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L   I    S    T 

OF 

The  Chief  Officers  in  the  Law, 

A  T    T  H  E 

Time  of  the  death  of  King  William  III. 
8  March  1701-2. 

SI  R  Nathan  Wright  knight,  keeper  of  the  great  fed  0/ Eng- 
land, the  fame  day  on  which  King  William  III.  died,  viz.  the 
eighth  of  March,  delivered  the  great  feal  into  the  hands  of 
9ueen  Anne,  being  then  f  f ting  .in  council,  and  the  ^een  re- 
delivered it  to  him,  with  the   title  of  Keeper  of  the  great  feal  of 
England. 

Sir  John  Trevor  knight,  mafler  of  the  rolls  held  his  cfce/or  /f , Jhe^^J-J 
and  therefore  it  was  not  determined  by  the  demtje  of  the  King_,  ^"^  r^IIs  does  noc 
vet  he  accepted  a  new  commiffton  from  the  ^teen  of  the  faid  o(}ice  for  determine  by 

^  .    ,.  -'  '  thedemife  ot 

his  Itje,  the  King. 

Sir  John  Holt  knight,  chief  jujlice  of  the  King's  Berch,  hold- 
ins:  his  office  by  writ,  though  tt  was  quamdiu  fe  bene  gefferit  held 
it  to  be  determined  by  the  demife  of  the  King,  mtwtthflanding  the  adt 
of  12  &c  12  Will.  3.  Jnd  therefore  the  ^een  in  council  gave  or- 
ders that  hefjould  have  a  new  writ,  which  he  received  accordingly, 
and  was  fworn  before  the  lord  keeper  of  the  great  feal  the  Saturday 
following',  viz.  the  fourteenth  of  March,  chief  jufltce  of  the  King's 
Bench.  ... 

Sir  John  Turton  knight         1  1        -         n      r 

5/r  Littleton  Powys /^w/g^^/     \  jujlice s  of  thu  King's  Bench. 

Sir  Henry  Gould  knight        3 
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Sir  Thomas  Trevor  knight^  chief  jujlice  of  the  Common  Fleas, 
Sir  Edward  Nevill  biigbi         1 

Sir  John  Powell  biighf  >jujiices  of  the  Common  Pleas, 

Sir  John  Blencowe  htighf         j 

Henry  Boyle  efqtiire,  chancellor  of  the  Exchequer^  received  a 
new  commijion,  and  ivas  fworn  in  .the  court  of  Exchequer ^  May 
12  cr  13. 

Sir  Edward  Ward  knight ^  chief  baron. 

Sir  Henry  Hatfell  knight         T 

Robert  Tracy  {/ytt?r^  \barom  of  the  Exchequer, 

Sir  Thomas  Bury  knight  j 

Sir  Richard  Simpfon  knigbty  curfitor  baron, 

11:ie  right  honourable  Gray  r^r/o/"  Stamford,  chancellor 

of  the  duchy  of  Lancafter,  ivas  removed  from  the  [aid  office,  and 
Sir  John  Levifon  Gower  baronet  was  made  chancellor  of  the  duchy, 
and  took  the  oaths  of  the  faid  office  in  <:ouncii  the  twenty-firfi  of 
April  1702. 

Sir  William  Wogan  knight       7   ,    t^.     . 

Sir  Nathaniel  Bond  knight        S  "^ '  ''""'"^  ferjeants, 

Edward  Northey  efquire,  attorney  general. 

Sir  John  Hawles  knight,  folicitor  general. 

Sir  Ambrofe  Philips  knight 

Sir  George  Hutchins./Jw^/;^ 

Sir  Salathiel  Lovel  knight  .   ,..     ,     .   . 

Sir  John  Darnall  knight  ^  ^'"S  ^  ferjeanis. 

Sir  Jofeph  Jekyll  knight 

Charles  Whitaker  efquire 

John  Conyers  efquire 

Sir  Nathaniel  Powell  baronet 

William  Cowper  (/^///W  y  y    , 

Aglionby  efquire  ^  ^"^  '  '""""f'^' 

Edward  Clerk  efquire 
William  Farrer  efquire 

J  T  t.  ,?"'^'^'^  i^fqiiire,  vice-chancellor  'of  the  duchy,  was  removed, 
W  John  WedJa  1  f/ywW  promoted  to  the  faid  office,  who  died  1707. 
and  was  fucceeJcd  by  Mr.  Brennard  of  Grays  Inn. 

*  ..  Edwaid 
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-  —  -  I         ,  -^ 

Edward  Northey  efquire,  attorney  of  the  dutchy  of  Lancafter. 

Afliurft:  efquire,  attorney  of  the  county  palatiney  was  re- 
moved^ and  Robert  Starkey  efquire  promoted  to  the  faid  office. 

yuflices  of  Wales. 

Sir  Jofeph  Jekyll  knight,  chief  jujiice  {2i)\jtijiices  of  Chefler,  (a)  Note// 
^  (S/>  Salathiel  Lovell  ;^«;>i^  X     Flint,  6cc.  'washeU.thti 

^  •'  *  his  ofice  did 

not  diterminc  by  the  dtmife  of  the  King  ;   otherwi/e  he  would  have  bttn  removed,  great  intereft  being  made  far 
the  /aid  office  by  Mr.  Conyers. 


Mr.  ferjeant  Neeve 
Francis  Floyd  efquire 

Mr.  ferjeant  Hook 
William  Peafly  efquire 

Mr.  ferjeant  Pawlett 
Robert  Price  efquire 


i  jujiices  of 
Vjujllces  of 
>  jujiices  of 


Weft  Wales, 
North  Wales. 
South  Wales. 
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Anno  regni  Annae  reginae  An- 
gliae,  &c  primo  170 1-2. 


Heron  verf.  Treyne. 

In  covenant  to  -W'N  Covenant  brought  by  Ueron  againft  treyne  it  was  rukd  by 
•make  affu-       I     rr  /^  j.|^jg£  iuftice  of  the  King's  Bench  upon  evidence  at  the 

ranee  at  the        ■  J         ~  -  „       .  '^      ,     ,  ^       j  *  :#  


I 


xoftTof  si'no-  I  trial  at  Let^t  affifcs  at  Soutbwark  March  27.  i  Annae  1702. 
ticeoftheaf-  -*-  that  if  A.  Covenants  with  B,  to  make  farther  affurance  to  B, 
w  be"iven  w  ^t  the  cofts  of  B.  A.  ought  to  give  notice  to  B,  what  fort  of  af- 
js.  before  he  furancc  he  will  make,  and  then  B.  ought  to  tender  the  cofts,  and 
ihaii  tender  j^en  A.  ought  to  make  the  affurance.  But  if  the  covenant  is,  that 
2  Sark.'4S7.  A.  ihall  make  a  new  demife  to  B.  at  the  cofts  of  B.  <as  the  cove- 
p«.  *•  nant,  upon  which  this  adion  was  brought,  was)  or  any  particular 

ienk'°^o''°'"  affurance  fpecified  in  the  covenant ;  then  B.  ought  firft  to  tender 
.pL;'.  ^°^"  the  cofts,  and  then  A.  ought  to  make  the  affurance.  For  in  the 
former  cafe  B.  cannot  know  what  cofts  will  be  fufficient  to  tender, 
before  he  knows,  what  fort  of  affurance  A.  will  make ;  but  in 
the  latter  cafe  by  the  infpeclion  of  the  covenant  itfelf  he  will  .know 
what  fort  of  affurance  will  be  made. 

Littk  verf.  Heaton. 

•8.  C.  I  Salk.    A  N  e'leftment  was  brought  by  the  leffor  againft  the  leffee  for 
^l"'         I     t\  years  of  land,  ^c.  rendering  rent,  for  breach  of  the  condi- 

The  general       .■'...        y        .      r     r  r    ^  /i  i 

confefiion  of  tion  contauied  in  the  leafe  for  non-payment  01  the  rent  (there  be- 
entry  by  the  j^g  ^  claufe  of  re-entry  in  the  leafe  for  non-payment  thereof.)  And 
^"eament  will  "po"  ^ot  guilty  pleaded,  it  being  tried  before  Holt  chief  juftice  at 
ferve  the  the  affifcs  at  Southivark  March  26,  1702.  1  A?7n.  R.  after  con- 
thintiff.  with-  feffion  of  leafe,  entry,  and  oufter,  Mr.  Broderick  for  the  defendant 
adlual  entry  iufifted  upoH  it,  that  this  confellion  by  the  defendant  of  entry, 
by  his  Icdor,  (^c.  did  not  extend  to  the  confcfling  of  an  entry,  that  \Vd.$  necef- 
makc*  thk  by  ^^0'  ^"  "liike  title  to  the  leffor  of  ihe  plaintiff,  but  only  an  entry 
condition bto- to  make  his  leafe  to  the  plaintifi  good;  and  therefore  that  the 
^'="-  plaintiff  ought  to  prove  an  adual  entry  by  the  leffor  of  the  plaintiff 

for 
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for  the  condition  broken,  before  wJiich  he  had  not  in  point  of  law 
any  title.     And  Holt  chief  juflice  faid,  that  it  was  always  held  fo 
until  the  time  of  Hale  chief  juftice,  and  tlien  it  was  ruled  hy  Hale 
at  the  aflifes  in  Bucks,  that  the  general  confefiion  of  leafe,  entry, 
and  oufler,  was  fufficlent  in  fuch  cafe,  and  that  the  plaintiff  fliould 
not  be  driven  to  prove  any  adual  entry   by  his  leffor ;  but  lie  re- 
ferved  it  for  his  more  deliberate  opinion,  a  cafe  being  made  of  it. 
And  afterwards  it  being  moved  in  the  King's  Bench,    the  judo'es 
there  were  of  the  fimc  opinion  :    and  afterwards  in  the  time  of 
Scroggs  chief  juftice,  in  eje^Sment  between  the  leffee  of  Sir  Robe}-t  Sir  R-  Py 
Pye  and  Billing  it  was  held  accordingly  in  the  King's  Bench  :   But  f  y"^" 
notwithftanding  thefe  cafes,  very  foon  after  the  revolution  the  fame  i  Vent.  248.* 
point  arofe  before  himfelf  in  evidence  upon  a  trial  at  ?iifi  prius  at 
Guildhall,  and  he  doubted  of  it,  and  referved  it  as  a  point  for  his 
opinion,    and  caufed  it  to  be  moved  in  the  King's  Bench,  where 
the  three  puifae  judges,  viz.  Sir  William  Dolben,  Sir  William  Gregory,  This  was  the 
and  Sir  Giles  Eyre  held,    that  the  general  confeffion  of  entry  by  the  opinion  of  all 
defendant  was  enough,   and  that  the  plaintiff  (hould  not  be  driven  ^uuar  Ktxm^ 
to  prove  an  adlual  entry  by  his  leffor,   according  to  the  pradice  "703. 
ever  fince  the  aforefaid  opinion  of  Hale  chief  juflice,  but  he  doubted  ^"'  j'^^/l 
of  it  himfelf  then.     But  in  this  prefent  cafe,  he  faid,  that  it  feemed  rent  mud  b^e 
to  be  fettled,  and  therefore  he  would  not  unfettle  it ;    and  there-  proved  not 
fore  he  ruled  the  prefent  cafe  according  to  the  opinion  of  Hale  7hf  fonfefi'L 

aforefaid.  of  the  entry. 

Ex  relatione 
Mr.  juftice 
Blencovve, 

Jones  verf.  Hammond. 

IN  an  adion  uport  the  cafe  brought  by  the  plaintiff  againfl  the  s.  c.  Lutw. 
defendant  for  flopping  a  way,   the  plaintiff  declared,  that  he  q^+'    .^^ 
Avas  pofTelfed  of  the  clofe  of  A.  and  that  the  defendant  was  poflefled  clarationof 
-of  the  clofe  of  B.   and  that  the  plaintiff  hahuit,   et  habere  dehuit,    a  ^""^"'^  "  ''"- 
way  over  the  clofe  of  B,  &c.     Upon  not  guilty  pleaded,  upon  the  ^J"  ofeT'he 
evidence  at  the  trial,   March  19,  170 1.  at  Lent  affifes  at  Maid/lone  defendant's 
I  Amae  Reginae,  it  was  objected  by  Mr.  Broderick,  that  the  plain-  ''°'^^- 
tiff  ought  to  be  nonfuit ;    becaufe  it  appeared  by  the  plaintiff's  de- 
claration,  that  the  defendant  was  polleffed  of  the  clofe  of  i>.  and 
for  that   reafon  fuch   a  general   declaration  of  a  habuit  et  habere 
debuit  is  not  good,  but  the  plaintiff  ought  to  fhew  his  title  to  the 
way ;  for  fuch  a  general  declaration   is  only  good  againft  a  wrong 
doer  ;  but  in  this  cafe  if  the  pi.iintiff  recovered,  it  might  be,  that  see  after 
the  court  at  Wejlminjier  would  hold,  that  this  defed:  was  aided  by  •'=93- 
the  verdidl,  becaufe  they  would  intend,  that  the   plaintiff  fhewed 
his  title  to  the  way  in  evidence.     But  Holt  chief  juflice  faid,  that 
the  defendant  had  good  reafon  to  have  demurred ;  but  he  had  au- 

C  thority 
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thority  onl"  to  try  the  iffuc,  and  the  plaintiff  had  no  need  to  prove 
more  than  was  contained  in  the  declaration  ;  and  for  that  reafon  he 
over-ruled  Mr.  Broderick'%  objedion,  and  the  plaintiff  recovered 
.a  verdid. 

Broiigliton  verf.  Harpur. 

A  man  has      ¥  N  ejetStment,  the  plaintiff  made  title  to  his  lefTor  to  the  lands  in 
•two  wives.      j[   queflion  as    fon  and  heir  of  Jerorne  Jacques  and  Hannah  his 
«nnotbe^ad- wife  in  right  of  Han?iab.     The  defendant  gave  in  evidence,   that 
mitted  to       Jerome  Jacques  was  married  before  he  was  married  to  Hannah ; 
prove  her       ^^^  jj^g  woman,  to  whom  it  was  fuppofed  he  was  married  before, 
dvi" alien,     vvas  produced  at  the  lnd\,  fiwimcr  nff\{t^  13  Will.  3.  at  Maidjicne, 
Ray.  I-         to  prove  this  marriage.     The  counfel  for  the  plaintiff  oppofed  her 
Chanc.    a  es  ^^^jj^-jQ^y^  becaufe  file  fwore  for  her  advantage,  viz.  to  have  a  huf- 
ji  Vera.  70.   band,  the  hufband  then  being  living.     But  neverthclefs  Could  ju- 
ftice  of  the  King's  Bench  then  judge  of  afiife  admitted  her  rertimo- 
ny.     But  afterwards  the  lame  caufe  upon  the  fl^me  title  between 
the  fame  parties  was  tried  before  Holt  chief  juflice,  at  the  affiles  in 
March  at  Maidjhne  i  Ann.  reg.  and  he  refufed  after  debate,  to  adr 
mit  the  former  wife,  to  be  witnefs  for  this  purpoie  ;    but  upon 
other  evidence  the  former  marriage  was  proved  to  the  fatisfaclion 
of  the  jury,    being  gentlemen,    whereupon   they  found  a  verdidl 
for  the  defendant.     But  in  the  former  trial  before  Gould  juftice  the 
jury  found  a  verdid  for  the  plaintiff. 

Skinner  verf.  Upfliaw. 

A  carrier  may  ''  I   'HE  plaintiff  brought  an  adion  of  trover  agalnfl  the  defen- 
juftify  the  re-     J[     jj^„{    being  a  common  carrier,  for   goods  delivered  to  him 

tdinin?  01  ill  '  o 

goods  for  his  to  carry,  &c.     Upon  not  guilty   pleaded,   the  defendant  gave  in 
hire.  evidence,  that  he  offered  to  deliver  the  goods  to  the  plaintiff,  if 

"A  8  7.  he  would  pay  him  his  hire ;  but  that  the  plaintiff  refufed,  &c. 
and  therefore  he  retained  them.  And  it  was  ruled  by  Holt  chief 
juflice  at  Guildhall  (the  cafe  being  tried  before  him  there) 
May  12.  1  Ann.  reg.  1702.  that  a  carrier  may  retain  the  goods 
for  his  hire^  and  upon  direflion  the  defendant  had  a  verdidl  "given 
for  him. 


Th 
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The   governor  and  company  of  the  bank  of  England 

vcrf.   Gloi^er. 

IN  tjuiehitatus  ajfumpfit  brought  by  the  plaintiffs  againfl:  the  de-  inMitntus af. 
fendant  for  454/.    18^.  and  3^.  lent  to  the  defendant  by  the/'"''''-^'^°''.'i"»*- 
plaintiffs,  and  another  count  for  454/.   i8j.  and  3^.  kid  oat  at  not  witVouc 
the  requeft  of  the  defendant  for  the  ufe  of  the  defendant ;  and  7ion  fp^^^'al  i^ro- 
a{fum£it  pleaded;  upon  the  evidence  at  the  trial  before /ib/if  chief  ^gg^j",^^, 
juftice,  at  die  fittings  at  Guildhall,  Pafch.  1  Aiin.  the  cafe  was  thus.  Marrht  and 
The  defendant  '^jan.  31.   1700.  brought  a  note  of  Mr,  Shepherd  the  ^-'fif^  ^'P" 
goldfmith  payable  to  Robert  Stamper  for  454 1.   1 8  j,  and  3  d.  to  c.'fi!'  wherd 
the  bank  of  England,  and  prayed  Mr,  Maddocks  the  cafhier  of  the  it  was  refoived 
bank  to  give  him  a  fpecie  bank  note  payable  to  the  faid  Stamper  '''^'  }^^  '^°^^ 
for  the  faid  note  of  Shtpherd ;   which  Mr,  Maddocks  refufed,  but  2z&\  ^Tm,  ' 
told  the  defendant,  that  if  he  would  promife  to  pay  the  bank  the  and  no  man 
454/,   i8i.  and   T,d.  in  cz.it  Shepherd  did  not  pay  the  faid  note,  ^'j"^^^\^"^^;^^/; 
he  would  give  him  a  Jpecie  bank  note  payable  to  himfelf  for  the  for  money  lent 
faid  Sum  ;  to  which  the  defendant  agreed.     Whereupon  Mr,  Mad-  "^"'^^^  ^"^^  "'»■ 
^och  accepted  Shepherd's   note,    and  gave  the  defendant  Glover  a  \y\^i  ^f  "hat 
_^^f/>  bank  bill  of  454 /.  i8j.  and  3  J,     This  was  done  upon  the  perfonhimfeif. 
Friday.     The  Monday  after,  this  note  of  Shepherd  was  fent  to  him  ^^y/"-'""'^ 
to  be  paid,   and  Shepherd  refufed  to  pay  it.      In  the  mean  time  ,  Saik.  Bather 
Glover  gave  this  bank  note  to  J.  S.  for  a  debt  owing  by  him  to  i'-  Andrews. 
y.  S.  and   V .  i.  received  the  454  /.  185.  and  3  d.  of  the  bank.     And 
after  debate  by  the  counfel  of  both  fides.  Holt  chief  juflice  was  of 
opinion,  that  this  evidence  did  not  maintain  the  acflion.     For  (by 
him)  this  was  not  money  lent,  nor  laid  out  for  the  ufe  of  the  de- 
fendant ;  but  it  was  a  buying  of  the  note  of  Shepherd  with  a  war- 
ranty of  it  from  the  defendant ;  and  therefore  the  plaintiffs  might 
well  maintain  a  fpecial  adlion,  but  not  a  general  iiidebitatiis  ajfiwipfit. 
It  was  urged  by  the  plaintiffs  counfel,    that  this  note  was  only 
a  depojifum  or  pledge.     But  to  that  the  chief  juftice  anfwered,  that 
that  could  not  be,  becaufe  it  was  not  redeemable  by  the  defendant, 
and  redemption  is  incident  to  the  nature  of  a  pledge.     The  plain- 
tiffs were  nonfuit. 


Jennings  verf.  Rogers. 

N  ejedment  upon  evidence  at  nifi  prius  at  Lejit  affifes  at  South-  Recovery  in 
wark  the  cafe  appeared  to  be  thus.     A.  was  tenant  of  the  lands  J^'^j^!]  ^^j^"' 
for  life,  remainder  to  B.  in  tail,  remainder  to  C.  for  life,  &c.  B.  tenant  for  life 
leafed  and  releafed  all  his  eflate  to  A.  then  a  praecipe  was  brought  ^""^  jointly 
againft  A.  A.  vouched  B.  and  C.  and  they  vouched  the  common  ^"""^ 
4  vouchee 
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vouchee,  and  the  recovery  was  perfeded.     The  queftion  was,   if 
this   recovery  was  good,    to  bar  the  intail  ?    And  Holt  held,  that 
Pod.  it  was,  though  C.  had  but  an  eftate  for  hfe.     But  he  referved  it 

P'ggot^  c.  2,  £qj.  ^  poj,-,[  fQj.  jjig  farther  confideration.     See  Plowd.  Com.  Manxel's 
zSalk.  570.  cafe  504.  Eare  v.  Snoto ;  and  3  Co.  Cuppledike's  cafe.     And  after- 
wards he  gave  his  opinion  accordingly,  after  confideration  had. 


Term  ad-  Memorandum,    That  the  twenty-third  of  April  being  appointed 

for  the  queen's  coronation^  'which  ivas  to  happen  on  Thurfday 
the  fecond  day  of  the  term  (quindena  Pafchae  beitig  the  Mo  nday 
before)  me  judge  of  each  court  went  to  Weftminfter,  to  keep 
the  effoijis  of  quindena  Pafchae,  and  there  received  a  writ  of 
adjournment,  to  adjourn  the  term  frotn  quindena  Pafchae  until 
tres  Pafchae ;  which  being  read  in  the  feveral  courts,  they  re- 
turned. And  afterwards  at  the  appearance  day  of  tres  Pafchae 
all  the  judges  fat  at  Weftminfter,  and  di [patched  bufmefs. 
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I  Annae  reginae,  B.  R.  1702. 

Sir  John  Holt  Chief  Juftice. 
Sir  John  Turton        1 
Sir  Littleton  Powys  yjuftices. 
Sir  Henry  Gould      J 


Jacob  verf.  Dallow. 

IN  a  declaration  upon    attachment    upon   a  prohibition,    the  s.  c.  j  Mod. 
plaintiff  fhewed  a  right  in  him  and  all  thofe  whofe  eftate  he  436- 
had  to  a  feat  in  the  church,  and  that  the  defendant  furmifing  ^^*"^'  |5'- 
a  ufage  to  fit  in  the  faid  feat,  time  whereof,  (Sc.  had  libelled  12  Mod.  233. 
againft  him  for  having  difturbed  him  in  fitting  there  j    that  the  Libel  upon 
plaintiff  had  denied  the  faid  ufage  in  the  fpiritual  court,  and  that  to^afe^a'Tea" 
the  judge  of  the  fpiritual  court  had  neverthelefs  refufed  to  allow  in  the  church. 
it,  C^c.     The  defendant  in  bar  pleaded  the  faid  ufage,  &c.  and  See  6  Mod. 
traverfed  the  prefcription  alleged  by  the  plaintiff,  to  have  a  feat  in  2  Mod^zS?. 
the  faid  church,  &c.     The  plaintiff  demurred.     And  the  defendant  Mo.  878. 
ioined  in  demurrer.     And  now  Mr.  Eyre  for  the  plaintiff  urged,  ^°^-  95- 
that  though  the  plaintiff  by  his  demurrer  had  confeffed,  that  he  had  zLev^'-'i.'' 
not  any  title  to  this  feat  by  prefcription,  yet  the  defendant  founding  Ray.  52. 
his  libel  in  the  fpiritual  court  upon  a  cuftom,  which  is  not  triable  ^"^-  ^^"  P"  ^' 
there,  but  at  common  law,  the  defendant  could  not  have  a  conful-  3  Lev.  37. 
tation ;  and  therefore  his  traverfe  is  ill,  for  it  is  not  material,  whe- 
ther the  plaintiff  has  any  title  or  not.     But  fince  he  has  denied  the 
cuftom  alleged  by  the  defendant  in  his  libel,  and  the  fpiritual  court 
has  not  power  to  try  it,  the  prohibition  muft  ftand.     And  he  cited 
Hetl.  94.  in  the  cafe  of  Eaton  v.  Ayli^e^  it  is  faid  by  Richo-dfon 
chief  juftice,  that  if  tide  be  made  in   the  fpiritual  court  to  a  feat 
in  the  church  by  prefcription,  it  is  merely  coram  non  jiidice ;  and 

D  Noy 
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jsloy    78.  Carkon  v.  Huttoa,  where  it  is  faid,  that  a  feat   may  be 
claimed  by  prefcription,  and  an   adion  upon  the  cafe  lies  for  di- 
ftiirbance  of  the  enjoyment  of  it  at  common  law.     He  cited  alfo 
Sir  Thomas  Jones  3.  Bradbury  ^'.  Burch,    as  a  cafe  ftrong  to  the 
piirpofe ;  where  in  an  adtion   upon  the  cafe  for  difturbing  him  in 
the  enjoyment  of  a  feat  in  a  paridi  church,  which  feat  the  plaintiff 
claimed  as  appendant  to  his  houfe  by  prefcription,   without  alleging 
repairs,  the  defendant  pleaded  prefcription  in  himfelf  and  his  an- 
ccftors,  and  traverfed  the  prefcription  alleged  by  the  plaintiff;  and 
adjudged,  that  the  traverfe  taken  by  the  defendant  was  impertinent, 
and  that  the  cafe  refted  folely  upon  the  diilurbance ;  and  judgment 
was  there  after  verdidt  given  for  the  plaintiff.     Sed  non  allocatur. 
For  per  Holt  chief  juftice,  the  defendant,  if  he  pleafcs,    may  fue 
upon  his  prefcription  in  the  ecclefiaffical  court,  to  have  his  poffef- 
fion  quieted,  which  the  ordinary  ought  to  do  upon  the  foundation 
of  his  ufige  to  have  fat  there ;    for  one  may  fue  upon  a  prefcrip- 
tion in  the  fpiritual  court,  if  it  is  not  denied,  as  upon  a  jnodus  deci- 
7nandi  ;  or  for  a  penfion  due  by  prefcription,  and  the  fpiritual  court 
will  give  judgment  upon   it.     Then  in  this  prefent  cafe  the  pre- 
fcription, upon  which  the  defendant  libelled,  is  not  denied  by  the 
plaintiff  J  and  therefore  the  fpiritual  court  may  well  proceed  upon  it. 
Then  as  to  the  prefcription  alleged  by  the  plaintiff"  in  his  declara- 
tion, it  is  confeffed  to  be  falfe  by  the  demurrer,  and  confequently 
it  appears  that  the  plaintiff  had  no  right  to  the  feat  j  and  therefore 
he  ought  not  to  have  a  prohibition,   though  the  plaintiff  in  the 
fpiritual  court  had  only  a  bare  poffeffion  ;  for  the  foundation  upon 
which  the  prohibition  ought  to  be  granted,  is  the  invafion  that  is 
made  by  the  fuit  in  the  ecclefiaffical  court  upon  the  temporal  pre- 
fcriptive  right  of  the  defendant ;  but  in  this  cafe  there  is  none  fuch  j 
and  then  if  the  defendant  had  no  extraordinary  title,  yet  he  had 
the  poffeffion,    and  being  difturbed  in   it,  the  ordinary  has  conu- 
fance  of  the  difturbance,  and  may  fettle  and  quiet  the  pofleflion 
according  to  the  ufage,  no  temporal  right  being  infringed.      And 
tiiercfore   (by  him)    a  confultation   ought  to  be  granted.     And  a 
confultation  was  granted  by  the  whole  court. 

Regina  verf.  Ewer. 

^6^  600^*""''  A  ^^"^  facias  was  fued  againft  the  defendant  upon  a  recognifance 

659!   °"'  C\   acknowledged  by  him  before  one  of  the  judges  of  thfs  court, 

Farref.  9.  upon  the  granting  of  a  certiorari  to  remove  an  Indidment  found 

VkilTsalk  ^'  ^^^  general  quarter  feffions  of  the  peace  before  the  juffices  of  the 

147*8,9.  '  P=^<^^  ^h^f^'  ^''•.     The  defendant  prayed  oyer  of  the  recognifance, 

Farref.  120.  and  of  the  condition  thereof;   and  they  being  entred  in  kaec  verba 

\  Kon  H.  ^^^^  defendant  demurred  ;   and  judgment  was  given  for  the  defen- 


dant. 
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dant,  for  a  manifeft  variance  between  the  recogniiance  mentioned 
in  the  fcire  facias  and  the  recogniUmce  entred  i?i  baec  verba,  inaf- 
much  as  it  was  mentioned  to  be  part  of  the  condition  of  the  re- 
cognifance  recited  in  the  fcire  facias,  that  the  defendant  Oiould  give 
notice  of  trial  profecutori  et  ejus  clerico ;  but  the  condition  of  the 
recogniiance  entred  upon  the  oyer  prayed  was,  that  the  defendant 
fliould  give  notice  of  trial  prcfecutori  ant  ejus  clerico.     Mr.  King 
council  for  the  defendant  took  another  exception,  -viz.   that  this 
recogniiance  varied  from  the  form  prefcribed  by  the  aft  of  parlia- 
ment lately  made,  in  this,  that  the  faid  flatute  appoints  that  the 
fum  fliall  be  20  /.  but  this  recognifance  is  of  40  /.     But  to  that 
exception  the  chief  juftice   anfwered,    that   notwithftanding   that, 
the  recognifance  will  be  good  by  the  common  law  ;  for  before  the  Recognifance 
5  0"  6  Will.  &  Mar.  cap.  11.  any  judge  of  this  court  might  have  "P°"  ^"nting 
taken  a  recognifance  with  condition  to  profecute,  &c.     And  the  where ''•'■oo'l. 
conftant  practice  in  Lo7idon  and  Middlefex  for  removal  of  indidl- 
ments  by  certiorari^  before  the  faid  flatute,  was  foj  but  the  dif- 
ference was,  that  after  the  faid  adl,  and  before  the  adl  of  8  Gf  9 
Will.  3.  cap.  33.  although  fuch  recognifance  had  been  taken  by 
a  judge,  yet  that  would  not  have  made  the  certiorari  a  fuperfcdcas : 
but  fince  the  laft  adi,  if  a  recognifance  be  taken  by  a  judge  to  pro- 
fecute,  and  a  certiorari  granted,    the  certiorari  will   be  as  much 
a  fuperfedeas,  as  if  the  recognifance  had  been  taken  by  the  juftices 
of  peace,  according  to  5  Of  6  Will.  &  Mar.  cap.  1 1 . 

Gierke  verf.  Martin. 

TH  E  plaintiff  brought  an  adion  upon  his  cafe  againfl  the  de-  s.  c.  i  Salk. 
fendant  upon  feveral  promifes  ;  one  count  was  upon  a  ge-  '  ^|'  ^_ 
neral  indebitatus  ajfumpfit  for  money  lent  to  the  defendant ;  another  6  Mod!  zg. 
count  was  upon  the  cuftom  of  merchants,  as  upon  a  bill  of  ex-  ^"Z'-  825. 
change  j  and  fliewed,  that  the  defendant  gave  a  note  fubfcribed  by  .^^°^^q  7^5 
himfelf,  by  which  he  promifed  to  pay  to  the  plaintiff  or  order  by 

or  his  order,  &c.     Upon  non  ajfumpfit  a  verdict  was  given  for  the  ^  go''i<^m"h  's 
plaintiff,  and  intire  damages.     And  it  was  moved  in  arreft  of  judg-  exchange. 
ment,  that  this  note  was  not  a  bill  of  exchange  within  the  cuftom  See  now  the 
of  merchants,  and  therefore  the  plaintiff,  having  declared  upon  Jt  Stat.  3, 4  Ann. 
as  fuch,  was  wrong ;  but  that  the  proper  way  in  fuch  cafes  is  to 
declare  upon  a  general  indebitatus  afumpfit  for  money  lent,  and  the 
note  would  be  good  evidence  of  it.     But  it  was  argued   by    Sir 
Bartholofiteiv  Shower  the  lafl  Michaelmas  term  for  the  plaintiff,  that 
this  note,  being  payable  to  the  plaintiff  or  his  order,  was  a  bill  of 
exchange,  inafmuch  as  by  its  nature  it  was  negotiable ;  and  that 
diflinguifhes  it  from  a  note  payable  to  f.  S.  or  bearer,  which  he 
admitted  was  not  a  bill  of  exchange,  becaule  it  is  not  afilgnable  nor 

indorfable 
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indorfabls  by  the  intent  of  the  fubfcriber,  and  confequently  not  ne- 
oQtiable,  and  therefore  it  cannot  be  a  bill  of  exchange,   becaufe  it  is 
incident  to  the  nature  of  a  bill  of  exchange  to  be  negotiable  :  but 
here  this  bill  is  negotiable,  for  if  it  had  been  indorfed  payable  to 
J.  N.  J.  N.  might  have  brought  his  adion  upon  it  as  upon  a  bill 
of  exchange,  and  might  have  declared  upon  the  cuftom  of  merch- 
ants.    Why  then  fliould  it  not  be  before  fuch  indorfement  a  bill 
of  exchange  to  the  plaintiff"  himfelf ;    fince  the  defendant  by  his 
fubfcription  has  fliewn  his  intent,  to  be  liable  to  the  payment  of 
this  money  to  the  plaintiff^  or  his  order ;  and  fmce  he  hath  thereby 
agreed,  that  it  (hall  be  affignable  over,  which  is  by  confequencc 
that  it  Ihall  be  a  bill  of  exchange  ?  That  there  is  no  difference  in 
reafon,  between  a  note,  which  faith,  "  I  promife  to  pay  to  J.  S. 
"  or  order,  £?<:."  and  a  note,  which  faith,  "  I  pray  you  to  pay 
"  to  J.  S.  or  order,  &c."  they  are  both  equally  negotiable ;  and 
to  make  fuch  a  note  a  bill  of  exchange,  can  be  no  wrong  to  the 
defendant,  bccaufe  he,  by  the  figning  of  the  note,  has  made  him- 
felf to  that  purpofe  a  merchant,    2  Ventr.  292.    Sarsfield  v.  Wi- 
therly,  and  has  given  his  confent,  that  his  note  fhall  be  negotiated, 
and  thereby  has  fubjefted  himfelf  to  the  law  of  merchants.     But 
Holt  chief  juftice  was  totis  viribus  againft  the  adlion  ;    and  faid, 
that  this  note  could  not  be  a  bill  of  exchange.     That  the  maintain- 
ing of  thefe  adtions  upon  fuch  notes,  were  innovations  upon  the 
rules  of  the  common  law ;  and  that  it  amounted  to  the  fetting  up 
a  new  fort  of  fpecialty,  unknown  to  the  common  law,  and  invent- 
ed in  Lombard-ftreet,  which  attempted  in  thefe  matters  of  bills  of 
exchange  to  give  laws  to  Wejlminfter-hall.     That  the  continuing  to 
declare  upon  thefe  notes  upon  the  cuftom  of  merchants  proceeded 
from  obftinacy  and  opinionativenefs,  fince  he  had  always  exprefled 
his  opinion  againft  them,  and  fince  there  was  fo  eafy  a  method,  as 
to  declare  upon  a  general  indebitatus  ajfunipjit  for  money  lent,  &c. 
As  to  the  cafe  of  Sarsfield  v.  Witherly,  he  faid,  he  was  not  fatif- 
fied  with  the  judgment  of  the  King's  Bench,  and  that  he  advifed 
the  bringing  of  a  writ  of  error. 

A  no««' by  Gould  juftice  faid,  that  he  did  not  remember,  it  had  ever  been 
promif«  to  adjudged,  that  a  note,  in  which  the  fubfcriber  promifed  to  pay, 
pay  to  7.  S.    (^c.   to  J.  S.  or  bearer,   was  not  a  bill  of  exchange.     That  the 

not'Tbfll'of  ^^^'■^'"  ^^"''^  "°^  ^"^  ^"  adion  upon  fuch  a  note  in  his  own 
exchange.  name,  is  without  doubt;  and  fo  it  was  refolved  between  Horton 
and  Coggs,  now  printed  in  3  Lev.  299.  but  that  it  was  never  re- 
folved, that  the  party  himfelf  (to  whom  fuch  note  was  payable) 
could  not  have  an  adtion  upon  the  cuftom  of  merchants  upon  fuch  a 
bill.  But  Holt  chief  juftice  anfwered,  that  it  was  held  in  the 
faid  cafe  of  Horton  vcrf.  Coggs,  that  fuch  a  note  was  not  a  bill 
of  exchange  within  the  cuftom  of  merchants.  And  afterwards 
i  in 
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in  this  Eiijier  term  it  was  moved  again,   and  the  court  continued 

to  be  of  opinion  againft  the  adion.     And  then  Mr.  Branthivaite 

for  the  plaintiff  urged,  that  if  this  note  was  not  a  bill  of  exchange 

within  the  cuflom  of  merchants,  then  the  promifc  founded  upon  it 

was  void  ;  and  then  it  could  not  be  intended,  that  any  damage  was 

given  by  the  jury  for  the  breach  of  it,  but  all  the  damages  muft  be 

intended  to  have  been  given  upon  the  general  indebitatus  ajfumpjit. 

Holt  chief  juftice  faid,    that  would   be  true,  if  it  had  been   void 

by  reafon  of  its  being  infenfible  ;    but  this  matter  is  fenfible  enough, 

though  not  fufficient  in  law  to  raife  a  promife  j  and  therefore  one  Damages  for 

cannot  intend,  but  that  damages  were  given  for  it ;    and  confe-  what  given. 

quently  that  judgment  mufl  be  arrefted.     And  judgment  was  given, 

quod  querem  nil  capiat  per  billam,  &c.  by  the  opinion  of  the  whole 

court. 


Potter  ve?-f.  Pearfon. 

ERROR  upon  a  judgment  given  by  ;;//?//  dicit  in  C.  B.  in  an  s.  c   i  Salk 
adlion  upon  the  cafe  upon  a  bill  of  exchange  upon  the  cuftom  izj,  129, 
of  merchants,  in  which  the  plaintiff  declared,  that  there  was  a  cuftom  564- 
in  London,  &c.  that  if  a  merchant  figned  a  note,  promifing  to  pay  to  mifinVto"^pay 
y.  S.  or  his  order,  &c.  that  he  became  obliged  by  the  cuftom  to  pay  ^°  7-  S-  or 
it,  &c.     And  now  Mr.  Acherley  attempted  to  make  a   diftindion  cu^o'^Yjia'"' 
between  this  cafe  and  the  cafe  of  Gierke  v,  Martin ;  becaufe  that  in  within  Lon- 
the  faid  cafe  of  Gierke  v.  Martin  the  cuftom  was  laid  generally  to  be  ''<>"• 
between  all  merchants,  &c.  of  which  the  court  will  take  notice,    "'^  ^^^' 
and  confequently  will  take  notice  that  there  is  not  any  fuch  cu- 
flom }  but  in  this  cafe  the  cuftom  being  confined  to  the  merchants 
in  London,  the  court  cannot  take  any  other  notice  of  it  than  as  it  is 
pleaded,  the  which  being  confeffed,  by  permitting  judgment  to  pafs 
by  7iihil  dicit,  muft  be  looked  upon  by  the  court  as  true  ;  and  it  not 
being  void  nor  unreafonable,   the  judgment  ought  to  be  affirmed. 
Sed  non  allocatur.     For  [^per  curiam  it  is  a  void  cuftom,  fince  it 
binds  a  man  to  pay  money  without  any  confideration.      For  the 
rule  is,  ex  nudo  paclo  non  oritur  aSlio.     And  therefore  the  judgment 
was  reverfed. 


Meredith  verf.  Chute. 

{N  cafe  upon  ajfumpjit  the  plaintiff  declared,  that  the  defendant,  s.  C.  i  Salk. 
in  confideration  that  the   plaintiff  at  the  fpecial  requeft  of  the  -v    , 

"7   iVTnn     1  7 

defendant  deliberajjet  to  the  defendant  quandam  notam,  by  which  ,        '     ' 
one  Hurfi  affumed  to  pay  to  the  plaintiff  a  hundred  Guineas,  af-  Confideration 
fumed  to  pay  to  the  plaintiff,   ^c.     Upon  non  ajfumpjit  pleaded,  °^  "Hum^fu, 
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verdid  for  the  pLiintifF.     And  now  Mr.  Gilbert  moved  in  arrefl  of 
iud^ment,    that  the  confideration  of  this  pronjife   was    not  good, 
fince  it  did   not  appear,  that  Hurjl  gave  this  note  to  the  pLuntiff 
upon  any  good  confideration,  and  confequently  the  faid  note  would 
be  void,  and   then  the  delivery  of  the  laid  note  by  the  plaintiff  to 
the  defendant  would  be  no  prejudice  to  the  plaintiff  nor  advantage 
to  the  defendant.     But  it  was  relolved  {per  tctam  curiam)  that  this 
was  a  good  confideration  ;  for  though  no  confideration  was  expref- 
fed  in  Hurji's  note,  yet  the  note  being  fubfcribed  by  Hurft,  was 
iLvidence.       good  evidence  of  a  debt  due  from  Hu7-Ji  to  the  plaintiff;  and  there- 
fore the  delivery  of  the  evidence  of  his  debt  to  the  defendant  at  his 
requeft  was  a  good  confideration  of  the  ajfumpjit  of  the  defendant, 
upon  which  this  adtion  was  brought.     And  judgment  was  given  for 
the  plaintiff.     Note,  Holt  chief  juftice  faid,  that  he  was  of  opinion 
upon  the  trial,  that  it  was  not  neceffary  for  the  plaintiff  to  prove, 
upon  what  confideration  the  note  of  Hurjl  was  given,  the  defen- 
dant having  admitted  it  to  have  been  given  upon  good  confideration 
by  his  promife. 

Fckham  verf.  Cudworth. 

Intr.  Pafch.  12  IVilL  3.      B.  R.     Rot.  97. 

s.C.Far.  10.      I   ^HE  plaintiff  fued  a  fare  facias  upon  a  judgment  of  817/. 
s.  c.  Comyns    J[      1 3  J.  recovered  by  him  as  executor  to  Thojnas  Feltbam  in  an 
s'sllk.  59.     a'^'O"  of  debt  brought  by  him  againfl:  the  defendant.    The  defendant 
7  Mod.  II.    at  the  day  of  the  return  of  the  (tcondfcire  facias  (which  as  well  as  the 
cim  "ofitton    ^':^  •^''^^  -f^"^^  ^^^  returned  nihil,  &c.)  folemniter  exa&us  venit  et 
adTvvm.^.  ^""'^  ?«^^  ^Pfi.  """  P^^^fi  dcdiccre  quin praediBus  the  plaintiff  execu- 
tionem  de  debito,  ^c.  praedidlis  'uerfus  eum  fiiper  terras  et  tenement  a 
bona  et  catalla  ipfius  the  defendant  kvaiidis  habere  debeat,  Sed  idem 
the  defendant  ulterius  dicit  quod  the  plaintiff  executionem  de  debito, 
&c.  praediSiis  fuper  perfonam  of  the  defendant  habere  non  debet  quia 
dicit  quod  per  a  cer^tun  adl  of  parliament  made  8  Will.  3.  inter  alia  it 
was  en^Citd  quod  liceret  et  licitipn  foret  ad  et  pro  duabus  tertiis  parti- 
bus  velpluribus  in  niimero  et  valor e  omnium  realium  creditoriim  eorum 
executoribus  adminifratoribus  guardianis  ct  fduciariis  et  aliis  per  fo- 
nts authorizatis  per  eos  aut  aliquem  eorum  facere  tale  agreeamenium 
feu  compofitiones  qualia  putarent  apta  vel  rationabilia  cum  aliquibus 
dcbitorum  fuorum  qui  exijlcntes  inhabiles  ad  fohendum  tota  debita  fua 
feipjos  fubjlraxerant  vcl  abfcondiderant  ab  eorum  ufualibus  locis  com- 
moranttae  fve  fticrant  vel  devenerant  prifonarii  pro  debiti  a?ite  deci- 
mum  fptiimm  Novembris  1696,  et  quod  quodlibet  tale  agreeamentum 
vel  compofitio  JaBa  pro  acquali  bencftcio  omnium  creditorum  in  pro- 
port  tone  ad  refpeaiva  debita  fua  et  fuhfcripta  et  fgillata  per  prae- 
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diSlas  liuas  tertias  partes  vel  pltires  in  vahre  abfqiie  aliquo  fccreto 
j'ramkiknto  five  cdlaterali  agreeamento  pro  aliquo  major i  advanta^io 
quam  in  eodem  exprejfum  foret  obligaret  et  concluderet  omncs  alios  cre- 
ditores   executores  adminiftratores   guardianos   et   fiduciarios  fiios  et 
etimes  perfonas  authorizatas  vel  clamantes  Jub  ipfis  vel  aliquo  ecru7n 
tarn  pknarie  et  effcSiive  ad  omnia  intentiones  et  propojita  quafi  omnes 
et  quilibet  eonim  aBualiter  facer  ent  fubfcriberent  et  figillarent  facer  et 
fubfcriberet  et  fgillaret  talia  agreeamenta  five  compo/itiones ;    then 
he  fliews  alfo  the  reft  of  the  acl,  which  indemnifies  executors,  tra- 
ftees,  &c.  for  what  they  ftiould  do  in  purfuance  of  the  faid  act ; 
and  the  provifo,  that  fuch  agreements  fliould  not  defeat  judgments, 
&c.  (o  as  they  fliould  not  affeft  the  perfons  of  fuch  creditors,  &c. 
prout  per  eundem  a^um  inter  alia  pletiius  liquet  et  apparet :  Tlien 
the  defendant  farther  faith,  that  he  at  and  before  the  feventeenth 
of  November  1696  was  indebted  to  the  feveral  perfons  hereafter 
mentioned  in  the  feveral  real  debts  hereafter  fpecified,  viz.  (and 
then  he  particularifes  his  creditors  and  his  debts)  in  toto  fe  attingen- 
tibus  ad  35686/.  4  J.  et  10 d.  et  non  ultra,  and  th^t  ht  feparalibus 
temporibus  praediBis  vel  aliquo  tempore  inde  non  fuit  indebitatus  ali- 
cui    alii   perfonae  five  perfonis   quibufcunque   in   aliqua  denariorufa 
fumma  quacunque,    quodque  ipfe  adtunc   fion  fuit  iftdebitatus   prae- 
diBis  perfonis  fuperius  nonimatis  feu  eorum  alicui  in  aliqua  majori 
*uel  alia  denariorum  fumma   quam   ut  fuperius  mentionatiun  exijlit, 
quodque    ipfe   idem   the   defendant  praediSlis  feparalibus  teniporibus 
ibidem  inhabilis  fuit  ad  folvendum  debit  a  fua  praediEla  et  fie  inha  bills 
exifiens  ipfe  idem  the  defendant  ante  praediSlum  decimum  fptimum 
diem  Novembris  1696  apud  Weftmonafierium  praedidlum  in  comitatu 
praediBo  feipfum  fubfiraxit  et  abfco7ididit  ab  ufuali  loco  ejus  commora^ 
tionis,  eodemque  the  defendant  fie  abfcojidente  fubfiraSlo  indebitato  et 
tnhabili  ad  folvendum  debita  praediSla  exijlente,  duae  tertiae  partes 
in  numero  et  valore  omnium  realiwn  creditorum  ipfius  the  defendant 
praediSiorum,  viz.  (and  then  he  particularifes  their  names)  oBavo 
die  fanuarii  9  Will.  3.  apud  Wejlmonafierium  praediBum  in  comi- 
tatu praediBo  per  quoddam  Jlriptum  per  eos  refpeBive  fubfcriptum  et 
Jigillatum  gerens  datum  eifiem  die  et  anno  quoddam  agreeamentum  et 
compofitionem  cum  eodem  the  defendant  de  praediBis  dcbitis  per  ewi- 
dem  the  defendant  ut  praefertur  debitis  fecerunt  in  forma  fequenti, 
viz.    they  feverally   covenanted  and  agreed  with   the   defendant, 
quod  ipfi  acceptarent  reciperent  et  caperent  of  the  defendant  duos 
denarios  pro  qualibet  libra  quam  ipfe  the  defendant  debuit  feparali- 
bus credttoribus  qui  fcriptum  illud  fubfcripferint  in  plena  exonera- 
ttone  et  fatisfactione  feparalium  debit  or  urn  et  fummarum  ttiojietae  quas 
ipfe  the  defendant  debuit  ipfis  feparalibus  creditoribus,  ita  quod  duae 
tertiae  partes  in  numero  et  valore  omnium  realium  creditorum  prae- 
fati  the  defendant,  &c.  figillarent  et  fubfcriberent  fcriptum  prae- 
dictutn,  et  it  a  quod  duo  denarii  folvendi  pro  qualibet  libra  quam  ipfe 
I  the 
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the  defendant  debuit  ipp  fraediSlis  creditoribm  qui  fcriptum  ilhid 
jubfcripferint  in  manm  fuas  foluti  ejfent  praediBis  fcparalibm  crcdi- 
toribus  vel  eorwn  Jeparalibus  executoribiis  adminijiratoribu;  yd  af- 
Jigmtis  infra  terminim  Jive  fpatium  quinque  annorum  proxime  poji 
tale  tempm  quale  duae  tertia  partes  in   7iumero   et   valore  otmitum 
realium  creditorum  praediBi  the  defendant,  &V.  Jubfcribereiit  fcrip- 
tum praediSlum  et  proxime  pojl  tale  tempm  quale  ipfe  the  defendant 
afet  aBualiter  exoneratm  de  fuo  imprijonamento  per  iinum  judicium 
modo  et  forma  prout  in  aBu  praediclo  et  in  fcripto  pracdiSlo  men- 
tionatum  ejl,   prout  per  fcriptum   illud  plenius   liquet   et  apparet  : 
then  he  avers,  that  this  compofition  was  made  for  the  equal  be- 
nefit of  all  his  creditors  in  proportion  to  their  debts  without  any 
fraud,  &c.  and  that  the  plaintiff  had  notice  thereof  the  day  and 
place' aforefaid,  and  was  requefted  to  fign  it,  but  that  he  refufed, 
CSC  et  hoc  paratus  eji  vcrificare,  unde  petit  judicium  fi  the  plaintiff 
executionem  fiam  praediBam  verfus  perfonam  of  the  defendant  ha- 
bere dcbeaty   &c.     The  plaintiff  demurred  generally,   and  the  de- 
fendant joined  in  demurrer. 

And  this  cafe  was  argued  feveral  times  at  the  bar  by  Mr.  Dee, 
Mr.  Broderick,  and  Mr.  Robert  Eyre,  for  the  plaintiff  j  and  by 
Sir  Bartholomew  Shoiver,  Mr.  Cowper,  Mr.  Raymo?id,  and  Mr. 
Mountague,  for  the  defendant.  And  the  firfl  exception  that  was 
taken  by  the  plaintiff's  council  to  this  plea  was,  that  the  defendant 
has  pleaded  this  compofition  to  have  been  made  per  quoddam  fcrip- 
tum of  the  creditors  fubfcribed  and  fealed  by  them,  which  is  in 
judgment  of  law  a  deed,  as  when  one  declares  upon  a  bond,  one 
fays  that  the  defendant  per  fcriptum  obligatorium  figillo  fuo  fgilla- 
tum,  &c.  and  then  the  defendant  fliould  have  pleaded  it  with  a 
Paj}.  976.  profert  in  curia ;  for  all  deeds  make  to  the  defendant  himfelf,  and 
pleaded  by  him,  ought  to  be  pleaded  with  a  proj'ert  in  curia  ;  and 
therefore  in  this  cafe  for  want  of  pleading  this  deed  of  compofition 
with  a  profert  in  curia  the  plea  is  ill. 

Whether  the        Againft  which  it  was  argued  by  the  council  for  the  defendant, 
omiiTion  of  a  ^^^^  admitting;,  that  this  compofition  ought  to  have  been  pleaded 
r;Vj  be  form  or  With  a  projcrt  tn  curia;   yet  that  fuch  omifiion  was  only  matter 
fubiUnce.        of  form,  of  which  the  plaintiff  could  not  take  advantage  upon  a 
I  Sid.  308.     general  demurrer,     Cro.  Eliz.  ziy.  Vauny  v.  jiplcn.     But  the  court 
did  not  give  any  opinion  upon  that.     But  fee  lo  Co.  94.  b.  Dr. 
Ly field' i  cafe.     Cro.  fa.  32.  Dawbeney  v.  Bannijler  292.  Purfrey 
V.  Grime  360.  Rolls  v.  Boulting  and  Roberts,  that  the  want  of  plead- 
ing a  deed  with  a  profert  in  curia,  where  it  ought  to  be,  is  matter 
of  fubflance.     Then  it  was  farther  argued  by  the  defendant's  coun- 
cil, that  this  compofition  was  not  a  deed,  nor  is  it  requifite  that  it 
iliould  be  by  deed ;    for  the  adl  of  parliament  fays,  that  they  by 
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writing  figned  ;ind  feaied,  &c.   which  does  not  defcribe  a  deed,  for 
delivery  is  elTentially  requifite  to  the  making  of  a  deed  :    and  tiien 
it  not  iDcing  a  deed,  there  is  no  need  to  plead  it  with  a  profcrt  in 
curia,  no  more  than  an  award.     And  as  to  the  cafe  cited  of  the  3  Lev.  205. 
declaration  upon  a  bond,  that  there   it  is  only  faid,  per  fcriptum 
obligatorium   figillo  fgilbtum,    and  yet   that  is   looked  upon   as    a 
deed,  and  always  pleaded  with  a  profert  in  curia ;  it  was  anfwer- 
ed,  that  it  is  partly  by  the  courfe  of  the  court,  that  fuch  declara- 
tion is  held  good  to  defcribe  a  bond,  without  fliewing  the  delivery, 
and  partly  by  reafon  of  the  word  obligatorium;   but  that  an  ap- 
pointment   in  an  aft  of  parliament,    will,    power,   ^c.    to    do  a 
thing  by  writing  feaied,  (hall  never  be  conftrued  by  law,  to  be  an  innrument  of 
appointment  to  do  it  by  deed,  for  want  of  an  appointment  that  it  compofition 
fliall  be  delivered,    the  delivery  being  of  the   elTence  of  a  deed,  '''^-"^"''r' 
And  therefore  they  concluded  the  plea  good  notwithftanding  this  fuanre  of  8 
exception.     And  of  this  opinion  v/as  the  whole  court  for  the  rea- ^^''^^- 3  ^^^ 
fon  lafl  mentioned,  and  over-ruled  the  exception.  J?erded  with" 

a  profert  in 

2.  A  fecond  exxeption  taken  by  the  plaintiff's  council  was,  that  ""''"' 
•the  aft,  as  it  is  pleaded,  is  that  every  compofition  made  for  the 
equal  benefit  of  all  the  creditors  in  proportion  to  their  refpeftive 
debts,  and  fubfcribed  and  figned  by  two  third  parts  in  number 
and  value,  fliall  bind,  &c.  then  this  compofition  pleaded  in  the 
defendant's  plea  does  not  appear  to  be  made  for  the  equal  benefit 
of  all  the  creditors;  for  if- is  pleaded  to  have  been  made  by  two 
thirds  in  number  and  value,  and  that  they  agreed  to  accept  two 
pence  for  every  pound  due  to  themfelves ;  fo  that  it  was  made  for 
their  benefit  only,  and  not  for  the  benefit  of  the  other  creditors ; 
and  conlequently  the  compofition  is  not  fuch  as  will  oblige  the 
other  creditors  by  the  aft  of  parliament.  ^ 

To  which  it  was  anfwered  by  the  defendant's  council,  that  this 
■compofition  was  for  the  equal  benefit  of  the  two  third  parts,  &c. 
and  made  by  them,    and  then  their  aft   will  oblige  the   refl,  and 
they  alfb  might  have   taken  advantage  of  the   compofition,    and 
might  have  demanded    the  two   pence  for  every  pound  of  their 
debts,  as  well  as  the  fubfcribers,  and  fo  in  effeft  and  by  the  law  it 
is  a  compofition  for  the  equal  benefit  of  all  the  creditors.     Belides, 
that  the  defendant  has  averred  expref  sly,  that  this  was  a  compofition  compofition, 
for  the  equal  benefit  of  all  the  creditors,  which  the  plaintiff  has  not  by  whom 
denied,  but  has  admitted  by  his  demurrer.     And.  Holt  chief  juftice  S°°''- 
feemed  to  be  flrongly  of  opinion,  that  this  compofition  was  for  the 
equal  benefit  of  all  the  creditors ;   but  to  that  he  did  not  give  a 
pofitive  opinion. 
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3,  A  third  exception  taken  by  the  plaintiff's  council  was,  that 
this  ad  extended  only  to  perfons  who  were  imprifoned,  or  ab- 
fconded  for  debt  before  the  Teventeenth  of  Novtmber,  &c.  but 
the  defendant  has  not  fliewn  that  he  abfconded  for  debt ;  for  he 
has  faid  only,  after  ftiewing  of  his  debts,  that  he  was  unable  to 
pay  his  debts,  et  Jic  inhabiles  exi/iem  he  abfconded,  (sc.  et  fic 
abfcondente  indebitato  et  inhabili  ad  folvendam  debit  a  fua  praediha 
exiftente,  two  thirds,  &c.  Now  it  may  be,  that  though  he  was 
unable  to  pay  his  debts,  yet  he  did  not  abfcond  for  the  iliid  rea- 
fon,  but  for  the  commiflion  of  fome  crime,  as  treafon,  &c.  and 
then  he  will  not  be  within  the  intent  or  benefit  of  the  faid  adt. 
And  Mr.  Robert  Esre  cited  a  cafe  fome  years  ago,  where  fuch  a 
plea  was  adjudged  ill  for  this  exception.  And  of  that  opinion  the 
court  feemed  ftrongly  to  be  ;  but  afterwards  upon  reading  of  the 

Averment  adt,  and  urging,  that  this  plea  was  pleaded  in  the  very  words  of 
V^""V°f  ^^  ^^^  ^"^  ^^^^^  ^'^  defendant  had  no  need  but  to  purfue  the 
ttie  lUwte,  words  of  the  acft  of  parliament,  the  court  feemed  to  change  their 
j;ood.  opinion  ;  but  they  did  not  determine  this  point. 

4.  The  fourth  exception  taken  by  the  plaintiff's  council,  and 
upon  which  they  principally  relied,  was  that  this  compofition 
pleaded  by  the  defendant  was  not  any  compofition  at  all  within 
the  meaning  of  the  adl,  becaufe  it  does  not  appear,  that  the  defen- 
dant would  be  at  any  time  obliged  to  perform  it,  wz.  by  pay- 
ment of  the  two  pence  in  the  pound,  ZSc.  forafmuch  as  the  com- 
pofition is,  that  the  two  pence  (hould  be  paid  within  five  years 
after  two  thirds  part  of  the  creditors  had  fubfcribed,  and  the  de- 
fendant was  difcharged  out  of  prifon  according  to  the  form  pre- 
fcribed  by  the  ad ;  and  it  does  not  appear  in  all  the  plea,  that  the 
defendant  was  in  prifon :  and  perhaps  the  defendant  was  not  in 
prifon,  and  then  he  cannot  be  difcharged  out  of  it,  and  confe- 
quently  the  two  pence  will  never  be  payable.  Befides  which,  they 
urged,  that  the  payment  of  the  two  pence  was  a  condition  pre- 
ceedent  to  the  compofition,  fo  that  belore  the  performance  of  it 
the  compofition  was  not  to  arife  ;  then  it  not  appearing,  that  this 
condition  preceedent  was  poffible  to  be  performed,  the  compofition 
can  never  take  effcdl. 

To  which  it  was  anfwered  by  the  defendant's  council,  i.  That 
the  words  of  the  ad  were  general,  of  any  compofition,  and  there- 
fore that  two  thirds  of  the  creditors  in  number  and  value  had  au- 
thority, to  make  any  agreement  or  compofition  whatfoever ;  be  it 
conditional,  or  with  limitation,  or  be  it  to  take  effed  immediately 
or  forty  years  hence.  And  Sir  Bartholowcio  Shower  urged,  that  if 
they  releafcd  their  whole  debts,  Gfc.    that  would  bind  the  other 
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third  of  the  creditors.     That  in  this  cafe  this  was  a  compofition, 
and  fubfcribed  and  figned  by  two  thirds  of  the  creditors,  &c.  and 
therefore  that  it  would   bind  tlie  plainliffj   and   he  will  have  his 
remedy  for  the  money  due  to  him,  when  it  becomes  due :  or  if  it 
never  becomes  due,    it  will   be  fame  thing  ;    becaufe  he  will  be 
in  as  good  a  condition  as  the  other  fubfcribing  creditors,  to  whom 
the  aft  has  given  power  to  bind  all  the  creditors.     2.  They  urged, 
that  this  ita  quod  could  not  be  a  condition  preceedent,  but  if  it 
were  a  condition,  it  would  be  fubfequent ;  and  then  if  it  were  im- 
polTible  to  be  performed,  the  compolition  would  be  abfolute.     Bat 
if  it  was  poflible  to  be  performed,   and  was  not  performed,  that 
ought  to  be  fliewn  on  the  part  of  the  plaintiff.     And  for  this  pur- 
pofe  7  Co.  9.  Ughtred's  cafe.     Cro.  Eliz.  219.      i  Leon.  229.  Jefi- 
nings  v_,  Gower.     Winch   103.    Cooper  v.  Edgar.     IF.  Jcties  389. 
I  Roll.  Ahr.  415.  pi.  12.  Spring  v.  Caefar.     3  Lev.  132.  Edwards 
V.  Hammofid.     3.  They  urged,  that  if  this  if  a  giiod  were  adjudged 
to  make  a  condition  preceedent,  yet  the  performance  of  it  is  not 
neceffary  to  be  fliewn  in  this  cafe,  becaufe  the  defendant  has  five 
years  to  perform  it  after  his  difcharge  out  of  prifon ;  a  multo  for- 
tiori he  has  five  years  from  the  making  of  the  compofition :   but 
here  it  appears,  that  five  years  are  not  yet  elapfed  fince  the  compo- 
fition made ;  for  the  compofition  was  made  the  eighth  of  "January 
1697,  and  therefore  at  this  time  there  is  no  need  to  fiiew  it  per- 
formed, fince   by  the  agreement,  which   appears  to  the  court,  he 
has  a  longer  time  to  perform  it.     4.  They  urged,   that  this  bar 
was  good  to  a  common  intent ;  and  therefore  if  the  defendant  was 
not  in  prifon,  that  ought  to  be  fiiewn  on  the  part  of  the  plaintifi-'. 
And   for   that   Cro.  Car.   6,    195.      2  Buljlr.  205.      Savill.    iii. 
I  Saimd.   298.  were  cited:  that  the  true  notion  of  a  common  in- 
tendment   is  as  much  as   to  fay,    that   fomething  in  fi:ridlnefs    is 
omitted,  which  the  court  will  fupply  by  their  intendment ;  which 
if  the  court  will  do  here   (admitting  that  the  defendant  ought  to 
have  (hewn  that  he  was  in  prifon)  the  plea  will  be  good,  and  the 
compofition  performable.     Scd  non  allocatur.     For   i^per  totarn  cu- 
riam) this  is  no  compofition  within  the  ad;  becaufe  it  may  happen,  a  compofi- 
that  the  defendant  fliall  never  be  obliged  to  perform  it.     For  the''°">  which  it 
agreement  is  to  pay  zd.  in  the  pound,  ita  quod  it  be  paid  within  j^ndanVftiall^" 
five  years  next  after,  &c.  which  makes  this  circumftance  of  time,  neverbebound 
when  the  money  fhall  be  paid,  a  condition  preceedent  to  the  com- '°  psi^'o™'  " 
pofition  ;  fo  that  if  that  be  never  performed,  there  will  be  no  com- 
pofition.    An  agreement  and  compofition  within  the  adl  mufl  be 
intended  a  final  agreement,  fuch  as  the  defendant  ihall  be  bound 
to,  and  from  which  he  cannot  vary.     Therefore  until  the  money 
be  paid  in  this  cafe,  this  here  will  not  be  a  compofition  ;  for  if 
the  money  be  not  paid  within  the  five   years,  the  defendant  will 
be  at  large  from  his  agreement,  and  not  obliged  to  pay  the  zd.  at 
I  all. 
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all.     And  Holt  chief  juftice  (who  pronounced  the  opinion  of  the 
7^/7  ^-ri^y,  when  court)  faid,  that  although  ita  quod  is  held  in  Littleton,  to  make  a 
con'dit'ion  fub-  Condition  fubfequent ;  yet  that  is  in  cafe  of  cftates  executed,  but  it 
feient"  "  '  is  otherwife  in  cafe  of  things  executory.     As  if  A.  (hall  covenant, 
to  convey  his  lands   to  B.   ita  quod  vol.  be  paid  to  A.  before 
Michaelmas ;  the  payment  of  the  money  is  a  condition  precedent 
to  the  conveyance  of  the  lands ;  and  he  is  not  obliged  to  perform 
his  agreement,  unlefs  the  lo/.  be  paid  at  the  time  appointed.     In 
this  cafe  the  adt  intended,  that  it  Ihould  be  a  complete  agreement, 
and  that  it  fliould  not  depend  upon  any  contingency ;  but  in  this 
cafe  the  compofition  is  flill  worfe,  for  this  here  is  a  condition  pre- 
cedent impoflible ;  for  it  does  not  appear,  that  the  defendant  was 
in  prifon,  &c.  and  the  court  cannot  intend  it,  for  there  is  nothing 
in  the  plea,  that  can  lead  us  to  fuch  intendment.     Now  if  a  con- 
dition precedent  be  impoflible;  the  eflate,  interefl,  or  agreement, 
cannot  rife  :  but  a  condition  fubfequent  is  of  another  confideration  ; 
for  if  the  agreement  had  been,  that  the  2  d.  fliould  be  paid  within 
the  five  years ;  that  had  been  only  in  nature  of  a  defeafance  of  the 
agreement,  and  well  enough.     But  it  is  otherwife  now,  this  being 
a  condition  precedent  impoflible.     And  for  this  reafon  judgment 
was  given  for  the  plaintiff:. 

Wright  ve-rf.   Crump. 

Attachment  a-  »  Motion  was  made  for  an  attachment  againfl:  Rolfe  an  attor- 
foTdutng  as  "  t\  ney,  flieward  of  a  court  in  Norfolk,  for  having  mifdemeaned 
judge  in  his  hlmfelf  in  a  trial  before  him  between  thefe  parties.  And  Holt 
*'"'"  ""'^l'  g  chief  jufl:ice  upon  this  motion  cited  a  cafe,  to  have  been  adjudged 
2  Saik.  607.  in  B.  R.  when  Hyde  was  chief  juftice,  which  was  thus.  The 
I  Salk.  396.  mayor  of  Hereford  claimed  a  title  to  a  houfe  in  Hereford,  and  in 
order  to  recover  it  he  made  a  leafe  of  it  to  J.  S.  to  the  end  that 
he  fliould  fue  an  ejectment,  which  f.  S.  did  accordingly  in  the 
mayor's  court  in  Hereford,  and  fo  the  mayor  in  effed:  was  judge 
in  his  own  caufe,  and  he  gave  judgment  for  his  lefTee,  and  execu- 
tion was  liacd  there  by  him  ;  and  upon  complaint  of  this  matter  i?i 
B.  R.  the  court  here  granted  an  attachment,  and  committed  the 
mayor  for  thefe  proceedings. 

Odes  verf.  Dr.  Woodward. 

S.  C.  I  Salk.  ]V /f  R.  ferjeant  Hooper  moved  that  the  examination  of  the  regu- 
lar g^         -^     '    ^^"^''y  °^  ^  judgment  entred  up  againfl:  the  defendant,  late 

1  Vent.  310.'  prolocutor  of  the  convocation,  might  be  referred  to  Mr.  Clarke; 

2  Vent.  218.  becaufe  he  faid,  that  the  defendant  gave  the  plaintiff  a  warrant  of 
I  Mod.  188.  or 
3B..rnes2i2.  attorney, 
213.    Judgment  entred  againft  a  man  after  his  death  as  of  the  term  preceeding,  good. 

3 


Farref.  i. 
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attorney,  to  enter  a  judgment  againfi:  him  for  laft  Hilary 

term;  that  the  plaintiff  did  not  proceed  upon  it  in  the  term  ;  that 
after  the  end  of  the  term  Dr.  Woodivard  died ;  and  that  after  liis 
death  the  plaintiff  entred  this  judgment  againfi  him,  which  was 
erroneous.  But  Holt  chief  juflice  faid,  that  the  entry  will  be  as 
of  the  laft  term,  and  fo  before  the  defendant's  death,  and  confe- 
quently  not  erroneous ;  and  that  fuch  entry  was  not  irregular,  but 
agreeable  to  the  conflant  praftice  of  the  court.  But  upon  the 
ferjeant's  importunity  they  granted  a  reference,  Gff.  but  refufed  to 
ftay  the  proceedings.  And  they  told  the  ferjeant,  that  if  that  was 
all  the  irregularity,  he  would  get  nothing  by  his  reference.  FojL 
849. 

Lumley  verf.  Quaree. 

THE   plaintiff  brought  an  adion  of  trover  againfi  the  defen-  §.  q   ,  Saik. 
dant  in  the  Poultry  counter  in  Lo?idon  for  goods  of  a  great  loi. 
value.     The  defendant  removed  the  caufe  by  habeas  corpus  into  the  ^""^^^j^' j 
King's  Bench,  and  he  moved  there,   to  be  difcharged  upon  com-  J. 
mon   bail;  becaufe  he  feifed   thefe  goods  as  judge  of  the  admiralty  Where  fpecial 
in  Penfdvania,  they  being  condemned  there  by  fentence  ;  and  the  ''^''  '^  "'^l"'- 
faid  fentence   affirmed    here   upon   appeal  by   Sir  Charles  Hedges.  ^niov2°byL' 
The  plaintiff  made  affidavit  of  the  value  of  the  goods  to  be  loool.  beas  corpus. 
And /'^r  Hc/^  chief  juflice  the  pradlice  is,  that  if  the  plaintiff  does  ^^"^'J"^''^' 
not  fhew  his  caufe  of  adlion  upon   fummons,  the  defendant  fhall  Geo  i.e.  ^g. 
be  difcharged  upon  common  bail,  notwithftanding  that  the  caufe  ^'^^  5  Geo.  2. 
is  removed  from  an  inferior  court.     Now  here  the  defendant,  ha-  ^'  *^' 
ving  adted  as  judge,  is  not  liable  to  an  adlion.     But  bail  was  or- 
dered to  be  put  in  for  500/.  becaufe  if  the  defendant  a<fted  as  a 
judge,  he  will  be  out  of  danger  of  any  adion  ;  but  if  he  did  not 
ad  as  a  judge,  then  it  is  very  reafonable  that  fpecial  bail  fliould 
be  put  in. 

Regina  veff.  Taylor. 

AN  indidment  was  found  at  the  feflions  of  the  peace  of  the  cor-  Indiflment 
poration  of  Wells  in  Sottierfetfinre  againfi  the  defendant,    for  "P°"  ^  ^^^^^ 
having  ufed  a  trade,  not  having  ferved  as  an  apprentice  for  feven  at  the  reiiions 
years.     And  being  moved  into  the  King's  Bench  by  certiorari,  it  '!'  ^  corpora- 
was  quafhed,  becaufe  the  juflices  at  fuch  feflions  have  not  jurifdic- 
tion  to  take  fuch  indidments,  for  the  ftatute  doth  not  give  them  iu- 
rifdidion,  and  juftices  of  peace  have  no  jurifdidion  but  by  fome 
ftatute. 

G  Regina 
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Rcglna  verf.  Ford  &  al'. 

S. C.  Cafes  rORD  and  the  other  defendants  were  convidl  of  deer-ftealin? 
12  Mod.  by  juflices  of  peace  according  to  the  late  adt  of  parliament. 
le-vnri facias  And  the  conviftions,  being  removed  into  the  King's  Bench  by  cer- 
for  penalties  fiorari,  were  there  confirmed.  And  after  the  confirmation,  and 
onsofdee'r-'  before  executlon  awarded,  the  perfon,  who  was  as  well  the  in- 
Healing,  former  as  the  owner  of  the  deer,  died  j  and  his  wife,  being  his  ad- 
See  the  ftat.  j^jnif^iatrix,  fuggefted  his  death  upon  the  roll,    and  that  fhe  was 


cap.  15.  &  admin iftratrix,  and  upon  that  fued  a  levari  facias  upon  the  faid 
cap.  28.  convidlions  confirmed  as  aforefaid,  to  levy  the  penalties ;  which 
c°iz*°  *  '^^^'"^  levied  accordingly  by  the  flieriff,  and  diftributed  as  the  ftatute 
9Geo.  I.  diredls.  And  now  Mr.  King  moved,  that  this  execution  fhould  be 
c.  22.  fet  afide  as  irregularly  obtained,      i.  Becaufe  a  A'Twr/_/iz««i  does  not 

lie.     2.  Becaufe  the  execution  ought  not  to  have  been  fued  by  the 
adminiftratrix  without  ^fcire facias,  &c.     But  as  to  the  firft  objec- 
Sdre  facias     tjop^    ^ht  vvhole  court  held,    that  a  leiiari  facias  well   lay.      But 
where^7party  they  held,  that  this  execution  was  irregular ;    becaufe  in  no  cafe 
tothejaig-    where  the  parties  to  the  judgment  are  changed  ought  execution  to 


ment  dies,  be 

fore  another       .  ,       ,    ,  1.1 

canfueexecu-  tion  was  granted  or  the  money  levied 


fore  another    ^^  ^^^^  ^^  ^"^  Other  Without  a  fcire  facias.     Whereupon  reftitu 


tion. 


Attorney  ge-       Memorandum,  That  the  firjl  day  of  ]une  1702.  Edward  Northey 

neral  and  loli 
citor  general. 


neral  ana  loii-  ^Jgi^j^e,  attorney  general  to  the  late  King,  and  Simon  Harcourt  of  the 


Inner  Temple  efquire,  received  commifjicns  to  be  attorney  general 
and  Joli citor  general  to  the  ^leen,  and  were  fiaorn  the  fame  day  before 
the  lord  keeper  of  the  great  feal,  and  afterivards  -were  knighted  by 
the  ^een.  Sir  John  Hawles,  late  flicitor  general  to  the  deccafcd 
King,  received  notice  of  his  removal  fame  days  before. 


Judges  for  life      Memorandum,    That  Thurfday  the  fourth   of  June   1702.   Sir 

JhTdifeof  J"''"  '^'''■^°"  ^'"'^^"'^'  J''l^j"  '^  *^''  ^'"S''  ^""-'f'^  """"^  ^"'  Henry 
the  King.  Hatfell  knight,  baron  of  the  Exchequer,  received  letters  from  the 
SeeiRic.  3  ^.lord  keeper  of  the  great  feal,  that  it  ivas  the  ^^ecn's  plea  fur  e,  to 
Anderf.  pi.  Juperfede  their  conwufions,  and  to  acquaint  them,  that  they  'would 
I)ieVi6;  a.  receive  their  fupericdeas  nvithin  tito  or  three  days  after;  and 
7  Co.  30  a.  therefore  he  referred  it  to  their  difcretion,  ivhethrr  thy  would 
f.'co^lo.""  ^'""''  ^°  Weftminfter-hall  for  fo  /l.ort  a  time.  And  upon  receipt 
2  inrt.  17;.  of  the  fatd  letters  they  did  not  come  to  the  hall.  And  afterivards 
Bro  *p"  'g^  °"'  '^"^'^^y  '^^  ^^^^^  "f  J""^  '^0'  received  their  fuperfcdeas's. 
V°z\i.  grant^'  ^"'^  fi  ^^"'^  determined  a  quejlion  againji  their  interejl,  viz.  that 
3 '  •  3  a  patent 

4  Edw.  4-44-  . 
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a  patent  to  be  judge  quamdiu  fe  bene  gefTerint,  &c.  determined  by 
tbc  demifc  of  the  Iving,  of  'which  many  doubted. 

Memorandum,  TT^at  in  this  Trinity  term  the  ^een  gave  di- 
reclions  for  reneacal  of  the  Judges  patents,  and  for  fupply  of  the 
•vacancies,  and  accordingly  they  all  received  new  patents,  except- 
ing Holt  chief  juftice  de  B.  R.  who  had  received  his  writ  as 
aforefaid.  And  Mr.  Price  and  Mr.  ferjeant  Smith  were  made  Jwigcs  m^de. 
Judges  infead  of  Sir  John  Turton  and  Sir  Henry  Hatfell  lately 
removed.  And  Mr.  Robert  Price  iiot  being  a  ferjeant.  Sir  Tho-Sir  Thomas 
mas  Povvys  and  he  received  writs  to  be  ferjeant s.  And  accord-^ °'^^p^l^^^' 
it!gly  Tuefday  the  twenty-third  of  June  they  appeared  in  chancery,  madeferjeants. 
and  took  the  oaths  of  Jlrjeants ;  arid  aj'ter wards  they  were  coifed 
in  the  treafury  of  the  Common  Pleas ;  and  being  robbed  in  their  party- 
coloured  robes,  were  brought  to  the  bar  of  the  Common  Pleas,  and 
counted;  and  gave  rings,  of  which  the  infcription  was,  Regina  et 
lege  gaudet  Britannia;  and  afterwards  they  made  a  treat  in  Lin- 
colns-inn-hall,  where  there  the  greatefl  part  of  the  Judges,  &c. 
were  prcfent,  and  fome  of  the  nobility.  Note,  T'hat  at  firjl  was  in- 
graved  Deo  et  regina  in  the  motto  of  the  ririgs ;  which  not  being  ap- 
proved of  by  the  lord  keeper  of  the  great  feal,  he  gave  direSiion,  that 
it  pould  be  altered,  which  was  done  accorditigly.  The  next  day^ 
being  the  feaji  of  St.  John  Baptift,  the  Judges  were  fworn  in  the 
morning  [except  Mr.  Baron  Price,  who  was  not  fworn  till  night, 
to  the  end  to  have  prefrved  the  juniority  for  Mr.  ferjeant  Smith 
then  about  his  return  Jrom  Ireland)  at  the  houfe  of  the  lord  keeper 
of  the  great  feal,  viz.  Sir  John  Powell  [formerly  a  Juflice  of  the 
Common  Pleas)  Sir  Littleton  Povvys  a?id  Sir  Henry  Gould 
Juflices  of  the  ^{een's  Bench ;  Sir  Thomas  Trevor  chief  Jujlice, 
Sir  Edward  Nevill,  Sir  John  Blencowe,  ajid  Robert  Tracy 
efquire  {Jormcrly  a  baron  of  the  Exchequer)  Juflices  oj  the  Common 
Pleas;  and  Sir  Edward  Ward,  Sir  Thomas  Bury,  Robert  Price 
efquire,  barons  of  the  Exchequer.  Serjeant  Smith  was  not  fworn 
then,  not  beiiig  returned  from  Ireland,  but  he  was  fworn  before  the 
circuit. 


Memorandum,  That  the  fame  twenty  fourth  of  June  Sir  Thomas 
Powys  knight,  ferjeant  at  Law,  and  Mr.  j'crjeant  Birch,  were 
fworn  fenior  ^teen's  ferjeant s,  by  which  they  have  precedence  of  the 
attorney  and  folicitor  general.  And  at  the  fame  time  Mr.  Recorder 
Lovell,  Sir  John  Darnall  knight.  Sir  Jofeph  Jekyll  knight,  and 
ferjeant  Hooper,  were  fworn  ^een's  ferjeants,  having  received 
their  patents  before. 

Memo- 
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Memorandum,  That  the  fame  tu'enty-fourth  of  June  &>  William 
Whichcote  knight,  John  Conyers  efquire,  and  William  Cowper 
efquire,  were  fdoorn  ^ee}t's  coutifel,  having  received  their  patents 
before. 


Note,   I'hat  by  tbefe  alterations  ferjeant  Bond,  ferjeant  Wogan, 
ferjeant  Philips,  ferjeant  Hutchins,  and  ferjeant  Whitacre,  ferjeants 
to  the  deceafed  King,  were  left  out  from  being  ^een's  ferjeants  j  and 
Sir  Nathaniel  Powell,  Aglionby  ej'quire,  and  William 

Clerk  efquire,  ivere  left  out  from  being  ^leen's  counfel,  they  having 
all  been  counfel  to  the  deceafed  King. 


Serjeant  Hook  was  removed  from  beiiig  a  Welch  judge,  and  Mr. 
Peafly  fiicceeded  him  as  chief;  and  Marmaduke  Gwynne  efquire  fuc~ 
ceeded  Mr.  Peafly,  And  Charles  Cox  efquire  fucceedcd  Mr.  Baron 
Price  in  his  place  of  Welch  judge.  The  other  Welch  judges  had 
their  commijjions  renewed,  except  Francis  Floyd  efquire,  who  was 
afterwards  removed,  and  fiicceeded  by  Thomas  Webb  efquire. 


Note,  That  Sir  Jofeph  Jekyll,  chief  juflice  of  Chefter,  inffledy 
that  his  office  was  fiot  determined,  being  ufually  granted  for  life,  and 
therefore  he  continued  the  exercife  of  it  without  a  new  patent. 


Trill. 
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Poitvin  verf.  Tregeagle. 

HE  plaintifF  fued  a  latitat  agalnft  the  defendant  return- Amendment 
able  in  Hilary  term  13  Will.  3.  and  in  the  fame  term  he  ofadeciarati- 
declared  upon  it  againft  the  defendant,  and  alfo  in  the  fame  ""^  f£b"can 
term  he  delivered  a  declaration  by  the  by  in  ajumpfit  up-  notbegfamed 
on  feveral  promifes  ;  to  which  laft  declaration  the  defendant  pleaded  '"the  name  of 
nonajfumpfit.     And  iffje  being  joined,  notice  was  given  for  trial.  TSjafon' is 
After  which  the  plaintiff  feeing,  tiiat  his  Chrijlian  name  was  mifta-  plain,  for  if 
ken,  'viz.  John,  where  it  lliould  be  Peter  j   Wednefday  the  tenth  '"^^  p'a'"tiff's 
of  'June,    all  being  in  paper,    Mr.  Raymond  moved  for    leave  to  tal^n j™  m 
amend  the  declaration,   which  was  granted  upon  payment  of  cofts,  declaration  at 
But  afterwards  when  the  attorney  came  before  Mr.  C/^r/^,  to  have  |}''^^"^|.' J^f 
the  cofts  taxed,  he  refufed  to  do  it,  becaufe  in  this  cafe  the  plaintifF  declare  by  the 
could  not  have  leave  to  amend,    this  being  only  a  declaration  bv '^^ 'il '''^"^'"^ 
the  by.     Upon  which  Mr.  RaymoJid  moved  the  court  for  their  di'-  °rJpctcr\ 
I'edion  to  the  mafter  to  tax  the  cofts  Monday  the  fifteenth  oijime.  fuit.fo  he  has 
And  he  urged,  that  fuch  amendment  might  well  be  granted,  tho'  "°  "S^t  to 
it  was  a  declaration  by  the  by  ;  for  fince  the  delivery  of  the  deck-  Tmend!* 
ration  was  regular  in  this  manner,  it  would  be  a  declaration  to  all 
purpofes,  and  therefore  would  partake  of  all  advantages  that  other 
declarations  enjoyed ;  that  it  was  in  effed  founded  upon  the  latitat 
in  the  other  adion,  and  therefore  in  this  matter  of  the  name  of  the 
plaintifF  might  well  be  amended  by  it  j  that  it  would  be  no  preju- 
dice to  tlie  defendant,  becaufe  if  he  nonfuited  John  Poitvin,  yet  he 
could   not  levy  the  cofts  upon  Peter  Poitvin.      But  neverthelefs 
Powys   and  Goidd  juftices,    being    only    in    court,    held  that  fuch 
amendment  could  not  be  granted,  becaufe  there  is  no  writ  by  which 
the  declaration  can  be  amended  j  and  therefore  they  refufed  to  give 
any  diredtion  in  it. 

H  Green 
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Green  vsrf.   Rivet. 

s.c.  iSaik.  Intr.  Mich,  13  TVill.  3.     B.  R.      Rot.  316. 

4:1. 

^liod'''"  jNdcbitatus  ajftimpfit  for  goods  fold.  The  defendant  pleaded  the 
AbiUofMid-  ftatute  of  limitations.  The  plaintiiF  replied,  that  he  at  IVeJi- 
dlefex  cannot  mvijhr  in  comitatu  Middlcfex  die  lu?iae  proxime  poft  tres  f^ptimaiias 
^IT^t^l^  P^//jrtf  profecutus  fiiit  a  bill  of  Middle/ex  for  the  fame  caufe  of 
thatuTfuTd.  adion  returnable  iti  B.  R.  apud  Wejlmonajlerium  praediBo  die  liinae 
Vide  I  Moi.  proxime  pojl  trei  Jcptimanas  Pafchae,  &c.  which  was  within  the 
2  Mod'  71^'  ^"^^  years.  The  defendant  rejoined  matter  impertinent  and  idle, 
72, 311.  '  upon  which  the  plaintiff  demurred.  And  exception  was  t^ken  the 
I  Vent.  Qo.  laft  term  by  Mr.  ChcJJ.jre  for  the  defendant,  that  the  replication 
z^aun  .1Z5,  ^^^^  .jj^  inafmuch  as  the  bill  of  Middle fex  did  not  appear  to  be 
1  Saund.  36,  good.  For,  I  •  it  is  pleaded  to  be  fiied  Monday  proxime  pojl  trcs 
37' '20, 127.  p^^/^^^     returnable  apud  Wejlmonafterium   praediB.  die  liinae,  &c. 

Comb.  JO.        -KT  •  •  r  '-^  ni  -  1  n 

1  Show.  354.  Mow  in  point  ot  grammar />r^£'^/^.  mult  be  relerred  to  Wcjlmona- 

2  Show.  79,  Jicriiim,  and  then  the  Monday  proxiine  poji,  &c.  the  day  of  the  re- 
^^st'lk  227     ^"'""  "^"^  ^^  regarded  as  the  Monday  proxime  pofi  tres  Pafchae  next 

after  the  writ  fued,  which  will  be  twelve  months  after  j  and  fo  the 
See  after.  bill  of  Mlddkfcx,  being  a  procefs  to  arreft  the  body  of  the  defen- 
dant, and  having  fo  long  a  return,  is  perfedly  void.  And  for  that 
he  cited  Tr.  15  Ed-JD.  3.  5.  18  Edw.  4.  4,  12,  13.  Dalifon  104. 
Dier  ly^.  Cro.  Eliz.  i^dj.  Dier  118.  2.  If  praediB.  fhall  be 
taken  to  refer  to  die  liinae^  and  fo  the  fuing  out  and  the  return  the 
fime  day,  it  will  be  a  bad  bill  of  Middiefex ;  becaufe  fuch  bills  of 
Middlffex  are  not  warranted  by  the  courfe  of  the  court,  but  they 
ought  to  be  returnable  immediate^  or  de  die  in  diem.  So  that  both 
ways  the  bill  is  void,  and  will  not  prevent  the  operation  of  the 
Aatute  of  limitations.  Againll  which  it  was  urged  by  Mr.  ferjeant 
Hall  for  the  plainiifF,  that  the  praediB.  may  well  be  referred  to 
die  lunae,  and  then  it  will  be  well  enough,  becaufe  the  profecution 
and  the  return  may  be  the  fime  day.  As  in  I  Tales,  they  are  not 
confined  to  fifteen  days  between  the  tejfe  and  return,  but  procefs 
may  be  returnable  the  next  day.  Cro.  Car.  179.  Griffith  verf.  ;V;;- 
kins,  1  ^aimd.  74.  That  bills  of  Middle/ex  are  founded  upon  the 
courfe  and  cuftoin  of  this  court,  and  therefore  not  confined  fo 
flridtiy  to  the  rules  that  govern  other  writs  ;  as  bills  of  Middlefcx 
have  not  any  tefte.  2  Sui.  129.  And  therefore  he  concluded, 
that  this  bill  of  Middlefcx  fliould  be  taken  to  be  returnable  the  fame 
day,  and  well  enough.  But  the  whole  court  held  it  ill,  and  there- 
fore gave  judgment  for  the  defend.-, nt,  ;;z/7,  G?c.  before  the  end  of 
Eafter  term.  And  afterwards  Mr.  Raymond  attempted  to  {hew 
caufe,  C^c.  abjcnte  Holt  chief  jullice,  and  obtained  an  enlargement 
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of  the  rule  until  the  firft  Jay  of  this  term.  At  which  day  he  urged, 
that  the  praedi^.  (liould  be  referred  to  the  die  hmae,  and  not  Wejl- 
mo?iaJlerium,  becaufe  one  never  makes  ufe  of  the  word  praediSt. 
when  one  vntn^xom  Weftmin/ler  upon  the  record;  and  therefore  in 
the  entry  of  the  continuances  one  does  not  fay  dpud  Wcftmojiafterium 
■praediElurn^  but  IVejhnonaJterium  generally  ;  alfo  that  it  is  no  ob- 
jedion,  to  fay  that  it  cannot  be  referred  to  the  die,  &c.  becaufe  it 
goes  before  it ;  for  it  is  more  elegant  Latin,  to  infert  the  adjedtive 
before  the  fubftantive,  than  after  it.  Belides,  that  it  would  be  hard, 
when  it  was  in  the  power  of  the  court,  to  make  a  conftrudion  that 
would  preferve  a  debt,  to  make  fuch  conftrudlion  as  would  de- 
ftroy  it.  And  for  thefe  reafons  the  court  feemed  to  incline  to  refer 
fraediB.  to  die.  Then  he  urged,  that  a  bill  of  Middlefcx  might 
be  returnable  tlie  fame  day  that  it  was  fued  out,  as  procefs  in  many 
courts  are.  Habeas  corpus  in  this  court  returnable  immediate,  &c. 
But  IIo!t  chief  juftice  faid,  the  procefs  was  returnable  de  die  in 
diem  in  this  court ;  that  a  bill  of  Middlefex  could  not  be  returnable 
the  fame  day  that  it  was  fued  ;  that  in  this  cafe  the  fault  was,  in 
not  having  pleaded  this  bill  to  have  been  profccuted  as  before,  &c. 
And  therefore  he  was  clear,  that  the  defendant  ought  to  have  judg- 
ment. To  which  the  other  judges  agreed,  and  they  difallowed  the 
caufe,  iSc. 

Lapiere  verf.  ducem  St.  Albans. 
///  tks  Exchequer^    Friday    "Juju  19. 

THE  plaintiiF  brought  an  acTiion  of  debt  againfl  the  defendant  in  judgment 
upon  a  fingle  E?igHjh  bill,  viz.  I  do  promife  to  pay  to  Francis  ^"^  fisfault 
Lapiere  or  order  the  fum  of  40/.  the  firft  of  October  next,  witnefs  bill  the  inte- 
my  hand  and  feal ;  which  bill  was  ligned,  fealed  and  delivered  by  reft  fhall  be 
the  defendant,  dated  the  fifteenth  of  March  1697.     The  defendant  8'*'^"  '"'^*' 

.  .  mages. 

permitted  judgment  to  pafs  againft  him  by  default.  And  the  mafler  2  Salk.  623. 
of  the  office  at  the  plaintiff's  requeft  declared,  that  he  would  give 
intereft  for  this  money  in  the  damages.  Upon  which  the  defendant 
by  Mr.  How  made  application  to  the  court  to  have  their  rule,  to 
hinder  the  mafler  of  the  office  from  doing  fo.  And  he  urged,  that 
jntereft  ought  not  to  be  given  at  all ;  becaufe  the  bill  being  fingle, 
the  debt  was  certain,  and  where  the  debt  is  certain,  the  party  ought 
not  to  have  intereft ;  for  that  would  be  in  fome  manner  againft  his 
own  agreement,  which  was  to  content  himfelf  with  the  fum  con- 
tained in  the  bill.  Befides,  that  in  debt  for  rent  they  never  give 
intereft,  no  more  here,  &c.  But  againft  this  it  v.'as  urged  by 
Mr.  Raymond,  that  it  was  the  conftant  praclife  in  all  the  courts  of 
Wejiminjler  hall^  upon  judgments  in  debt  upon  default  or  confef- 
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Rolleflon 
V.  May, 
Skin.  561. 
not  againft 
executor. 


fion  to  tax  the  damages  cccafiom  detentionis  debiti.  Then  the  non- 
payment of  intereft,  when  the  debt  carries  intereft  (as  all  Englijlj 
bills  do)  is  a  damage  to  the  plaintiff".  But  as  to  the  cafe  of  rent, 
it  does  not  carry  intereft,  and  therefore  in  fuch  cafe  no  interefl  fliall 
be  given.  And  he  cited  2  Saioid.  106.  Holdip  v.  Otioay,  as  a 
much  ftronger  cafe,  where  in  debt  upon  a  bill  obligatory  brought 
af^ainft  an  executor  upon  a  bill  of  the  teftator  judgment  was  given 
by  default  in  the  Common  Pleas,  and  the  interefl  of  that  bill  was 
taxed  in  the  damages ;  and  yet  in  fuch  cafe  the  judgment  is,  that 
the  damages  Avail  be  levied  de  bonis  tejiatoris,  Ji^  &c.  fi  non,  tunc 
de  bonis  propriis  of  the  executor  ;  and  upon  error  brouglit  in  B.  R, 
as  to  that  matter,  the  faid  judgment  was  held  good,  but  reverfed 
for  other  error.  And  in  this  prefent  cafe  the  whole  court  of  Ex- 
chequer were  clear  of  opinion,  that  the  intereft  ought  to  be  taxed 
by  the  mafter  of  the  office  in  the  damages. 

Note,  that  Mich.  6  prill.  &  Mar.  B.  R.  1694,  between  Rolleflon 
and  May,  debt  was  brought  upon  a  fingle  bill  dated  feven  and  twenty 
years  before,  againft  the  defendant  as  executor  to  his  father,  and 
ind?ment  was  given  againft  him  by  default ;  and  Mr.  Jjhtcn  then 
fecondary  taxed  damages  and  cofts.  And  Sir  Bartbolomeiv  Shower 
moved  the  court,  that  the  intereft  fliould  be  included  in  the  da- 
mages, upon  the  authority  of  the  faid  cafe  of  Holdip  v.  Otway^ 
2  Sciund.  106.  But  it  was  denied  per  curiam-,  becaufe  by  fuch 
means,  if  the  defendant  had  not  ajfets,  he  would  be  compelled  to 
pay  this  intereft,  being  included  in  the  damages  (the  entry  being, 
as  to  the  damages,  f^  non,  tunc  de  bonis  propriis)  out  of  his  ov^n 
eftate,  which  would  be  very  unreafonable. 


Jjjiimpjsl  upon 
a  note  pay- 
able to  a  man 
or  order. 


26. 


Cro.  Jac 
pi.    15. 
^itlt  643. 
I  Salk.  129 


Accepting  of 
money  out  of 
courc  bars  the 
proceeding  for 
damages. 


Burton  verf.  Souter. 

ASfmnpfd  upon  feveral  promifes.  One  count  was  upon  the  cu- 
^  ftom  of  merchants,  and  declared  upon  a  note  fubfcribed  by 
the  defendant,  payable  to  the  plaintiff  or  order,  &c.  The  defen- 
dant pleaded  a  tender,  and  brought  the  money  into  court.  The 
plaintiff  took  the  money  out  of  court ;  and  then  to  have  damages, 
traverfed  the  tender.  And  illue  being  joined  upon  it,  a  verdidl  was 
found  for  the  plaintiff",  and  a  penny  damage  given.  Upon  which 
Mr.  Broderick  moved  in  arreft  of  judgment,  i.  That  fuch  note  is 
not  within  the  cuftom  of  merchants,  but  they  ought  to  declare 
upon  a  7nutiiatus,  and  give  the  note  in  evidence  ;  as  it  was  fettled 
Lift  term  between  Clerk  and  Martin.  [See  the  faid  cafe  before,  'J ^J^ 
And  of  that  opinion  was  the  whole  court.  2.  That  the  plaintiff 
could  not  proceed  for  damages,  after  he  had  accepted  the  money 
brought  into  court.     And  of  the  faid  opinion  was  Idolt  chief  juftice 

ftrongly 
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flron2;ly,  as  he  had  been  before  in  the  cafe  of  Home  v.  Leivin. 
[See  the  f^iid  cafe  before,  639.]  But  becaufe  the  poflea  was  not  in 
■court,  it  was  only  ftaid  until,  ^c.  And  afterwards  it  was  ftaid 
abfolutely ;  Mr.  King  council  for  the  plaintiff  declaring,  that  he 
£0uld  not  maintain  it. 


T 


Shirley  verf.  Wright. 

HE  plaintiff"  brought  an  adion  of  debt  againfl:  the  defendant  s.c.  1  Salk. 
for  the  efcape  oij.  S.  being  in  his  cuftody  as  flieriff  of  the  273 


2  Salk.  700. 


county  of  Cbe/ier,   by  virtue  of  a  capias  ad  fatisfaciendiim  iffuing  l^^^^\J^ 
out  of  the  court  of  upon  a  judgment  recovered  there  3  Danv.  Abr. 

by  the  plaintiff  againft  the  faid  J.  S.     And  upon  not  guilty  pleaded,  •  ^i .  p  6. 
a  verdidt  was  given  for  the  plaintiff  at  Guildhall  in  London  the  lad  ^      j^  ^^ 
term.     Upon  which  the  laft  day  of  the  laft  term  Mr.  Ward  moved  /atisfadexdum 
in  arreft  of  judgment,  that  it  appeared  upon  the  declaration,  that  returnable 
the  capias  ad  fatisfaciendum  bore  tefte  in  Michaelmas  term,  and  was  v''e"inl"tem'^ 
returnable  termino  Pafchae  next  following  :  (o  that  all  Hilary  term  is  not  void, 
intervened,  and  was  left  out  j  and  that  for  this  reafon  the  faid  ca-  ^^°'A^'^:  *^^" 
pias  ad  fatisfaciendum  was  altogether  void  ;  and  then  of  confequence 
it  was  no  efcape  in  the  defendant,  though  he  permitted  J.  S.  to  go 
at  large.     And  to  prove,  that  if  there  is  an  intervening  term  be- 
tween the  tejle  and  return  of  a  capias,  the  writ  is  void,   he  cited 
Fitz.  continuance   3.  becaufe  the  defendant  ought  not  to  ftay  fo  See  before, 
long  in  prifon.     Hil.  21  Hen.  7.  16.  pi.  27.    Dier  175.  Cro.  Eliz.  ^^^^^^ 
466.  NeSior  and  Sharpe  v.  Gennet  in  point;  where  it  is  held,  that  ^^^  johni'oB 
a  man  taken  upon  a  capias  utlagatam  returnable  five  years  after  the  v.  Nonoo. 
tefie  was  not  lawfully  a  prifoner ;  and  that  it  was  no  efcape  in   the 
keeper  of  Newgate,  though  he  permitted  him  to  go  at  large.     Upon 
which  the  court  made  a  rule,  that  the  judgment  fliould  be  ftayed, 
until,  ^c.     And  now  this  term  Mr.  Common  ferjeant  Dee,  Mr. 
Broderick  and  Mr.  Chefhyre,  moved  for  judgment  for  the  plaintiff. 
And  they  H^id,  that  all  the  books  cited  of  the  other  fide,  which 
affirm,  that  a  capias,  that  has  a  term  intervening  between  the  tefle 
and  return,  is  void,  except  Cro.  Eliz.  466.  muff  be  underftood  of 
a  capias  in  77ief7ie  procefs,    and  not  of  a  capias  ad  Jatisfaciendum, 
which  is  apparent  by  the  reafon  given  by  the  faid  books,  'uiz.  that 
the  defendant  ought  not  to  be  detained  fo  long  in  prifon,  without 
having  an  opportunity  to  make  his  defenfe.     But  the  faid  reafon  does 
not  hold  in  cafes  of  writs  of  execution ;    for  there  the  defendant 
ought  to  be  kept  in  cuftody,  until  he  pay  the  whole  money  reco- 
vered againft  him,  and  then  upon  payment  thereof  he  fhall  be  dif- 
charged,  and  not  before.     Then  if  the  laid  reafon  fails  in  cafes  of 
capias  ad  fatisfaciendum,  the  law  will  fail  alfo.     Wherefore  they 
concluded,  that  a  capias  ad  fatisfaciendum  with  fuch  a  return  was 
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not  void,  but  was  only  voidable  at  moft.     And  then  if  it  were  only 
erroneous   and  voidable,  the  flieriff  fliall  not  take  advantage  of  it,; 
but  it  will  be  an  efcape  in  him,  if  he  permits  a  man  taken  in  exe- 
cution upon  fuch  a  vt-rit  to  go  at  large.     And  to  prove  that,  Cro. 
Eliz.  1 88.  BuJJje's   cafe,     2  BuIJIr.    256.  Keifar  v.  Tyrrell^     were 
cited    where  it  was  held,  that  if  the  defendant  is  arrefted  upon  a 
capias  ad  fatisfacicnduw,  iffuing  upon  a  judgment  without  a  fcire 
facias,  after  the   year,  and  the  flieriff  permits  him  to  efcape,  an 
action  lies  againft  the  fheriff,  notwithftanding  that  the  capias  ad 
fatisfaciendum  iffued  erroneoufly.     So  in  Moor  274.  Cro.  Eliz.  164.- 
'  Og/iel  V.  Pajlon,  it  was  held,  that  if  it  fliould  be  admitted,  that 
a  capias  ad  fatisfaciendiim  would   not  lie  upon  a  judgment  upoa 
a  fare  facias  upon  a  recognifance  acknowledged  in  Chancery ;  yet 
if  the  court  awarded  a  capias  ad  fatisfactendum,   and  the  fherifF  ar- 
refted the  defendant  upon  it,  and  permitted  him  to  go  at  laige,  an 
adtion  would  lie  againft  him   for  the  efcape.     And  feveral  other 
cafes  were  cited,  to  prove,  that  the  flieriff  fhall  not  take  advantage 
of  error  in  procefs.  2  Saund.  100.  Cro.  Eliz.  271.  Richbell  v.  God- 
dard,    Poph.  205.  a  ftrong  cafe,  where  a  capias  was  returnable  at 
the  day  of  All  Souls,  which  is  not  a  dies  juridicus,  and  the  fherifF 
was  forced  to  have  the  body  in  court.     21  Edw.  4.  23.     Dier  67. 
.and  21  Edw.  3.  31.  Fitzb.jour,  9.  were  cited,  that  the  juftices  at 
their  difcretion  may  give  day.     From  whence  it  was  concluded,  that 
this  writ  was  not  void,   and  confequently  that  the  defendant  was 
■CTuilty  of  an  efcape  j  and  therefore  that  the  plaintiff  ought  to  have 
his  judgment. 

Mr.  Mountague  and  Mr.  Ward  for  tlie  defendant  argued  to  the 
fiune  purpofe  as  was  done  laft  term.     And  they  relied  principally 
upon  the  cafe  in  Cj'O.  Eliz.  466.  as  a  cafe  in  point,  there  being  no 
difference  as  to  this  purpoie  between  a  capias  ad  fatisfaciendtitn  and 
a  capias  iitlagatinn.     And  Holt  chief  juftice  held,  that  the  cafe  of 
Neiior  and  Sbarpe  v.  Gemiet  was  a  cafe  in   point ;    but  he  faid,  he 
was  not  flitisfied  with  the  realbn  of  the  faid  cafe  ;  for  there  is  an 
apparent  difference  between  writs  of  tnefne  procefs,    and  writs  of 
execution  ;  for  in  cafe  of  writs  of  a  meftie  procefs  if  a  term  be  omit- 
ted between  the  tejle  and  return,  the  caufe  is  altogether  out  of  court. 
But  that  is  to  be  underftood  in  perfonal  adlions ;  for  in  real  adtions 
the  law  is  otherwife,  for  in  them  there  muft  be  nine  returns  be- 
,tv/een  the  tefle  and  return.     But  in  cafe  of  a  writ  of  execution  the 
cuufe  is  come  to  its  end.     In  cafes  of  tnefne  procefs  it  would  be 
hard  to  fuffer  fo  long  a  return,  becaufe  the  body  muft  lie  in  prifon, 
without  having  an  opportunity  to  make  a  defenfe,  when   perhaps 
he  is  able  to  make  a  good  defenfe.     But  the  defendant  ought  to  lie 
in  execution,  and  the  fherifF  ought  to  have  his  body  always  ready, 
,to  bring  to  the  court,    when  he  fhall  be  commanded  by   habeas 
4  corpus. 
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corpus,  &c.  And  therefore  all  the  judges,  v/'z.  //<?//  cliiefjufticc, 
Powys  and  Gould  jufticcs  held,  that  this  writ  could  never  be  void. 
And  therefore  they  gave  judgment  for  the  plaintiff,  ?;?//,  &c. 

"Regina  verf.   Rogers. 

UPON  a  certiorari  directed  to  the  mayor  and  aldermen  of S.  C.  2  Salfc. 
London,  to  remove,  (s?c.  they  return,  that  there  is  a  cuftom  J,^'"'  '^^^• 
in  Lotidon,  that  if  any  citizen  of  London  makes  an  affault  upon,  or  7  Mod. 
fpeaks  words  defamatory  of,  an  alderman  of  London  being  in  the  Cuftom  of 
execution  of  his  office,   that  the  common  ferjeant  of  the  city  of  t^°"common 
London  fhould  exhibit  an  information  againft  fuch  perfon  in  his  ferjeant  to  ex- 
iiame  in  the  court  of  the  mayor  and  aldermen,  and  that  proceedings  "^'"^'5  ^" '"'°': 
might  be  againft  him  there,  in  order  to  impofe  a  fine  upon  him  j  rma°n  afiuh- 
that  at  a  wardmote  held  before  Sir  Robert  Jefferyes  one  of  the  al-  ing  an  alder- 
dermen  of  the  city,  the  defendant  Rogers  made  an  alTault  upon  Sir  ^p"cow't  of" 
Robert  Jefferyes,  and  fpoke  of  him  thefe  defamatory  words   (the  the  mayor 
wardmote  being  held  in  a  church)   "  If  lam  churchwarden  next  ^"'^  ^''^^^'""'• 
year,  you  fhall  afk  my  leave  to  keep  your  wardmote  here:"  upon  ^^  '     °  ' 
which  Sir  Robert  Jefferyes  called  him  rogue  and  rafcal  j  to  which  5  Mod.  75, 
Rogers  replied,  "  I  have  as  much  to  do  here  as  you;  vou  think 9+;+^°- 

.,.,-  ^  T>    ■  J        a  i_-    1  J        >    J  6  Mod.  124. 

"  lure  you  are  among  your  Brtdewell  birds,  you  are  not  among 
"  your  Bridewell  birds,  you  are  miftaken :"  and  upon  this  the 
common  ferjeant  exhibited  an  information  againft  him,  &c. 
[Note,  Sir  Robert  Jefferyes  was  governor  of  Bridewell.^ 

Several  motions  were  made  in  this  cafe  by  Mr.  Recorder  Lovell, 
and  by  Mr.  Dee  Common   ferjeant,  for  a  procedendo.     And  they 
were  oppofed  by  Mr.  Broderick  and   Mr.  Tates,  on  behalf  of  the 
defendant.     And   it  was  agreed  by  the  court,  and  council  of  both 
^iides,  that  a  cuftom  to  disfranchife  for  fuch  words  would  be  void.  Cuftom  to  dff- 
2  Lev.  200,     But  Mr.  Dee  faid,  that  notwithftanding  the  report  {[""^^l^^f^^ 
•of  the  cafe  in  Levinz,  he  had  feen  a  rule  for  a  procedendo  in   the  defamatory 
faid  cafe,     2,   It  was  refolved,  that  a  cuftom  to  proceed  in  fuch  ^^"''^^ '^P°'^^'^ 
manner  for  an  aflault  of  an  alderman  exercifing  his  office  was  good,  aider""  ° 
fince  it  tended  to  preferve  the  good  government  of  the  city :  that  void 
the  proper  proceeding  for  ofFenfes  by  the  common  law  was  by  in- 
didment,    and   yet   they   proceeded  in  this  court   by  information 
againft  offenders ;  and  for  the  fame  reafon  a  cuftom  to  proceed  in 
fuch  manner  in  London  will  be  good.     Then  the  cuftom  being  re- 
turned, fince  it  is  not  unreafonable,  it  ought  to  be  allowed.     And 
therefore  upon  this  point  of  the  affault  only,  without  having  any 
regard  to  the  words,  the  court  declared,  that  they  would  grant  a 
^procedendo.     For  as  to  the  words,  Holt  chief  juftice  faid,  that  fince 
■no  information  or  indidment  will  lie  for  thefe  words  at  common 
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T.Jones  229.  i^^v,   2  Roll.  Abr.  78.     2  Injl.  181.  it  was  a  great  queftion,  whe- 
Cro.  Ehz.  7S,  ^j^^^  j.j^jg  cuftom,  to  proceed  in  another  manner  than  the  common 
1  Ventr.  327.  lavv  would  allow  for  words,   would  be  good.     For  the  common 
I  Ventr.  16.    j^^   |^^g  provided  a  proper  method  for  puniHiment  of  fcandalous 
Binding  to  the  words,  "Oiz.  binding  to  the  good  behaviour  j  fuch  words  being  a 
good  beha-^^  breach  of  the  peace,     3.   It  was  refolved,   that  fuch  information 
daious  words,  would  well  lie  in  the  court  of  aldermen.     Though  it  was  objeded, 
that  this  would  be  to  make  the  party  injured  judge  in  his  own 
caufe,  the  offenfe  being  aflault  upon  one  of  the  aldermen.     But 
Holt  chief  juftice  faid,   there  was  a  difference  between  this  cafe, 
where  the  offenfe  is  an  affault  upon  an  aldermen,  and  if  it  had 
been  an  affault  upon  the  mayor ;  for  the  mayor  is  the  head  of  the 
corporation,  and  an  integral  part  of  it,  without  whom  the  court 
cannot  be  held ;  but  otherwife  it  is  in  the  cafe  of  an  alderman,  for 
the  court  may  be  held  without  him  j  and  when  his  caufe  comes 
on  to  trial  he  ought  to  leave  the  bench.     And  this  is  like  the  cafe 
Dean  and      of  a  dean  and  chapter,  or  mayor  and  commonalty.     The  dean  and 
chapter  can-      j^^  ^     cannot  make  a  grant  to  the  dean,  nor  can  the  mayor  and 

not  grant  to  f  O  '  J 

the  dean.        commonalty  make  a  grant  to  the  mayor ;    but  they  may  make 

grants  to  one  of  the  chapter,  or  of  the  commonalty,  refpedlively. 

So  if  the  chief  juftice  of  the  King's  Bench  bring  an  adtion  in  this 

court,  the  placita  muft  be  before  the  other  three  judges,  omitting 

Debt  by  the    jf^g  chief  juftice.     And  he  cited  a  cafe  lately  adjudged  here  be- 

^^,' for  a  fine",  tween  the  mayor  and  commonalty  of  the  city  of  Londoji  and  JVood ; 

Mayor  of       Avhere  it  was  held,  that  an  aftion  of  debt  being  brought  by  the 

London  -v.     mayor,  &c.  for  a  fine  for  not  ferving  the  office  of  fheriff  oi  London ^ 

°°  ■  being  duly  eleded,  was  ill  j  but  it  had  been  otherwife,  if  it  had 

been  brought  in  the  name  of  the  chamberlain.     And  a  procedendo 

was  granted  for  the  reafons  aforefaid. 

Machell  verf.   Clarke. 

Intr.   Pafch.  12  /F"///.  3.    B.  R.     Rot.  34.2. 

619!  "  ^*^'  17  J^'^r"ent,     Upon  fpecial  verdid  the  cafe  was  thus.     Tenant  in 

Farref.  i8.      C >  tail  Covenanted  in  confideratiori  of  natural  love  and  affedion, 

3  ^«"^-  Abr.  to  ftand  feifed  of  the  lands  in  queftion,  to  the  ufe  of  himfelf  for 

S^C.  Comyns  ''^'^'  remainder  to  John  Mnchell  his  eldeft  fon  in  tail,  remainder  to 

,g8.  Matthew  Machell  his  fecond  fon  in  tail ;  and  after  that  he  fuffered 

SSd^by  ^  '^°"^"^o"  recovery  with  fingle  voucher,  in  which  he  was  tenant 

tenant  in  tail.  ^^  the  praecipe.,  which  recovery  was  fuffered  to  other  ufes.     And 

the  queftion  upon  this  fpecial  verdid  made  in  the  Common  Pleas 

was ;  whether  the  tenant  in  tail  had  made  any  alteration  of  the 

eftate-tail  by  this  covenant  to  ftand  feifed,  &c.  for  if  he  had  made 

any  alteration  of  the  cftate-tail,   then  he  was  become  tenant  for 

^  life 
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life  with  remiunder  over,  ut  O'pf'a,  and  of  coiifequcnce  the  recovery 
luffcred  by  him  was  a   forfeiture  of   the  eflate  for  life,    and  the 
new  ufes  limited  upon  the  recovery  could  not  arife ;  but  e  contra 
if  the  covenant  to  lland  feifed  made  no  alteration  of  the  eflate-taiK 
then  the  recovery  was  well  fuffered,  and  the  eftate-tail  barred,  and 
tiic  new  ufes  would  arife.     And  it  was  adjudged   in  C.  B.  that  the 
covenant,  Cic.  did  not  alter  the  eftate-tail,  and  that  the  common 
recovery  was  well  fuffered,  and  the  new  ufes  arofc.     And  it  was 
argued  at  the  bar  feveral  times,  by  Mr.  Peere  WUiiann  and  Mr. 
King  for  the  plaintiff  in  error,  and  by  Mr.  Confer  and  Mr.  Bro- 
derick  for  the  defendant  in  error.     And  now  this  term  Holt  chief 
juftice  delivered  the  opinion  of  the  court,  viz..  of  himfelf,  Poivys 
and  Gculd  jurtices,    the   vacancy  made  by  the  removal  of  Turton 
juftice  not  being  then  fupplied,  that  the  judgment  of  the  Common 
Pleas  ought  to  be  affirmed.     And  he  faid,  that  though  there  are 
many  authorities  in  the  point,  yet  the  reafon  given  in  the  reports 
of  them  is  not  clear,    and  therefore  he  would    give   at  large  the 
reafon  of  his  prefent  opinion.     It  has  been  made  a  queftion,  if  te-  if  tenant  in 
nant  in  tail  bargains  and  fells,  or  leafes  and  releafes,  or  covenants  tail  bargains 
to  ftand  feifed  of  the  lands  intailed,    to  another  in  fee,   whether  ^^^^f^^f^' 
the  eftate  conveyed  by  the  faid   conveyances  determines    by  the  or  covenant's 
death  of  the  tenant  in  tail,  or  whether  it  continues  until  the  adual  'o  fend  feifai 
entry  oftheiffue  in  tail.     And  he  held,  that  fuch  eftate  continues '^'^^"  }J. 
until  the  aftual  entry  of  the  iffue  in  tail,  for  thefe  reafons.     i.  Be-  the  eiiate  does 
caufe  tenant  in  tail  himfelf  has  an  eftate  of  inheritance  in  ^"n  i  b°\hrd™tr 
and  before  the  ftatute  de  donis  PVeftm.  2.  cap.  i.  it  was  held,  that  Jten^ant^;"^ 
fuch  eftate  was  a  fee-fimple  conditional  j  then  the  ftatute  made  no  tail  until  the 
alteration  as  to  the  tenant  in  tail  himfelf,  but  only  makes  provi- ^jj^'^^ ''^ '''^ 
fion,  that  the  iffue  in  tail  fliall  not  be  difmherited  by  the  aliena- 
tion of  his  anceftor.     And  by  Co.  Lit.  18.  a.  it  appears  that  a  bafe 
fee  may  be  created  out  of  an  eftate-tail,  where  it  is  faid,  that  if  a  piowd.  557, 
gift  in  tail  be  made  to  a  villein,  and  the  lord  enters,   he  hath  a  Cro.  Car. 
bafe  fee.     Then  if  a  bafe  fee  may  be  created  out  of  an  eftate-tail,  '^^^^ 
there  is  great   reafon,    that  the  bargainee,  ^c.    of  tenant  in   tail 
fhould  have  it.     2.  The  tenant  in  tail  has  the  whole  eftate  in  him, 
and  therefore  there  is  no  reafon  why  he  cannot  diveft  himfelf  of  it 
by  grant,  bargain  and  fale,  Gfc.  fince  the  power  of  difpofition  is 
incident  to  the  property  of  every  one.     3.  It  is  no  prejudice  to  the 
iffue  in  tail,  and  therefore  no  breach  of  the  ftatute  de  donis.     In- 
deed there  are  ftrong  words  in  the  adl  for  reftraining  alienations  to 
the  prejudice  of  the  iffue  in  tail,  where  it  fays,  quod  Jinis  ipfo  jure 
Jit  nullus,  &c.  yet  the  conftrudion  of  the  faid  words  hath  always 
been,  that  the  entry  of  the  iffue  is  tolled  by  fuch  fine,  and  he  is 
driven  to  his  formed  on  :  therefore,  if  an  aO:,  which  drives  the  iffue 
in  tail  to  his  formedon,  will  not  be  a  breach  of  the  ftatute  j  much  lefs 
will  it  be  a  breach  of  the  ftatute,  to  drive  the  iffue  in  tail,  to  enter,  to 
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avoid  a  bargain  and  fale  by  his  anceftor.  As  to  authorities,  lo  Co. 
■9  J.  Seymour  s  cxiQ  is  in  point,  where  it  is  held,  that  the  bargainee 
of  tenant  in  tail  has  a  defcendible  eltate,  of  which  his  wife  fliall 
be  endowed ;  and  that  a  fine  afterwards  levied  by  tenant  in  tail 
barred  the  iflae  in  tail,  but  did  not  enlarge  the  eftate  of  the 
bargainee,  the  eftate-tail  being  before  converted  into  a  bafe  fee  by 
the  bargain  and  fale.  And  if  the  fins  there  had  enlarged  the  eftate, 
it  would  have  created  a  difcontinuance,  and  then  the  collateral 
■warranty  had  been  a  bar  to  him  in  remainder.  In  3  Co.  84.  in 
the  cafe  of  fines,  the  cafe  of  Littkt.  feSl.  613.  is  put  and  confi- 
dercd;  and  there  it  is  held,  that  the  words  ought  not  to  be  literally 
undcrftood,  but  in  another  fenfe.  The  words  of  Littleton  are, 
tliat  if  tenant  in  tail  grants  totum  /latum  fiium  to  J.  S.  and  his 
heirs,  and  makes  livery  of  feifin  to  J.  S.  yet  the  eftate  of  J.  aS.  is 
determined  by  the  death  of  the  tenant  in  tail.  But  this  ought  to 
be  underftood,  that  it  is  no  difcontinuance,  but  will  drive  the  iftue 
in  tail  to  enter  to  avoid  it.  Tenant  in  tail  of  a  rent  or  common 
grants  it  in  fee ;  the  grant  does  not  determine  by  his  death,  but  at 
the  elecflion  of  the  iftlie  in  tail.  And  therefore  according  to  the 
-cafe  put  in  the  cafe  of  fines,  if  a  warranty  be  annexed  to  the 
grant,  and  the  iftue  in  tail  brings  a  formedon,  the  warranty  will 
bar  him.  IFiNch  5.  Tenant  in  tail  bargains  and  fells  his  land  to 
y.  S.  in  fee,  J.  S.  fells  to  the  iftue  in  tail  being  of  full  age,  then 
tenant  in  tail  dies  j  and  the  queftion  was,  whether  the  ift"ue  in  tail 
was  remitted ;  and  Hobart  held,  that  he  was,  Hutton  and  War- 
hirton  held  the  contrary.  But  that  queftion  fuppofes,  that  the 
eftate  of  J.  S.  continued  after  the  death  of  the  tenant  in  tail. 
Bridgm.  92.  accord.  If  tenant  in  tail  makes  a  leafe  for  years  not 
warranted  by  32  Hen.  8.  cap.  28.  the  iftlie  in  tail  muft  enter  t» 
avoid  it ;  and  if  he  accepts  rent  become  due  afterwards,  that  will 
make  the  leafe  good  as  to  him  ;  which  could  not  be,  if  the  leafe 
was  actually  determined  by  the  death  of  tenant  in  tail.  In  cafes  of 
exchange  the  eftates  exchanged  muft  be  equal  in  quality,  and  yet 
tenant  in  tail  may  exchange  his  lands  with  tenant  in  fee  of  other 
lands ;  and  it  will  be  a  good  exchange,  till  it  be  avoided  by  the 
iftue  in  tail.  Co.  Lit.  51.  a.  And  in  the  faid  cafe  the  tenant  in 
tail  pafles  a  fee  by  the  word  exchange  without  livery  of  feifin,  and 
it  does  not  amount  to  a  difcontinuance.  Co.  Lit.  332.  a.  but  it 
pafles  only  a  bafe  fee  :  and  if  the  heir  in  tail  will  avoid  it,  he 
muft  waive  the  lands  given  in  exchange  ;  for  if  he  occupies  them, 
he  will  be  bound  for  his  life.  For  if  he  had  not  a  fee,  the 
exchange  had  not  been  good,  becaufe  the  eftates  had  not  been 
equal.  2.  Though  tenant  in  tail  by  bargain  and  fale,  leafe  and  re-' 
leafe,  or  covenant  to  ftand  feifed,  may  create  a  bafe  fee ;  yet  in 
this  cafe  the  tenant  in  tail  did  not  create  a  bafe  fee  by  liii  covenant 

to 
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to  {land  felled ;  becaufe  an  eflute  made  by  tenant  in  tail,  which  An  ertatc 
wiJl  not  take  efFedl  till  after  his  death,  is  void.     If  tenant  in  tail  ^""'f„^5 '^" 
makes  a  leafe  for  years  to  commence  after  his  death,  it  is  void  which  cannot 
in  its  creation.     Dicr  279.  //.  7.      Cro.  Ja.  acc.    Lady  Griffin^''^^  f^^}  ^''!^ 

r    r>        J  I  y      I        I  ^  \jj  J  ^      after  his  Ueatb, 

xerj.  btantope.  i,  void. 

Objeiftion.    He  has  here  made  himfelf  tenant  for  life. 

Anfwer.    That  will  not  alter  his  eftate,    unlefs  for  the  fake  of 
the  remainders.     As  if  tenant  in  fee  covenants  to  ftand  feifed  to 
the  ufe  of  himfelf  for  life,  it  is  void ;    but  a  covenant  to  ftand 
icifed  to  the  ufe  of  himfelf  for  life,  remainder  to  J.  S.  or  to  the 
ufe  of  himfelf  in  tail,  will  be  good  for  the  fake  of  the  intail,  or 
of  the  remainder.     But  here  the  remainder  is  ipfo  faBo  void,  and 
therefore  will  not  make  the  eftate  for  life  good,  which  otherwife 
would  be  void  alfo.     The  reafon  why  an  eftate  made  by  tenant  in 
tail  to  commence  after  his  death  is  void,  is  becaufe  then  the  iflue 
has  a  right  paramount  ferfornicjn  doni.     There  is  exprefs  autho- 
rity in  this  cafe.     2  Co.  52.     Cro.  Eliz.  279.     Tehcrt.  51.     Moor 
8S3.     I  Leon.   no.     i  AnderJ.  291.     3  Leon.  291.     Cro.  Eliz. 
895.  Bedingfield's  cafe.     Which  laft  book  feems  to  give  the  true 
reafon,  viz.   becaufe  the  eftate  there  was  to  commence  after  the 
death  of  the  tenant  in  tail.     But  an  eftate  granted  by  tenant  in 
tail,  which  muft,  or  which  by  poffibility  may,  commence  in  the 
life  of  the  tenant  in  tail,  is  good.     He  faid  farther,  that  the  cafe 
of  fines,  3  Co.  84.  fupported  him  in  maintenance  of  this  opinion 
againft  Littleton.     And  Hob.   339.    fays,   that  Littleton  was  con- 
founded in  himfelf,    when  he  held,   that  a  grant  of  totus  Jlatus 
fuus  by  tenant  in  tail  put  the  tail  in  abeyance.     All  the  books 
agree,  that  the  inheritance  is  out  of  the  tenant  in  tail;     And  in 
the  fame  place  Hobart  fays,  that  the  law  abhors  abeyance ;  there- 
fore the  inheritance  muft  be  rather  in  the  releafee,  than  in  abey- 
ance. 

Objedlion.  i  Saund.  260.  'Took  v.  Glafcock.  It  is  held,  that  if 
tenant  in  tail  bargains  and  fells  his  land  in  fee,  the  bargainee  has 
an  eftate  but  for  the  life  of  tenant  in  tail ;  for  a  devife  by  him  is 
adjudged  void,  becaufe  tenant  pur  auter  i;/V  cannot  devife  by  the 
ftatute  of  Henry  8.  of  wills. 

Anfwer.  The  cafe  of  Took  v.  Glafcock  is  not  law ;  for  there 
the  tenant  in  tail  after  the  bargain  and  fale,  and  after  the  death  of 
the  bargainee,  levied  a  fine  to  a  ftranger  ;  and  it  is  held  there,  that 
the  fine  enured  to  the  benefit  of  the  heir  of  the  bargainee :  but 
that  is  impoflible ;  for  if  tenant  in  tail  bargains  and  fells  to  J.  S. 
4  in 
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in  feq,   and  thereby  an  eftate  pur  vie  only  paffes,  I'lz.   for  the 
lire  of  the  tenant  in  tail,    and  that  defcends  to  the  heir  of  the 
bargainee  but  as  fpecl-il  occupant;    the  fine  levied   to  a  flranger 
cannot  change  this  eftate  pur  auter  vie  into  an  eftate  of  inhcri- 
A  fine  levied   j^nce ;  for  there  is  no  inllance  in  the  law,  that  a  fine   levied  to  a 
to  a  Granger    ^^.^^g^j.  ^.^^   Jncrcafe ;    biic  it  may  extinguifh  a  right:    therefore 
guffhT'rrght,  the  cafe  of  Took  v.  Glqfcock  is  contradiftory  in  itfelf,  and  hath  no 
b .:  cannot  in-  j-gafon  to  fupport  the  rcfolution  given.     Upon  the  whole  matter 
eiute  ^"       ^^  h^^"^'    ^-  T^^^  ^^  tenant  in  tail  conveys  the  lands  intailed  by 
bargain  and  fale,  leafe  and  releafe,  or  covenant  to  fland  feifed  to 
the^ufe  of  another,  in  fee,  and  dies ;  a  bafe  fee  paffes  by  the  con- 
veyance, and  the  eftate  continues,  until  it  be  avoided  by  the  iffue 
in   tail   by  entry.      2.   That  if  tenant  in   tail  covenants  to  ftiand 
feifed  to  the  ufe  of  the  covenantee  for  life,  remainder  to  J.  S.  m 
fee ;    or   to  the   ufe  of  J.  S.    for   life,    remainder   to   J.  N.    in 
fee  ;  the  remainder  is  good,  till  avoided  by  the  entry  of  the  iffue 
in  tail ;    although  tenant  in  tail  dies,    before  the  remainder  takes 
effed :  becaufe  the  eftate  for  life  takes  effed  immediately,  and  the 
remainder  might  by  poffibility  have  taken  effed  in  the  life  of  the 
tenant  in  tail.     3.  If  tenant  in  tail  leafes  and  releafes  to  j.  S.  in 
fee,  to  the  ufe  of  himfelf  for  life,  remainder  to  J.  N.  in  fee  after 
his  death ;  this  remainder  is  good,  though  it  is  to  commence  after 
the  death  of  the  tenant  in  tail,  becaufe  it  arifes  out  of  the  eftate 
of  the  releafee,  which  eftate  would  have  been  good  till  avoided  by 
the  entry  of  the   iffue   in  tail.     4.  That  in  this  cafe  the  eftate 
being  raifed  by  covenant  to  ftand  feifed,  without  tranfmutation  of 
the  poffeffion,  or  any  alteration  of  the  eftate  made,  except  the  re- 
mainder which  is  void,  and  therefore  works  no  alteration  of  the 
eftate-tail ;  the  recovery  was  good,  and  docked  the  intail,  and  the 
new  ufes  limited  upon  it  well  arofe ;  and  therefore  that  tlie  judg- 
ment of  the  Common  Pleas  ought  to  be  affirmed. 

Note,  Holt  chief  juftice  fald,  after  delivery  of  the  argument 
aforefaid,  that  he  had  not  communicated  thefe  reafons  to  his 
brothers ;  and  therefore  if  they  did  not  agree  with  them,  he  prayed 
them  to  declare  themfelves  thereupon.  GouU  juftice  faid,  that 
Jhe  agreed  in  all,  Poivys  juftice  tacente. 


\ 


Sniitk 
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Smith  verf.  Angell. 

\YiX.x.Pafch.iiWill.i'     B.  R.     Rot.  325. 

THOMAS  Smith  and  Margaret  his  wife  executrix  of  Matthew  S.  C.  i  Salk. 
Field,  brought  debt  again  ft  the  defendant  'John  Angell^  as  heir  354-^^ 
to  his  father  Jujlinian  Angell,  upon  divers  bonds,  in    which  the  ^  Mod.  44. 
faid  Jujlinian  honnd.  himfelf  and   his  heirs  to  the  faid  Mz/z/j^w  8  Rep.  134. 
Field.     The  defendant  comes  and  defends  the  wrong  and  the  force,  -  ^^^^  i?^^ 
when,  &c.  and  faith,  that  he  cannot  deny,  but  the  bonds  are  the  ,58,  «.-c. " 
deeds  of  his  father,  nor  that  he  detains  the  feveral  fums  of  money,  whcre^a  ge- 
&c.  but  for  plea  he  faith,  that  ]iis  father  Jicjlinian  Angell  in  his  J^"„^t  ^"^ifbe 
life,  W.S.  1679.  was  feifed  in  his  demefne  as  of  fee  de  et  in  tribus  given  againft 
quartis  partibus  toto  in   quatuor  partes  dividendo  fex  acrariim  fcrrae^^^^^''- 
•vocatartim  Ravenfl'y   Spume,  ^c.    in  comitatu  Ebor.  and  being  fo 
feifed    in    his  life-time    by  a   certain  indenture   made   at  London 
ij  July    i(>jg.   demifed   to  H.  Greeiiwood  the  faid  three   fourth 
parts,  &c.  for  five  hundred  years  to  be  computed  from  the  ma- 
king of  the  faid  indenture,  which  he  produceth  in  court;  by  vir- 
tue of  which  demife  H.  Greenwood  entred  into  the  faid  three  fourth 
parts,  &c.  and  was  thereof  poffefled ;   that  afterwards  the  firfl  of 
OSiober  1681,   his  father  died;  after  whofe  death  the  reverfion  of 
the  faid  three  fourth  parts,  Gfc.  defcended  to  the  defendant  as  fon 
and  heir  to  his  father,  per  quod  idem  the   defendant  femper  pojlea 
hucujque  Juit  feijitus  et  adhuc  feifitus  txijlit  de    rcvcrfione  tenemen- 
torum  praediElorum  in  dominico  Juo  ut  de  feodo;  and  he  farther  faith, 
that  he  hath  not  any  other  lands  or  tenements  by  hereditary  defcent 
from  his  father  aforefaid  in  fee  fimple,  nor  had  the  day  of  the  exhi- 
biting of  the  plaintiff's  bill,  nor  at  any  time  fince,  befides  the  re- 
verfion aforefaid ;  and  he  farther  faith,  that  after  the  death  of  his 
faid  father   and  the  defcent  of  the   reverfion   aforefaid,    viz.    the 
twenty-third  of  Novejnher  9  Will.  3 .  in  quadam  feBa  in  Chancery 
pendente   inter  quofdam  Edvardum  'Thompfon  armigerum  et  alios  qne~ 
rentes  qiiandam  EUzahetham  Angell  niiper  iixorem  praediSli  Jujl'.- 
niani  Angell  et  ipjum  the  defendant  it  was  by  the  faid  court  of  Chan- 
cery decreed,  that  the  faid  Elizabeth  haberet  et  gauderet  unam  ter- 
tiam  partem  praediUarum  fex  acrarum  terrae,  ^c.  for  her  life  for  her 
dower,  lirtute  cujus  decrcti  ipfa  praediSla  Elizabetha  Juit  et  adhuc 
exijlit  Jeifita  de  et  in  praediBa  tertia  parte,  &c.  as  of  her  freehold  for 
her  life  ;  et  hoc  paratus  eft  verijicare,  unde petit  judicium Jiipfe as  fon 
and  heir  of  the  faid  Jujlinian  de  debito  praediBo  praeterquam   de 
praediBa  reverfiotte  de  praediBo  termino  annorum  et  praediBo  Jlatu 
praediBae  Elizabethae  pro  termino  vitae  fuae  de  et  in  praediBa  ter- 
tia parte  quando  feparaliter  acciderint  virtute  feparaliwn  fcriptoruw 

L  obliga- 


7^4  Trin.  Term  i  Annae  reginae. 

ohngatorionim  praediaorum  onerari  debcat  &c  The  uh;nr,ffZ 
oyer  of  the  deed  of  demife  ,  which  being  "eadi  ^0";!  X 
there  was  a  provifo  that  if  the  defendant's  father  paflTo'/  ^fr 
ctnmmtoGreancood  for  his  life,  the  faid  demife  ftould  be  vo  d 
and  then  he  rephes  (protcflando  that  Grenr.cod  did  not  enter  noJ 
take  ^he  profits)  that  after  the  death  of  his  father,  ^/^.  the  fecond 
ofO.7.^.: 68,  the  defendant  entred,  L^c.  as  fon  and  heir  to  ht 
father  and  was  ferfed  thereof  in  his  demefne  as  of  fee,  and  bein^ 
fofeifed,  afterwards,  vtz.  the  tenth  of  May  12  miln  received 
fts  of  the  profits,   to  fatisfy   the  plaintifi^^s  debt  over  \nd  above 

he  annuity  oi  Greenwood.     The  defendant  rejoins,  protXn!oZ, 
he  d,d  not  receive  #/.  of  the  profits  to  fatisfy  th^  pi    S  deb, 
for  plea  he  faith     that  he  did  not  enter,  „,odo\t  >L  t.i  ^  ' 
et  de  hoc  pomtfe  fuper  patriae.  ,  Upon  which  the  plaintiffs  de-' 
mur,  and  the  defendants  join  in  demurrer.     This  cafe^ was  argued 
feveral  times  at  the  bar  by  Mr.  Boult,  Mr.  Raymond,  and  Mr  I.- 
ring,  for  the  plaintiffs,  and  by  Mr.  ferjeant  Hall    kC  S  ^^'•^''^ 
Sbower,  and  Mr.  C^.y.,..  fo/the  deli!rt.''ld  •  "r^^^ 
by  all,  that  the  plaintiffs  ought  to  have  judgment ;  L7  theTue 
ftion  was,  whether  they  Should  have  a  general  judgment  aeainftth; 
defendant,  or  only  a  fpecial  judgment  of  the  ^/^onf  fd      ^5 

upon  an  eC  fo  "r"   ,    ^'"o  Ae^fij'^,,^  '""^°"  "P=*"' 

pleadaleafe     ^    &  .,       F'^^^    '"^    leale,    but    OU^ht    tO    copfpfc    ^/T^/,    •  r 

for  years  made  feffion.  Without  takincr  notice  of  fhp  U^r    f     '^^"fels  ^f/j  in  pof- 

the  defendan  .  theVe  he  wo^;id  t  '\'T'^T  ^'"^  ^^^'^"^^^  to 
Moreover  at  common  law  ?c^^  P'"  ^""^  ^^^^  '•^'''  ^"  ^^^^^fi°". 
were  fubjed  t^the  power  of  th?  y^^/^^'^^^  "ot  regarded,  but 

be  bouni  by  a  ^c^^e^^  fu^^d^^.^'  ^^'tf'  ^^^^ 
And  after  the  flatute  of  Glouayk^  if  the  tenl^*  'f^^'y^-  ^,  til 


The  heir 


come 
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come  in  before  judgment,  he  could  not  fidfify,  which  was  remedi- 
ed by  2  1  Hen.  8.   cap.  15.     At  this  day  if  the  reverfioner  expec- 
tant upon  a  leafe  for  years  brings  an  aflife,   the  defendant  cannot 
plead,  that  there  is  a  prior  leafe ;  but  the  lefTee  for  years  ougl-t  to 
come  in  by  virtue  of  the  21  Hen.  8.  cap.  15.  and  falfify  the  recove- 
ry.    And  the  fame  reafon  holds  place  in  this  cafe,  why  the  leafe  for 
years  fhould  not  be  pleaded,  viz.  becaufe  the  bond  of  the  anceftor 
attaches  the  land  defcended  as  ajpts  in  pofTeflion.    43  Edw.  3.  Bro. 
^Jfcts  9.  there  is  a  cafe  ftrong  in  point.     In  2ifcire facias  the  defen- 
dant pleaded  a  confirmation  with  warranty  and  ajfets  defcended  j  the 
plaintiff  replied,  that  his  father  was  indebted  to  the  King,   and  that 
thereupon  the  land  was  committed  to  the  plaintiff,  and  traverfes 
any  other  ajfets,  and  the  replication  was  held  ill,   becaufe  the  free- 
hold and  inheritance  defcending  are  immediate  ajfets,  and  confe- 
quently  the  lineal  warranty  and  ajfets  a  good  bar  j  the  book  admits, 
that  the  plaintiff  might  have  made  ufe  of  the  leafe  for  years  to 
have  diminifhed  the  value  of  the  ajfets,  but  neverthelefs  it  was  held 
there  to  be  immediate  ajfets.     If  this  were  a  good  plea,  the  confe- 
quence  of  it  would  be,  that  an  immediate  judgment  ought  to  be 
given  for  the  plaintiffs,  and  an  extendi  facias  ought  to  iffue  upon 
it,  and  the  fheriff  ought  to  value  the  ajfets,  and  deliver  the  rever- 
fion  quando  accident ;  that  is  the  courfe,  where  an  eftate  for  life 
in  ejfe  is  pleaded  by  the  heir.     Dier  373.  pi.  14.     Hearne's  pleader 
307.  in  cafe  of  a  leafe  for  years,  as  in  this  cafe.     But  in  the  prefent 
cafe  if  the  heir  had  confeffed  affets  in  poffeflion,   it  would  not  be  a 
prejudice  to  any  ;  for  if  the  plaintiff  fued  execution,  the  termor  for 
years  might  defend  himfelf  in  an  ejedtment  brought  upon  the  re- 
turn of  the  extent.     But  he  declared  ftill,  that  he  gave  no  pofitive 
opinion  as  to  this  point,  becaufe  it  was  not  neceffary  to  the  matter 
in  queftion.     2.  But  as  to  the  fecond  point  he  held,  that  the  plead- 
ing of  the  affignment  of  dower  in  Chancery  to  the  wife,  whereby 
the  defendant  had  but  a  reverfion  expectant,   ^c.  was  ill,   and  let 
in  the  plaintiffs  to  have  a  general  judgment,      i.  Becaufe  a  decree 
in  Chancery  cannot  carry  any  ediate  ;  and  dower  cannot  be  affigned 
there,  unlefs  where  the  heir  of  the  King's  tenant  is  in  ward,  and 
in  fuch  cafe  it  is  afllgned  in  court,   which  is  more  ufual,  or  a  writ 
iffues  to  the  efcheator  to  do  it.     Fitzh.  nat.  bre.   263.     If  it  had 
been  faid,  that  the  heir  had  affigned  in  obedience  of  the  decree, 
it  might  have  been  good ;  but  there  the  tenant  in  dower  had  been 
in  by  the  aflignment,  not  by  the  decree.     Then  this  being  pleaded 
ill,  is  a  confeffion  of  prefent  ajfets.     2.  The  plea  is,  that  the  wife 
was  endowed  of  the  third  part  of  the  fix  acres,   whereas  the  ance- 
ftor had  but  three  fourths  of  the  fix  acres,  and  that  in  common. 
Now  the  wife  of  tenant  in  common  ought  to  be  indowed  in  com- 
mon, the  wife  of  one  fole  feifed,   by  metes  and  bounds.     But  the 
pleading  is  of  the  indowment  of  one  fole  feifed,  but  then  the  par- 
cels 
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eels  ought  to  be  fhewn   in  certainty.     Befides,  that  by  pJeadin? 
that  the  wife  was  indowed  of  a  third  part  of  the  fix  acres,  where- 
by (he  was  feifed  for  life,  the  reverfion   to  the  defendant-  he  ad- 
mits himfclf  to  have  the  reverfion  of  a  third  part  of  a  fourth  part 
of  the  fix  acres  more  than  he  has  pleaded ;  and  therefore  he  will  be 
charged  of  his  own  eflate.     Pkwd.  440.    the  cafe  of  Davie  v 
w'jorles  88.  ^^Py^'  ^^^'  ^^  ^^^  ^^'^  '^^^^  "ot  confefs  the  adtion,  and  fhew  the 
Poph.  155.     certainty  of  ^Jefs  that  he  hath   by  defcent,   but   pleads  n'ens  per 
defcent,  or  judgment  is  given  by  default,   nil  dicit,  or  confeffion 
or  upon   any  other  ground  or  matter  whatfoever,  without  confefl 
fing  the  ajfeu  and  the  certainty  of  them ;    execution  fhall   iffue 
againfl:  his  body,  lands,  and  goods,  as  if  it  had  been  given  upon 
^'LIT'h     ^'^  °^"  ^°^^  '  ^^'^'^  refolution  has  always  been  held  law.     Mor 
pi.  gs"'         522.     Cro.  Ehz.  6gi.     2  Leon.  11.  in  point.     And  in  fuch  cafe 
Moor  169.     the.court  cannot  give  afpecial  judgment,  unlefs  the  plaintiff  aflents 

So'°Ei:  .63.  ?  .^f',  ^"'l  '■^'"   '^^y  "?^y-     ^  ^^^^-  ^^'-  71-     if  in  this  cafe  a 
.■Scile287.3  2;.  Special  judgment   fhould   be   given   for   the   afefs  confeffed     that 
would  be,  to  allow  the  plea  to  be  good,  which  is  bad,  -viz.  that 
•the  defendant  has  a  reverfion   expedant  upon  an  eftate  for  life 
■where  it  appears  that  he  hath  not.     Therefore  fince  the  heir  has 
attempted  to  delay  the  plaintiffs  of  the  recovery  of  their  debt  by  a 
falfe  and  ill  plea;  he  has  prejudiced  himfelf,  in  attempting  to  pre- 
judice others.     If  in   this  cafe  the  defendant  had  pleaded    that  he 
iiad  but  a  reverfion  expedant  upon  ^n  eftate  for  life,  and  the  plain- 
tiffs had  replied,  that  the  tenant  for  life  was  dead,  and  upon  iffue 
joined  It  had  been  found  for  the  plaintiffs;  they  would  have  had  a 
general  judgment.     Now  here  it  is  the  fame  thing,  fince  it  appears 
by  h.s  plea,   that  it  is  falfe.     And  therefore  a  general  judgment 
muft  be  entred  againft  him,  which  was  done  accordinaly      5ee 
■  l.Keb.isd.   Cudmore  v.  Lems.  °^' 

Topham  verf.    Tollier. 

%l  l^'  T)^TJ/n  ^""'l  Ti"^  '^r  ^'^^"^^"^  ''  adminiftrator,  &c. 
Releafeofall  &-^  The  defendant  pleaded  a  releafe  by  the  plaintiff-   which  upon 

P^rSllVi^J^ltS^  ^°  ^'  '^^''  --  ^he  plaintiff,  reciting  that  there 
^ill  not  re.  ^^^^  ^^^^"^^i  controverfiss  between  the  defendant  and  him  about  a 
leafeadebt.    legacy,    and   the  right  of  adminiflration  to  the  inteflare     hv  th^ 

Irg/cndo?  claim  and  demand,  in  and  to  the  perfonal  eftate  of  the'  inteftate' 
3  Leon.  Cafe  Upon  which  the  plaintiff  demurred.  And  it  was  urged  by  Mr' 
A°ie.oRep.^-^^,-;^  Mr.  Peerejri//ia.s  for  the  defendant,  th  f  this  bond 
,8,  5,,         was   difcharged   by   this    releafe.      And   they  cited  Tehert    Via 

.l...^^,^:^^  's  ^  difference  between  a  releafe  of  all  demands  to  the  perfon 

2  Lev.  210.  '»  . 

of 
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of  the  obliiTor  or  adminiArator,  which  is  the  cafe  in  Tcherton^  and 
a  releafe  of  all  demands  to  tlie  perfonal  cftate  of  the  obligor  or  ad- 
miniftrator,  as  the  cafe  at  bar  is.  Such  releafe  will  not  difcharge 
the  bond,  as  the  other  may,  becaufe  the  bond  does  not  give  any 
right  or  demand  upon  the  perfonal  eftate,  Cfc.  until  judgment  and 
■execution  fued.  And  upon  2.fia'i  fadas  the  goods  ouglu  to  be  fold, 
thou<^h  upon  extent  they  may  be  delivered  to  the  plaintifi'.  The 
cafe  of  a  releafe  by  the  conufee  of  a  ftatute,  of  all  his  right  to  the 
land,  is  a  Wronger  cafe ;  where  it  is  held,  that  fuch  a  releafe  does 
•not  prevent  an  extent ;  and  yet  the  ftatute  binds  the  land  againfl:  any 
alienation.     See  2  Lev.  214.     Morrh  v.  JVilford. 

MoUoy  verf.  Lock. 

vel 

Johns  ve?'/.  Bromfield. 

Intr.  Hil.  t3  TVill.  3.      Rot.  431. 


ive- 


DEBT  Upon  bond.     The  defendant  pleaded,  that  he  delivered  pjea  of  del..  . 
it  as  an  efcrow  to  J.  S.  to  be  delivered  to  the  plaintiff  upon  ryasan^/ro'w 
conditions  to  be  performed  by  the  plaintiff,  which  were  not  ^^^-'"^^^^^lH^l' 
formed  ;  et  hoc  paratus  eft  verificare.     The  plaintiff  demurred  fpe-  country, 
cially,  and  fhewed  for  caufe,  that  this  plea  ought  to  conclude  to  the 
country.     And  no  perfon  appearing  for  the  defendant,  judgment  was  pcji.  803. 
given  for  the  plaintiff. 

Vanhatton  verf.  Morfe. 

Pafch.  I  Ann.      Rot.  124. 

iNdebitafus  affumpfit  for  money  for  goods  fold  by  the  plaintiff  ^;//«  17, 5  66. 
^  to  the  defendant.     The  defendant  pleaded  payment.     The  plain-  Payment 
tiff  demurred  fpecially,  and  fliewed  for  caufe  of  demurrer,  that  the  P^^ded^i"^^^ 
plea  amounted  to  the  general  iffue.     Sed  non  allocatur.^     For  per  f^^^^;^^^  "o 
curiam,   it  admits  at   one   time   a   good    caufe  of  adtion  in   the  be  doubted 
plaintiff,  and  excufes  it  by  matter  ex  pojl  faBo,  and  therefore  is ':^^'^^^"^'^^ 
an   honeft  and  good  plea.      And  judgment   was  entred  for   the  g^^d  pka  at 

defendant.  this  time,  be- 

caufe any 
thing  may  be  given  in  evidence  that  defiroys  the  plaintiff's  caufe  of  aflion  upon  non  afumpjlt,  and  payment 
before  the  aftion  deftroys  it. 


M  Slipper 
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S.  C.  Lutw. 

12  1. 


Slipper  vei'f.  Mafon.     C.  B. 

THE  plalntifF  obtained  fentence  againft  J.  S.  for  210/.  in  the 
3  i^anv.  nor.  ,  ,  .  Spiritual  Court  for  non-payment  of  tithes,  befides  his  expenfes 
,2,.  p.  7.  of  fuit.  And  for  not  obeying  the  fentence  J.  S.  was  excommu- 
Efcape  lies  a-  nicate,  and  arrefted  upon  an  exco7nmunlcato  capiendo  and  bein?  in 
Lr  iL-ntf  f"^^'^^^  i  '^^  defendant  then  fheriff  of  the  county,  he  pern^tted 
man  go  .t  ^^""  to  efcape.  Upon  which  the  plaintiff  brought  a  fpecial  adion 
large  being     upon  his  cafc  againft  the  defendant  for  this  efcape      And  uoon  nnt 

riir.  '^'^^'y  t"^'^'  ?'  P'^'"^'^ '''''''''^  ^  ^^^^''^  ^°^  fhe  arc/.     Af- 
catocuphnJo.   tcrvvards  it  was  feveral  times  moved  //;  C.  B.  in  arreft  of  jud<^ment 
6  Mod.  7S.    that  this  adlion  would  not  lie  againft  the  defendant      But  It  was 
adjudged  unanimoufly  by  all  the  judges  of  the  Common  Pleas    -viz 
Sir  Thomas  Trevor  chief  juflice,  Nevill,  Powell,  and  Blencowe  ju- 
ftices,  that  the  adlion  well  lay,  Thurfday  the  eighteenth  of  June 
^s  ferjeant  Jenner  told  me.     And  the  court  relied  much  upon  the 
cafe,  where  it  is  held,  that  cafe  lies  againfl  the  flieriff,  for  luffer- 
ing  a  man  to  efcape,   being  arrefled  upon  a  capias  utla^atum  after 
outlawry  upon  mejhe  procels. 

Smith  ve?'f.  Walker  and  Nois. 

t^:Z  R  ^P^^^'^"  f°^;^>'"g  «f  ^^«le  at  a  place  called  A.     The  defen- 
defendant.  if  f^   ^^nts  pleaded,  that  they  took  them  at  a  place  called  B  abfaue 

;^i£';fe  fheretuon  Mr' Ftf;"\f  f  r  ?'  plaintiff  confeffed  it.'  i'nd 
plea  in  .bate,  thereupon  Mr.  Eyre  for  the  defendants  moved  to  have  cofls  :  and 
n,=nttobe  ^^  Cited  Cro.  Ehz.  329.  Ha^p  V.  Chaplin.  Cro.  Jac.  s2o 
Samt^elv.Hoder.  Cro.  Car.  ^gy.  James  v.  Tutney.  Intr.  Trin 
1 1  Car  I  Rot.  -J SI-  That  the  defendants  in  replevin  after  judg- 
ment for  them  upon  demurrer  fhall  have  cofts.  And  after  feveral 
motions  It  was  refolvcd  per  curiam,  that  the  defendants  in  this  cafe 

ZZ'x£':'T        "°'    r  'f '?   ^'"''"^^  '""^  P'''''"^'"^  ^^^^  "ot  barred  from 
:ZJt\:    ^^^"'"S  another  replevin,  and  driven  to  his  writ  of  fecond  deliv^ 
^vh,chdere^d- ranee;  but  notwithflanding  this  confeil^^on  and  the  abatement  of 
,.  .1  have    his  writ  he  may  have  a  new  replevin.     But  otherwife  it  had  been 
if  he  had  been  barred  from  having  another  writ  of  replevin  by  thi 
pnfalenauterheu      hr^A  if  iffue  had  been  joined  upon  thence 

c  fS^'t?  f  ^°-,^^^-/t^  defendants,  VwoSld  h  ve  had 
cofts.     And  cofts  were  denied  by  the  whole  court. 


Cnmell 
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Camell  verf.   Clavering.      Exchequer. 

AN  ejedment  was  brought  in  the  Exchequer  de  miniitis  decimis.  Fjeftir.cnt  lies 
And  upon  not  guilty  pleaded,  verdi(fl  for  the  plaintiff.     And  ^i  mhuuis  de- 
Mr.  Chejlyyre  about  five  or  fix  years  ago  moved  in  arreft  of  judgment,  "'"'"'*^-,^^ 
that  an  ejedlment  would  not  lie  for  fniall  tithes,     i.  Becaufe  eggs  are  ^^"^'^ 
fmall  tithes;  and  it  is  abfurd  to  fay,  that  an  ejedtment  would  lie  of  Mar.  32. 
an  ego'.     2.  Becaufe  the  flieriff  does  not  know  of  what  he  is  to  de- 
liver pofi*efllon,  upon  a  habere  facias  poJJ'eJJiofiem.    Sed  non  allocatur. 
Becaufe  it  has  been  adjudged,  that  an  ejedlment  lies  of  wool,  being 
tithe,  and  by  the  fame  reafon  for  an  egg.    And  therefore  by  all  the 
barons  judgment  was  given  for  the  plaindff.     1 1  Co.  25.     Ex  rela- 
tione m'ri  Chejljyre. 


H 


'Ju7ie  17.     Wednefday. 

OLT'chief  juftice  declared,  that  all  the  judges  of  this  court  had  ^l^f^^^'^^^ 
made  a  rule,  that  no  reference  whatfoever  of  any  caufe  depend-  ^e'ediifgs  of 

ing  in  this  court  fhould  ftay  the  proceedings  of  this  court;  unlefs  it  B.  R. 

was  expreflfed  in  the  rule  of  reference,  to  be  agreed,  that  all  pro-  ^^''^^jf  p,'^^cc' 

CeedingS  in  this  court  fhould  ftay.  and  is  gene- 

rally deter- 
mined on  af- 

Pentrye  verf.  Trippett.  fidavits. 

TO  zfcire  facias  upon  a  recognizance  of  bail  the  defendant  de-  Ufdre  facias 
murred  fpeciallv,  and  (hewed  caufe:  becaufe  neither  the  term  "PO"arecog^ 

,  1  1        •     »  •  ■    fL     \  ■      •      \    n"^"ce  they 

nor  the  year,  when  the  judgment  was  given  againlt  the  principal,  do  not  ftiew 
was  (hewn  in  the  declaration.     But  judgment  was  given  for  the  the  term  nor 
plaintiff,  becaufe  it  is  the  courfe  of  the  King's  Bench  not  to  fliew  [he  Ju"^ent 
them.     Contra  of  the  Common  Pleas.  agamd  the 

principal. 
This  feems  bad  praftice  in  B.  R.  and  quaere,  whether  B.  R.  does  not  now  agree  with  the  C.  B. 

Dowler  verf.  Kcite. 

TH  E  defendant  was  taken  into  cuftody  by  the  officers  of  the  S-  C.  i  Salk. 
court  of  admiralty  by  way   of  execution,  beins:  condemned  \^^'    „  ,, 

1       /-  1  ,      /   ■  ,•  1-     1-1  1  A  man  (Tiall 

by  lentence  there.     And   intending  to  procure  his  liberty,  he  per-  not  be  turned 
fwades  the  plaintiff  to  fue  a  habeas  corpus  ad  refpondeiidum  out  ofovertothe 
this  court,   to  the  intent  that  he  fhould  be  turned  over  to  the  Mar-  ^"  ,j  ^^^^^ 
Jhalfea,  he  being  in  fadt  indebted  to  the  plaintiff.     And  he  being  upon  a  ifli.»«x 
brought  into  court,  Mr.  Salkeld  for  the  plaintiff  moved,  that  the  ""•/ J  ^"^ '■^■ 
defendant  might  be  committed  to  the  Marpalfea.     And  he  urged,  u'ni'efs"a"^ea 

I  I.    That  be  depending 

againlt  hitn. 
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I.  That  if  it  were  denied,  there  would  be  a  failure  of  juftice,  be- 
caufe  the  (heriff  could  not  arreft  and  take  the  defendant  out  of  the 
admiralty  prifon  ;  that  this  court  would  not  permit  a  failure  of  ju- 
ftice. And  he  cited  2  /?z/?.  23.4  Inft.  ji.  W.  Jones  2^0.  2.  That 
a  perfon  may  be  charged  in  cuftody  of  the  marshal  with  the  fentence 
of  another  court,  which  this  court  cannot  execute;  as  a  man  com- 
mitted by  Chancery  upon  a  decree  there  may  be  turned  over  to  the 
marflial  of  the  King's  Bench  upon  a  bai^eas  corpus.  2  Roll.  Abr.  69. 
4  Injl.  290.  Hardr.  476.  Sed  7ion  allocatur.  For  though  upon  a 
habeas  corpus  ad  fubjiciendum  this  court  upon  a  charge  of  treafon  or 
felony  would  have  turned  the  defendant  over  to  the  marflial ;  or 
if  a  bill  had  been  filed  againft  him,  fo  that  he  had  been  in  cuftody 
of  the  marflial  before  ;  but  yet  in  this  cafe  the  court  cannot  do  it, 
becaufe  there  is  no  plea  in  this  court  at  this  time  depending  againft 
him ;  and  it  cannot  be,  becaufe  he  is  not  in  cujlodia  marrefcalli. 
And  he  was  remanded  by  the  whole  court. 


Dr.  Watfon's 
cafe. 


This  fame  term  Dr.  Thomas  Watfon,  formerly  bifliop  of  St. 
David's,  being  arrefted  upon  an  excommunicato  capiendo  after  an 
excommunication  in  the  fpiritual  court  for  non-payment  of  cofts  of 
the  fuit  in  which  he  was  condemned,  was  brought  into  the  King's 
Bench  upon  a  habeas  corpus  ad  refpondendw7i  J.  S,  de  placito  de- 
biti,  &c.  and  upon  motion  by  the  council  of  J.  S.  that  he  might 
be  committed  to  the  Marfia/fea,  he  was  remanded,  becaufe  no  fuit 
was  depending  here  againft  him,  the  bill  of  Middle/ex  not  being  re- 
turnable till  next  term. 


Regiiia  verf.   Langley. 


AN  indiftment  found  againft  the  defendant,  for  having  enter- 
tained two   idle  and  vagrant  perfons  in   his  houfe.  knowing 


Indiftment 

foTemertaTn-  ^  ^  tained  two  idle  and  vagrant  perfons  in  his  houfe,  knowing 
ing  vagrants,  them  to  be  fuch,  was  removed  into  this  court  by  certiorari.  And 
See  Burn's  upon  demurrer  to  it  by  the  defendant,  judgment  was  given  for  the 
defendant,  and  his  recognizance  difcharged.  i.  Becaufe  it  was  not 
faid,  that  they  were  vagrants  at  the  time  of  the  entertainment  by 
the  defendant.  2.  Becaufe  the  entertainment  of  them,  viz.  the 
giving  them  meat,  drink  and  lodging,  is  not  any  offenfe  within 
39  Eliz.  cap.  4. 


Juftice,  title 
Vagrant. 


Brown 
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Brown  verf,  Miigg. 

EJedment.     Upon  a  fpecial  verdidt  the  cafe  In  efFedl  was  thus.  s.  c.  i  Saik. 
The  defendant  Mugg  had  a  benefice  with  cure  of  fouls,  of^J^-,^;^^ 
8  /.  per  annum,  to  which  he  was  prefented  by  J.  S.  and  he  was  traoHinary^'of 
inftituted  and  induded.     Then  Mugg  was  made  chaplain  extraor-  the  King  can- 
dinary  to  the  King,  and  was  prefented  by  the  King  to  another  be-  ^f^^^^^^^  g'° 
nefice  with  cure  of  fouls,   of  8/.  per  amium,   and  he  was  infti- ,  Brown'.  4;." 
tuted  and  induced  to  It.      Upon  which  the  King  prefented  the  3  t^ro.  424. 
leflbr  of  the  plaintiff  to  the  former  benefice  as  by  lapfe.     And  it  Hob^'-tV 
was  adjudged  after  feveral  arguments  at  the  bar,  that  the  plaintiff 
ought  to  have  judgment,  becaufe  by  the  acceptance  of  the  fecond 
benefice  the  former  benefice  became  void  ;  a  chaplain  extraordinary 
of  the  King  not  having  privilege  to  retain  two  benefices,  with  cure 
of  fouls,  above  S/.  per  annum  vii\ae,  without  a  difpenfation.     And 
judgment  was  given  for  the  plaintiff, 

Regina  verf.  Moore.  For  killing 

O  «/  deer  in  a  place 

no:  faid  in- 

AConvIdlion  againfl  the  defendant  for  killing  deer  was  removed  ciofed. 
into  this  court  by  certiorari,  and  was  quafhed,  becaufe  it  faid  ^  ,^°",*" 
only,  that  he  killed  deer  in  qiiodam  loco  where  they  had  been  ufually  10  Geo.  2. 
kept,  and  did  not  lay  inclofed.  ^-^^^  ^ 


C.    22. 


Holman  ve?'f.  Burrow. 

TH  E  plaintiff  brought  an  adlon  of  covenant  agalnft  the  de-  s.  C.  :  Saik. 
fendant  upon  an  indenture  of  charter-party,    which  he  al-  y'^^^j^^^^^ 
'Jedged  in  his  declaration  was  made   the   twenty-fixth   of  Auguji  p.j,  ^^^ 
13  Will.  3.    The  defendant  prayed  oyer  of  the  deed  ;  which  being  8  Mod.  45. 
granted,  it  was  entred  in  haec  verba:  This  indenture,  &c.  made,  '^5- Lat.  1 1*!^ 
the  fix  and  twentieth  of  AuguJI  1701.    And  then  he  pleaded  in 
abatement  of  the  bill  this  variance  in  the  date  of  the  deed  pleaded, 
and  of  that  {hewn  upon  the  oyer.     The  plaintiff  demurred.     And 
ferjeant  Hall  for  the  plaintiff  urged,  that  this  was  not  a  material 
variance,  becaufe  the  year  1701   was  the  thirteenth  of  Williarn  3. 
And  the  court  agreed,  that  though  it  was  not  faid  in  the  deed  anno 
domini  170 1,  yet  they  would  intend  1701  to  be  the  year  of  our 
Lord    1 70 1.     But  Holt  faid,    that  the   plaintiff,   by  his  profcrt^  in 
■curia,   cttjus  datus  eft  eifdem  die  et  anno,    had  confined   himfelf  to 
the  deed  "dated  the  thirteenth  of  William  3.  but  the  deed  produced 
fiot  being  fo,  It  was  a  material  variance.     And  he  inclined  for  the 

N  defendant. 
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defendant.     Sed  adjonrnatur.     See  afterwards.     Judgment  for  the 
plaintiff,  quod  defendem  refpondeat  ulterius. 

Taylor  ve?'f. 

Trover,  where  ir  X  was  ruled  by  iiZi?//  chief  juftice,  upon  a  trial  at  nifi  prius  at 
pJ"qi8.  X  Hertford,  4  Aug.  i  A?in.  reg.  that  if  goods  be  delivered  to  a 
carrier,  and  he  does  not  deliver  them  according  to  the  direction 
given  him ;  upon  demand  of  the  goods  from  him,  and  refufal  by 
him  to  deliver  them,  trover  lies  againft  him;  or  an  action  upon 
the  cafe  lies  againft  him  upon  the  cuftom.  But  if  the  goods  be 
delivered  to  a  fervant  of  the  carrier,  or  to  his  warehoufe-keeper, 
and  they  are  not  delivered,  &c.  an  adion  of  trover  does  not  liC' 
againft  the  carrier,  ^c.  without  an  aftual  converfion  by  him. 

Regina  verf.  Sir  John  Bucknall. 

S.  C.  I  Salk.     A  N  information  was  exhibited  againft  the  defendant,  for  that. 

Far  u  q8.    •^^  ^'^^^  ^^  ^"'^  ^''  ^^^  ^^'"'^'^  °^  ^^^  manor  of  Z).  have  time  where- 
7  Mod. '        of,  Gfc.  been  obliged  to  repair  a  bridge,  &c.  which  was  out  of  re- 
Prefcription     p^ir,   Gff.     Upon  not  guilty  pleaded,   and  trial  before  Holt  chief 
bridge!'^        juftice  at  nifi  prim  at  Hertford,  Siummcr  alTifes   1  A^m.  reg.  it  was 
6  Mod.  150,  held  by  him,  that  a  prefcription,  that  the  lords  of  the  manor  ought 
^'s'a'lk^^'^^'   to  repair   the  bridge,    without  faying  ratione  tenurae^    or  ratione 
.381.      "     terrae,  was  good;   becaufe  (by  him)  the  manor  may  have  been 
granted  to  be  held  by  the  fervice  of  repairing  of  this  bridge  before 
the  ftatute  of  %/^  emptores  terrarum ;  or  the  King  may  make  fuch 
a  grant  at  this  day,  he  not  being  bound  by  the  faid  ftatute.     And 
in  pleading  one  may  fay,  that  he  is  obliged  as  lord  of  the  manor. 
But  indeed  it  is  by  reafon  of  the  demefnes  of  the  manor;  and  there- 
fore if  part  of  the  demefnes  be  granted  to  J.  S.  he  will  be  obliged 
to  contribute  to  the  repairs :  but  the  information  or  indidment  may 
be  againft  any  of  them  ;  and  though  it  appear  upon  the  evidence, 
that  another  is  obliged  alio,  yet  the  defendant  muft  be  convidted. 
And  fo  the  defendant  was  convidt  in  this  cafe  ;  though  he  proved 
upon  the  evidence,   that  others  were  obliged  to  repair  as  well  as 
himfelf.     See  after  804. 

Sands  and  Taili  verf.  Ledger. 

At  uijlfrius.     AT  the  Summer  affifes  21  Ju/y   1  Amu  1702,  at  nifi  prius  aC 

ariance.       £^    Kingfton,   before  Holt  chief  juftice,   the  cafe  was  thus :   III 

debt  for  rent  the  plaintiifs  declared,  'that  Robert  Hatton,  being  fcifed 


ia 
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in  fee  of  the  lands  out  of  which,  &c.  the  twenty-eighth  of  0<5'o- 
ier  1684.  by  indenture  between  himfelf  of  the  firfl  part,  JVilliam 
\  Lambert  efquire  of  the  fecond  part,  the  plaintiffs  Safids  and  TaJJ} 
*  of  the  third  part,  and  Mary,  fifter  of  Mr.  Lambert,  the  intended 
wife  of  Hatton,  of  the  fourth  part,  covenanted  for  himfelf,  Gff. 
that  he,  the  fame  Michaelmas  term,  fhould  levy  a  fine  of  the 
lands  out  of  which,  &c.  to  the  ufe  of  himfelf  for  life,  and 
after  his  death  to  the  ufe  o^  Sands  and  TaJJ:)  for  twenty-one  years, 
remainder  to  Thomas  Hattc?t  in  tail,  &c.  with  power  referved  to 
Robert  Hatton  at  any  time  during  his  life  to  make  leafes  of  the 
lands  out  of  which,  &c.  for  twenty-one  years,  CSc.  that  the  fine 
was  levied  accordingly  ;  and  that  afterwards,  viz.  1700. 

Robert  Hatton  made  a  leafe  to  the  defendant  by  indenture  rendering 
rent  15/.  per  annum ;  that  Robert  Hatton  was  dead,  and  fo  the 
rent  belonged  to  the  plaintiffs  j  and  for  the  arrears  of  one  year  this 
adlion  was  brought.  Upon  77;'/  debet  pleaded,  and  iffue  joined 
upon  it,  the  plaintiffs  at  the  trial  gave  in  evidence  this  deed  of 
fettlement  and  fine.  And  upon  reading  the  deed  the  power  appeared 
to  be,  to  make  leafes  for  twenty-one  years  in  poffeffion,  not  in  re- 
verfion,  rendering  the  ancient  rent,  and  not  difpunifhable  of  wafle. 
And  Holt  chief  juftice  feemed  to  be  clear  of  opinion,  that  this  was 
a  material  variance.  For  it  was  neceffary  to  fhew  the  power  to 
•  intitle  the  plaintiffs  to  this  rent ;  otherwife  rent  referved  by  tenant 
for  life  could  not  come  to  them  in  remainder ;  and  this  power 
ihewn  in  evidence  is  not  that  of  which  they  have  declared ;  be- 
caufe  this  is  a  fpecial  power,  the  other  general.  But  Holt  chief 
juftice  faid,  that  he  would  fee  the  nature  of  the  defendant's  defenfe. 
Upon  which  the  defendant  gave  in  evidence  a  leafe  of  the  fame 
lands  made  by  Robert  Hatton  in  1693  to  Tap  and  Mr.  Lambert  Power  fuf- 
for  twenty-one  years,  if  he  and  J.  S.  fhould  fo  long  live.  And  pen'^^'^- 
Holt  chief  juftice  held,  that  by  this  leafe  the  power  was  fufpended 
for  the  time  of  the  leafe ;  but  that  being  expired,  he  inclined,  that 
the  fecond  leafe  was  good.  Note,  J.  S.  was  alfo  dead.  Then 
Mr.  Raymond  faw  a  variance  between  the  leafe  fliewn  in  the  decla- 
ration, and  that  fliewn  in  evidence,  viz.  the  declaration  was  of  a 
leafe  rendering  15/.  per  a?mium  rent,  and  this  produced  in  evidence 
was  rendering  i$l.  fer  annum  rent  and  three  fowls.  Upon  which 
-the  plaintiffs  were  nonfuit. 


Mich. 
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Memorandum,  That  the  firjl  day  of  this  term 
William  Jennings  efqiiire  of  the  Middle  Tem- 
ple took  his  place  iii  Chancery  as  one  of  the 
.^eeits     cou7icil    within    the    har,     l?ei?ig   fworn 


before. 


Holman  vejf  Burrow. 


S.  C.   zSalk 

658. 

Variance 


Covenant.      The    plaintiff  declared  upon  an   indenture  of 
Charter-party  cujia  datm  fuit  vice/imo  fexfo  die   Aumfli 
demno  tertto  anno  regni  JVtllielmi  tertii  nuter  regis    Sc 
y,de  41  td.  This  declaration  was  delivered  of  Hi/ary  term  i  -2 V/7/  7 

3.  ^3.  The   defendant  in  Eajler  term   following    pleaded   in  IhZmJt 

And  by  reafon  of  the  death  of  the  Kingf  an'd  of  the  ad  ou^ 
of  Eajier  term  from  guindena  Pafcbae  until  tres  Fafchae  the^^rv 
upon  the  record  by  the  advice  of  all  the  praftifefsand  by  the 
approbation  of  the  chief  juflice,   was   thus,  vi:..    Et  (Jlln^e 

after  adjourn- '^^""^   ^'f''   '^'"".  prfiedtdlus  rhmas  BurrciD  fohis  fih  omniLin  et 
.entofparc    ommmodus  exccpttombus  quoad  billam  praedtclai  habuit  Hceniamad 

^^dlTof  ':!:rd.Tf:fe7d  ^'•'"'^^"'^''  ^5  ^^^  ^^  re/pondendLCTj- 
rex   tr  Uielmus  teftus  dtcm  Juum  claiijit  extremum  et  ante  eundem 

nunc  regtnae  Anghae  de  communi  adjouniamento  coram  eadem  do. 
nuna  regtna  apud  Wejlmonajiertum  r^fqi  ad  et  tn  iJdeTliltt 
adu  Fafchae  tn  tresfepun^anas  yil  codem  t er nunc  nd7 ad  tunc 
diem  fcthcet  a  praedtBo  die  Fafcbae  in  tres  feptinrnZcoZn  1 
mina  regrna  apud  We/irncnajieriui  venit  tam  p/aral  ZZit 
mnan  per  attcrnatum  Juum  praed.^um  quL  prZi^u^^Z 


Burrow 
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Burrow  per  Joanncm  Bernard  aitornatut?i  fiaim,  Et  idem  Thomas 
defendit  vim  et  injiiriam  quando,  &c.  And  he  prayed  oyer  of  the 
faid  indenture,  which  was  entred  in  haec  verba,  This  indenture 
made  the  twenty-fixth  oi  Augtifl  1701.  and  does  not  fay  anno  do- 
mini,  &c.  And  then  he  pleaded  a  variance  between  the  indenture 
in  the  declaration,  and  that  fhewn  upon  oyer,  viz.  he  declared 
upon  an  indenture  made  the  twenty-fixth  of  Auguji  13  Will.  '^. 
and  this  fliewn  upon  the  oyer  is  dated  the  twenty-fixth  o{  Augiijl 
170 1.  The  plaintiff  demurred.  And  lafi:  term  to  maintain  this 
plea  Mr.  Raymojid  urged,  that  the  indenture  not  being  faid  to  be 
made  anno  domini,  the  court  cannot  underfland,  what  it  meant  by 
1701  in  figures.  Sed  non  allocatur.  For  the  court  underftands 
well  enough,  that  the  indenture  meant  by  it  the  year  of  our  Lord. 
Then  he  urged,  that  although  the  twenty-fixth  oi  AuguJl  13  Will.  3. 
and  the  twenty-fixth  of  AuguJI  1701.  were  the  fame  day,  and 
that  notwithfi:andihg  the  court  took  notice  of  the  year  of  the  reign 
of  every  King,  in  what  year  of  our  Lord  it  happened  ;  yet  the 
■plaintiff  by  his  aijus  datiis  had  confined  himfelf  to  the  very  date 
in  his  declaration,  and  therefore  that  this  was  a  variance.  And 
Holt  chief  jufl:ice  feemed  then  to  be  of  the  fame  opinion,  and  it 
•was  adjourned.  But  afterwards  in  this  term  he  and  all  the  other 
•judges  held,  that  the  twenty-fixth  6i  Atigufi  13  Will.  3.  and  the 
■twenty-fixth  of  AuguJI  1701.  were  the  fame  day;  and  therefore 
ihey  awarded,  that  the  defendant  fliould  anfwer  over.  See  Cro. 
Jac.  261.  Dobfon  v.  Keyes.  Pafch.  \o  Will.  3.  B.  R.  Cromwell 
fu.  Grumfden,  ante  225- 

Stanian  verf.  Davies. 
Intr.  Nil.  13  /F///.  3.     B.  R.     Rot.  179. 

ERROR  upon  a  judgment  againft  Davies  in  the  court  of  theg.  c.  i  S»Ik. 
Marpalfea  in  an  adion  brought  againft  him  there  by  Stanian,  404. 

'in   which  the  plaintiff  ^^rtw/^n  declared,  quod  cum  idem  the  plain- ^ '^°'^' ^*'' 
\\^  primo  OSiobris  13    Will.  3.  apud  parochiam  fanSli  Martini  in  ^^^^'^^^^'^^ 
campis   in  comitatu  Middlejex  ac  infra  jurifdiBionem  hujus  curiae  for  n'rej^d  icing 

■  (viz.  the  Marjhalfea),  &c.  praediSIus  Gri^th  Davies  the  defendant  a  horfe  left 
adtunc  necmn  diu  antea  et  -pojiea  quoddam  commmre  hofpitium  voca-  J^"'' ''""  *' 
turn  the  Red  Lion  apud  parochiam  praediSlam  et  infra  comitatum 

•  et  jurifdi5lionem  praediSlos    exijlens   tenuit   et   ciiftodivit,    et  prae-^^        ' ''" 
diBus  the  plaintiff  qucfdam  fpadones  ipfius  the  plaintiff  pretii  vi- 
ginti  librarum  in  flabulis  praediBi  the   defendant  i?fra  hofpitium 
praediBum  fub  cuftodia  praediBi  the   defendant   ad  pabulandos  et 

Jalvo  cujlodiendos  et  eidem   the   plaintiff  cum    inde  pojiea  requiptus 

.  e£et  redeliberandos  pro  rationabili  pretio  inde  per  ipfwn  the  plain- 

O  '  tiff 
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tiff  eidem  the  defendant  foheiido  pofuit.      [Then    there    was    an- 
other count  upon   the  general  cuftom  of  innkeepers.     Praedi£iiis 
tamen  the  defendant  intending  to  defraud,   &c.  the  plaintiff  pojiea 
Jcilicet  eifdem  die  anno  et  loco  fpadones  praedieios  adtunc  et  ibidem 
tarn  negligenter  et  impro-oide  cujlodivit  quod  fpadones  illi  ob  defeSlum 
curae  et  cufiodiae  of  the  defendant  adeo  vehemetiter  et  graviter  equi- 
tati  fuerunt  et  tarn  graves  iBm  verbera  et  contuficnes  receperant  et 
fujlulermt,  quod  fpadones  illi  deteriorati  et  totaliter  fpoliati  fuerunt 
et  nulhus  ufus  feu  valoris  devenerunt  et  eidem  the  plaintiff  ulterius 
defervire  non  pottierunt,  et  idem  the  plaintiff  divers  fums  of  money 
tn  et  circa  curationem  fpadomim  praediBorum  expcndere  et  erogare 
coaSitis  fuit,  ad  damnum  20/.      Upon  not  guiJty  pleaded,   verdid 
was  given  for  the   plaintiff  upon    the   firft    count,    and  '5/.    da- 
mages; and  as  to  the  fecond  count  the  verdift  was  for  the  de- 
fendant.    And  judgment  for  the  plaintiff.     And  error  brought  in 
this  court,  and  general  errors  were  affigned.     And  for  the  plain- 
tiff in  error  Mr.  Raymond  argued,  that  the  judgment  was  erro- 
neous.    I.  Becaufe  the  declaration  was  ill  j  for  it  cannot  be  pre-' 
tended,  that  this  adion  is  maintainable  upon  the  commo^i  cuftom 
concerning  innkeepers,  becaufe  it  is  not  fliewn,  that  the  plaintiff 
was  a  gueft :  then  it  is  the  premium  to  be  given  to  the  defendant 
for  the  maintaining  of  thefe  horfes,  which  alone  can  maintain  the 
adion  ;  but  then  it  ought  to  be  (hewn  in   the  declaration,   that 
the  defendant  agreed  to  maintain  and  keep  the  horfes  for  a  pre- 
mium ;   which  is  not  done  here,  and  therefore  the  declaration  .is 
jII.     Sed  7ion   allocatur.     For  fince  it  appears  by  the  declaration, 
that  the  horfe  was  delivered  to  the  defendant  himfelf,  to  be  kept,' 
&'<:_.    for  a  reafonable  price  to  be   pjid  to  the  defendant  by  the 
plaintiff,  one  cannot  intend,  but  that  the  defendant  agreed  to  it. 
Caufeofan     Then  he  affigned  another  error,  that  it  does  not  appear    that  the 
ifrS''^'"^^  of  adion   arofe   within  the  jurifdidion   of  the  Marjhafca 
court  ought  to '^o""  J    ^°^  though  It  IS  faid,  that  the  defendant  adtunc  et  ibidem 
a^P«ana^ire  negligently  kept  the  horfe,  yet  it  is  not  faid,  ^hat  he  was  rid  and 
there.  abufed  adtiiuc  et  ibidem.     Now  the  damages,  which  the  plaintiff 

fuffains  by  the  riding  of  the  horfe,  are  the  ground  of  this  adion 
/  and   not  the  negligence  of  the  defendant  in  keeping  him.     And 

in  cafe  of  inferior  courts  nothing  is  ever  intended  to  arife  within 
the  jurifdidion,  unlefs  it  is  exprefsly  averred  to  do  fo.  i  Saund. 
73.  Peacock  V.  Bell  and  Kendal.  T.  Jones  J  03.  3  Keb.  677" 
Harvey  v.  Ho/land,  i  Ventr.  28.  Berkley  v.  Paine,  i  Ventr.  2. 
in  the  cafe  of  Heely  <y.  Ward.  T.  'Jones  230.  Wallis  v.  Squire 
1  Sid.  95.  Raym.  63.  Littlebury  v.  Wright,  cafe  for  calling  the 
plaintiff  whore,  laid  to  be  within  the  jurifdidion  of  the  court, 
per  quod  fhe  loft  her  marriage,  and  does  not  aver  that  to  have 
bjn  within  the  jurifdidion  of  the  court :  judgment  for  the  plain- 
tiff in  the  Palace  court,  and  upon  error  reverfed^  becaufe  the  lofs 

'      '  of 
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of  the  marriage,  which  was  tJie  ground  of  the  adion,  and  without 
which  it  would  not  He,  was  not  alledged  to  be  within  the  jurif- 
ciiftion  of  the  court,  i  RolL  Abr.  545.  pi.  3.  Ivic  v.  Storie.  Cro. 
Car.  ^yi.    W.  Jones  /^^i, 

E  contra  it  was  argued  by  Mr.  Ward  for  the  defendant  in  error, 
that  the  negligence  of  the  defendant  is  the  original  caufe  of  the 
adlion.  And  for  that  he  cited  Rafi.  Entr.  3.  Regijl.  106.  And 
that  the  riding,  G?c.  were  only  aggravation  of  damages,  and  not 
the  git  of  the  adion ;  and  then  though  it  was  done  in  another 
place  out  of  die  jurifdidtion  of  the  court,  yet  the  faid  court  may 
have  jurifdidion  of  it.  And  for  that  he  relied  upon  the  cafe  in 
Cro.  Car.  570.  Ireland  v.  Block-welL 

But  Powell,  Powys,  and  GouJd  juflices,  were  of  opinion  for  the 
plaintiff  in  error,  that  the  riding,  &c.  was  the  caufe  of  adlion, 
without  which  it  would  not  lie ;  and  therefore  it  ought  to  have 
been  averred  to  arife  within  the  jurifdid:ion  of  the  court.  And 
PtfWfZ/ jufbice  faid,  it  was  impofTible  for  the  defendant,  to  main- 
tain his  judgment.  But  upon  the  importunity  of  Mr.  Ward  it  was 
adjourned,  abfente  Holt  chief  juftice.  And  afterwards  Mich.  3. 
adjudged,  that  the  judgment  fliould  be  affirmed,  mutjata  opinimifi 
of  the  three  judges. 

Finn  verf.  Hiitchinfon. 

UPON  a  reference  to  the  mafter,  to  examine  the  regularity  ^^H^^*" '"/^'*' 
of  obtaining  a  judgment  againft  the  defendant;  the  mafler  fuit  of  another 
reported,  that  the  defendant  was  in  prifon  in  the  gaol  of  the  town  "^y  give  a 
oi  Neiocaftle  at   the   fuit  of   7.  N.  and   during   his  confinement  ^e'ytotonl 
there,  he  at  the  requeft  of  the  plaintiff,    but  voluntarily,  gave  a  fefs  judgment, 
warrant  of  attorney  to  the  plaintiff,  to  enter  judgment  againfl  him  '''°"S'*  '^'^ 
.in  the  King's  Bench,  for  a  debt  owing  by  him  to  the  plaintiff:  "sTorprefe'nt. 
but  at  the  time  of  the  delivery  pf  the  warrant  of  attorney  the  de-  But  the  courts 
fendant's  attorney  was  not  prefent.     And  whether  this  were  caufe,  hold  that  fome 

/-..rji-1  *^i  ^       r  •  ^  r  attorney  mull 

to  let  aliue  the  judment  entred  up  on  the  laid  warrant,  after  exe-  be  prefent. 
cution  executed  upon  it  a  year  before,  was  the  queflion.  And, 
per  curiam,  the  defendant  not  being  then  in  prifon  at  the  plaintiff's 
fuit,  might  very  well  give  fuch  \^arrant  in  the  abfence  of  his  own 
attorney.  For  the  reafon  of  tlie  rule,  that  the  attorney  of  the  de- 
fendant being  und§r  confinement,  fhall  be  prefent,  when  he  gives 
a  warrant  to  confefs  judgment,  is  to  avoid  all  pradtices  on  the  part 
of  the  plaintiff,  and  to  fee  that  it  is  done  without  durefs  of  im- 
prifonment.  But  the  faid  caufe  fails  here,  where  the  defendant  is 
not  in  prifon  at  the  plaintiff's  Xuit,  nor  abufed  by  any  artifice  ufed 

2  by 
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by  him.  And  therefore  the  whole  court  held  the  judgment  well 
given,  and  difcharged  the  rule  of  reference.  Mr.  Lechmere  council 
with  the  defendant,  Mr.  Raymond  with  the  plaintiff. 


Kegina  verf.  inhabitantes  Aberford  Eaft. 
Mich.   12  JVilL  3.  jci.  8. 


Original  order  A  N  Original  Order  made  at  the  general  quarter-feffions  for  the 
at  the  felons,  i\  Weft  Riding  of  Jory^^zrf  (whereof  the  tenor  was  thus,  -viz. 
^^^rdcns"^*^  ^^  ^^  ordered  that  the  churchwardens  and  overfeers  of  the  poor  of 
fliould  make  the  parifh  of  Abberford  do  make  an  afleflment  to  the  church  and 
*nd°'ffVf"h  P°°''  ^^  ^  pound  rate,  and  in  the  faid  affeffment  do  affefs  Grayjion- 
lands.  fie^>i  lands  and  all  other  lands  within  the  faid  conftabulary  to  the 

I  Keb.  685.  ufe  aforefaid  equally  by  a  pound  rate)  was  removed  with  other  or- 
ders in  B.  R.  upon  a  certiorari.  And  Mr.  Raymond  moved  to 
quafh  this  order,  becaufe  the  juftices  have  not  any  jurifdidion  to 
make  fuch  original  order  at  the  quarter-feffions,  though  it  had  been 
otherwife  if  it  had  come  before  them  by  appeal.  And  a  day  was 
given,  to  hear  council  of  both  fides.  At  which  day  no  body  ap- 
pearing to  maintain  the  order,  he  moved  to  quafli  it  the  next  day. 
Which  was  granted  by  Poive//,  Poivys  and  Gould  juftices,  abfentc 
Holt  chief  juftice,  Pcwf//  juftice  faying,  that  it  was  impoffible  to 
make  it  good. 

Sliortridge  ■a)erf.   Lamplugiu 
•Intr.   T7-in.  12  TVill.  3.    B.  R.     Rot.  454.. 


S.  C.  2  Salk 
678,  679. 
farrcf.  71. 
Xutw.  351. 
7  Mod. 
JDier  146. 
Covenant 
brought  by 
the  aflignee 
of  the  jever- 
fion  againll 
the  aflignee 
of  (he  term 
for  non- pay- 
ment of  rent. 


Mich.    10  IVill.  3.     C.  B.     Rot.  659. 

ERROR  upon  a  judgment  given  in  C.  B.  in  an  adion  of  cove- 
nant brought  by  "Thomas  Lamplugh  againft  Elizabeth  Shiers, 
The  plaintiff  declared,  that  Thomas  Ajhby  being  feifed  in  fee  of  a 
piece  of  ground  in  IVeftminJler,  the  eleventh  of  Mav  3  Will.  &  Mar. 
by  indenture  then  bearing  date  demifed  it  to  Johii  Griffith  for  fiXty 
one  years,  rendering  a  pepper-corn  rent  for  the  firft  year,  and  100  /. 
per  annum  for  the  fixty  years  enfuing ;  in  which  indenture  Griffin 
covenanted  for  himfelf,  his  heirs  and  affigns,  to  pay  the  faid  rent, 
and  to  maintain  the  houfes  agreed  to  be  built  upon  the  faid  ground 
in  good  repair  j  that  Thomas  Affiby  by  indenture  dated  the  twenty- 
eighth  day  oi  September  3  Will.  Gf  Mar.  in  confideration  of  5  j. 
bargained  and  fold  the  premifTes  to  Sir  Philip  Medoivs  and  others  for 
one  year ;  and  that  the  faid  Thomas  AJhby  by  indenture  dated  the 

twenty 
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twentv-ninth  of  September  following  releafed  and  confirmed  the  faid 
preni'iles  to  the  faid  Sir  Philip  Meadows  and  tlie  others  in  fee;  by- 
virtue  of  which  indentures  of  bargain  and  fale  and  releafe,  and  by 
virtue  of  the  ftatute  of  Henry  8.  for  transferring  ufes  into  poffeflion, 
they  were  feifed  of  the  reverfion  in  fee  ;  then  he  fliews  a  leafe  and 
releafe  from  Sir  Philip  Mcadoivs  and  the  other  grantees  to  Lamplugh^ 
in  the  fame  manner  as  he  had  pleaded  the  former  leafe  and  releafe  ; 
then  he  (hews,  that  the  intereft  of  Grijin  came  by  alTignment  the 
twentv-firft  of  May  4  Will.  G?  Mar.  to  Elizabeth  Shiers ;  and  then 
he  a{Ti<Tns  a  breach  in  non-payment  of  rent  due  for  five  years  and 
a  half   and  in  default  of  repairs.     The  defendant  demurred  to  this 
declaration,  and  {hewed   for  caufe,  that  the  declaration  ejl  duplex 
et  caret  forma.     And  after  argument,  judgment  was  pronounced 
in  C.  B.  for  the  plaintiff,  and  a  writ  of  inquiry  was  awarded,  and 
damages  given  760  /.  and  then  final  judgment  was  entred  for  the 
plaintiff.     Upon  which  Elizabeth  Shiers  the  defendant  brought  a 
writ  of  error ;  and  pending  it,  fhe  died.     And  Shortridge  as  exe- 
cutor to  Elizabeth  Shiers  brought  a  writ  of  error  coram  vobis  re/Idet, 
and  afTigned  the  general  errors.     And  it  was  argued   by  Mr.  Peere 
JFilliams  and  Mr.  Raymond  at  feveral  days  for  the  plaintiff  in  error, 
and  by  Mr.  ferjeant  Darnall,  Mr.  Broderick  and  Mr.  Weld^  for  the 
defendant  in  error.     And  the  council  for  the  plaintiff  argued,  that 
the  judgment  was  erroneous,  and  ought  to  be  reverfed,  becaufe  the 
plaintiff  had  not  intituled  himfelf  to  his  adion  of  covenant ;  for  he 
makes  title  to  it  as  grantee  of  the  reverfion,  and  he  has  not  intituled 
himfelf  well  to  the  reverfion,  becaufe  he  makes  title  to  it  by  leafe 
and  releafe,  but  he  has  not  fhewn,  that  the  releafe  was  made  upon 
any  confideration,  nor  is  there  any  ufe  declared ;  the  confequence 
of  which  is,  that  although   the  eflate  in  law  paflTed  by  the  releafe 
from  the  releafor  to  the  releafee,  yet  the  ufe  remained  in  the  re- 
leafor,  which  drew  back  to  it  the  eftate  in  law  again ;  and  fo  the 
reverfion  continues,  notwithftanding  any  thing  that  appears  to  the 
contrary,  in  Thomas  Apby  and  his  heirs  3   and  therefore  that  the 
plaintiff  could  not  maintain  this  adtion.      And   they  urged,    that 
although  at  common  law  he  who  had  the  eftate  in  the  land  had 
alfo  all  that  one  could  have  there,  ufes  not  being  then  invented 
(for  they  were  afterwards  invented  by  the  men  of  religion,  after  all 
other  attempts  had  been  fruftrated,  to  avoid  the  fi:atutes  of  mort- 
main, Mag.  Chart,  cap.  36,    7  Edw.  i.  de  rcligiojis,  Wefim.  2,  cap.  t,2. 
as  appears  by  2  Leon.  14.  Brent's  cafe,  2  Injl.  JS-  ^"^  '"  ^^^  ^'"^^ 
of  the  wars  between  the  houfes  of  Lancajler  and  York  they  were 
encouraged  for  the  mutual  convenience  of  both  parties,  in  the  pre- 
venting of  efcheats  and  forfeitures) :   neverthelefs,    after  that  they 
were  invented,  and  that   feoffments  to  ufes  were  become  a  fort  of 
common  conveyance  (which  happened  in  the  reigns  of  Henry  6. 
and  Edward  4.  as  apoears  by  the  reports)  the  eftate  in  the  land, 
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and  the  ufe  of  it,  were  regarded  as  diftinft  things:  and  then  a  man 
might  have  conveyed  the  eftate  to  another,  and  retained  the  ufe  to 
himfelf ;  or  might  have  pafled  the  eftate  to  A.  and  the  ufe  to  B. 
or  might  have  granted  the  ufe,  and  retained  the  eftate  to  himfelf: 
but  the  conveyance  of  the  eftate  in  the  land  did  not  convey  the  ufe, 
unlefs  a  good  confideration  was  mentioned  in  the  conveyance ;  or 
that  the  intent  of  the  parties  appeared,  that  the  ufe  fhould  pafi,  as 
well  as  the  eftate.   Therefore  before  the  ftatute  of  27  Hen.  8.  cap.  10. 
if  y^.  made  a  feoffment,  levied  a  fine,  or  fuffered  a  common  reco- 
very, without  a  ufe  declared,  and  without  confideration,  of  lands,  &c. 
the  feoffee,  conufee,  and  recoveror,  ftood  feifed  of  the  faid  lands  to 
the  ufe  of  ^'^.    Then  fince  the  ftatute  of  Henry  8.  the  law  as  to  this 
matter  is  not  altered  ;  for  the  faid  ftatute  intended  only  to  execute 
the  ufe  in  the  poffeffion,  and  by  that  means  to  deftroy  the  ufe  ;  but 
it  did  not  intend  to  make  any  other  thing  pafs  by  the  conveyance, 
than  that  which  paffed  before.     And  therefore  the  ufe,  not  pafling 
by  the  releafe  in  this  cafe,  drew  back  to  itfelf  the  eftate  paffed  by  it; 
and  the  ftatute  executed  it  in  poffefiion.    And  to  prove,  that  a  feoff- 
ment made  without  confideration  or  ufe  declared  would  at  this  day 
be  to  the  ufe  of  the  feoffor.  Dyer  146.     2  Roll.  Abr.  781.  F.     Co. 
Litt.  271,  23.  were  cited.     The  fame  law  of  a  fine,    2  Co.  58. 
Beckwith"$c{k.   The  fame  law  of  a  recovery,  Z.^/f^  82.    Pahn.  4.62. 
Argoil  v.  Cb<ynev.     Now  there  is  the  fame  reafon,   that  the  ufe 
fhould  not  pafs  by  the  releafe  without  confideration  or  ufe  declared, 
as  for  a  feoffment,  fine,  or  recovery.     As  to  the  precedents  cited 
by  the  council  for  the  defendant  in  error,  where  feoffments  are 
pleaded  without  confideration  fhewn  or  ufe  declared,  Co.  entr.  410, 
II.    Heme  25.    Winch  entr.  1120,     1  Brown,  entr.   152.    Robinf. 
entr.  468.  releafe  pleaded  fb  leffee  for  life  without  confideration  or 
ufe  {hewn.    Co.  entr.  69.    Raji.  694,  &c.  it  was  aiifwered,  that  all 
thefe  books  paffed  fnb  filentio ;  but  that  one  cannot  (hew  any  cafe, 
where  it  was  adjudged,  that  fuch  a  releafe  would  be  to  the  ufe  of  the 
releafee  ;  and  that  there  are  books,  where  the  pleading  is,  to  ftiew 
the  confideration  or  ufe.     2  Saiind.  11,  277.     2  Pentr.  120.     Co. 
entr.  264,  220,  474.  and  the  reafon  of  the  law  as  aforefaid  is  agree- 
able.    As  to  the  objedion  made  by  the  defendant  in  error's  council, 
that  in  this  cafe  it  was  fufiiciently  averred,  that  this  releafe  was  to 
the  ufe  of  the  releafee,  becaufe  it  is  faid,  that  virtute  cujus  he  was 
Averment  by  feifed,  ©^6'.  And  for  this  ZJy^r  254.  ^.  Cro.  El/z.  6yS.  Cro.Car.221. 
whcrrrX'   ^- J'^'^^-f  245-.    Cro.  Ja.  s^9-     2  Roll.  RcJ>.  4.66.     3  Co.^ 44.  were 
cicnt.  cited,  where  it  is  held,  that  an  averment  with  virtute  cujus  is  fuffi- 

cient.  It  was  anfwered,  that  this  was  a  conclufion  without  pre- 
miffes,  or  upon  premiffes  that  vv'ill  not  warrant  fuch  a  conclufion  j 
and  therefore  it  will  not  avail.  And  as  to  the  cafes  cired,  they  were 
for  the  moft  part  after  verdid,  which  aids  many  defects.  Another 
objedlion  urged  by  the  council  of  the  other  fide  v/as,  that  this  re- 
leafe 
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leafe  enured  by  way  of  enlargement  of  the  leafe  for  a   year,   and 
therefore  would  participate  of  the  confideration  of  it,  and  that  the 
leafe  and  releafe  made  but  one  conveyance.     But  to  that  it  was  an-  ^  Mod.  252. 
fwered,  that  the  leafe  and  releafe  made  but  one  conveyance  as  to  7  Mod.  74. 
the   pafling  of  the  fee ;  but  that  they  were  in  truth  diftindl  con-  *^S- 
veyances,  and  had  different  operations,  the   one  by  the  ftatute  of 
27  Hen.  8.  the  other  by  the  common   law.     And   as  to   what  is 
faid,  that  the  releafe  enures  by  way  of  enlargement  of  the  eftate  of 
the  leffee ;  it  is  true,  that  it  gives  him  a  greater  eftate  than  he  had 
before,  but  that  notwithftanding  it  deftroyed  the  eftate  for  years  by 
merc^er ;  and  it  cannot  participate  of  the  confideration  contained  in 
the  leafe,    which  is   perfectly  diftinft.      And  the  council   for  the 
plaintiff  in  error  relied  much  upon  the  cafe  in  3  hevinx  233.  £</- 
wards  v.  Morgan,  where  in  covenant  brought  by  the  affignee  of 
the  reverfion  againft  the  leffee,  judgment  was  ftaid,    becaufe  the 
plaintiff  did  not  make  mention  in  his  declaration  to  whofe  ufe  the 
grant  of  the  reverfion  was,    nor  the  confideration  of  the  grant ; 
which  cafe  feems  to  be  in  point.     Scd  non  allocatur.     For  per  Holt  If  a  releafe  be 
chief  juftice,  before  the  ftatute  of  27  Hen.  8.  cap.  10.  fuch  pleading  P[fj'J/jf  ^' 
as  in  this  cafe  had  doubtlefs  been  good,  and  the  ftatute  has  not  al-  the  confidera- 
tered,  the  way  of  pleading  ;  but  fince  the  faid  ftatute,  pleading  of  a  "0"  -f  "•  '' 
feoffment,  without  ftiewing  the  ufe  or  the  confideration,  with  an  ^J/^  p/j'i,°g  J. 
averment  virtute  cujus,  &c.  has  been  held  good.    Ploivd.  478.    And  leafee. 
the  reafon  is,  becaufe  though  no  ufe  or  confideration  is  ftiewn  in  7  ^°^-  77- 
pleading  of  the  feoffment,    it  does  not  follow  from   thence,    that 
fuch  feoffment  will  be  to  the  ufe  of  the  feoffor  ;  for  that  is  matter 
of  fadl  extrinfecal  from  the  deed,  which  might  have  been  declared 
by  parol  before  the  ftatute  of  29  Car.  2.  cap.  3.  and  now  by  wri- 
ting, though  it  be  not  a  deed ;  and  therefore  if  it  was  made  to  the 
.  ufe  of  the  feoffor,  it  ought  to  be  averred  accordingly.     But  it  would 
be  hard,  that  the  judges  fliould  conftrue  fuch  a  feoffment,  or  the 
releafe  in  this  cafe,  to  the  ufe  of  the  feoffor  or  releafor,  where  it  does 
•not  appear;  but  if  they  were  made  to  fuch  ufe,  it  ought  to  be  ftiewn 
on  their  fide;  and  until  that  be  fhewn,  they  muft  be  intended  to  be 
made  to  the  ufe  of  the  feoffee  and  releafee  ;  efpecially  fince  the  fta- 
tute of  27  Hen.  8.  for  now  if  a  feoffment  or  releafe  fliould  not  be 
intended  to  be  to  the  ufe  of  the  feoffee  or  releafee,  they  v^'ould  be 
vain  and  to  no  purpofe ;  for  according  to  the  cafe  Rolk  v.  OJkorn, 
Hob.  20.  he  would  have  his  old  eftate,    and  the  warranty  would 
remain  ;  and  it  the  lands  v/ere  of  the  part  of  the  mother,  they  con- 
tinue fo.     And  therefore  the  reafon  of  fuch  feoffments  and  releafes 
differs  much  from  what  they  were  before  the  27  Hen.  8.  for  then 
there  might  be  fome  reafon  to  conftrue  the  ufe  to  remain  in  the 
feoffor,  cff.  becaufe  notwithftanding  that,  it  was  to  fome  purpofe, 
^72.  to  defraud  the  lord  of  his  guardianlhip,  or  to  conceal  the  te-        * 
nancy  of  the  freehold,  ^c.     The  cafe  in  Co.  Litt.  23.  is  only,  that 

where 
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where  a  man  makes  a  feoffment  without  valuable  confideration  to 
divers  piirticuUir  ufes,  fo  much  of  the  ufe,  as  he  makes  no  difpofition 
of,  remains  in  him ;  and  that  is  reafonable,  becaufe  the  reafon  of 
the  making  of  the  feoffment  appears,  viz.  the  raifing  of  the  parti- 
cular ufes.  But  in  this  cafe  no  reafon  of  the  making  of  the  releafe 
appears,  if  it  was  not  to  the  ufe  of  the  releafee ;  and  therefore  it 
muft  be  to  the  ufe  of  the  releafee,  till  the  contrary  appears.  But 
he  agreed,  that  if  particular  ufes  had  been  limited  upon  the  releafe, 
all  the  other  ufes,  that  had  not  been  limited,  would  be  to  the  ufe 
of  the  releafor,  according  to  Co.  Lit.  23.  All  the  other  judges 
agreed  with  Holt  chief  jullice.  And  Gould  juflice  faid,  that  in  the 
cafe  of  Reynoldfon  v.  Blake,  in  C.  B.  Pafch.  9  Will.  3.  [See  3  Salk. 
25,  40.]  the  grant  of  a  reftory  was  pleaded  without  averment  of 
the  confideration  or  ufe ;  and  adjudged,  that  it  was  well  enough, 
the  exception  being  taken  by  himfelf.  Like  the  cafe  of  a  confir- 
mation of  a  rent-fervice  to  the  tenant  for  life  of  it,  to  hold  to  him 
and  to  his  heirs ;  by  this  a  fee  paffes  to  the  tenant  for  life.  Littlet. 
feSf.  549.     Vaugh.  44. 

That  a  man        Another  error  was  afligned  in  this,  that  the  plaintiff  in  the  ori- 
an/fale  ^r^a  g'"^l  adlion  has  declared,  that  he  by  virtue  of  the  indentures  of  bar- 
year,  and  by  gain  and  fale  and  releafe,  and  by  virtue  of  the  ftatute  of  Henry  8. 
a  releafe,  and  ^qj.  transferring  ufes   into  poffefiion,  was  feifed,  &c.   whereas  the 
the^ftat'ute  of  Tcleafe  does  not  operate  by  virtue  of  the  ftatute  of  ufes,  but  by  the 
27  H.  8.  wao  common  law  ;  and  therefore  it  is  informal  at  leafl',  and  the  defen- 
fcifed,  i^c.     ^^j^j.  j^^g  demurred  fpecially  for  want  of  form.     Sed  Jim  allocatur. 
Demurrer       Yo^  though  it  is  informal,  yet  the  demurrer  is  general.    For  it  is  not 
forma  on\y,     cnough   to  fay,  quod  caret  forma ;  but  the  particular  want  of  form 
without  {hew-  muft  be  fliewn.     Want  of  a  writ  of  inquiry  was  alfo  affigned  for 
'"S  ^^^^^^^'^°""' error  ;  but  upon  diminution  alleged,  a  writ  of  inquiry  was  returned. 
And  Mr.  Raymond  affigned  for  error,    i.  That  the  writ  of  inquiry 
I'ariance.       could  not  be  the  Writ  of  inquiry  in  this  adtion,  becaufe  the  writ  of 
inquiry  recited  all  the  fads  in  the  prefent  tenfe,  viz.  that  the  rent 
adhuc  infolutus  exijUt,  and  the  tenements  adlntc  are  out  of  repair  ; 
whereas  the  adion  of  covenant  is  only  for  rent  in  arrear,  and  tene- 
ments not  repaired,  at  the  time  of  the  original  fued  :  butt  his  adhuc 
in  the  writ  of  inquiry  refers  to  the  time  of  the  te/le  of  the  writ  of 
inquiry.      2.  The  plaintiff  ought  to  recover  only  for  the  damages 
that  he  hath  fuftained  at  the  time  of  the  aftion  brought ;  but  here 
the  jury   upon  the  writ  of  inquiry  have  given   damages  that  the 
plaintiff  fuftained  after  the  bringing  of  the  adion,  viz.  until  the 
writ  of  inquiry  fued,  which  is  erroneous.     2  Sau/id.  169.  Hambleton 
.  V.  Fere;  Hob.  1F9.  Harbin  v.  Green;  Trin.  9  Will.  3.  B.R.  Prince 
V.  Moulton.    [See  before,    248.  j    But  it  was  anfwered  by  the  chief 
juftice,   I.  That  the  writ  of  inquiry  recited  the  declaration   in  haec 
•ucrba,  which  v/as  well  enough.     2.  That  it  was  not  like  the  cafes 
I  cited. 
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cited,  where  more  damages  were  given  than  ought  to  have  been  gi- 
ven ;  becaufe  the  jury  in  this  cafe  ought  to  give  fo  much  in  da- 
mages as  would  repair  the  tenements,  and  put  them  into  fuch  con- 
dition as  they  ought  to  be  in,  and  damages  alfo  for  the  rent ;  and  Damages  in 
therefore  if  the  tenements  were  become  in  a  worfe  condition  fince  the  *^°^^"*'''' 
aftion  brought,  they  ought  to  give  damages  for  them.  And  the 
judgment  was  atBrmed  by  the  whole  court. 

Watts  z'crf.  Rofewell. 
Intr.  Trm.  X  An7t.     B.  R.      Rot.  i2C.  c  r>     c  <u 

"^  S.  C.  I  Salk. 

274. 

DEBT  upon  bond.     The  defendant  pleaded,  that  he  deliver- f^T.  53,105. 
ed  it  to  J.  S.  as  an  efcrcnve,  to  be  delivered  to  the  plain-  piowd."66°b. 
tiff  upon  conditions  to  be  performed  by  the  plaintiff,  which  were  Hob.  246. 
not  performed  by  him,  &c.  et  Jic  ?ion  ejl  faBum  ;  et  hoc  paratus  eft  C<""'»-  ^'^' 
irrificare.     The  plaintiff  demurs  fpecially,  and  Ihews  the  caufe  oi^ll^^Xij. 
it  to  be,  becaufe  the  defendant  has  not  aptly  concluded  his  plea,  in  debt  upon 
And  it  was  urged,  that  the  plea  ought  to  have  concluded  to  the  bond  the  de- 
country,  it  being  an  exprefs  negative  to  the  declaration,     i  Ventr.  l^y^^^^^^^^l 
210.     E  contra.     3  Keb.  142.     Manning  v.  Bucknal.     Intr.  Hil.  e/cro'we.ht 
24.  Sf  2C  Car.  2.     B.  R.     Rot.  1035.  was  cited  by  Mr.  Raymond,  ""s'^'to  ^°»- 

T  .  "^  ..,,/•     1        1  •    1  til  elude  to  the 

where  it  was  held,  that  fuch  plea  might  conclude  the  one  way  or  country. 
the  other.     But  abjente  Holt  chief  juftice,   the  whole  court  gave  See  before 
judgment  for  the  plaintiff,  holding  that  fuch  a  plea  ought  to  con-  787' 
dude  to  the  country. 

Note,  That  no  judgment  was  entred  upon  the  roll  in  the  cafe 
of  Manning  v.  Bucbudl.  And  Mr.  Lutwyche  told  me,  that  his 
father  and  ferjeant  Girdler  (who  were  counfel  in  the  faid  cafe)  re- 
membered it,  and  faid,  that  judgment  was  given  for  the  plaintiff 
there  afterwards,  the  court  being  upon  the  firft  motion  of  the 
iliid  cafe  of  opinion  as  reported  in  3  Keb.  but  afterwards  chang- 


ing It. 


The  fame  judgment  the  fame  term  between  Bedell  &  T'empeJI.  sedeWv 
Intr.  Trin.   1  Ann.  B.  R.     Ret.  64.  in  which  Chejl.yre  was  counfel  Tempeii. 
for  the  plaintiff,  and  Raymond  for  the  defendant. 


Q^  Reglna 
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Regina  v&rf.  Sir  John  Bucknall.     See  before  792. 

S.C..Farr.54.  A  N  information  was  exhibited  againft  the  defendant  for  not  re- 
A  man  cannot  Zjl  pairing  a  bridge;  and  it  was  alleged  in  the  information, 
be  charged  to  that  the  defendant  ought  to  repair  the  bridge,  eo  quod  ipfe  nunc 
tuidee^barel  C^  et  per  Jiverjbs  annos  ultimo  elapfos  fuit  dominus  matierii  de  B.  &c. 
as  lord' of  the  Upon  not  guilty  pleaded,  it  was  tried  before  Holt  chief  juftice  at 
manor.  Hertford,  laft  fummer  aflifes,  where  a  verdidt  was  given   for  the 

Shaw's  Pariih  Queen.     And  now  Mr.  Broderick  m^oved  in  arrefl  of  judgment, 
Law,  cap.  60.  jj^g^  jj.  ^Jq^j  j^qj  fufficiently  appear  by  this  information,  that  the  de- 
fendant is  obliged  to  repair  this  bridge ;  for  regularly  the  county 
ought  to  repair  the  publick  bridges ;  and  no  man  lliall  be  charged 
with  the  reparation  of  them,    except  ratione  tenurae  or  by   pre- 
fcription ;    and  therefore  it  ought  to  have  been  fhewn   here,  by 
which  of  thefe  two  means  the  defendant  became  chargeable  with 
thefe  repairs.     And  he  cited  Noy  93.      Latch   206.     Stile    108. 
Sir  H.  Spiller's  cafe,  and  400,     And  at  the  a*T:'fes,  as  alfo   upon 
the  firft  motion  here.   Holt  chief  juftice  faid,   that  this  amounted  to 
a  ratione  tenurae.     But  judgment  was  ftayed,   quoufquc,  &c.     But 
afterwards  at  another  day,  Mr.  Williams  moving  for  judgment  for 
the  Queen,  Holt  chief  juftice  mutata  opinione,  faid,  that  although 
the  defendant  was  lord  of  the  manor,  yet  that  was  no  reafon,  that 
he  fhould  repair  the  bridge ;  but  fome  particular  charge  ought  to  be 
flievvn,  as  ratione  tenurae,  or  by  prefcription.     And  in  fuch  cafe. 
Tenant  for     where  a  man  is  obliged  to  repair  a  bridge,   his  tenant  for  years  be- 
yearsindida-  ing  in  pofTeifion  vvill  be  obliged  to  do  it;  and  if  he  fail,   he  will  be 
bie  fornot  re-  jpchjC^^ble  for  it.     But  he  faid,  that  where  a  man  is  obliged  to  make 

pairing  a  ..  ....  ^  .  ° 

bridge.  fenles  againft  another,  it  is  enough  to  lay,  that  onmes  occupatores 

ought  to  repair,  Grr.  becaufe  that  lays  a  charge  upon  the  right  of 
another,  which  it  may  be,  he  cannot  particularly  know.  See  Cro. 
fa.  665.  Holbatch  v.  Warner.  All  the  other  judges  were  of  the 
fame  opinion,  and  judgment  was  arrefted. 

Snow  verf.  manucaptores  Firebrafs. 

Intr.  !7f/>/.  i  Ann.     B.  R.     Rot.  360. 

S.  C.  2  Salk.  f  N  a  Jcire  facias  againft  the  defendants  upon  their  recognifance, 
439-  J    ^c.  the  writ  oi  Jcire  facias  in  at^jgning  the  breach  faid,  that 

Variance  in    pircbrafs  did  not  render  himfelf  prifonae  marrefcalli  marrefcalciae 

the  averment  *'  ,  ^     "^  ,  %  *^ 

of  the  per-  diBi  nupcr  regis,  and  did  not  fay,  coram  ipfo  diBo  nuper  rege,  as 
formance  of  a  the  recognifance  was,  ^c.  And  Mr,  King  for  the  defendants 
con  ition.      urged,  that  the  breach  for  this  reafon  was  not  well  affigned,  for 

3  this 
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this  marOial,  mentioned  in  the  breach,  mufl:  be  underflood  of  the 
earl  marshal  of  England,  or  of  the  King's  houfliold,  and  not  of  the 
Kind's  Bench ;  and  the  defendants  were    only  bound,  that  Fire- 
brafs  fliould  render,  &c.  to  the  marOial  of  the  King's  Bench ;  and 
therefore  it  does  not  appear,  that  the  condition  oi  the  recognifance 
was  not  performed.     Sed  non  allocatur.     For  it  was  faid,  ea  occa- 
ftone;  and,  per  curiam,    that  will  fupply   the  want  of  the  words,  Po/?.  1177. 
coram  ipfo  diBo  nuper  rege,  if  they  were  necefliiry.     But,  per  cu- 
riam, it  would  be  a  foreign  intendment,  to  intend  this  of  the  mar- 
shal of  the  houOiold,  or  of  England.     And  therefore  judgment  was  Plea  of  W .-,7. 
given  for  the  plaintiff.     Note,  That  the  defendants  pleaded,  no  f^-focondudrt* 
pias  ad  fiitisfaciendum,  and  concluded  to  the  country;  the  plaintiff  the  country, 
demurred;  and  the  plea  was  held  ill  by  all  for  that  reafon.     And  Marfhaiofthe 
Holt  chief  juftice  faid,  that  the  marfhal  of  this  court  was  part  of  ^^^/^''^^^'"^=^'» 
the  office  of  the  earl  marfhal  of  England  formerly,  as  appears  by  the  office  of 
the  book  of  39  Hen.  6.  32.  ^.  and  that  this  ofiice  of  this  court  was  marfhal  of 
derived  out  of  the  other  in  the  time  of  King  James  I.  "^  ""  ' 

Tuflin  verf.  Ballam.  S-  c.  i  Saik. 

-J  -J  34. 

Hob.  II,  12. 

T)  ALL  AM  libelled  in  the  admiralty  againfl  a  fliip  of  AT'crw^^y,  Molloy  229, 
^   for  that  (lie  being  in  great  diftrefs  for  want  of  an  anchor  and  ^^^' 
cable,  Ballam  had  contrafted  with  the  mafter  of  the  faid  fhip,  and  Lat.  252. 
delivered  them  on   board,  ZSc.     Upon  which  a  motion  was  made  Prohibition 
in  this  court  for  a  prohibition,  to  be  direded   to  the  judge  of  the  f '„"'^f„''°i^'^'^ 
admiralty,  to  prohibit  him  from  proceeding  in  the  faid  fuit,  upon  admiralty  a- 
a  fuggeftion  that  the  faid  contrad:  was  made  upon  the  land,  'uiz.  g^inft  a  ihip 
at  Ratcliffe   upon  the    river  T!hames,  the  faid  fliip  then    being  in  ^J'^he'^maTer 
the  faid  river  'Thames  there.     And  a  rule  was  made,  that  the  defen-  of  it  at  Rat- 
dant  fliould  (hew  caufe,  why  a  prohibition  fliould  not  go.     Upon  '^£[^°l^^ 
which  Mr.  Broderick  fliewed  for  caufe,   i .  That  of  late  times  the  " 
admiralty  had  been   always   encouraged,   and  that  they  ought  to -^^'^^^576.^^^^ 
have  cognifance  of  all  things  incident  to  the  navigation  ;  therefore  j„,e  i;z. 
thev  fliall  have  cognifance  of  a  fuit  for  mariners  wages.     2.  That  P/'.ft^  ^83- 
in  this  cafe  the  defendant  would  be  without  remedy,  if  a  prohi-  comb.  13$". 
bition  fliould  be  granted  ;  becaufe  the    mafler   of  the  fliip,  Vt'ith 
whom  the  contrad  was  made,  was  dead,  and  the  part-owners  were 
foreigners.     3.  That  the  contradl  being  upon  the  land  will  not 
hinder  the  admiralty  to  hold  plea ;  as  was  held  in  the  cafe  of  Co-  2  Roll.  Rep. 
Jlardv.  Lewjlie ;  where  a  libel  was  in  the  admiralty  againfl  a  fhip  "'•^• 
upon  a  hypothecation  made  of  her  at  land,  and  that  appeared  upon 
the  inftrument  of  hypothecation,  which  mentioned  it  to  have  been 
made  at  Rotterdam  ;  and  yet  a  prohibition  was  denied  after  great 
confideration.     Now  here  though  the  anchor,  &c.  were  fold  upon 
the  land^  yet  the  flrefs  of  weather,  which  difabled  the  fhip,  was 

upon 
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upon  the  high  Tea  ;  and  therefore  the  original  caufe  being  within 
the  jurifdidlion  of  the  admiralty,  will  draw  the  refidue  to  it  as  in- 
cident. Scd  non  allocatur.  For,  per  curiam,  this  is  not  like  the 
cafe  oi  Cojlard  v.  LeivJUe.  I,  Becaufe  it  does  not  appear  in  this 
cafe,  that  this  fliip  was  in  her  voyage,  when  (he  became  in  diflrefs 
for  want  of  an  anchor,  &c.  and  at  the  time  of  the  contra<ft. 
2.  There  was  no  hypothecation  here,  as  there  was  in  the  cafe  cited; 
now  where  there  is  an  hypothecation,  if  the  admiralty  fliould  he 
prohibited  to  proceed,  6fc.  the  party  would  be  without  remedy, 
for  no  fuit  can  be  againf!;  the  fliip  at  common  law  upon  it.  Now 
it  is  true,  that  by  the  maritime  law  every  contradl  with  the  mafter 
of  a  fliip  implies  an  hypothecation  j  but  it  is  otherwife  by  the  law 
of  England.  Therefore  this  being  a  contradl  made  with  the  mafter 
upon  the  land,  it  is  the  common  cafe.  The  admiralty  cannot 
have  cognifance  of  fuch  a  fuit.  And  therefore  a  prohibition  was 
granted.  But  at  the  importunity  of  the  defendant's  counfel  the 
court  gave  order,  that  the  plaintiff  fliould  declare  upon  it,  ^c. 

Withers  verf.  Harris. 

S.  C.  I  Balk.  ,'  g  HE  plaintiff  recovered  judgment  in  ejedment  againft  the 
zSalk.  600.  I  defendant;  and  after  that  a  year  after  the  judgment  was  ex- 
Farr.  50,64.  pired,  he  fued  an  habere  facias  pojjejjionem,  and  execution  there- 
gDanv.  Ab.  ^pgj^  ^y^g  executed.  Upon  which  Mr.  Moiintagiie  moved,  that  the 
332!  p.  6.  faid  execution  might  be  fet  afide  as  irregular,  becaufe  the  plaintiff 
7  Mod.  could   not  fue  execution  upon  the  faid  judgment  after  a  year  after 

■^^^^i^^ '^^""■^  the  judgment  given,  without  3.  fcire  facias.  Upon  which  a  day 
canMtTf^e  was  given  to  hear  counfel  of  both  fides.  And  at  the  day  Mr. 
after  the  year  Pecre  IVUHams  for  the  plaintiff  urged,  that  the  execution  was  re- 
expired  after    „^\^y^     j-jg  admitted,  that  if  the  plaintiff  would  fue  an  execution 

judgment  '"9,,  ri  11  r  r  ■         n     • 

ejeftment  for  the  damages  arter  the  year,  he  ought  to  lue  a  jcire  jacias ;  or 
without  a/o>f  \^  fuch  a  cafc  as  this  he  might  fue  z  Jcire  facias  if  he  pleafed,  but 
{'i've"thejuX-  ^^'^^^  ^^  ^^'^^  "^'^  necefliiry  to  fue  fuch  a  writ.  He  faid,  he  did  not 
menc.  know,   that  before  the  time  oi  Charles  II.  any  fcire  facias  had  been 

Comb.  250.  broiiglit  upon  a  judgment  in  ejcdimcnt.  And  in  2  Keb.  55.  i  Sid. 
Skin  2^°^  317.  it  was  looked  upon  as  a  new  cafe.  That  the  law  would  not 
permit  any  man,  who  had  recovered  a  right,  to  be  without  reme- 
dy ;  therefore  a  fcire  facias  lay  upon  judgments  in  real  adions  af- 
ter the  year,  and  debt  in  perfonal  aifiions;  and  by  the  ftatute  of 
JVe/im.  2.  a  fcire  facias  was  given  upon  recovery  in  perfonal  adli- 
ons ;  but  at  common  law  the  plaintiff  had  no  remedy  after  the  year 
upon  a  judgment  in  ejedment,  unlefs  he  might  fue  execution  ;  be- 
caufe no  fcire  facias  lay,  it  not  being  a  real  adion  ;  which  would 
be  fuch  an  inconvenience,  as  the  common  law  would  not  have 
permitted :  therefore  of  neceflity  the  plaintiff  might  fue  execution 

after 
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after  the  year  at  common  law.  And  if  he  might,  then  he  may  do 
it  at  this  day ;  becaufe  no  ftatute  deprives  him  of  the  fliid  remedy. 
That  the  reafon  why  a  fare  facias  lay  upon  a  recovery  in  a  real 
adion  at  common  law  was  to  the  end  that  the  tenant  might  have 
an  opportunity  to  fliew  his  right,  without  being  driven  to  a  higher 
adion  :  but  fuch  reafon  does  not  hold  place  in  cafe  of  an  ejed- 
ment,  becaufe  by  recovery  in  fuch  adion  the  poffciiion  is  only 
recovered,  and  the  defendant'  is  not  driven  to  a  higher  adion, 
but  may  have  another  ejedment,  and  try  it  the  next  affifes.  He 
urged  farther,  that  ejedments  are  favoured  by  the  law,  and  would 
lie  of  things,  of  which  a  real  adion  would  not  lie,  as  de  cottagto, 
pomario,  &c.  Cro.  Eliz.  8i8,  854.  Slile  215.  That  it  could 
be  no  inconvenience,  to  allow  of  fuch  execution  without  a  fire 
facias;  but  it  would  be  very  inconvenient  of  the  other  fide,  to 
drive  the  recoveror  in  ejedment  to  a  fci7-e  facias  after  the  year  after 
the  judgment,  becaufe  it  is  ufual  in  mortgages  to  have  judgment 
confefled  in  ejedment  by  the  mortgagor  to  the  mortgagee  3  and  if 
in  fuch  cafe  the  mortgagee  after  the  year  fhould  be  driven  to  a 
fcire  facias ;  he  would  be  in  no  better  condition,  than  if  he  were 
driven  to  fue  an  ejedment  originally.  That  in  this  cafe  the  plain- 
tiff might  have  entred  without  fuing  an  habere  Jaci as pqff'JJto?iem;  for 
where  the  land  recovered  is  certain,  the  recoveror  may  enter  at  his 
own  peril,  and  the  aii  ftance  of  the  fherifFis  only  to  preferve  the 
peace.  2  Sid.  156.  i  Roll.  Rep.  213.  Noy  yi.  Palm.  263. 
therefore  that  the  fuing  of  it  will  not  vitiate.  And  laflly,  he 
relied  upon  i  Sid.  ^51.  2  Keb.  307.  Okey  v.  Vicars,  as  a  cafe  in 
point,  that  a  Jcire  facias  need  not  be  fued  after  the  year  after  judg- 
ment in  ejedment.  Sed  non  allocatur  per  curiam.  For  (by  them) 
as  to  the  pofle'Jion  an  ejedment  is  in  nature  of  a  real  adion  at 
common  law,  and  therefore  by  common  law  a  fcire  facias  v/ould 
lie  upon  a  judgment  in  it.  This  was  the  proper  remedy  by  com- 
mon law  for  a  termor  for  years  to  recover  his  term,  and  fuch  a  re- 
covery bound  him  who  had  the  inheritance,  and  he  and  his  heirs 
could  not  filfify  it  no  more  than  a  recovery  in  a  real  adion.  Now 
there  is  the  fame  reafon  therefore,  that  a  fcire  facias  fliould  lie  2i.i- Scire  fadai 
ter  the  year  upon  a  judgment  in  ejedment,  as  upon  a  recovery  in  a.'^x  "pona 
real  adion.  And //o/if  chief  juftice  fud,  that  perhaps  if  the  reco-^lel^e"' a" 
veror  was  delayed  of  his  execution,  by  fuing  of  a  writ  of  error,  common  law. 
that  might  alter  the  cafe :  For  if  the  defendant  brings  error  after 
the  year  after  judgment  given,  and  afterwards  becomes  nonfuit,  the 
defendant  in  error  may  fue  out  execution  without  a  fcire  facias. 
[See  Cro.  Eliz.  job,  7,  416.  Cro.  jac.  364.  i  Roll.  Abr.  889. 
5  Co.  88.  Garmns  cafe.]  And  that  is  an  anfwer  to  the  cafe  of 
Oke'i  V.  Vicars.  And  he  faid,  that  he  was  not  at  all  fatisfied  with  r.  ■  /-  1., 
the  opinion  oz  Coke,  2  Inji.  469.  in  his  comment  upon  V/eftm.  a.upon  judg- 
cap.  4C.  that  no  fcire  facias  lav  upon  judgments  in  perfonal  adions"^^""'"?^''- 

^  *^^  common  law. 
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at  common  law ;  for  the  general  words,  five  alia  qiiacimque  trro- 
tulata,    &c.    following,    conventiones,  recognitiones,    &c.  cannot   be 
underftood  of  judgments,   according  to  his  own  rule  of  conftruc- 
tion,   2  Co.  46.  b.  fince  judgments  are  of  a  fuperior  nature  to   what 
was  mentioned  before.     But  Pcivell  juftice  faid,  that  all  the  books 
warrant  Coke's  opinion,  and  the  conftant  opinion  of  all  the  judges 
fince,    viz.  that  no  Jcire  facias  lay  upon  judgments  in   perfonal 
adtions  before  Wejlm.  2.     And  yet  he   himfelf  faid,    that  a  fcirc 
facias  lay  upon  a  judgment  in  annuity  after  the  year  at  common 
law.     \jdeo  quaere,    for   the  faid  aflertion  fortifies   the   opinion  of 
the  chief  juftice   Holt,']     Holt   chief  juftice  faid  farther,  that   the 
reafon  vfhy  fcire  facias' s  were  rarely  fued  in  fuch  cafe  is,  becaufe 
.  Several  plain- the  plaintiff  generally  fues  execution  immediately.     Where  there 
tifFs  or  defen-  ^^q  fevcral   plaintiffs  or  defendants,    and  one  of  them  dies,    exe- 
Mecudontly  cution  may  be  fued  by  or  againft  the  furvivors,  uponfuggeftion  of 
be  fued  by  or  the  death  made  upon  the  roll.     But  where  there  is  but  one  defen- 
againrtthe      ^j^j^j.^   and  he  dics,  it  is  a  queftion,  whether  execution  may  be  fued 
^^'ifT  de-  without  a  fci}-e  facias.     In  perfonal  actions  doubtlefs  it  cannot,  be- 
fendantdies?  caufe  a  new  perfon  will  be  charged.     But  in  ejedment  the  plaintiff 
ought  to  have  execution  only  of  the  land  recovered.     Shelley's  cafe, 
I   Co.   93.  will  not  warrant  it,    becaufe  there  the  death  was  the 
fame  day,  that  the  habere  facias  feifmam  bore  tejle^    and  fo  it  was 
Badger  V.       held  to  be  a  death  after  the  tefie.     He  faid  farther,  that  it  was  held 
Loyd,  in  this  court  in  the  cafe  of  Badger  v.  Loyd,  that  the  plaintiff  might 

Holt  199.      gpter  pending  the  writ  of  error  upon  the  judgment  in  ejedment, 
^nte"Vrdlrg  if  he  could  find  the  poffeflion  empty ;  for  the  writ  of  error  binds 
the  writ  of er-  the  court,  but  not  the  right  of  the  party.     But  he  muft  take  care, 
•"^^d  Xrttn^   that  he  do  not  enter  with  force.     They  all  held,  that  the  fci re 
Ijelraent.      facias  ought  to  have  been  againft  the  defendant  and  terre-tenants 
alfo;  but  that  this  might  have  been  made  good,  by  fuing  of  an  ha- 
bere facias  po[]rJ}ionem  within  the  year,  and   by  an  entry  of  vice- 
co?nes  non  mi  fit  breve;  and  therefore  that  is  a  means  for  mortgagees 
who  have  judgment  in  ejectment  acknowledged  to  them  ;   though 
Holt  chief  juftice  faid,  that  it  was  a  ufurer's  trick,  and  not  to  be 
Lady  AUi-      encouraged.     And  Pctc;?// juftice  faid,   in  the  cafe  in  C.  B.  of  lady 
bon's  cafe.      AlHboii,  it  was  held,  that  the  mortgagee,  who  had  a  judgment  con- 
feffed  to  him  of  the  lands  mortgaged  in  ejedment,  could  not  fue  an 
habere  facias  foffcfjicncm  after  the  year  after  the  judgment,  but  might 
prevent  any  inconvenience,   by  fuing  of  an  habere  facias  pojjcjjionevt, 
and  by  entry  of  a  vicecomes  non  mift  breve.     The  execution  was  fet 
.afide  as  irregular,  and  reftitution  granted. 


•Galliland 
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Gallifand  'verf.  Rigaud. 

Intr.  Trin.   i  Ann.    B.  R.     Rot.  iii. 

IN  an  attachment  upon  a  prohibition  the  cafe  was  thus.     The  S.  C.  2  Saflc. 
defendant  libelled  againfl:  the  plaintiff  in  the  Ecclefiaftical  Court,  y>^^'^  ^g 
for  having  folicited  the  chaftity  of  a  woman,  after  the  plaintiff  had  7  Mod. ' 
been  indided  for  an  affault  upon  the  fame  woman  with  intent  to  After  a  man  ig 
ravidi   her,    and  convided  and   fined  upon   it,  and  after  that  the  ""^^f «''  °" 

laviixi     .ivi,     u.  /-      n-      1  1    1  •     n     \  •         c      an  indictment 

woman  had  fued  an  adion  of  alTault  and  battery  againll  him  for  for  having  af- 
thc  fame  offenfe,   which  adion   was  depending  at  the  fame  time  faulted  a  wo- 
that  the  profecution  was  in  the  Spiritual  Court.     All  this  matter  ^^"  ^^^''^^J"^ 
appeared  upon  the  pleadings;  and  the  queftion  was,  whether  the  her,  he  cannot 
Drohibition  (liould  ftand,  or  whether  a  confultation  fhould  be  grant-  ^^*""^^ '" '''^ 
ed.     And  Mr.  Mountague  argued,  that  a  conlultation  ought  to  be  fjr  it. 
granted,    becaufe  the  folicitation  of  the  chaftity  of  a  woman  was  1  Roll.  295. 
properly  of  ecclefiaftical  cognifance.     2  Injl.  488.     Then  though  2  Inft.  488. 
the  defendant  be  convid:  upon  an  indiftment,  and  though  an  adion 
depends  for  the   fame   caufe,    yet    it    is   no  caufe  of  prohibition. 
I.  Becaufe   the  fpiritual    and  temporal  courts   in  fome  cafes  have 
concurrent  jurifdidtion,  as  in  cafes  of  penfions  claimed  by  prefcrip- 
tion,  &c.     2.   They    proceed  diverfu  rationibiis,  the  one  for    pu- 
nifliing   by  fine,  or  giving   damages,  &c.  the  other  pro  faliite  ani- 
mae.     That  this  difference  is  obferved  in  Artie,  cler.  cap.  6.  and  is 
confirmed  by  the  common  cafe  of  having  laid  violent  hands  upon 
a  clerk. 

E  contra^  it  was  argued  by  Mr.  Eyre.,  tbat  the  prohibition  ought 
to  ftand.     Of  which  opinion  the  whole  court  feemed  to  be,  be- 
caufe though  the  folicitation,  ^c.  was  of  ecclefiaftical  conufance, 
yet  the  force  added  to  it,  which  is  temporal,  makes  it  coffnifable  ^^hore  and' 
•by  the  temporal  courts.     As  if  ^.  calls  B.  whore  and  thief,   the  thief.  .^.  can- 
aftion  ftiall  be  fued  at  common  law,  and  B.  cannot  libel  againft  A.  ",^g' ^piJkud " 
in  the  Spiritual  Court  for  the  word  whore,  and  have  an  aftion  at  court, 
common  law  for  the  word  thief.     See  2  Roll.  Abr.  295.     It  is  alfo  2  Roll.  Abr. 
one    continued  aft,    and  therefore   not    mere  fpiritualia.      2  Injl.  ^96-  ^(N-)  p. 
488.     Coke  fays,  were  fpiritiuilia  fiint,  quae    mn  habent  mixturatn  y^_  ^^_ 
temporalhim.     As  to  the  cafes  cited,  where  notwithftanding  a  re-  12  Mod.  242. 
x:overy  by  the  hufband  in  trefpafs  and  affault  upon  his  wife,  Gfc.  '^^'^- 

I         A    •   •        1    ^  r    1  -n       \  r  J    U  H 11  (hand  and 

■yet  the  Spiritual  Court  proceeded  to  punilh  the  man  tor  adultery  ;  ^^-^^^  cannot 
they  are  not  to  this  purpofe,  becaufe  in  the  faid  cafe  for  the  aduke- join  in  aflault 
ry  there  could  not  be  a  profecution  at  common  law ;  and  in  the  ''^^^'^^^^ll'^i 
faid  cafes  the  huft)and  and  wife  could  not  join  in' an  adlion  of  trel- fauhed  the 
pafs.     And  Holt  chief  iuftice  fiid,  that  the  ufurd  way  of  declaring  w.feand  ra- 

•T  -'  '  ■'  ■      vifned  her. 

-  *'^  See  Cro.  Ja. 
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in  the  iaid  aftions  for  having  defiled  a  man's  wife,  is  not  fo  good  ; 
and  as  fome  of  the  faid  declarations  have  been,  it  might  have  been 
a  queftion,  whether  they  had  been  good,  though  it  is  a  trefpafs 
quoad  the  hiifband  ;  but  the  proper  adlion  is,  quare  uxorem  Juam 
rapuif.  Raft,  trefpafs  662.  6.  And  Powell  juftice  faid,  that  the 
prefent  cafe  was  like  the  cafe  of  the  abbot  of  St.  Albam  in 
22  Edio.  4.  20.  cited  4  Co.  20.  a.  where  the  felicitation  of  cha- 
ftity,  being  mixed  with  imprifonment  and  force,  was  become  of 
temporal  cognizance.  But  though  the  opinion  of  the  court  was 
as  aforefud,  at  the  prayer  of  the  defendant's  counfel  they  gave  or- 
der, that  this  cafe  fhould  be  argued  by  civilians.  But  afterwards 
an  apparent  fault  being  in  the  pleadings,  they  refufed  to  hear  the 
civilians.  And  judgment  therefore  was  given,  that  the  prohibition 
fhould  ftand. 

Greenway  verf.  Freeman. 

s:c.  Farr.83.  T~X  EBT  upon  judgment.  The  defendant  pleaded  a  compofi- 
^y  "  \  \^  tion  made  with  two  thirds  of  his  real  creditors,  ^c.  and  fhe 
ment  that  he  aft  of  parliament  j  and  in  his  plea  he  avers,  that  he  fe  ab  ujuali 
abfconded  for  Iqqq  cowmoratitiae  fuae  fuch  a  day  fubtraxit  et  abfcorididit,  being 
^^^^'  unable  to  pay  his  debts  ,  but  does  not  fay  that  he  ablconded  for  debt. 

"■       And    for   this   fault  judgment    was   given    for   the   plaintiff,    as  it 
Southoufe  V.   Jiad    been  before   in  a    cafe  in  this  court  between   Southouje  and 
Rutter. 

Eaft  vej'f.  Effington. 

S.  c.  I  Salk.  /^"^ASE  upon  a  bill  of  exchange.  The  p'aintiiF  declared  up- 
Fan'.  85.  ^^— '  o"  ^^^  cuAom  of  merchants,  upon  a  bill  direded  to  the  de- 
s.  C.  3Salk.  fendant  in  this  manner:  Pray  pay  this  my  firft  bill  of  exchange, 
400.  ^j^g  fecond  and  third  not  being  paid ;  and  then  he  fliews,    that  the 

Indorfement    ^ill  was  indorfcd  by  the  drawee   to  himfelf  in  this  manner :    liz. 
*'-\i'd  -      ^^^^   ^'^^  drawee   indorjavit  fuper  billam   illam  contenta  billae  illius 
'  ■'    'fore  fohefida  to   the   plaintiff,   &c.     Upon    ncn   afj'umpfit    pleaded, 
verdi6t  for  the  plaintiff.     And  Mr.  Lee  for  the  defend.int  moved 
in  arrefl   of  judgment,      i.  That   it   is   not   a\'erred,  that  the   fe- 
cond and  third  bills  were  not  paid;  and  without  that  the  plain- 
tiff is   not  intituled  to  his  adlion,   for  if  the  fecond  or  third  was 
paid,  the  defendant  is  not  bound  to  pay  this  bill  ;  and  the  nonpay- 
ment   is   quaft  a  condition  precedent,   which  ought    to   intitle   the 
plaintiff  to  this  adlion  ;  and  therefore  it  ought  to  be  averred.     Bed 
Wantof  iver-  j^^^^   allccatur.     For,    per    curiaw,    though    it    had    been    ill   upon 

iTicnt  Etucu  DV  '  o  1 

vcrdia.         demurrer,  yet   it   is   aided  by  the  vcrdidt;    for   if  the  fecond  or 

I  '  third 
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third  had  been  paid,  the  jury  would  have  found  non  ajjiimpfit 
here.  2.  A  fecond  exception  was,  that  the  indorfement  fliewn 
in  the  declaration  is  not  fuch  as  will  transfer  the  property  of  the 
bill,  and  therefore  the  plaintiff  is  not  intituled  to  this  adlion.  Sed 
mn  allocatur.  For,  per  curiam,  it  is  aided  by  verdift ;  as  want  of 
attornment  in  debt  for  rent  by  the  aflignee  of  the  reverfion,  is 
aided  by  verdid:.  And  judgment  was  given  for  the  plaintiff. 
Mr.  King  for  the  plaintiff. 

NichcIIs  verf.   Tirrett. 

DEBT  upon  bond.     The  defendant  pleaded  the  ad  of  com-  s.  C.  Far.  96. 
pofition,  cfr.     Exception   was  taken    to  the  plea,   that  the  ^,j^°^j; 
defendant  onlv  fays,  that  he  abfconded  the  feventeenth  of  Novem-  o.jght  to'be  at 
her  1696.  and  does  not  fay,  that  he  abfconded  at  the  time  of  the  the  time  of  the 
making  of  the  adl.     For  the  feventeenth  of  November  extends  only  ^^J^'^S  of  ^^^ 
to  the  being  a  prifoner  for  debt,  but  the  abfconding  ought  to  he  Ante  %io. 
at  the  time  of  the  ad,   &c.     And  for  this  reafon   the  plea  was 
held  ill,  and  judgment  for  the  plaintiff.     Ex  relatione  rn'ri  Jacob. 
The  fame  point  was  refolved  "Trin.  2  Ann.  B.  R.  between  Coiifms  Coufms  v. 
snd  Callcutt,  after  confideration  had   by  the  court  of  the  different  CaUcutt. 
penning  of  the  ad.     Mr.  Salkeld  counfel  with  the  plaintiff,    Mr. 
Brantbivaite  with  the  defendant. 

Henry  verf.   Cole. 

UPON    iffue   joined   in  an  adion,    the  writ  of  nifi  prius  S.  C.  Farr; 
was  awarded  in  the  name  of  the  King,    and  then  entry  ^°l^^^_ 
was  made  upon  the  record,  that  before  the  day  in  bank  the  King  writ  awarded 
died ;  and  at  the  day  in  bank  the  writ  is  returned  by  the  juftices  by  '^e  King 
of  the  Queen.     And  Mr.  Ward  moved,   that  it  did  not  appear,  ["^"^^'^^^  ^^ 
that  the  King  died  before  the  day  of  ?iifi  prius ;  and  if  not,  the  che  Queen, 
execution  of  the  writ  by  the  juftices  of  the  Queen  was  erroneous. 
iied  non  allocatur.     For,   per  curiam,    they  will    take    notice  on  Notice  of  the 
what  day  the  King  died,    which  was  the  eighth  of  March,   and  dearh  of  the 
confequently  before  the  twenty  feventh  of  April,  vv'hich  was  the    '°S- 
day  of  7iifi  prius.     And  therefore  the  execution  of  the  writ  by  the 
juftices  of  the  Queen  good.     And  judgment  was   given  for  the 
"plaintiff.     See  the  late  ad  of  parliament.     Stat,   i  Ann.  cap.  8. 
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How  verf.   Prinne. 

■9.  C.  2  Sail:.  /'^  ASE  for  words.  The  plaintiff  declared,  that  he  was  a  jufticc 
farref  lo-  ^— '  °^'  p^ace,  and  deputy  lieutenant  for  the  county  of  Gloucejler, 
Lutw.  1293.  and  that  he  had  been  reprefentative  of  the  faid  county  in  parlia- 
7  Mod.  ment,  and  then  was  candidate  to  be  chofen  knight  of  the  faid 
Don-t^gfve'  fl^'r^.  ^'^-  that  the  defendant,  intending  to  defame  him,  and  to 
your  vote  for  hinder  him  from  being  eleded,  faid  to  '/.  S.  in  the  hearing  of  di- 
Mr.Afcn,,i5'f.  yg,.g  freeholders  of  the  faid  county:  "  Don't  give  your  vote  for 
"  Mr.  Howe,  for  he  is  a  Jacobite,  and  is  for  bringing  in  the  prince 
"  oi  Wales  and  popery,  to  the  deftroying  our  nation  3"  then  he 
lays  another  count,  averring  hJmfelf  to  be  a  privy  counfellor,  <sc. 
and  that  the  defendant  faid  of  him,  &c.  "  I  have  been  arrefted 
"  this  morning  at  the  fuit  of  the  honourable  John  How  efquire, 
"  and  it  has  coft  me  five  fliillings  and  fix  pence  for  my  breakfaft, 
"  and  if  yau  do  not  vote  for  hi^n,  he  will  ferve  you  fo  too  j  I 
"  know  why  it  is,  it  is  becaufe  I  would  not  give  my  confent  to 
"  him,  to  bring  in  popery  and  the  prince  of  Wales."  Not  guilty 
pleaded.  Verdidl  for  the  plaintiff,  and  400  /.  damages.  Upon 
which  Meffieurs  Mountagne,  Weld,  Parker,  and  Lechmere,  moved 
in  arreft  o^  judgment,  that  the  words  were  not  ad:ionable.  And 
it  was  argued  on  the  other  fide  for  the  plaintiff  by  Mr.  folicitor 
general  Harcourt,  Mr.  Grove,  and  Mr.  Bamii/ier.  And  this  day, 
the  twenty-feventh  of  November,  Holt  chief  juftice  pronounced  the 
opinion  of  the  court  to  be,  that  they  were  adionable,  being  fpoken 
of  a  man,  who  enjoyed  fuch  offices,  &c.  But  they  would  not 
determine,  whether  they  would  have  been  adionable  or  not,  being 
fpoken  of  a  private  man.  And  the  principal  reafons  of  their 
judgment  were,  i.  That  they  ought  to  intend  the  words  bringing 
in,  to  be  underflood  of  bringing  into  Englatzd,  being  fpoken  by 
an  RngUjhman  (for  every  man  ihall  be  intended  here  to  be  an 
Englifiman,  if  the  contrary  does  not  appear.  5  Co.  7.  b.  Cawdry's 
cafe)  and  efpecially  the  words,  to  the  deftroying  of  our  nation, 
being  added.  2.  That  it  is  notorious,  who  was  meant  by  the 
words,  prince  of  Wales ;  for  the  law  took  notice,  that  there  was  a 
pretended  prince  of  Wales,  as  appears  by  the  j  &  8  Will.  3.  cap.  15. 
which  enadls,  that  the  afferting,  that  the  pretended  prince  of  Wales 
hath  any  right  to  the  crown  of  England,  fliall  be  a  premunire. 
Then  thefe  words  being  fpoken  of  a  juftice  of  peace,  ^c.  will  be 
adionable  ;  becaufe  they  charge  him,  with  maintaining  fuch  prin- 
ciples, as  fuch  an  officer  ought  not  to  have,  and  for  which  he 
ought  to  be  difcharged  from  his  office.  3  Lev.  50.  Raym.  482. 
5ir  Thomas  Clarges  v.  Rowe,  a  cafe  ffrong  in  point.  3  Cro.  191. 
I  Leofi.  335.     Cro.  Ja.  202.     Teh.  104. 

4  Objedion. 
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Objedlion,  That  the  words  may  be  underftood,  that  Mr.  How 
^would  bring  in  popery  and  the  pretender  by  ad  of  parliament, 
which  was  lawful,}  and  then  to  fay  fo,  did  not  import  any  fcandal. 

Anfwer.     That  is  too  foreign  an  intendment. 

Objedlion.  That  the  words  do  not  charge  Mr.  Howe  with  the 
doing  of  any  aft. 

Anfwer.  No  aft  was  charged  to  have  teen  done  in  the  cafes 
•cited  in  3  Lev.  50.  and  3  Cro.  191.  and  yet  they  were  held  adion- 
able.  And  words  will  be  adionable,  if  they  charge  men  with 
evil  inclinations  and  principles,  i  Brownl.  5^  He  will  play  of 
both  fides,     i  Roll.  Abr.  86.    He  will  cut  him  out  of  doors. 

Objedion.     That  thefe  offices  are  not  offices  of  profit,  ^c. 

Anfwer.  Yet  if  the  words  fpoken  charge  fuch  an  officer  cri- 
minally, they  will  be  adionable  ;  otherwife  if  they  only  import 
ignorance,  i  Lev.  52.  Bill  v.  Field.  But  farther  thefe  words  do 
more  than  charge  the  plaintiff  with  evil  principles  only ;  for  one 
xnufl  prefume,  that  he  who  heard  Mr.  Primie  fpeak  thefe  words, 
would  prefume,  that  he  knew  the  matter  charged,  by  fome  dif- 
courfe,  or  overt-ad,  of  Mr.  How's ;  how  otherwife  could  Mr. 
Prijiiie  know  Mr.  How's  inclinations  ?  And  fuch  overt-ad  would 
fee  criminal,  and  the  words  importing  it  adionable.  And  upon 
this  coniideration  perhaps  the  words  would  bear  an  adion  in  the 
cafe  of  a  private  man.  The  fame  reafon  will  maintain  the  adion 
for  the  v/ords  in  the  fecond  count.  And  therefore  judgment  by 
the  whole  court  was  entred  for  the  plaintiff. 

Afterwards  error  was  brought  upon  this  judgment  in  parlia- 
ment, and  exception  taken,  that  the  verdift  was  ill  found,  becaufe 
he  was  found  guilty  quoad  the  words  prima  et  fext-o  mentionata. 
And  after  long  debates  at  feveral  days,  judgment  was  affirmed  by 
forty-eight  lords  againfl  thirty-four,  Monday  'Jamiary  29,  1704. 


Ingledew 


8i4  Mich.  Term  i  Annae  reginae. 

Ingledew  verf,  Cripps. 
Intr.  Hil  13  Will  3.    B.  R.     Rot.  438. 

S  C.  2  Salk.  "T~x  gg'j'^  T\\z  plaintiff  declared  upon  a  bill  penal,  fealed  and 
iLref.  87.  '  -f  delivered  by  the  plaintiff  to  the  defendant,  reciting,  that 
7  Mod.  whereas  the  plaintiff  had  agreed  with  the  defendant  to  fell  to  him 
i^'^u^i^Av^^    fo   many  flacks  of  wood,    the  defendant   for  that  covenanted  to 

hath  eletlion,  J  \    •      ■  rr  >/-  i  i,ri  r-ini 

either  to  fue    pay  to  the  plaintift   35/.  tor  every  hundred  of    the   faid  Itacks ; 

for  the  penal-  ^j-j^j  botlnd  himfelf  in   the  penalty  of  100/.  to  do  it;    then   the 

tkuiar  fum'?"'  plaintiff  flicws,  that  there  were  fo  many  flacks,  Gfc.  and  brings  his 

in  the  penal    adlion  for  3  lo/.  cfc.  as  the  total  for  all  the  faid  flacks.    The  defen- 

'"^'  dant  demurred.     And  it  was  objefted  by  Mr.  BranthiJcaite  for  the 

defendant,     i.  That  fince  there  is  a  penalty  of  100/.  in  the  bill, 

the  plaintiff  cannot  have  an  adion  for  more  than  the  100/.     Sed 

non  allocatur.     For  per  Holt  chief  juftice  the  plaintiff  has  eledion, 

to  fue  for  the  penalty,  or  for  the  rate  agreed,  although  it  be  more 

than  the  penalty.     And  he  may  fue  for  the  310/,  ZSc.  for  the 

wood,  and  for  the  100/.  penalty  alfo.     For  this  penalty  was  only 

inferted,  to  inforce  the  payment  for  the  wood.     And  it  cannot  be 

intended,   that  if  the  plaintiff  fold  wood  to  the  value  of  1000/. 

he  Ihould  be  content  with   the  penalty  only.     2.  It  was  objedled. 

for  the  defendant,  that  admitting  that  the  plaintiff  might  fue  for 

the  wood  fold,  yet  he  ought  to  have  covenant  and  not  an  adion 

Debt  upon     Qf  ^g]^^     hecaufe  the  duty  was  not  certain,  for  the  agreement  is 

bill  uncertain.  '  ,      -  -'  ,       ,    ^       ,         ,  ^        ,  ,    ,^      .       ^     , 

to  pay  10  much  for  every  hundred  flacks  that  fliould  be  m  fuch  a 
place,  and  it  is  altogether  uncertain  hov/  many  hundred  flacks  were 
there.     Sed  non  allocatur.     For  per  curiam^  the  plaintiff  may  have 
debt  or  covenant  at  his  eledion.     For  the  rate  being  certain,  xiz. 
35/.  for  every  hundred  flacks  of  wood ;  when  the  defendant  has 
the  wood,    the  agreement  becomes  certain,    for  which  debt  lies. 
Agreement     3.  A  third  exception  was,    that  the  plaintiff  has  demanded  more 
por^oned.^^    than  as  appeared  by  his  own  fliewing  could  be  demanded  ;  bccaufe 
he  demands  fo  much  for  fifty  flacks,  and  the  agreement  is  only, 
that  the  plaintiff  fliould  be  paid  for  every  hundred  flacks  j  other- 
wife  it  had  been,  if  the  agreement  had  been,  that  the  defendant 
fliould  yay  fccundum  ratarii  of  35/.  for  every  hundred,  ^c.  Alleyn  9. 
Stile  12.  Needier  v.  Gucft.     2  Lev.  124.  Rca  v.  Biaiiis,  in   point. 
E  contra   it  was  argued    by  Mr.  Acherky  for  the   plaintiff,    that 
this  covenant  or  agreement   ought   to  be  conflrued   according  to 
the  intent  of  the  makers  of  it ;  and  it  could  not  be  imagined,  that 
the  plaintiff  intended  to  give  fifty  flacks  of  wood   for   nothing. 
And  he  cited   i  Lev.  140.  Keyme  v.  Goulfton.     Sed  no7i  allocatur. 
For  per  curiam^    the  agreement  is  only  for  every  hundred ;    and 
3  fince 
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fince  it  is  not  faid  feciindum  ratam,  the  plaintiff  cannot  recover  anv 
thing  for  it  by  this  agreement.     4.  A  fourth  exception  taken   by  Condition 
the  defendant  was,  that  the  agreement  is,  that  the  defendant  fliall  pfeceedcnt. 
'have  Hberty  to  take  the  wood  in  fuch  a  place,  and  that  he  Hiall 
pay  35/.  for  every  hundred  ftacks  upon  tail:  and  the  plaintiff  has 
jlot  averred,  that  the  defendant  had  all  the  hundred  ftacks,   for 
which  this  aftion  is  brought ;  but  the  plaintiff  has  only  averred, 
that  they  were  all  at  the  place,   &c.  at  the  time  of  the  articles 
made.     Now  i.  It  was  neceffary  to  aver,  that  the  defendant  had 
the  ftacks,  &c.  becaufe  otherwife  the  defendant  is  not  obliged  to 
pay  for  them.     For  the  agreement  is,  to  pay  for,  &c.  which  is  a 
condition  preceedent,  which  muft  be  performed,  before  the  plain- 
tiff can  be  intituled  to  his  adion.      15  He7J.  7.    10.      1  Lev.  70. 
2.  The  plaintiff  ought  to  do  the  firft  adt,  viz.  to  tell  them ;  for 
the  payment  is  to  be  made  for  every  hundred  ftacks  upon  tale. 
Bed  non  allocatur.     Yov  per  Holt  chief  juftice,  there  is  no  condition 
preceedent,  nor  firft  zGi  to  be  done  or  performed  by  the  plaintiff; 
for  he  has  fold  all  his  intereft  in  this  wood,  and  the  defendant 
may  and  ought  to  tell  it.     Then  Mr.  Achcrley  moved  the  court, 
that  the   plaintiff  might  have  leave   to   enter  a   remittit  for  the 
17/.   \os.  demanded,  more  than  ought  to  be,  for  the  fifty  ftacks ; 
and  that  he  might  have  his  judgment  for  the  refidue.     And  day 
was  given  to  argue  that.     And  Mr.  Branthwaite  for  the  defendant 
urged,  that  the   plaintiff  in  this  cafe  could  not   enter  a  remittit. 
For  the  difference  is,    where   the   demand   is   intire,    and   where 
feveral.     Where  the  demand  is  feveral,  and  part  is  well  demanded, 
and  part  ill ;  the  plaintiff  may  have  judgment  for  that  which  is 
well  demanded,  and  may  be  barred  for  the  refidue,   as  in  Hob.  178. 
Andrews  v.  De  lay  Hay,  in  an  adtion  of  debt  upon   feveral  bonds, 
one  of  which  was  not  payable  at  the  time  of  the  adtion  brought ; 
yet  the  plaintiff  fliall  have  judgment  upon  the  reft.     But  where 
the  demand  is  intire,  an  abridgment  of  it  cannot  be,  neither  can 
the  plaintiff  have  judgment  for  part.     E  contra  it  was  argued  by 
Mr.  Acherky  for  the  plaintiff",  that  a  remittit   may  be  entred  for 
the  17/.  10  s.  &c.  and  that  the  plaintiff  ftiall  have  judgment  for 
the  reft.      For   (by  him)   where  the  money  is  certain  and  intire 
upon  the  face  of  the  contradl,  the  demand  of  more  than  is  due  is 
ill,  and  cannot  be  aided  by  the  entry  of  a  remittit :  but  where  the 
money  recoverable  is  compofed  of  feveral   parcels ;    there   if  the 
plantiff  demand  more  than  is  due,  he  may  enter  a  reftiittit  for  the 
overplus ;  for  there  he  ought  to  recover  that  which  he  can  prove 
to  be  due,   and  not  according  to  his  demand;   and  therefore  the 
plaintiff  may  as  well  waive  that  which  is  not  due,  by  the  entry  of 
a  remittit,  as  the  jury  may,  it  not  being  proved  at  the  trial.     And 
for  that  he  cited  Cro.  Ja,  498,  529.     i  Saimd.  206.  and  the  cafe 
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Thwaitesv.    q^  Thwaites  V.  Lady  jp.jieU,  intr.  Hi  I.  7  IVili.  3.  B.  R.  Rot.  469. 
^'UoTiit  i"  i^ebt  for  rent  the  plaintifF  declared  as  affignee  by  virtue  of  a  de- 
'        '     "    cree  made  by  the  comniiflioners  at  Clifford's  hin  for  the  determi- 
nation of  differences   about   the   fire  of  Lotidon,   and  the  plaintifF 
demanded  8  /.  more  than  was  due,  as  appeared  by  his  declaration  ; 
the  defendant  pleaded  mil  tiel  record ;  which  being  for  the  plaintifF, 
the  defendant  brought  a  writ  of  error,  and  moved  the  court,  that 
the  plaintifF  fhould  not  enter  his  judgment  without  leave  of  the 
court ;  and  a  rule  was  made  accordingly  ;  and  afterwards  a  motion 
was  made,  to  fet  afide  that  rule,  and  that  the  plaintifF  might  have 
leave  to  enter  a  remittit  for  the  8/.  and  have  judgment    for  the 
refl;  and  the  cafe  oi  Barber  and  Pomeroy.   1  Roll.  jlbr.  785.  Stik 
175.  was  cited  as  a  cafe  in  point;  and  though  it  is  faid  in  i  Sound. 
286.  by  Hale  chief  juftice,    that  no  judgment  was  entred  in  the 
faid  cafe,  yet  that  was  miflaken,  as  appears  by  the  fight  of  the 
record,  which  was  then  brought  into  court ;  and  the  entry  of  it  is 
Hill.  24  Car.  i.  B.R.  Rot.  951.  and  upon  the  faid  authority  the 
Erroraidedby  plaintifF  had  leave  given  him,  to  enter  a  remittit  for  the  8/.  which 
entryofa;«-  put  an  end  to  the  writ  of  error;  which  cafe  is  in  manner  a  cafe 
wifttdamna.    j^    ^^j^^^     ^^^   ^^  ^j^^^   Opinion   was  Holt,    Pcivell,    and  PcivySy 

juflices.  And  they  agreed  the  diflindtion  taken  by  Mr.  Atherley ; 
for,  by  Holt,  the  demand  here  is  no  more  intire,  than  every  acflion 
of  debt  for  rent,  or  other  thing  ;  the  demand  is  intire  as  to  the 
adion,  but  not  as  to  the  lien :  and  therefore  the  difference  is,  where 
upon  a  covenant  to  pay  a  fum  certain  debt  is  brought,  the  variance 
of  the  fum  contained  in  the  deed  will  vitiate ;  but  where  the  deed 
relates  to  matter  of  fad,  there  though  the  plaintifF  demand  more 
than  is  due,  he  may  enter  a  remittit.  And  the  cafe  of  Barber  and 
Pomeroy  is  full  in  point.  But  Gould  juflice  contra,  held  that  this 
was  an  intire  contrad:,  and  therefore  that  a  remittit  could  not  be 
entred  for  part ;  no  more  than  there  can  be  an  abridgment  of  an 
intire  thing  at  common  law.  And  he  cited  Dier  65.  10  Hen.  6.  5. 
Teh.  66.  That  this  differs  from  the  cafe  of  Barber  a'  d  Pomeroyy 
becaufe  the  faid  cafe  was  after  verdidl;  but  here  it  would  be  hard,  to 
take  away  the  defendant's  good  caufe  of  demurrer,  which  he  had 
at  the  time  when  he  demurred.  But  per  Holt  chief  juflice,  the 
verdidt  makes  fuch  a  cafe  worfe,  for  there  the  jury  find  the  intangle- 
ment ;  and  yet  the  court,  feeing  the  verdidl  to  be  impofFible,  will 
give  leave  to  enter  a  remittit.  Judgment  was  given  for  the  plaintifF 
for  what  was  due,  with  leave  to  enter  a  remittit  for  the  refidue. 


Regina 


Mich.  Term  i  Annae  reginae.  817 


Regina  ve7-f.  Dr.  Thomas  Watfon  ionncrly  billiop  of 

St.  Davids. 

TH  E  defendant  was  brought  into  the  King's  Bench  upon  u  s.  c.  7  Mod. 
habeas  corpus  diredled  to  the  (heriff  of  Middlefex ;  to  which  56,  117. 
writ  the  (heriff  made  a  long  return,  in  which  the  /knificavit  and  E''"^°'""'"''»- 

1  /^  I  ,  ."  ,     y  cation. 

excommunicato  capiendo  were  (hewn  at  large ,  by  which  it  appeared, 
that  the  defendant  was  in  cuftody  of  the   flieriff,    being  arrefted 
upon  an  excommunicato   capiendo,   being   excommunicate  for  non- 
payment of  cofts,   in  which  he  was  condemned  by  commilTioners 
delegates  in  quadam  caufa  ojicii  Jive  correSlionis  ex  pro?notione 
Lucy,    &c.      And   the   return    of  the    habeas    corpus   being   filed 
(though  the  defendant  was  informed  that  the  Jignijicavit  was  bad, 
and  that  by  exception   taken  to  it  he  might  be  difcharged)  his 
council  offered  a  plea  ingro(red,   and  figned  by  council,   that  he  Plea  to  the 
long  before,  &c.  and  at  the  time  of  the,  &c.  and  now,  is   ^.^//l  return  of  a 
copus  Menevenfis ;  that  he  was  fummoned  to  parliament,  7  Will.  3.   "  ""  "'^^'"' 
and   fat  there  as  bi(hop,  prout  patet  per  recordum ;  et  petit  judi- 
cium, &c.     And  the  intent  of  this  plea  was,  to  have  the  judg- 
ment of  the  King's  Bench  upon  it,  and  upon  the  faid  judgment  to 
bring  a  writ  of  error  in  parliament,  where  he  hoped  to  have  judg- 
ment in  his  favour  as  to  the  right  of  the  bifhoprick,  of  which  he 
was  deprived  by  the  archbi(hop,    &c.     And  therefore   Mr.  Weld 
and    Mr.   Mountague  for    the  defendant    faid,    that    they   infifted, 
that  their  plea  Oould  be  received,  and  that  they   were   ready  to 
try  it  with  the  attorney  general,  whether  the  defendant  was  bifliop 
or  not;  and  that  if  he  is  bifhop  (as  faid  they  he  is)  then  a  capias 
will  not  lie  againft  him,  becaufe  he  is  a  peer  of  parliament.     But 
the  court  refufed  at  iirft  to  receive  the  plea.     i.  Becaufe  the  de- Plea  pleaded 
fendant  is  not  in  cuftodia  marrefcalli  marrefcalciae,    and   therefore  ^^ '"  '"-P"/' 

I  I        1     /-  1         I  L  TT      1  1  marr.  where 

he  cannot  plead   (0,   as  he   has   here.     2.  hie  has   not  made  any  he  was  not, re- 
conclufion  to  his   plea,   and  therefore  the   court   does  not  know,  jefled. 
what  judgment  he  defires,  ^c.     3.  All  the  court  held,  that  bifhops  2.  Becaufeno 
are  fubjedl  to  be  excommunicated,  and  if  an  excommunicato  capiendo  con<:'"f'on- 
(hould  not  lie  againft  them,  there  would  be  a  judgment  without  a  to[Ttkndo'\\l% 
power  of  executing  it,  which  is  ablurd.     But  afterwards  the  de- againft  a  bi- 
fendant  amended  his  plea,  and  pleaded  as  in  cuftody  of  the  (heriff '^°P' 
of  Middlefex.      And    upon    the    importunity    of  the    defendant's 
council,    the  plea  was  received,   and  a  day  given  to  the  Queen's 
attorney  general  to  reply  to  it,  or  demur,  as  he  (liould  judge  pro- 
per.    At  which  day  Mr.  Broderick  for  the  promoter  Lucy  urged, 
that  the  defendant  ought  to  fue  2.  jcire  facias  againft  Lucy,  becaufe 
he  has  an  intereft  in  the  cofts.     And  he  cited  2  Roll.  Abr.  178. 
5.  Ccdrington  v.  Rodman,  that  the  pardon  there  was  by  a  general 
I  a<ft 
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aft  of  parliament,  and  therefore  there  was  no  need  to  fue  a  fcire 

facias  againft  the  party  that  had  recovered  the  cofts  in  the  fpiritual 

court;  but  that  it  would   be  otherwife  in   cafe  of  a  pardon  by  let- 

Scire facias,  ^gj-s  patent.  But,  per  curia)?],  the  defendant  has  no  occaiion  to 
fue  2l  fcire  facias  againft  Lucy;  for  if  a  man  be  excommunicate 
for  nonpayment  of  tithes,  and  afterwards  the  Queen  pardons  the 
contempt,  though  the  parfon  has  an  intereft  in  the  tithes,  yet  if 
the  defendant  be  afterwards  arrefted  upon  an  excommunicato  ca- 
piendo, he  fhall  be  difcharged  by  this  court  upon  pleading  the 
pardon,  being  brought  here  by  habeas  corpus,  without  fuing  a 
fcire  facias  againft  the  parfon.  And  that  is  a  ftronger  cafe  than 
this ;  becaufe  cofts  were  allowed  to  Lucy  here  but  as  a  promoter, 
and  not  as  the  original  caufe  of  the  fuit.  But  the  attorney  general 
not  being  ready  for  the  Queen,  he  prayed  another  day.  And 
afterwards  he  came  and  declared  to  the  court,  that  he  would  not 
intermeddlfe  in  the  matter.  Upon  which  the  court  faid,  that 
fince  it  appeared  to  them,  that  tht  fgnijicavit  was  ill,  becaufe 
it  did  not   appear,  that    thefe  cofts    were   adjudged    in  a  caufe  of 

ficeCfoCar.  ecclefiaftical  conufance  (for  if  it  had  been  for  cofts  alone,  without 

'9^-  doubt  it  had  been  ill)  now  the   words  in  caufa  oficii  five  corre- 

Bionis  do  not  make  it  better;  and  it  is  plain  fince  i  Eliz.  cap.  23. 
that  the  caufe  ought  to  appear  in  the  writ;  for  how  otherwife 
can  this   court  make  judgment   of  the   nine  caufes,    in    order   to 

Rex  V.San-    award  feveral   procefles  with   penalties?    And  Fowler'^  cafe  \^Salk. 

*'^"'  203.]  was  cited,    alfo  a  cafe  between  the  King  and  Hill.  Pafch. 

Rex  V.  Hill, ;  J  2  ^/7/.  c; .  where  by  xht  fignificavit  it  appeared,  that  Hill  was 
'  ^^*'  excommunicate  propter  manifejhim  contemptum  in  non  Johendo  o£lo 
libras  cuidam  J.  S.  in  'which  Hill  was  condemned  in  quodam  ne- 
gotio  concertiente  eruditionnn  puerorum  abfque  licentia  of  the  biftiop, 
&c.  and  the  excommunicato  capiendo  was  quaflied,  and  a  fuperfe- 
deas  granted,  becaufe  it  did  not  appear,  that  this  matter  was  of 
ecclefiaftical  conufance ;  for  it  may  be,  Hill  was  a  writing-mafter, 
which  is  not  within  any  of  the  canons,  nor  compellable  to  take 
a  licence  of  the  bifhop,  but  a  mere  temporal  office;  or  tutor  in 
the  univerfity,  ^c.  The  court  quaftied  the  writ  of  excotfimunicato 
capiendo,  and  difcharged  the  defendant,  and  refuled  to  take  any 
notice  of  the  plea. 


Gibbons 
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Gibbons  verf.  Saunders. 
Intr.  Hll  13  Will.  3.     B.  R.      Rot.  582. 

ERROR.     Debt   upon   a  judgment  given   in  debt  before   the  Debt  on  fta. 
mayor,   Z^c.   of  the  ftaple  upon  a  bond.      And  upon  error  '"^^  'l^ple. 
brought  the  error  ail"gned  was,    i.  That  it  is  not  averred,  that  the  Wmch  83. 
parties  were  merchants  at  the  time  of  the  debt  contradled ;  it  is 
averred,  that  they  were  merchants  at  the  time  of  the  plaint  le- 
vied ;  but  that  is  not  enough,  for  the  ftatutes  of  27  Edio.  3.  cap.  8. 
and  36  Edio.  3.  cap.  7.  require,  that  one  of  them  at  leaft  fliall  be 
a  merchant.     2.   It  does  not  appear,  that  the  bond  was  given  for  a 
matter  concerning  merchandife.     But  the  writ  of  error  was  quafh- 
ed,  becaufe  the  writ  was  directed  majori  aldermannis  et  mcecomitt-  Variance  be- 
bm  civitatis  Briftol,  to  remove  the   record  of  a   judgment   given  '*^^^"  ^^^  ^^' 
upon  a  plaint  levied  before  them  ;  and  the  record  removed  was  of  ^vr'itoferror. 
a  judgment  given  upon  a  plaint  levied  before  the  mayor  and  con-  Writ  of  error 

flableS  of  the  ftaple.  may  now  bea- 

mended  by  the 
late  flatute. 

Tomkins  verf.  Pinfent. 

DEBT  for  14/.  for  rent.     The  plaintiff  declared  upon  a  de- s.  c.  j  Salk. 
mife  made  the  twenty-fifth  oi  Augiijl  11  Will.  3.  of  a  me-  H'- 
fuage  in   St.  "John's  ham  in   Clerlien%vell^   babendu^n  et  tetiendimi  to  ^^l.  Y" 
the  defendant  for  feven  years,    incipiend.  from  the  twenty-fourth  demand  of 
day  of  '^iune  preceding,    reddendum  proinde   quarteriatim   ad  ^z/,^- rent  ought  to 
tiior  maxtme  ufualia  fejla  in   anno  feu  infra   viginti  dies  proxime  ''*  according 
poft  qiiodlibet  diSiorutn  quatuor  feforum  fummam  trium  librariim  et  jum. 
decern  folidorum^  prima  folutione   inde  Jienda  ad  fefliim  fandli   M/- See  Skin.  309. 
chaelis  proxime  feqiiens  dimifjionem  illat?i,  et  fic  deinceps  in  quolibet 
anno  ad  qiiarterialia  jejla  ifualia  fequentia,  viz.  St.  Thomas,  Lady 
day  and  Midfummer ;  et  quod  quatuordecim  librae  de  redditii  prae- 
di£lo  pro  utio   anno  integro  finito  the  twenty  fourth    of  December 
anno    13    Will.   t^.  folubiles  decimo   Januarii  fquente  aretro  fuerunt 
et  infolutae  et  adbuc  infolutae  cxijiunt,    per  quod  a6lio  accrevit  to 
the    plaintiff  to  demand  the  faid    14/.     The  defendant  demurred 
.generally.     And  Mr.  Mompejj'on  took  exception,    i.  That  the  rent 
is  referved  payable  at  the  four  ufual  feafts,    but  the  [w's.]  contains 
but  three,  therefore  that  it  is  ill.     But  per  curiam,  the  \yiz.]  be- ^  ^^,,v  ,.g 
ing  repugnant,  fliall   be  rejeded  as  void.     2.  A  fecond  exception  nant  is  void, 
was,   that  the  year  did  not  end  the  twenty-fourth  of  Decetnber, 
but  the   twenty-firft,   according   to   the   reddendum,    according   to 
which  the  plaintiff  ought  to  demand  his  rent  in  the  adion.     And 

U  of 
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of  this  opinion  Hot,  Pcwe'll,  and  Gcz//^  juftices  were.  Centra  Poicys 
juftice.  And  therefore  judgment  was  given  for  the  defendant. 
For  where  there  are  fpecial  days  of  payment  hmited  upon  the 
reddendum^  the  rent  ought  to  be  computed  according  to  the  redden- 
dum^ and  not  according  to  the  habendum ;  but  where  the  refervation 
is  general,  as  half-yearly,  or  quarterly,  and  no  fpecial  days  are  men- 
tioned, there  the  half-year,  or  quarter,  mufl  be  computed  according 
to  the  habendum. 


Regina  verf.  Flint. 

Variance.  A  Certiorari  iflbed  out  of  this  court,  to  remove  all  convidions  of 
L\  the  defendant,  for  having  removed  foreign  fait,  ZSc.  without 
having  a  permit,  ^c.  The  order  removed  was,  for  removing  of  ialt 
generally.  And  adjudged,  that  this  order  was  not  removed"  by  the 
certiorari-,  and  therefore  the  certiorari  was  quaflied.  Ex  mctiaie 
m'ri  attorn,  gen.  Northey. 


Regina  verf.  Gouch. 

Norfolk,  Jf.  A  T  the  general  quarter- feffions  of  the  peace  held  the 
l\  eighth  of  May  13  JVill.  3.  an  order  was  made, 
upon  complaint  made  to  the  juftices  there  by  Nicholas  Bone  of 
Hoe  labourer  againft  the  faid  Thomas  Gouch,  that  2/.  2s.  and  4^. 
for  hufbandry  works  and  labours  in  huibandry  done  by  the  faid 
Bone  for  the  find  Gouch,  befides  other  money,  as  by  a  bill  thereof 
now  in  court  produced  and  proved  by  the  faid  Bone,  are  due  to 
him ;  and  that  this  court  diredlied  and  required  the  faid  Mr.  Gouch, 
prcfent  in  court,  to  pay  v/ithout  farther  trouble  ;  but  the  fiid  Mr. 
Gouch  obftinately  refufed  fo  to  do ;  it  is  therefore  ordered  by  this 
court,  that  the  faid  Thomas  Gouch  do  forthwith,  upon  demand  and 
fight  of  this  order,  pay  unto  the  faid  Nicholas  Bone  the  fum  of 
2/.  2s.  and  4.d.  for  his  faid  work  and  labours  in  hufbandry  with- 
out further  trouble  or  delay  at  his  peril.  This  order  being  removed 
into  the  King's  Bench  by  certiorari,  Mr.  Feere  Williams  moved  to 
quafli  it,  becaufe  the  juftices  of  peace  have  no  jurifdidlion  over 
any  wages  due  to  fervants,  except  in  hufbandry  for  perfons  bound 
according  to  the  flatute.  Now  it  appears  here,  that  this  order  ap- 
points the  payment  of  other  money ;  and  therefore  the  order  is  ill. 
But  e  centra  it  was  urged  by  Mr.  ClhjLyre,  that  the  juftices  have 
jurifdidlion  ;  for  the  words  of  5  Eiiz.  cap.  4.  are  general ;  and  if 
it  appears,  that  the  wages  were  due  for  labours  in  hufbandry, 
though  it  is  not  exprelTed  fo  in  the  order,  &c.  As  Pafch.  1691. 
B.  R.  Goidd  then  ferjeant  moved  to  quafli  an  order  for  payment 

of 


S.  C.   2  Salk. 
441,  442. 

Order  made 

by  juftices  of 
peace  for  pay- 
ment of  2  /. 
2  s.  and  4  / 
for  husbandry 
works  and  la- 
bours in  huf- 
bandry. 

5  IVIod.  419. 
2  Salk.   485. 
p.  40. 
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in' 


of  2  J.  and  4</.  for  d.iy-labour  and  work  done,  becaufe  it  was  not  Day  labour. 

faid  to  be  due  in  hulbdndry  ;  but  it  was  denied,  becaufe  it  appeared 

that  it  was  done  for  hufbandry ;   and  that  cafe  was  between  the 

King  and  Danicr.     He  cited  alio  T.  Jones  47.  Rex  v.  Lcval,  and  Rcxv.Damer; 

faid,  that  though  it  was  faid  here  to  be  due  for  labours  in  hulbandry, 

befides  other  money  as  by  a  bill  now  in  court  produced  appears,  he 

faid,  that  he  had  the  bill  in  his  hand,  and  that  there  was  nothing 

there  but  matters  of  hufbandry.     And  he  urged,  that  his  client  was 

poor,  and  the  matters  in  queftion  very  fmall.     And  the  order  was 

confirmed  by  Poivell,  Pcwys,  and  Gw/A/juftices,  abfaite  Holt  chief 

juflice,  after  feveral  motions. 

•     Atwood  verf.  Burr. 
Intr.  Pafch.  13  TFilL  3.     B.  R.     Rot.  46. 


E 


R  R  O  R  upon  a  judgment  given  in  the  court  oi  Maid jl one  in  s.  c.  i  Salk. 

_        Kcnt^  in  a  fcire  facias  againft  the  bail  upon  their  recognifance  §9,  4=2- 

there  entred  into  in  a  caufe  between  Atwood  and  Drue.     Several  ^^^^^'    °^' 

errors  were  urged  by  the  council  for  the  plaintiff  in  error,  the  greatefl:  5  Med.  397. 

part  of  which  were  over-ruled  by  the  court.     But  when  they  faw  ^^"''  447- 

the  court  inclined  to  affirm  the  judgment,   they  quafhed  the   writ  ^^J^  403!"^' 

of  error  for  fome  variance  ;  and  then  the  plaintiff  in  error  fued  out  7  Mod.  3. 

a  new  writ  of  error  ;  and  fo  he  did  for  feveral  times  together,  fo^e/^'H^^ 

that  he  fued  eight  writs  of  error.     And  now  the  council  for  the  5  saik.  369. 

plaintiff  in  error,  having  received  a  rebuke  from  the  court  for  thefe  Carth.  447. 

proceedings,  inlifted  upon  a  new  error,  obferved  in  the  record  firfl    "'^  ^5^' 

by  the  chief  jufl: ice  Holt;  which   was,  that  the  Brii  fcire  facias  fm /are  fi- 

was  not  returned,  but  the  entry  was,  that  the  ferjeant  at  mace  Uo  cfaswkh'ZJhf- 
,  ,  .  ^  c         r  •         r     •  j-rLj\  coma  non  mint 

whom  the  precept  m  nature  or  a  jcire  jactas  was  directed)  non  y,.^^^^ 
inifit,  (sc.  and  then  an  alias  was  awarded,  Gfr.  and  fo  continuances 
Were  made ;  and  at  lafl  the  defendant  appeared  at  a  fcire  feci  re- 
turned, and  after  imparlance  demurred  to  the  faid  fcire  facias, 
becaufe  it  was  minus  fuficiens  ad  praediBum  the  plaintiff  Aticood 
excciitioncm  fiiam  verfus  praediBuni  the  defendant  habendum  manii- 
tcnendum,  &c.  et  petit  qi/od  the  ph'mt'iff  ab  executione  fita  verfus  eum 
praecludatur ;  the  plaintiff  joined  in  demurrer,  and  faid,  that  it  was 
futficient  to  have  his  execution,  &c.  and  prayed  it ;  and  then  the 
court  gave  judgment,  omd  the  plaintiff  haheret  executionem.  And 
the  firfl:  error  urged  by  the  council  was,  that  the  firfl  fcire  facias 
*hot  being  returned,  it  could  not  be  continued,  and  fo  all  the  pro- 
ceedings afterwards  were  void ;  for  the  writ  not  being  returned, 
was  totally  lofl.  Againfl  which  it  was  argued  by  Mr.  Raxtnond, 
that  there  was  a  difference  between  an  original  iffuing  out  of  Chan- 
cery returnable  in  the  King's  Bench  or  Common  Pleas,  and  writs 

iffuin'j; 
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ifluing  out  of  the  faid  courts,  or  other  inferior  courts,  and  return- 
able there  j  for  in  the  firfl  cafe,  if  the  writ  is  not  returned,  it  is 
loft,  and  the  court  in  which  it  v/as  returnable  cannot  proceed,  be- 
caufe  the  caufe  is  not  depending  before  themj  but  contra  where  the 
writ  is  returnable  in  the  fame  court  from  whence  it  iffued,  for  there 
the  party  has  a  day  by  the  roll,  and  may  appear  upon  the  day  by 
Srire  /.,cmi's  the  roll.     10  Hai.  7.  11.  L     And  he  cited  feveral  precedents  in  this 
werTa^ways    ^i^urt,  to   prove,  that  heretofore  writs  of  fare  facias  were  always 
entred  upon    entred  upon  the  roll.     Hil.  23  Hen.  7.  B.  R.   rot.  21,  Gfc.     And 
the  roll,  when  j-jg  ^^^^^   j  ^^//^  j^^p^  ^29.   Sir  T.  Mtddkton  V.  Tivinio,  to  prove, 

o/th'isTOur°'!'that  though  the  firft  fare  facias  is  entred  with  a  "oicecomes  non  mift 
b)-eve,  yet  the  plaintiff  may  proceed  and  fue  out  another  j  for  there 
the  cafe  was  thus  ;  judgment  was  entred  againft  Twifiio  in  an  action 
of  debt  in  C.  B.  upon  which  error  was  brought,  and  the  plaintiff 
in  error  found  bail,  who  entred   into  recognilance,  that  he  fliould 
profecute  the  writ  of  error  with  effed:  Sir  T.  Middleton  fued  nfcire 
facias  againft  the  bail,  to  fliew  caufe,  why  he  fliould  not  have  exe- 
cution againft  them,  and  affigned  a  breach,  in  not  profecuting  the 
writ  of  error  with  effect,  becaufe  Ttdnio  did  not  take  out  a  writ  of 
fcire  facias  ad  audiendum  errores,  when  it  was  granted  by  the  court, 
returnable  oSiabis  Trifiitatis ;  the  bail  pleaded,  qucd  praeceptum  fuit 
'vicecomiti,  to  warn  the   plaintiff  in   the  original  action,  returnable 
cSlabis  Trinitatis,    and  that  afterwards  'Tivinio  appeared,    ct  vice- 
comes  non  mifit  breve,    and  the   plaintiff  did   not  come,    and  that 
afterwards  Tunjiio  fued  a  fcire  facias  ficut  alias,  returnable  at  a  day 
certain;  and  there  the  fecond  fcire  facias  was  admitted  to  be  well 
fued,  and  yet  the  firft  writ  was  not  returned ;  and  there  the  party 
might  plead  to  the  fcire  facias  ad  audiendum  errores,  as  well  as  in 
this  cafe,  viz.  a  releafe,  &c.  and  therefore  he  urged,  that  the  faid 
cafe  was  much  to  the  purpofe.     And  Gould  juftice  at  the  lirft  ar- 
gument feemed  to  be  of  the  fame  opinion.     But  afterwards  in  this 
term  the  whole  court  held,  that  fince  the  firft  fcire  facias  was  not 
returned,  an  alias  fcire  facias  could  not  be  fued;  and  therefore  they 
inclined  to  reverfe  the  iudgment.     And  they  looked  upon  the  cale 
in  Rolle's  reports  as  not  tantamount  to  the  cafe  in  queftion.     An- 
other error,    upon  which  Mr.  Broderick  for  the  plaintiff  in  error 
Judgment.      infifted,  was,  that  the  judgment  was  erroneous,  becaufe  it  has  not 
determined  the  matter  referred  to  them  by  the  parties,  which  was, 
whether  the  writ  of  fcire  facias  was  fufficient  or  not,    but  has, 
without  determining  that,  awarded  execution.     And  for  this  Oiv. 
19.  IFalter'scAk,  Cro.Eliz.2ZJ.    Cro.  Jcr^.-^jz.     l  Roll.  Abr.  20^. 
were  cited.     But  to  this  Mr.  Raymond  anfvvered,  that  the  court  has 
in  effedl  determined  the  matter  referred  to  them  by  the  demurrer  of 
the  parties;  for  they  have  adjudged,  that  the  plaintiff  ought  to  have 
execution,  which  is  a  determination  by  confequence,  that  the  writ 
oi  fcire  facias  was  good;  for  if  it  was  not  good,  the  plaintiff  could 

3  not 
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not  have  execution.     But  ns  to  this  point  Holt  chief  juftice  ieemed 
to  be  of  opinion,  that  the  judgment  was  erroneous ;  but  he  gave  no 
pofitive  opinion  to  this  point ;  but  for  the  other  error,  he  was  ready 
to  reverie  the  judgment.     Then  Mr.  Raymond  took  exxeption  to 
the  writ  of  error,  and  moved  to  quafh  it,  becaufe  the  writ  of  error 
was  to  remove  recordum  et  procejfum  adjudicationis  exeaifioms  ju~  gee  i  Lutw. 
dicii  fiiper  praediSfum  p7-aeceptum   de  fcire  facias,    and   the  record  zj,  26. 
removed  was  of  an  adjudication  of  execution  Juper  rccognitionem. 
And  for  this  variance  the  writ  of  error  was  quaOied,  notwithftand-  Variance, 
ing  that  there  were  feveral  precedents  produced,   to  (liew  that  the 
curfitors  ufed  to  make  writs  of  error  upon  judgments  in  fcire  facial 
againft  bail  in  that  manner.     For,  per  curiam,  there  is  a  plain  dif- 
ference between  an  award  of  execution  in  2i  fcire  Jacias  upon  a  judg- 
ment, and  in  a  fcire  facias  upon  a  recognifance.     Then  the  defen- 
dant Burr  fued  another  writ  of  error ;  upon  which  a  motion  was 
made  in  Chancery  to  fuperfede  it,  quia  erronice  emana'vit^   upon 
fuggeftion,  that  the  curfitors  would  certify,  that  no  man  could  have 
more  than  three  writs  of  error  by  the  courfe  of  the  court.     Upon  ^  ^.^^  ,,^3 , 
which  a  day  was  given  to  the  plaintiff  in  error,  to  fhew  caufe,   Gf^,  have  more 
And   the  curfitors    were   ordered   to   attend.     And   upon    hearipo- 1"^^^."  ''^''^^ 
council  of  both  fides  the  lord  keeper  Wright  declared,  that  a  writ 
of  error  was  a  writ  of  right,  and  that  he  could  not  hinder  the  party 
fromfuingiu     And  therefore  the  order  was  difcharged.     Pc//.  1252. 

Brook  verj.  Bifhop. 

TRefpafs.     The  plaintiff  declared,  that  the  defendant  the  fe-  s.  C.  2  S&lk. 
cond  of  yf/>r// broke  and  entred  the  plaintiff's  clofe,  et  her-  639- 
ham  fuam  pedibus  ambulando  conculcamt  et  confumpfit,  necnon  arbor es   "''•'5^' 
juas,  viz.  decern  populos,  &c.  fuccidit,  cepit  et  afportavit,  t^''^ifgref-'^Q^^^'  ^^ 
fiones  praediBas  a  praediBo  fecundo  die  Aprilis  diver/is  diebus  et  vi-  Trefpafs  of 
cibus  ufjue  the  twenty  eighth  of  the  faid  month  ol  April  continu-'^'"^^''^^^^'^^^ 
ando.     Upon  not  guilty  pleaded,  verdidl  was  given  for  the  plain  riff,  cLihma,!, 
and  intire  damages.     Upon  which  Mr.  Branthwaite  for  the  defen-  where  pirt 
dant  moved  in  arreft  of  judgment,  that  the  cutting;  of  the  trees  """°'  ^  '^"^ 

,  ^  With  3  co^ti' 

could  not  be  laid  with  a  continuando ;  and  therefore  intire  damages  nuando,  is 
being  given,  the  jury  (liall  be  intended  to  have  given  for  that  2.%^°°^'^'^^"^ 
well  as  for  the  other  trefpafTes.     And  therefore  judgment  ought  to  cautto  (L^" 
be  arrefted,  becaufe  no  damages  ought  to  have  been  given  for  that,  mages  fliaii  be 
And   Holt  chief  juftice  faid,  that  it  was  time  that  this   exception '"'^"'^^''.'°'''' 
fliould  be  fetded  J   and  that  in  order  to  efFecft  it,  they  would  con- jo  ^"'g^/' 
fider  among  themfelves,  and  give  judgment  after  deliberate  confide-  Sid.  224.249- 
ration  had.     And  afterwards  at  another  day  Holt  chief  juftice  de-  ^'^c!!  ^'"    a 

111  1  11  r  •     •  ^  ^  y     ■        -A-  .  2  Show.    I  g6. 

dared,  that  they  were  all   of  opinion,   that  tne  planitift  ought  to  Vent.  363. 
have  his  judgment,  becaufe  thev  held  the  co?itinuando  as  to  the  trees  R^ym.  396. 

X  to 
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3  Lev.  93.  to  be  void,  becaufe  the  cutting  of  trees  does  not  lie  in  continuance; 
See  1  Lev.  and  then  they  would  intend,  that  no  part  of  the  damages  was  given 
2'°-  for  it;  but  the  continuando  fhall  be  applied  to  the  trefpcffes  that  He 

in  continuance.  And  as  to  the  objection,  that  the  plaintiff"  at  the 
trial,  perhaps,  gave  evidence  of  cutting  at  feveral  days,  by  reafon 
of  the  contimiando ;  he  anfwered,  that  that  (hall  not  be  intended, 
fince  in  point  of  law  only  evidence  of  one  cutting  could  be  given, 
for  the  continuando  is  void.  The  proper  way  to  declare,  where  a 
man  will  give  evidence  of  feveral  trefpaffes,  which  do  not  lie  in  con- 
tinuance, is  to  fay,  that  the  defendant  dhcrjis  diebus  inter  fuch  a 
day  and  fuch  a  day  cut  divers  trees ;  and  then  he  may  give  evidence 
of  a  cutting  upon  any  of  the  days  between  the  days  mentioned  in  the 
declaration.     See  21  Hen.  6.  43.    Judgment  for  the  plaintiff. 


Marsfield  verf.  Marfh. 

Trow;- by  an  'H^Rover  by  an  adminiflrator.     The  plaintiff"  declared  of  a  pofTef- 
f  on"a'poiref-  ^^°^  '"  ^^^  intcftate,    and  of  a   lofs  by  him  in  his  life-time 

fion  and  lofs  (among  Other  things  mentioned  particularly  in  the  declaration)  de 
by  the  inte  duodcnis  thccis,  AfzgUce  cafks  de  fpirit.  et  de  quinqitcgint.  galon.  aquae 
fe^nddntcatf-  cdldae^  &c.  and  then  he  lays  the  converfion  to  be  in  his  own 
notgivein  time,  &c.  ■  Upon  not  gulty  pleaded,  and  a  trial  at  Guildhall  be- 
^^''^^"."' '"^^^  fore  Hu// chief  juftice,  Tucfday  the  twenty  iixth  oi  January  1702, 
executor.  Hilary  term,  i  Ann.  Mr.  Branthwaite  offered  to  give  in  evidence, 
S  C  I  Salk  '•'^'^''  '^'^^''s  ^^s  an  executor  alive ;  and  then  (by  him)  that  will  de- 
285  by  the  ftroy  the  property  in  the  plaintiff.  And  in  trover  he  cannot  re- 
natneof5/a:«  cover  ;  but  perhaps  it  might  have  been  otherwife  in  trefpafs,  becaufe 
"7  Mod  HI-  ^'^'^  ^^''^  poffeffion  would  have  been  enough.  Sed  non  allocatur 
SC.  zSalk.  per  Holt  chief  juftice.  For  (by  him)  the  defendant  fhould  have 
?5v  pleaded  it  in  abatement :  and  it  cannot  be  given  in  evidence  upon 

I  Salk.  zSi,   not  guilty  pleaded,   becauie  here  the  property  is  laid  in  the  inteftate. 
283.  But  if  the  plaintiff  had  declared  upon  a  property  in  himfelf,  and  it 

had  appeared  upon  the  evidence,  that  he  claimed  the  goods  but  as 
adminiflrator  to   /.  5.  Gfr.  there  the  evidence  of  an  executor,  ^c. 
had  been  a  bar  to  the  plaintiff,  becaufe  it  would  have  defeated  his 
property,  upon  which  his  adion  is  founded.     And  a  verdidl  was 
given  for  the  plaintiff,  and  intire  damages.     Upon  which  Mr.  Bra7ith- 
-waite  moved  in  B  R.  m  arreff  of  judgment,  that  the  words,  thecis 
de  fpirit.  with  a  da(h,  and  galon.  were  fo  uncertain,   that  the  court 
could  not  underftand  what  the  plaintiff  meant  by  them  ;  and  there- 
fore that  the  damages  being  intire,  they  were  given  for  them  as  well 
'Trover  d!  12  as  for  the  other  things  ;  and  therefore  that  judgment  ought  to  be 
thfds,  ^"/'"arrefted.     But  af  er  confideration  had  of  it,  Holt  chief  juffice  pro- 
Tt /e\ogalo,i.  nounced  the  opinion  of  the  court  to  be,  that  the  words,  thecis  de 
oqxae  caidttt.  fpirit.  wcrc  Certain  enough,  without  fliewing  what  fort  of  fpirits 

they 
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they  were,  fiiice  they  were  contained  in  the  cafks.  And  he  com- 
p.tred  it  to  the  Cafe  of  trover  for  a  library  ot  books,  without  fpe- 
ciKying  the  particulars,  and  good  ;  and  that  the  words  de  Jpirif. 
with  a  da/h  mufl:  be  underftood  de  fpiritibus.  2.  They  held,  that 
the  word  galon.  was  very  proper.  In  Spe/man's  gloffary  galonis, 
ga/ona,  galonae^  is  expounded  to  be  a  galon.  He  cited  alfo  the 
ordinance  of  meafures,  51  Hen.  3.  and  the  ftatute  dc  pijioribus, 
■cap.  8.  the  faid  word  ufed  in  the  fame  fenfe.  Judgment  for  the 
plaintiff. 

Williams  verf.  Cutting. 

ERROR  C.  B.      In  ajfumpfit  the  plaintiff  declared  upon  the  S.  C  1  Salk. 
cuftom  of  merchants  upon  a  note  payable  upon  demand  ;  and  \%^^^^._ , ,-_  . 
there  was  alfo  another  count  upon  an  iiidebitatiis  ajfumpfit.     Upon  pi.  12. 
non  afjiimpfit  pleaded,  the  jury  gave  feveral  damages  ;  but  the  judg-  ^  ^°^-  '3- 
ment  was  entred,  that  the  plaintiff  fhould  recover  damna  fua  per  g^^^^^j  j^." 
juratory  praediSios  in  forma   praediBa  cijeffa.     And   upon    error  mages  given 
brought,   the  error  afligned  by  Mr.  Pengelly  was,  that  the  firft  count  by  the  jury 
was  not  maintainable,  and    the  judgment,   being  given  for  the  da- |.'^°"j J^f" 
mages    given  by  the  jury  upon  the  faid  promife,    was   erroneous  which  one 
Againft  which  it  was  urged  by  Mr.  IVeld,  that  the  judgment  ought  ^^^  g°°'*.,fn'l 

^  c>  J  '  J       o  <D       another  ill 

only  to  be  reverfed  quoad   and  affirmed  for  the  rell:.     And  to  prove  judgment  i'n- 
that,  he  cited  Hob.  6.   i  Roll.  Rep.  24.  Jacob  v.  Mills,  and  Moor  708.  tire  for  both 
Againft  which  Mr.  Pengelly  cited  Men  74,  JS-     i  ^^^^-  ^^^-  77 S-  lerfejfor'he 
pi.  4.      I  Keb.  232.     Stile  121,  125.     3  Keb.  199,  213.      i  Fentr.  whok. 
27,  39.     2  Keb.  506,  535.  and  that  the  refolutions  have  been  al- Cro.jac.  348, 
ways  contrary   to   the  laid  cafe  of  Jacob  -v.  Mills ;  and  fo  it  was35o^|5^ 
adjudged,  Cro.   Ja.  424.  within  three  years  after  the  faid  cafe  ofi-^Ann.' 
Jacob  V.  Mills;  and    that    the   plaintiff  fhould   have  entred  a  r^-cap.  9. 
mittit  for  the  damages  upon  the-firfl  promife,  and  taken  judgment 
for  the  reft,  as  2  Saund.  378.     And   it  was   held  by  the  whole 
court,  that    the  judgment  being  intire,    could  not  be   reverfed  for 
part.     And  Holt   chief  juftice  faid,    that  he    had   known  it  ruled 
accordingly  in  his  time  upon  debate,   and  that  the  cafes  in  Hobart 
and  Moore  were  not  fupported  by  any  fubfequent  authority.     Note, 
all  the  judges  held  clearly,  that  the  firft  count  was  ill,  according 
to  the  cafe  of  Clerk  v.  Martin,  before,  •j'^'j.  exxept  Powell  juftice, 
V/ho  doubted.     Judgment  was  arrefted,  Jtiji,  ^c. 
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Cooper  verf.  the  hundred  of  Bafingftoke: 


Intr.   P. 


ajc/j.   1 3 


IVilL 
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B.  R.     Rot.  431. 


i 


S.  C.  z  Salk, 
614. 

Farr.  157. 
S.C.I  I  Mod. 

12.    8. 

7  Mod. 

J.  affaults  B. 
in  the  hundred 
of  D  and  car- 
ries him  into 
the  hundred 
of  5.  and  there 
robs  him,  the 
hundred  of  S. 
only  IS  liable 
to  an  aftion 
upon  the  lla- 
tute. 

Goldfb.  ^6. 
I  Sid.  263. 


{^elation. 


AN  aftion  upon  the  ftatute  of  hue  and  cry.  Upon  not  guilty 
pleaded  the  jury  found  a  fpecial  verdid,  upon  which  the  cafe 
was  thus.  Robbers  aflaulted  the  plaintiff  upon  the  highway  in  the 
hundred  of  Mitcheldever,  and  they  carried  him  out  of  that  way  into 
a  coppice  near  adjoining  to  that  highway;  but  this  coppice  lies 
in  the  hundred  of  Bafingfioke  extra.  -The  robbers  took  nothing 
from  the  plaintiff  in  the  hundred  of  MitcheUever,  where  the  af- 
fault  and  feifure  of  the  plaintiff's  perfon  was  made  j  but  they  rob- 
bed the  plaintiff  of  28/.  &c.  in  the  coppice.  And  the  grand  que- 
ftion,  whether  this  aftion  lay  againft  the  defendants,  or  againft  the 
inhabitants  of  the  hundred  of  MitcheUever,  or  both,  was  argued  at 
the  bar  feveral  times;  for  the  plaintiff  by  Mr.  ferjeant  Carthew^ 
Mr.  Montague,  and  Mr.  King ;  and  for  the  defendants  by  Mr. 
Peere  IVilliatns,  Mr.  Raymond,  and  Mr.  Broderick.  And  now 
this  term  Holt  chief  juftice  pronounced  the  opinion  of  the  court  to 
be,  that  the  plaintiff  ought  to  have  judgment.  And  the  method 
that  he  purfued  in  delivering  his  opinion  was  by  way  of  anfwer  to 
the  objedions  taken  by  the  counfel  for  the  defendant  at  the  bar. 
In  order  therefore  the  better  to  underftand  the  reafons  of  the  chief 
juftice,  it  leems  neceffiry  to  repeat  the  fubftance  of  the  arguments 
and  objedions  made  by  the  defendant's  counfel. 

I.  And  firft  they  agreed,  that  this  aftion  ought  to  be  brought 
againft  the  hundred  in  which  the  robbery  was  committed,  by  the 
exprefs  words  of  the  act  of  parliament.  But  they  argued,  that  al- 
though the  goods  were  not  adually  taken  from  the  perfon  of  the 
defendant  in  the  hundred  oi  MitcheUever ;  yet  fince  the  affault  and 
feifure  were  made  there,  and  the  goods  were  immediately  taken 
from  the  plaintiff;  that  will  relate  to  the  feifure,  and  amount  to  a 
robbery  in  the  hundred  of  MitcheUever.  And  to  prove  that,  they 
cited  feveral  rules  of  relation,  and  cafes  concerning  it,  as  Dier  78. 
Plo'wd.  Com.  260.  14  Hen.  6.  47.  A.  being  non  compos  gives 
himfelf  a  ftroke,  then  he  recovers  his  fenfes,  and  then  dies ,  he 
{hall  not  be  adjudged  felo  de  J'e.  33  JJif.  7.  Fiizh.  corone  210. 
If  a  fervant  intends  to  kill  his  mafter,  and  then  he  departs  from 
his  fervice,  and  then  he  kills  his  mafter,  it  is  petit  treafon,  and  y^ 
there  was  a  year  be  wixt  the  firft  defign  and  the  adl  done.  44  Edw. 
3.  14.  4  K'w.  4.  2.  Fitzh.  corone  qj.  Hale  P.  C  J2.  Staunf. 
P.  C.  27.  So  here,  the  affault  and  feifure,  which  caufed  the  fear, 
without  which  there  can  be  no  robbery,  continued  until  the  taking 
I  away 
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away  of  the  goods.  And  if  there  fhall  he  fo  ftrong  a  relation, 
in  a  cafe  where  the  life  of  a  man  is  in  danger ;  much  more  ought  it 
to  be  encouraged,  to  intitle  a  man  to  a  remedy.  They  cited  alfo 
I  Sie^.  263.  Plcdallv.  the  hundred  of  ThilUeicorth,  where  it  was  held, 
that  if  robbers  drive,  or  caufe  the  waggoner  to  drive,  his  waggon 
out  of  the  way  in  the  day  time,  and  they  do  not  rob  him  till  night, 
yet  the  hundred  is  liable,  and  it  ihall  be  adjudged  robbery  in'  the 
day,  becaule  the  firrt:  feilure  is  the  robbery.  So  if  a  man  be  feifed 
in  the  highway,  and  carried  into  a  houfe,  and  robbed  there,  the 
hundred  Ihall  be  liable ;  and  yet  for  a  robbery  in  a  houfe  the  hun- 
dred is  not  liable.  So  i  Sid.  367.  Turner  and  Gary  v.  Smith,  it 
is  reported,  that  it  was  faid  (which  muft  be  meant  by  the  court) 
that  if  robbers  feile  perfnns  in  the  hundred  of  A.  and  lead  them 
into  the  hundred  of  B.  and  rob  them  there,  the  hundred  of  ^.  fhall 
be  liable.  And  there  is  great  reafon  for  fupporting  fuch  refolution?, 
becaufe  the  firft  fault  was  in  the, hundred  of  A.  &c.  For  if  watch 
and  ward  had  been  kept  there,  no  robbery  could  have  enfued. 

But  to  this  objedlion  Holt  chief  juftice  anfwered,  that  it   was 
evident  by  the  verdid:,    that  the   robbery  was  committed   in   the 
hundred    of  Bafingjloke.     For  if  this   fad:    had  happened   in   two  Robbers  feift 
counties  inftead  ot  two  hundreds,  the  robbers  muft  have  been  in-  a  man  in  the 
difted  in  the  latter  county,  and  tried  there.     For  it  is  impoffible  to  " j"!^  j*^/^' 

11/1-1  1    /-  •,•  II  11-  snd  lead  hiir. 

make  the  allault  and  leilure  amount  to  a  robbery;  and  there  is  no  into  the  coun 
colour  here,  to   make   it  a  robbery  by  relation  in  the  hundred  o{^y  o^BMcAr. 
Mitcheldcvcr  •    for  relation  never  holds  place,  but  where  the  thins;,  '^  ^  robbery 

.  •  1  •        »  •  •  Only  in  x>. 

to  which  the  relation  is  made,  is  the  immediate  and  efficient  caufe 
of  the  thing  relating;  but  here  the  affault  is  not  the  efficient  caufe 
of  the  robbery,  for  at  mod  it  is  but  caufa  Jine  qua  non.     And  this 
cafe  is  not  like  the  cafes  of  murder,  where  the  ftroke  is  given  upon 
one  day,  and  the  party  dies  upon  another  day  of  the  fiid  ftroke, 
this  death  will  relate  to  the  ftroke  for  fome  purpofes,  but  not  for 
all ;  for  as  to  the  forfeiture  it  will  relate  to  the  ftroke,  but  not  for 
collateral    purpofes.     Therefore  if  the  murderer   be  indided,    and  Anindidment 
the  indidment  ftiews,  that  the  ftroke  was  upon  one  day,   and  the  ''•  '"^^^  ^• 
death  upon  another,  and  it  concludes,  that  fo  he  murdered  him  firft"fi„„„fl, 
upon  the  former  day;   it  is  ill,  becaufe  no  felony  was  committed  and  he  died  of 
till  the  death :   but  if  it  concludes,  that  fo  he  murdered  him  the  ^V^^n^^%  °/ 
day  of  the  death,  it  is  good.     4  Co.  42.     So  if  a  mortal  wound  be  he  murdered 
given,  and  the  party  languifh  for  a  month,  and  A.  knowing  there-  him  the  firftof 
of  receives  the  murderer;  or  if  conftables  arreft  him,  and  permit  j^"^"-^'  ""^ 
*  him  to  efcape,  and  then  the  perfon  wounded  dies ;  the  receivers  are 
not  acceffory  to  the  felony,   nor  are  the  conftables  felons.      1 1  Hen. 
4,   12.  b.     So  here  there  was  no  robbery  committed,   but  in  the 
hundred  of  Bqfitigjloke,  and  relation  cannot  hold  place.     He  cited 

y  Hutt. 
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Hutt.   lafj.  as  a  cafe  in  point;  and  faid,  that  Got// JJb.  86.  admits 
the  prefent  queftion.     He  faid  farther,  that  the  true  reafon  of  this 
cafe  is  this,  that  the  hundred  is  not  chargeable  becaufe  the  robbery 
was  done  there  which  they  did  not  prevent ;  but  becaufe  the  rc-b- 
bers  were  not  arrefted  within  forty  days  after,  &c.     And  that  this 
is  the  true  reafon  why  the  hundred  is  not  chargeable,  appears  from 
hence,  that  if  they   produce  the  robbers,  notwitliflianding  that  the 
party  robbed  has  fuffered  very  great  damage,  the  hundred  will  be 
excufed.     Until  a  robbery  is  aduallv  committed,   the  hundred  is 
not  obliged  to  make  hue  and  cry  after  the  malefactors,  and  con- 
fequently  ought  not  to  be  charged  for  not  producing  them.     And 
therefore  in  this  cafe  there  being  an  affault  only  in  the  hundred  of 
Mitcheldever,  but  no  robbery,  and  the  robbery  being  in  the  hun- 
dred of  £<7//«^  o>^t',  the  hxxn^vtA.  oi  Bafingftoke  are  obliged  to  feife 
the  offenders;   and  for  not  having  done  it,    they  are  chargeable  to 
J.  affaults  B.  the  plaintiff.     As  to  the  objedion  made,  that  if  A.  be  affaulted  up- 
in  the  hundred  ^^  ^^it  highway  In  ouc   hundred  in  the  day,  and   is  carried  into 
day,  and  car  another  hundred,  and  is  not  robbed  there  till  night;  that  yet  the 
ries  him  into    fecond  hundred  would  be  liable.     He  anfwered,   that   he  was  of 
£\nd"does°^op^"'°"'   ^'^^'  '"  '^^  faid  cafe  the  adion  failed;   becaufe  the  affault 
not  rob  him    was   not   a   robbery,   to   charge  the  firfl   hundred  ;  and  the  other 
till  nioht,  H.    hundred  cannot  be  chargeable,  becaufe  it  was  done  in  the  night.     So 
aaiononthe   if  ^-  be  feifed  in  a  highway,  and  carried  into  a  man  (ion  houfe ;  he 
flatute.  held,  that  A.  would  be  without  remedy  ;  becaufe  fur  a  robbery  in 

a  houfe  the  hundred  is  not  chargeable.     7  Co.  6.     Satidhilt^  cafe. 
2  Inji.  569.     Moor  620.  pi.  848. 

* 

Another  exception  was  taken  by  the  defendant's  council,  that 
Robbery  in  a  the  defendants  cannot  be  charged  in  this  adtion,  becaufe  the  robbe- 
coppice.  j.y  yy^jjs  committed  in  a  coppice  and  not  in  the  highway ;  and 
(by  them)  the  hundred  is  only  liable,  where  the  robbery  is  done 
in  the  highway,  or  in  fome  publick  place  where  watch  and  ward 
may  be  kept ;  but  it  would  be  hard  to  punifh  the  hundred,  where 
they  cannot  prevent  the  robbery  by  keeping  of  watch  and  ward. 
Now  in  a  coppice  they  cannot  keep  watch  and  ward,  becaufe  they 
would  be  trefpaffcrs.  And  that  is  the  realbn,  why  they  fhall  not 
be  chargeable  for  a  robbery  dune  in  a  houfe.  By  13  Edw.  1.  cap.  5. 
highways  are  to  be  enlarged  by  cutting  of  bnihes,  &c.  and  if  the 
lord  of  the  foil  does  not  cut  the  bufhes,  he  (hall  anfwer  for  the 
robbery.  They  cited  alfo  Cro.  Car.  266.  Rex  v.  JVard  and  LimCy 
where  it  is  faid,  that  the  way  there  was  not  fuch,  as  the  inhabitants 
ought  to  keep  watch  and  ward,  or  fhould  be  anfwerable  for  a  rob-  ♦., 
bery  in;  which  argues,  that  it  was  plainly  the  opinion  of  the  court,  ' 
that  they  (hould  not  be  chargeable,  but  for  robberies  done  in  the 
highway. 

Holt 
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Holt  chief  juftice,  the  next  day  after  he  had  delivered  the  opinion 
of  the  court,  faid  that  he  had  in  haft  omitted  to  anfvver  this  objec- 
tion. But  he  faid,  that  they  were  all  of  opinion,  that  it  is  not  ne- 
ceflary  to  be  a  highway,  in  which  the  robbery  is  done,  to  charge 
the  hundred. 

Another  objedion  was  taken  by  the  defendant's  counfel,  that  it 
was  not  found,  that  the  robbery  was  done  in  the  day,  and  then  the 
hundred  will  not  be  liable.  7  Co.  6.  b.  And  it  being  a  fpecial 
verdidl  nothing  fliall  be  intended,  but  it  Hiall  be  prefumed  by  the 
court  that  the  jury  have  found  the  whole  fadt. 

But  to  this  Holt  chief  juftice  upon  the  argument  faid,  that  it  muft  ^"  *"  ^'^'O" 
be  found,  that  it  was  done  in  the  night  j  otherwife  it  fhall  not  be  "P°"  ^'J^' J* ; 
intended,  for  fuch  evidence  ought  to  be  given  on  the  part  of  the  not  alleged, 
defendants.     And  he  did  not  regard  the  faid  exception,  when  he'^''"'^^.'°''''*" 
pronounced  the  opinion  of  the  court.     See  2  Inji.  569.     Judgment  ^aJ^and  a fpe- 
for  the  plaintiff  by  the  whole  court.  ciai  verdia  is 

found,  which 
does  not  find  it ;  yet  if  it  is  not  found  that  it  was  in  the  night,  the  hundred  is  liable. 

Reading  verf.  Rawflerne. 


EJedment  upon  the  demife  of  Bernard.     Upon  not  S.  C.  2  Salk. 

guilty  pleaded,  the  caufe  being  tried  at  tiifi  priuSy  a  cafe  was  ^^3. 2+2- 
made  for  the  opinion  of  the  court,  which   in  eff^ed:  was  thus.     A.  ,23]    *""^"* 
being  felfed  of  the  lands  in  queftion  in  fee,  had  iffue  two  daughters  Chan.  Prec. 
B.  and  C     B.  maaries,  and  has  IfTue  D.  and  dies ;  ^.  devifes  the  ^'^' 
lands  to  D.  and  his  heirs  and  dies  ;  D.  dies ;  and  the  heir  of  Z).  of  ^ff^f  ha? 
the  part  of  his  father,  and  the  heir  of  D.  of  the  part  of  his  mother,  iffue  5.  andC- 
entred  into  the  lands,  and  took  the  profits  for  more  than  twenty  ^^  daughters, 
years  before  this  adion  brought ;  which  adion  was  brought  by  the^)'.  '^l^  \^l 
plaintiff  as  devifee  of  Bernard,  who  was  heir  of  D.  of  the  -^  devifes  his 

part  of  the  father  of  D.     And  this  cafe  was  argued  by  Mr.  Coaiper^^^"^^^  ^'^^■J^^ 
of  the  one  fide,  and  by  Mr.  Mountague  of  the  other  fide.  without  iffae, 

his  heir  of  the 

And  the  firft  queftion  was,  whether  D.  took  the  whole  lands  by  fha  ftaii  take'. 
purchafe,  or  one   moiety  by   defcent  and  the  other  by  purchafe. 
And  the  whole  court  held,  that  D.  took  the  whole  by  purchafe. 
For  though  where  the  fame  eftate  is  devifed  to  the  heir  in  quantity  When  an  heir 
and  quality,  as  he  would  have  taken  by  defcent  if  there  had  been '=''^" ''y ''^, 
no  devifej  the  devife  will  be  void,  and  fuch  heir  will  take  by  A&- lTnA\n%A 
fcent ;  as  if  a  man  felfed  of  lands  of  the  part  of  the  mother  devife  devife. 
them  to  the  heir  of  the  part  of  the  mother,  the  devife  will  be  void, 
I  and 
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and  the  heir  will  take  by  defcent,  3  Lev.  1 27.  liedger  v.  Roive : 
and  as  where  a  man  devifed  lands  to  his  heir  in  fee,  upon  condi- 
tion that  he  fliould  pay  20/.  to  A.  and  upon  refufal  to  pay,  &c.^ 
he  devifed  them  to  A.  in  fee ;  it  was  held,  that  the  devife  to  the  ■ 
heir  was  void,  and  that  it  was  an  executory  devife  to  A.  if  the  heir 
SeeCro.  Car  Jid  not  pay,  Cro.  Eliz.  919.  Awfworth  v.  Pretty:  yet  in  this 
'^'-  cafe  the  devife  was  not  to  the  heir,  for  one  of  the  daughters,  and 

confequently  her  reprefcntative,   is  not  heir  alone,  but  JD.  and  C. 
were  heir  to  the  devifor,  Co.  Li.   163.  L     If  a  man  plead  a  de- 
fcent toii  ftliae  et  cohaeredi,  it  will   be  ill.     Befides,  if  the  court 
hold,  that  £).  took  a  moiety  by  defcent,  they  ought  to  hold  con- 
fequently, that  the  devife  as  to  the  faid  moiety  was  void,   and  then 
the  faid  moiety  ought  to  defcend  to  D.  and  B.  as  heirs  to  A.  and 
confequently  £>.  had  but  three  fourths  of  the  lands,  where  they 
were  intirely  devifed  to  him.     And  therefore  this  cafe  is  not  within 
the  reafon  of  the  cafes  cited ;  but  of  necefTity  it  mufl  be  adjudged, 
that  D.  took  the  whole  by  purchafe.     As  to  the  objeftion,  that  a 
devife  cannot  be  good  in  part  and  void  in  part  as  to  one  intire  thing, 
the  court  faid,  that  it  could  not  be  fupported  ;  becaufe  if  a  man  de-. 
vifc  one  moiety  oi  Blackacre  to  B.  his  heir  in  fee,  and  the  other 
moiety  in  tail ;  the  heir  Ihall  take  the  fee  by  defcent,  the  devife  as 
to  that  being  void,  and  the  other  in  tail  he  fliall  take  by  the  devife 
by  purchafe. 

2.  A  fecond  queflion  was,  whether  the  taking  of  the  profits  by 
the  heir  of  the  part  of  the  mother  of  one  moiety  fhall  not  bar  the 
heir  of  the  part  of  the   father  after  quiet  enjoyment  for   twenty 
years,  by  the  flatute  of  limitations,  from  bringing  an  ejedment. 
Statute  ofli-  And  the  whole  court  held,  that  it  fhould  not.     For  (by  them)  the 
.   initations  does  ftatute  of  limitations  does  not  bar  a  man,  but  where  there  is  an 
"°'''^''tdT  a<^"''^^  dilTeifin.     Now  here  the  bare  taking  of  the  profits  is  not 
fcifin.  "^    'an  adtual  difTeifin.     Befides,  that  where  two  men  are  in  pofTefl'ion 
of  land,  ^c.  the  law  adjudges  it  to  be  the  pofleffion  of  him  who 
hath  the  right,  until  he  be  adlually  difleifed.     B.  and  D.  were  not 
tenants,  for  B.  was  a  mere  flranger ;  and  though  he  took  a  moiety 
of  the  profits,  that  will  not  make  him  tenant  in  common  j  for  a 
man  cannot  difTeife  another  of  an  undivided  moiety,  as  he  may  of 
fuch  a  number  of  acres.     But  farther,  if  they  had  been  tenants  in 
common,  it  is  true,  that  one  tenanf  in  common  may  difTeife  the 
other  ;  but  that  mufl  be  an  adlual  difTeifin,  as  the  hindering  him 
from  coming  upon  the   land,   ^c.  and  not  by  a  bare  perception 
of  the  profits.     As  to  the  objedlion,  that  the  bringing  of  the  ejed- 
ment for  a  moiety  admits  him  to  be  out  of  pofTe  1  on  of  it.  Holt 
denied  it  to  be  fo.     For  if  A.  feifed  of  land  makes  a  leafe  of  one 
undivided  moiety,  and  y.  S.  oufls  the  lefTee,  he  mufl  bring  his 

ejed- 
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ejedment  for  a  moiety  j  fo  if  they  were  both  put  out  of  poflcflion, 
they  muft  have  feveral  remedies,  as  feveral  aflifes,  &c.  Judgment 
was  for  the  plaintiff. 

Brown  et  ux.  verf.  Gibbons. 

CASE  for  words  fpoken  of  the  wife  by  the  defendant,  viz.  s.  c.  i  Salk. 
Mrs.  Brown  is  a  whore,  and  has  done  all  the  whores  do ;  per  206. 
guod  the  plaintiff  being  a  tradefman  lofl  fuch  and  fuch,  viz.  A.  B.  l^'^;  V'^' 
&c.    from  being  his  cuftomers,    who  were  his  cuflomers  before,  [^  cafe  for 
&c.     Upon  not  guilty  pleaded,  the  defendant  at  niji priiis  gave  evi-  words  not  ac- 
dence  by  way  of  mitigation  of  damages,  that  Mrs.  Brown  was  a  ''""^^'^  °^ 
whore.     And  the  evidence  was  very  flrong.     Upon  which  the  ju-  but"mlde  ae- 
ry gave  damages  but  zos.  to  the  plaintiffs.     And  now  Mr.  Moun-  tionabiebythe 
tagne  moved,  that  the  plaintiffs  might  have  their  full  coils  j  which  fhedai'ef 
was  oppofed  by  ferjeant  Darnall.     And  the  court  held,   that  this  are  under  40^. 
aftion  is  not  an  adtion  for  flanderous  words  within  the  meaning  y«''''=P'^'"- 
of  the  ilatute  of  21  Jac.  i.  cap.  16.  becaufe  the  fpecial  damage  is  flJuoL'''''' 
the   git   of  the    aftion,    without   which   it   would  not  lie.     And  Po/>.  158S. 
therefore  fuch  an  adtion  lies  for  the  hufband  alone,  without  join- ^'^°'^- 37'» 
ing  the  wife,  which  is  otherwife  in  a  common  adtion  for  words.  ^^^' 
And  Cro.  Car.  140,     Law  v.  Horwood  was  cited,   and  allowed  by 
the  court  to  be  a  cafe  in  point.     And  Powell  chief  juflice  faid,  that 
if  the  mafler  brought  an  adtion  of  battery  againfl  J.  S.  for  a  battery 
committed  upon  his  fervant,  per  quod  fervitium  amijity  if  the  jury 
upon  not  guilty  pleaded  gave  damages  under  40  j.  the  plaintiff  fhould 
have  full  cofls,  notwithflanding  the  flatute  of  22  6?   23   Car.   2. 
cap.  9.  which  allows  in  common  adlions  of  battery  no  more  cofts  than 
damages,  where  the  damages  are  lefs  than  40^.     And  the  plaintiff 
in  the  principal  cafe  had  full  cofls. 

Cole  verf.  Rawlinfon. 
Intr.  Tri?u  11  IFilL  3.     B.  R.      Rot.  113. 

E"' Jedlment.     Upon  not  guilty  pleaded  the  jury  found  a  fpecial  ver-  s.  C.  1  Salk. 
J  didl,  upon  which  the  cafe  was  thus.     Billingjley  feifed  in  fee  234- 
of  the  Bell  tavern  in  St.  Nicholas  Lane,  London,  married  a  widow,  \^^       ^ 
who  had  a  fon  by  her  firft:  hufband ;  and  upon  the  marriage  Billiiigf.ey  _  ^.j.^     p^^ 
by  leafe  and  releafe  conveyed  the  Bell  tAvern  to  truflees,  to  the  ufe  of  or  life. 
-himfelffor  life,  remainder  to  his  wife  for  her  life,  remainder  to  their 
firfl  fon  in  tail,  &c.  remainder  to  the  right  heirs  of  the  wife,  &c. 
Billingjlty  had  iffue  by  the  faid  woman  John  Billing Jley,  and  died. 
The  wife  afterwards  made  her  will  in  thefe  words  (ijiter  alia)  Item, 

Z  I  give 
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I  give,  ratify  and  confirm  to  my  fon  "^ohn  Billin^ficy  all  my  right,, 
title  and  intcreft  which  I  now  have,  and  all  fuch  term  and  terms 
for  years,  which  now  is,  or  at  any  time  after  my  deceafe  may  hap- 
pen to  be,  in  my  power  to  difpofe  of,  in  whatfoevcr  I  hold  by  leaie 
of  y.  5.  and  J.  N.  and  alfo  the  houfe  called  the  Bei!  tavern  in  St. 
Nicholas  Lane  together  with  the  ftable  thereunto  adjoining.     And 
the  qucllion  was,  whether  Job?!  BilUiigJley  took  by  the  devife  an 
eftate  for  life  in  the  reverfion  after  the  determination  of  the  eftate 
tail,  or  the  inheritance  of  the  reverfion.     If  he  took  for  life,  then 
judgment  ought  to  be  for  the  plaintiff;  if  he  took  the  inheritance, 
then  judgment   ought  to  be    for  the   defendant.     And  the  three 
judges,  ■  Powell,   Pcwis,   and   Gould,   were  of  opinion,    that   John 
BillingJIey  took  the  inheritance,    &c,  againft  the  opinion   of  Holt 
chief  juftlce.     This  cafe  was  three  times  argued  at  the  bar.     And 
now  the  judges  delivered  their  opinions  jeriatim.     And  the  rea- 
fons  of  the  faid  three  judges  were,     i.  That  the  intent  of  the  devi- 
for  appeared  plainly  to  be,  to  devife  a  fee ;  becaufe  fhe  knew,  that 
the  devifee  was  tenant  in  tail  before  by  the  fettlement.     2.  There 
is  not  any  end  of  the  fentence,  till  one  comes  to  the  words  [And 
alfo  the  Bell  tavern]    and  fo  this  latter  part  of  the  fentence  will 
borrow  the  word  give  from  the  former  part  of  the  fentence ;  other- 
wife  nothing  would  pufs  by  this  part  [And  alfo,  &c?\     And  then 
for  the  fame  reafon  they  will  borrow  the  words  which  limit  the 
eftate,  viz,  all  my  right.     But  otiierwife  it  had  been,  if  the  words, 
I  give,  had  been  repeated ;  then  they  would  have  made  it  a  new 
fentence,  and  disjoined  it  from  the  words  of  the  lipiitation.     And 
for  this  they  cited  i  Roll.  Abr.  844.  M.  pi.   i,  2.     Moor  52,     So 
where  a  man  granted  hedge-bote,  to  be  taken  by  the  affignment 
of  his  bailiff,  and  alfo   fire-bote ;    the  words,    and  alfo   fire-bote, 
borrow  the  words,  by  the  affignment  of  the  bailifi^",  as  well  as  the 
word  grant,  and  the  grantee  cannot  take  fire-bote  without  the  af- 
fignment of  the  bailiff,  per  Shelley,    Dier  ig.  b.     3.  They  mufl 
make  this  conftrudlion,  otherwife  the  devife  would  be  void,  becaufe 
the  devifee  had  an  eftate  in  tail  before,  and  therefore  a  devife  to  him 
for  life  would  be  ufelefs  an,d  void.     Powys  juftice  faid  farther,  that 
the  word  [in]  fliould  be  underftood,  as  if  it  had  been  faid.   And 
alfo  in  the  Bell,  &c.  for  quod  fubintelligitur  fioji  deefi.     And  Gould 
juftice   faid,  that  the  words,   the  Bell  tavern,  ^c.   were  fufficient 
to  pafs  the  inheritance  in  this  cafe.     To  prove  which,    he  cited 
Moor  873.     Wbitlock  v.  Harding,  where  a  man  devifed  his  lands 
for  ninety-nine  years,  and  afterwards  he  devifed  all  his  lands  of  in- 
heritance to  B.  though  in  ftridlnefs  the  words,  all  his  lands  of  inhe- 
ritance, were  a  defcription  of  the  lands,  not  of  the  eftate,  yet  it  was 
held,  that  a  fee  fimple  pafTed ;  becaufe  it  appeared,  that  the  devi- 
for  intended  to  pafs  a  fee,  for  an  eftate  for  life  after  ninety-nine 
years  was  of  fo  fniall  value,  that  it  could  not  be  imagined,  that 
4  -  the 
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the  devifor  defigned  to  devife  it.  And  the  fiime  reafon  holds  in 
this  cafe.  Poxvcll  juftice  added,  that  it  was  lawful,  to  tranfpofe 
words  even  in  deeds,  to  fupply  the  intent  of  the  parties ;  and 
much  more  in  cafes  of  wills.  Therefore  he  was  of  opinion,  that 
they  ought  to  read  the  fentence  in  this  manner,  Item  I  give,  Gff. 
to  my  fon  John  Bill'ingjlcy  all  fuch  term,  ^c,  and  all  my  right, 
^c.  in  whatfoever  I  hold  by  leafe  of  J.  S.  or  J.  N.  and  alfo  the 
Bel/,  &c.  this  will  pafs  a  fee  plainly.  And  for  thefe  reafons 
thefe  three  judges  concluded,  that  judgment  ought  to  be  for  the 
defendant. 

But  Holt  chief  juftice  e  contra  was  of  opinion,  that  judgment 
ought  to  be  for  the  plaintiff",  holding  that  an  eftate  for  life  only 
pci&d  in  the  Bell  tavern,  &c.  And  he  faid,  it  is  a  principle  known 
and  certain  in  the  law,  that  upon  a  devife  to  J.  S.  without  limit- 
ing any  eftate,  J.  S.  will  take  it  but  for  his  life,  unlefs  there  be 
ibnae  fpecial  matter  in  the  will,  that  fliews,  that  the  intention  of 
the  devifor  was  to  devife  a  larger  eftate.  And  there  is  no  difference 
■between  a  devife  of  lands  in  pofleffion,  and  a  devife  of  a  reverfion. 
And  in  this  cafe,  if  this  devife  had  been  to  a  mcer  ftranger,  who 
had  not  had  an  eftate-tail  before,  it  would  have  pafled  but  an  eftate 
for  life.  And  for  that  purpofe  he  cited  Cro.  Eliz.  330.  Dickens 
V.  Marpal,  where  J.  S.  devifed  his  lands  and  goods  to  his  fon 
and  daughter,  after  his  debts  and  legacies  paid,  to  be  equally  di- 
vided between  them ,  and  held  that  they  took  but  an  eftate  for 
life :  and  yet  it  might  be  objected,  that  if  the  debts  and  legacies 
were  not  paid  in  the  hfe  of  the  daughter,  fhe  would  take  nothing. 

Objedlion.  Thefe  words,  And  alfo  the  Bell,  &c.  relate  to  the 
words.  All  my  right,  &c. 

Anfwer.  That  cannot  be,  becaufe  the  words.  All  my  right,  ^c. 
which  I  now  have,  and  all  fuch  term,  &c.  are  relative  words, 
and  muft  hawe.a  fubjeft,  and  that  is  what  follows,  viz.  in  what- 
foever I  hold  by  leafe,  (s'c.  and  then  the  words,  and  alfo  the 
houfe,  &c.  follow,  which  may  relate  to  the  words,  give,  &c.  and 
cannot  relate  to  the  words,  all  my  right,  &c.  which  are  fatisfied 
before  by  the  words,  in  whatfoever  I  hold  by  leafe,  (j'c.  Farther, 
turn  the  words  into  Latin,  Item  c/ono,  &c.  omne  Jus  mcwn,  &c. 
et  omnes  tales  terminwn,  &c.  in  quociinque  teneo  per  dimijjioiian,  &c. 
acetiam  domum,  &c,  and  fo  the  words  are  very  good  grammar, 
and  there  is  no  reference  to  the  word  right,  and  fo  as  to  the  Bell 
tavern  the  devife  is,  that  ftie  gives  the  houfe  called  the  Bell  tavern, 
ISc.  which  will  pafs  but  an  eftate  for  life. 

Objedion.     The  prepofition  In  fhall  be  underflood. 

Anfwer, 


d 


834  Mich.  Term  i  Annae  reginae. 

Anfwer.     It  is  underftood  fometimes  in  Latin,  never  in  EngliJIi), 

Objeftion.     The  copulative  And  joins  them. 

Anfwer.  No,  becaufe  they  are  not  of  the  fame  nature,  viz. 
leafehold  and  fee-fimple.  And  therefore  the  words,  the  houfe, 
&c.  cannot  relate  to  the  prepofition  In,  the  Bell  tavern  not  being 
leafe ;  and  therefore  it  muft  be  the  accufative  cafe,  and  fo  cannot 
relate  to  the  right,  &c.  but  to  the  words,  give,  <5C. 

Objedion.     The  vi^ords  fhall  be  tranfpofed. 

Anfwer.  That  cannot  be,  becaufe  they  are  good  fenfe  and 
grammar  as  they  are ;  for  that  is  only  done,  to  make  a  nonfenfical 
word  fenfe. 

Objeftion.     Moor  873. 

Anfwer.     If  the  reafon  there  given  (hould  be  admitted  to  be  the 

reafon    of  the  judgment,   yet    it  differs  from  this  cafe;    becaufe 

there  the  term  for  ninety-hine  years  appears  upon  the  face  of  the 

will,  and  is  created  by  it.     But  that  was  not  the  true  reafon  of  the 

Devife  of      judgment.     The  reafon  was,  becaufe  a  devife  of  all  his  lands   of 

lands  of  inhe-  inheritance  paffed  a  fee;  and  it  might  be  a  great  queftion,  if  it  did 

" not  pafs  a  fee,  why  he  devifed  them  by  the  name  of  his  lands  of 

inheritance.  And  the  cafe  is  reported  in  Hob.  2.  to  have  been  ad- 
judged upon  the  fame  reafon.  Indeed  the  cafe  there  is  put  dif- 
ferently, becaufe  it  is  there  a  devife  of  the  inheritance  of  his  lands, 
which  is  a  fee  without  doubt  in  a  will. 

Objection,     i    Roll.  Abr.    844.    M.  pi.   i.  Off.  and  the   other 
cafes  to  the  fame  purpofe. 

Anfwer.  The  faid  cafes  are  not  parallel  to  the  cafe  in  queflion, 
becaufe  there  is  a  plain  relation  to  all  that  preceeds,  as  well  the 
words  of  limitation  as  of  grant ;  but  here  the  words,  right,  ^c, 
are  fatisfied  by,  and  relate  to,  leafes,  as  is  faid  before.  And  he 
cited  Cro.  Car.  447,  449.  Wilkinfon  v.  Merrylatid;  where  a  man 
devifed  all  the  reft  of  his  goods,  chattels,  leafes,  eftates,  mortgages, 
debts,  ready  money,  plate,  and  other  goods,  whereof  he  was  pof- 
feffed,  to  his  wife,  and  died  having  a  mortgage  in  fee  forfeited  ; 
and  held  that  no  fee  pafled :  and  yet  mortgage  is  an  extenfive 
word,  but  there  wanted  words  of  inheritance ;  which  proves,  that 
in  the  expofition  of  wills  no  regard  ought  to  be  had  to  external 
accidents,  (which  Poivell  juftice  agreed  in  his  argument.)  And 
I  '•  therefore 
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therefore  the  reafons  urged,  that  this  eftate  came  from  the  £uher  of 
"^ohn  Billingjley,  &c.  are  not  prevalent. 

Objedion.  That  according  to  this  expofition  the  devife  will  have 
no  effeft. 

Anfwer.  That  is  no  reafon  to  conftrue  a  larger  eftate  to  pafs  by 
the  will,  than  the  words  will  pafs ;  for  it  does  not  appear  in  the  will 
itfelf.  And  (by  him)  for  thefe  reafons  an  eftate  for  life  only  paiTed, 
and  the  plaintiff  ought  to  have  judgment.  But  by  the  other  judges 
judgment  was  given  for  the  defendant. 

Afterwards  a  writ  of  error  was  brought  in  the  Exchequer  chamber 
upon  this  judgment. 

Clerk  ve?'f.  Udall. 

IN  ajjumpfit  upon  quantum  meruit,  upon  iio?i  ajfumpfit  pleaded,  s.  C.    Fa-r. 
and  verdid  for  the  plaintiff,  it  was  moved  in  arreft  of  judg-  '°6-^^ 
naent,  that  the  declaration   was  ill,    becaufe  it  was   to  pay   fuch  saik.  649. 
fums,  as  the  plaintiff  rationabiliter  habere  mereretur.     Upon  which  j^j^^^^^,^^^ 
judgment  was  flayed  until  this  term.     And  now  the  court  held, 
that  it  was  well  enough,  and  the  fame  with  meruit.     Judgment 
for  the  plaintiff". 

Dike  verf.  Brown. 

UPON  a  motion  for  a  prohibition,  the  cafe  was,  the  defen- Tithes  of  fag- 
dant  libelled  in  the  fpiritual  court  for  tithes  of  faggots  made  gots. 
of  loppings   of  trees ;   and  the  fuggeflion  for  a  prohibition  was,  ^^''"^'■'^-    *P- 
that  thefe  loppings  were  cut  from  the  flumps  of  timber-trees  above 
the  growth  of  twenty  years.     And  it  was  alleged,  that  fentence 
was  given  in  the  fpiritual  court,  and  therefore  the  plaintiff  comes 
here  too  late,   to  have  a  prohibition.     But  per  Holt  chief  juflice  Prohibition 
the  fentence  will  not  hinder  the  having  a  prohibition  in  any  cafe,  after  fentence. 
but  in  cafe  of  prohibitions  grounded  upon  23  Hen.  8.  cap.  9.  for 
citing  out  of  the  diocefe.     But  becaufe  the  plaintiff  had  not  plead- 
ed this  matter  in  the  fpiritual  court,   they  denied  the  prohibition  ; 
becaufe  the  fpiritual  court  has  general  jurifdidion  of  tithes,  and  if 
any  fpecial  matter  deprives  them   of  their  jurifdidion,  it  mufl  be 
pleaded  there.     And  if  it  had  been  pleaded  there,  and  iffue  joined 
upon  it,  and  upon  the  trial  it  had  been  found  not  to  be  fiha  cacdua^ 
it  had  been  well.     But  if  they  had  refufed  to  admit  the  plea,  a  pro- 
hibition fliould  have  been  granted. 

A  a  Crofs 


836  Mich.  Term  i  Annae  reginae. 


Crofs  'verf.  Smith. 

s.c.  iSaik.  I'"ifr.  Mich.  12  Will.  3.     B.  R.     Rot.  191. 

148. 

^^•viod'^^"  TERROR  "po"  a  judgment  given  in  the  court  of  the  bifhop 
^zMod  643. 12/  of  Ely  in  cafe  for  words  fpoken  the  twenty-fifth  of  March ^ 
3Salk.  79.  12  Will.  3.  of  the  plaintiff.  The  error  afligned  was,  that  a  cer^ 
Certiornri  lies  tioruri  iffucd  out  of  the  common  Pleas,  telle  the  twelfth  of  Pe- 
in  the  Com-  ^ruary  12  Will.  3.  returnable  in  Eafter  term  following,  to  remove 
rerovelcaufe  the  caufc,  and  it  was  allowed,  and  neverthelefs  they  proceeded 
in  the  court  of  afterwards  to  give  judgment  for  the  plaintiff.  The  defendant  in 
^'^"  error  pleaded  a  grant  to  the  bifhop  of  Ely  of  conufance  of  pleas, 

and  an  allowance  of  it  in  this  court  21  Ediu.  3.  and  that  the  caufe 
of  a>flion  arofe  within  the  jurifdidion  of  the  faid  court,  and  that 
this  matter  was  returned  to  the  Common  Pleas  upon  the  writ  of 
certiorari,  and  that  fo  the  court  of  Eh  had  good  authority  to 
proceed,  Q?r.  To  this  plea  the  plaintiff  in  errar  demurred.  And 
it  was  argued  feveral  times  at  the  bar  by  Mr.  Parker,  Mr.  Bro~ 
derick,  and  Mr.  Eyre,  for  the  plaintiff  in  error,  and  by  Sir  Bar- 
tholomew Shower,  Mr.  Ward,  and  Mr.  Weld  for  the  defendant  in 
error.  And  the  points  made  by  them  were,  i.  Whether  a  cer- 
tiorari lay  out  of  the  Common  Pleas  to  the  court  of  Ely.  2.  If 
it  lay,  whether  it  would  be  a  fiiperfedeas  to  their  proceedings. 
And  the  whole  court  held  the  affirmative.  And  Holt  chief  juflice 
faid,  that  there  are  three  forts  of  inferior  jurifdidions.  The  lirft 
is  te7iere  placita,  which  is  the  loweft,  and  is  a  concurrent  jurif- 
didion ;  in  which  cafe  the  plaintiff  may  proceed  in  the  in  erior 
court  if  he  will,  but  that  does  not  deprive  the  fubjed,  of  having 
it  tried  in  a  fuperior  court  (if  he  will)  of  the  King's  ;  and  that  for 
good  reatbn,  for  if  it  were  otherwif'c,  a  man  who  comes  by  chance 
into  an  inferior  jurifdidion,  might  be  arrefled  there,  and  detained 
in  gaol  a  long  time  for  want  of  bail.  The  fecond  fort  is  conu- 
fance of  pleas,  which  is  by  grant  to  fome  lord  of  the  franchife; 
The  iord only  and  it  is  he  alone  who  can  take  advantage  of  it,  neither  the  plain- 
can  take  ad  jjjf  „Qp  defendant,  for  he  cannot  plead  it  to  the  iurifdidion  of  the 
nufanceof"^"  court ;  but  the  lord  of  the  franchile  by  his  bailiff  or  attorney  mufl 
pleas.  come  in   and  claim  the  franchife ;  and  though  the  lord  ought  to 

have  the  adion,  yet  this  court  is  not  oufled  by  it,  but  the  plea  re- 
Proceedings    mains  under  the  controul  of  this  court ;  for  day  is  given  here  upon 
upon  conu-     ji^g  roll  jq  fj-jg  parties,  to  be  in  the  inferior  court  at  a  day  certain, 
*""    ■  and  the  parties  are  commanded  there,   and  the  tenor  of  the  record 
of   this  court    is   fent,    for   the    inferior  court  to  proceed ,   and   if 
juflice  is  done  there,   all  is  well,    but  the  record  is  here;  and  if 
juflice  is  not  done  there,  as  if  the  court  there  does  not  proceed 

upon 
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upon  the  day  prefixed,  or  if  the  judge  miibehaves  himfelf,  &V. 
the  plaintiff  ihall  have  a  relummons.  And  it  is  the  benefit  of  the 
lords  only,  that  is  confidered  in  this  matter.  But  thefe  jurifdidlions 
were  hardlhips  to  the  fubjed-,  and  allowed  by  27  Hen.  8.  cap.  24. 
rather  for  their  antiquity  than  for  any  other  reafon,  and  they  were 
detrimental  to  the  prerogative  of  the  crown,  and  therefore  certio- 
raris  were  always  allowed,  to  prevent  the  grievances  of  thefe  in- 
ferior iurifdidlions.  The  third  fort  are  exempt  jurifdidlions,  as  Exempt  jurif- 
where  the  King  grants  to  a  city,  &c.  that  the  inhabitants  fliall  be  '^"^''°'"- 
fued  within  the  city,   and  not  elfewhere.     Such  a  grant  may  be 

.  pleaded  to  the  jurifdidion  of  the  King's  Bench,  &c.  if  there  is  a 
court  there,  that  can  hold  plea  of  the  caufe.  But  no  body  cau 
take  advantage  of  it  but  the  defendant ;  and  if  he  fues  a  certiorari, 
it  will  remove  the  caufe,  becaufe  the  defendant  has  waived  his  pri- 
vilege for  his  own  benefit ;  fo  that  there  is  no  jurifdidion,  that 
can  refift  a  certiorari.  As  in  the  cafe  of  a  cuftomary  proceeding 
by  foreign  attachment,  if  the  defendant  cannot  find  bail  below,  he 

'  may  fue  a  certiorari ;  and  upon  putting  in  bail  in  the  fuperior 
court  the  caufe  will  proceed  there.  The  ftatutes  43  Eliz.  cap,  5. 
21  Jac.  I.  cap.  23.  admit,  ihiX.  3.  habeas  corpus  ^ind  certiorari  have 
always  been  allowed,  though  the  43  Eliz.  cap.  5.  does  not  men- 
tion exprefsly  a  certiorari,  but  under  the  general  words,  other 
^  writ  or  writs.  As  to  the  diftindion  taken  between  the  King's 
court  and  that  of  lords  of  franchifes,  that  a  certiorari  will  lie  to 
the  former,  but  not  to  the  latter ;  it  is  no  concern  to  the  fubjed, 
to  whom  the  court  belongs.  Farther,  fuppofe  that  the  King  grants 
to  a  corporation,  that  the  mayor  and  aldermen  fliall  be  juftices  of 
peace,  and  that  they  fliall  hold  a  court  of  feffions ;  this  franchife 
is  as  much  a  right  to  the  town,  as  this  of  the  bifliop  of  Ely ;  and 
yet  in  common  experience  certioraris  are  granted  to  them  every 
day. 


Objedion.  It  is  unreafonable,  that  thefe  certioraris  fliould  fuper- 
il     fede  the  proceedings  of  inferior  courts  j  becaufe  upon  the  return  of 
the  certiorari  the  court  cannot  proceed  upon  the  record  returned, 
but  the  plaintiff  muff  fue  a  new  original. 

Anfwer.  The  fame  objedion  extends  to  a  habeas  corpus  granted 
by  the  Common  Pleas,  which  hath  never  been  queftioned.  The 
jurifdidion  here  is  but  a  bare  conufance  of  pleas,  and  it  is  a  great 
queftion,  whether  an  exempt  jurifdidion  can  be  in  any  cafe,  but 
in  that  of  a  corporation.  There  is  no  colour  to  fay,  that  this  is  a 
county  palatine.  The  24  Edw.  3.  62.  pi.  5.  cited  by  Mr.  Ward, 
to  warrant  that,  has  no  fuch  opinion.  And  therefore  a  certiorari 
lies  there,  as  well  as  to  any  other  inferior  court  that  hath  only 
conufance  of  pleas.  And  a  certiorari  will  be  a  fiiperfedeas,  as  t.  Jones  209. 
X  well 
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well  as  a  habeas  corpus.     And  that  a  habeas  corpus  is  a  fuperfedeas. 
Cro.  Car.  261.  is  in  point. 

A  recordnri         Another  point  was  made,  whether  this  plaint  was  removed  by 
anicfrtiorari  ^j^jg   certiorari ,   becaufe  the    writ   was  tefte   the    twelfth   of  Febr. 
thmasdone     n  Will.  3.  to  remove  a  plaint  tunc  nuper  k'vatam  Jive  ajirmatam, 
between  their  returnable  Eajler  term    12  JVill.  3.  and  the   plaint  was  entred  the 
/f/?fandre-     twcnty-fifth  of  March  between   the  tejie  and   return  of  the  writ. 
And  the  whole  court  held,  that  this  writ  removed  the  plaint,  be- 
caufe a  certiorari  is  like  a  recordari,  and  removes  all  things  done  in 
court  between  the  teJle  and  return.     The  fame  law  of  a  writ  of 
error,      i   Ventr.  68.      1  Roll.  Abr.  395.     Fitzh.  Nat.  Bre.  j\.  a. 
3  He7i.  6.  30.  b.     And  for  precedents  of  that  form  of  writs.  New 
^hef.  Brev.  37.     3  Brown/.  335.     And  the  judgment  was  reverfed 
by  the  whole  court. 

Gould  verf.  Johnfon. 

6.  C.  I  Salk.  TT'RROR  upon  a  (udgment  of  the  Common  Pleas  in  ajfumpfit^ 
2;.  \__,   where  the  plaintiff  declared,  that  the  defendant,  in  confldera- 

2  Salk.  422.   J-      ^     j.j^g  plaintiff  would  receive  A.  B.  and  C.  into  her  houfe  ut 

rarr.  143.  ,  ,  *  .  - 

7  Mod.         hofpites,  and  provide  for  them   meat,  drink,  &c.  to  pay  fo  much 

Kon  nffiimpj^t  ^^  ^^^  fliould   deferve ;  and  then  the  plaintiff  avers,  that  fhe  re- 

infra  /.v  «'--  ccivcd  them  into  her  houfe  [but  does  not  fay  ut  hofpites^f  and  pro- 

"bMnr/i^t  '^'^^^'^  meat,  drink,  (Sc.     The  defendant  pleaded  ?io?i  ajfumpfit  infra 

ft  upon  an    ft'x  mwcs.     Upou  which  the  plaintiff  demurred.     And  judgment  in 

executory       the  Common  Pleas  for  the  plaintiff.     And  it  was  agreed  by  all,  that 

promi  e.         ^.j^^  ^j^^  ^^^^^  j|]^  ^^^  ^.j^j^  being  an  executory  collateral  promife,  the 

See.  1  Mod.   (]cf(_.ndant  Cannot   plead  non  ajjumjifit  i^ifra  fex  annos,  but    fliould 

Lev  298.      have  pleaded,  cauja  aciionis  iion  accredit  infra  fex  annos ;  for  if  the 

10  Mod  10+.  caufe  of  adion  accrued  within  fix  years,  it  matters  not  when  the 

Vent  ^1%.     P''^'^'^^  ^^^^  made ;  but  if  it  had   been  indebitatus  afumpfit^  that 

plea  had  been  good.     Then  Mr.  Chetham  and  Mr.  Broderick  for  the 

It  is  not  ill,     plaintiff  in  error  affigned  two  faults  in  the  declaration,      i.  That  it 

thougiiitap-  gppg^fj-s   upon   the   declaration,    that    the   caufe  of  adlion   accrued 

pc.irs  upon  the    l^rr  '  ,,^..  _ 

declaration,  more  than  fix  years  be' ore,  i^c.  and  therefore  it  is  not  neceffary  to 
that  the  caufe  pje^(l  the  ftatute,  bccaufe  it  appears  upon  the  declaration.  And 
crvied'mor^e  ^'^^  that  O'o.  Car.  1 1 5.  was  cited  as  a  cafe  in  point.  Sed  non  allo- 
th.in  fix  ytiKcatur.  For  the  flatute  in  this  cafe,  as  well  as  in  all  others,  ought 
before.  jq  ]-,£  pleaded  ;  for   it  may  be,  the  original   was  fued   within  fix 

years  after  the  caufe  of  adion  ;  and  therefore  the  defendant  fluU 
plead  the  flatute,  to  the  end  that  the  plaintiff  may  have  an  oppor- 
tunity to  reply  fuch  matter. 

Averment.  Another  exception  to  the  declaration  was,  that  it  is  not  averred, 

that  flie  re<.eived  them  ut  hofpites ;  and  there  is  a  difference  between 

receiving 
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receiving  a  man  generally,  and  ut  hofpifem ;  and  in  fuch  a  cafe  as 
this  they  ought  to  fhew  a  precife  performance  of  the  confideration 
of  the  promife,  to  intitle'  them  to  the  aflion.  And  many  cafes 
Avere  cited,  to  all  which  the  chief  juftice  gave  a  full  anfwer,  and 
faid  that  they  came  not  up  to  the  cafe  in  queflion. 

Objedion,  Cro.  Jac.  45.  A.  was  bound  in  a  recognifance,  that 
B.  fliould  appear  to  an  adtion  upon  eight  days  warning,  and  if  he 
was  condemned,  fhould  futisfy  the  debt;  but  it  was  not  averred 
that  he  had  eight  days  warning.  Anfwer.  There  A.  a  flrano-er 
was  to  be  afFecfled  by  the  appearance,  &c.  and  therefore  there 
ought  to  be  precifely  fuch  an  appearance,  as  was  mentioned  in  the 
condition  of  the  recognifance ;  and  though  B.  appeared  upon  other 
terms,  that  would  not  charge  A.  a  third  perfon.  As  if  J.  S.  be 
bound  in  a  bond  to  J.  N.  to  pay  J.  N.  money;  J.  N.  may  ac- 
cept of  a  horfe  inftead  of  it :  but  if  '/.  S.  be  bound  to  J.  N.  to 
pay  A.  money ;  A.  cannot  accept  a  horfe. 

Objedlion.  W.  7 c?ies  4.4.1.  Lrate' s  cak ;  Ajiimpfit  in  confidera- 
tion that  7,  5.  at  the  requeft  of  the  plaintiff  fhould  rehnquifh  ad- 
miniftration,  and  permit  the  defendant  to  have  it,  to  do  fuch  an 
act ;  and  avers,  that  J.  S.  relinquifhed  adminiflration,  &c.  but 
does  not  fay  at  the  requeft  of  the  plaintiff.  \ 

Anfwer.  There  the  requeft  was  an  act  to  be  done  by  the  plain- 
tiff; and  if  he  did  not  do  it,  there  is  no  reafon,  that  he  fhould 
have  the  recompenfe. 

Objection.     2  Leon.  53. 

Anfwer.  Cro.  Jac.  404.  is  fince  adjudged  to  the  contrary,  that 
it  is  not  necefTary,  to  aver  a  requeft. 

Objection.  Cro.  Jac.  245.  2"eh.  175.  AJfumpfit  upon  good 
confideration  to  pay  to  the  plaintiff  fb  much  ante  inccftionem  itineris 
froximi  of  the  plaintiff  to  London,  avers  that  he  incepit  iter  fuum 
fuch  a  day,  Gfc.  / 

Anfwer.  The  faid  cafe  is  hot  law,  for  it  appears,  that  the 
money  was  dug;  for  if  that  Was  not  the  next  journey,  yet  the 
money  was  due,  becaufe  then  "tlrere  was  a  journey  before.  Now 
in  this  cafe,  receiving  a  man,  and  providing  meat,  drink,  &c.  is  a 
receiving  as  a  gueft.  And  if  the  plaintiff  received  them  upon  an- 
other account,  that  ought  to  have  been  fhewn  of  the  other  fide. 
And  if  the  words  lit  hofpites  had  been  omitted  in  the  agreement, 
yet  it  would  have  been  underftood  the  fame  thing;  therefore  the 

B  b  inferting 
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inlerting  of  them  will  make  no  alteration.  2  Saund.  373.  I'ate 
V.  Leiviji,  and  Stile  163,  Johnfon  v.  Abington,  prove  it.  And 
judgment  was  given  for  the  plaintiff  by  the  whole  court,  "viz.  the 
judgment  of  the  Common  Pleas  was  affirmed. 

Green  verf.  Young. 

s.  c.  2  SaJk.  ¥  N  evidence  upon  the  trial  in  an  aftion  upon  a  policy  of  infurance 
If  the  govern-  '  ^^e  cafe  appeared  to  be,  that  the  infurers  agreed  to  infure  the 
ment  lay  an     fliip  from  her  arrival  at  in  '"Jamaica  during  her  voyage 

embargo  upon  ^g  Loiidon  j  and  an  embargo  was  laid  upon  the  fhip  by  the  govern- 
"erJards  feife  mcnt ;  and  aftcrwards  they  feifed  the  fhip,  and  converted  her 
her,  and  con-  into  a  firefhip,  and  offered  to  pay  the  owners.  And  the  queflion 
vert  her  into  ^         j£  ^j^j^  ^^0^,^  gxcufe  the  inlurers  ?    And  Holt  chief  iuflice 

a  firelhip,  the   ,      '  ...  .         •  .  ,  j     i  i  ■  •  i  •       i 

infurers  are  fcemed  to  incline,  that  It  would  not,  and  triat  triis  was  withm  the 
liable.  words,  detention  of  princes,  ^c.  but  he  gave  no  abfolute  opinion, 

becaufe  the  caufe  was  referred  to  the  three  foremen  of  the  jury. 
Deviation.  In  the  fame  cafe  he  faid,  that  if  a  policy  of  affurance  be  made 
to  begin  from  the  departure  of  the  fhip  from  England  until,  ^c. 
and  after  the  departure  damage  happens,  ^c.  and  then  the  (hip 
deviates ;  though  the  policy  is  difcharged  from  the  time  of  the 
deviation,  yet  for  the  damages  fuftained  before  the  deviation,  the 
infurers  fhall  make  fatisfadlion  to  the  infured. 


Tilly  ve7'f.  Richardfon. 
s.  C.  1  Salk.  ryichardfon  brought  an  adtion  againfl  Tilly  warden  of  the  prifon 

Far    izo.  °^  ^^^  ^^^-'^^  ^'^  ^-  ^-  ^°''  ^  '^^^^  ^"^  ^°  ^^"^  '^''^"^  ^'^h'y    ^""^   '"^~ 

7  Mod.         covered  there ;  upon  which  Tilly  brought  a  writ  of  error  upon  the 

8  iViod.  79.  judgment  of  the  Common  Pleas  returnable  in  B.  R.  to  which  bail 
judgment  of  was  put  in,  and  the  judgment  of  the  Common  Pleas  was  affirmed. 
the  Common  Then  Tilly  brought  another  writ  of  error  upon  the  judgment  of 
^ilTft'er'^er'ro"'  ^^^  King's  Bench,  returnable  in  parliament.  And  Mr.  Broderick 
in  parliament  movcd,  that  the  Jaft  Writ  of  error  might  be  allowed  without  put- 
ought  to  be    ting  in  bail ;  becaufe  the  bail  upon  the  firft  writ  of  error  was  fuffi- 

cient  to  fecure  the  plaintiff  for  what  damages  he  might  fuffer  by 
the  delay,  and  for  his  cofls.     And  he  faid,  that  this  cafe  was  not 
within  the  flatute,  which  requires  bail  upon  error.     Sed  curia  con- 
tra. That  new  bail  muft  be  put  in ;  for  the  King's  Bench  cannot 
take  notice,  whether  bail  was  put  in  in  the  Common  Pleas  or  not. 
Not  putting    Por  if  no  bail  was  put  in  there,  yet  the  King's  Bench  would  pro- 
not  hind°e"     ^^^^  Upon  the  writ  of  error ;  becaufe  the  not  giving  bail  does  not 
the  proceed-    hinder  the  proceedings  upon  the  writ  of  error,  but  only  hinders  the 
ing  of  the      ^j.!j  Qf  gj.^Qj.  fj.Q,jj  \,Q\^gr  a  fupcrfedcas  to  the  execution. 

other  court.  i^      j   i     ^  p       c 
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/I'^i 


Peers  verf.  Hcnriques. 
Intr.  MkL   I  A/m.     B.  R.     Rot.  46. 

fumpjit  upon  feveral  promifes,  one  of  which  was  upon  an  ijt-  S.  C.  Farr. 
fimul  computajjet  for   loi /.  ^c.     As  to  ()^l.  the  defendant  '^+. 
pleaded  a  good  plea  in  bar,  ^c.  but  omitted  to  give  an  anfwer  to  piea  to  part 
the  refidue.     Upon  which  the  plaintiff  replied,  and  offered  an  iffue  on'y.  'he 
to  the  matter  pleaded  in  bar.     The  defendant  demurred.     And  ter  P'^'""'^  ^^' 

11'       IT  •  J        r         1  \    •       rf  murs,  It  IS  a 

curiam,  the  whole  is  dilcontinued  ;  for  the  plaintiff  mould  have  difcontinu- 
taken  judgment  by  «/7  dicit  for  that  which  was  omitted  in  the  plea*"'*- 
in  bar.  But  Mr.  Eyre  for  the  plaintiff  objed:ed,  that  the  defen- 
dant could  not  fever  the  10 1/.  in  his  plea;  becaufe  it  was  in  an 
infimul  computajfety  which  was  intire.  But  per  Holt  chief  juftice, 
notwithftanding  that,  the  defendant  might  plead  payment  to  part, 
and  other  matter  to  the  reiidue. 

Indebitatui 

Bennett  verf.  Verdun.  ajjumpfu  for 

*'  money  Hi/pa- 

niolae. 

jNdebitatm  ajfumpjit,  for  that,  that  the  defendant  being  indebted  jo  Mod.  315, 
•*   to  the  plaintiff  in  28  /.  of  money  Hifpaniolae,  ajfumpfit  to  pay  tenk'°2q6^^' 
it,  i'^c.    Upon  mn  ajfumpfit  pleaded,  the  verdid:  was  for  the  plaintiff,  pi  49. 
And  Mr.  Branthwatte  moved  in  arreft  of  judgment,  that  the  plain-  ^°^  ^^• 
tiff  ought  to   have  faid,    ad  •valorem,   &c.    it  being  foreign  coin.  ,  Lev.  i  10. 
For  the  defendant  cannot  be  indebted  in  foreign  coin,  no  more  A  man  cannot 
than  in  hogs,  &c.  Sed  non  allocatur.     For  a  man  may  be  indebted  1°'".^"  *'^'°'' 
in  hogs,  (Sc.  but  in  fuch  cafe  the  adlion  muft  be  brought  in  the  right,  and  alfo 
detinet  only,  not  in  the  debet  and  detinet.     Farther,  there  is  a  ver-  ^s  executor. 
didt  here,  and  therefore  all  the  court  held  it  good.     But  afterwards  sh  w  '°66"* 
judgment  was  arrefted,  becaufe  the  plaintiff  brought  this  aflion  for  Carth.  335, 
money  due  to  himfelf  in  his  own  right,  and  alfo  for  another  fum  336- 
in  another  count  due  to  him  as  executor  to  J.  S.  which  cannot  )^,^^°  ^.'  ''°* 

be   joined.  ^l/ler,  Trln. 

ziGeo.z.S.P. 

Hart  verf.  Langfitt. 

S.C.  Far.  148. 

iNdebitatus  ajfumpfit  upon  feveral   promifes.     There  were  eight  7  Mod. 
■*    counts  in  the  declaration.     As  to  four  the  defendant  pleaded  7mi  „^t4//"for 
ajfumpft ;  and  as  to  the  other  four  the  defendant  demurred,  by  the  nurfmg  a 
advice  of  Mr.  ferjeant  Agar.     And  the  firft  exception   that  Mr.  "^""S"- 
Ray7nond  took  to  the  firft  count  was,   that  it  was  an  indebitatus 
ajfumpfit,  for  that,  that  the  defendant  being  indebted  to  the  plaintiff 

in 
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in   20  /.  pro  nutriendo  cujufdam  Edvardi  Langjitt  infantis  by  the 
plaintiff  at  the  requeft  of  tiie  defendant,  he  aflumed  to  pay  ;  and 
that  an  adion  would  well  lie  upon  a  collateral   promife,    but  not 
indi-bitiitiis  ajfnmpjit,  becauie  it  will  not  raife  a  debt.     And  to  prove 
that,  he  cited  Moor  70 1 .  pi.  975.     Lidebitatus  ajfumpjit,  in  con- 
fideration  that  the  plaintiff  would  fell  to  D.  the  defendant's  faftor, 
at  the  inftance  of  the  defendant,  two  hundred  hogs  to  the  ule  of 
the  defendant ;  adjudged,  debt  did  not  lie,  in  error  brought.     Cro. 
Car.  107,  193.  and  i  Roll.  Abr.  549.  //'/.  F.  pi.  2.  Cogan  v.  Green. 
2  Ventr,  36.    Rozer  v.  Rozer.    Sed  Jion  allocatur.     For  per  tot  am 
curiam,  it  will  raife  a  debt ;  for  if  A.  comes  into  the  fliop  of  B. 
and   fays  to  him,   deliver  fuch  goods  to  C  and  I  will  pay  you  j 
this  will  raife  a  debt  in  A.  and  C  is  not  to  pay  for  the  goods,  nor 
is  he  liable  to  B.  for  it  is  a  gift  from  A.  to  C,  and  a  debt  for  them 
from  A.  to  B.    And  the  cafes  cited  depend  upon  a  repugnancy  in 
the  declaration,  for  the  declaration  is  of  a  fale  to  a  third  perlon, 
and  he  is  liable ;  and  the  defendant  is  only  a  guarrantee,  and  it  is 
only  a  collateral  promife  in  him.     And  as  to  the  cafe  in  Cro.  Car. 
193.    Sands  V.  Trevih'an  (by  which  authority  ferjeant  Agar  was 
induced  to  demur)  Holt  faid,  that  the  attorney  had  a  remedy  againfl 
the  party  for  whom  he  acted,  notwithftanding  that  he  was  imployed 
Count  repug-  by  (hg  defendant.     The  exception   to  the  three  other  counts  was, 
^^"^'  that  they  were  for  the  lame  time  of  nurfing,  and  yet  he  declared 

upon  feveral .  agreements,  viz.  one  for  three  fliillings  a  week,  an- 
other for  two  {hillings  and  fix  pence  a  week,  anotlier  for  two  {hil- 
lings, and  he  has  not  faid  [other] ;  and  it  appears,  that  they  were 
for  the  very  lame  weeks.  And  the  court  held  this  exception  good, 
becaufe  the  one  count  fallified  the  others,  and  the  plaintiff  has  con- 
tradicted himfclf.  But  upon  the  firll  count  judgment  was  given 
for  the  plaintiff".     See  Moor  864.  pi.  1 193. 

Regina  veff.  Wbiftler  Sc  al'. 


6.  C.  2  Salic 


.JjCIfi',  St07h\   and  JVhiJller,   were  convict  upon  the  3  fi?  4  fVill. 
Far^f.  129.  ^  Mar.  cap.  10.  made  againft  deer-ffealers,   viz.    Rolfe  and 

7  Mod.  .  Stone,  for  the  killing  of  five  deer  in  the  park  of  Sir  Cecil  Bifiop, 
^'d"n?an°d  a°f  ^'^^  Whiftlcr,  for  that,  that  he  juit  ilUcite  et  injujie  auxtlians  et 
fi'iUngmen  in  qffiftcns  Rolfe  et  Stone  in  occifwne  damarum  illarum  in  incitando  et 
deer-iVeal-.ng,  pcrfuadcndo  Rolfe  et  Stone  to  kill  the  faid  deer,  ct  accommodando 
wm  &  Mir.  "f'^''^'^  ^^If^^  ^^  -^^^"^  equiwi  et  ca?jcm  for  the  faid  purpofe.  This 
cap.  10.         convidion  was  removed  into  the  King's  Beiich  by  certiorari,  and 


<l 


369.372.373.  And  the  grand  queftion  was,  whether  the  defendant  Whijiler  was 
I  convift 


Mich.  Term  i  Annae  reginae.  843 

convidl  of  any  oftenfe  within  the  faid  acfl  of  parliament  ?     And 
now  this  term  the  judges  pronounced  their  opinions  in  folemn  ar- 
guments, I'iz.  PciVi'lI,   Poivys,    and  Gou/J  juftices,   that  the  con- 
vidion  was  good,  and  ought  to  be  aHirmed  ;  and  Hot  chief  ju- 
Aice,   that   it  was   bad,   and   ought  to  be  quafhed,     Gou/d  juftice 
declared  the  reafon  of  his  opinion  to  be,    i.  Becaufe  the  defendant 
was  included  within  the  words  of  the  ad:,  aiding  or  affifting  therein. 
2.  Becaufe  (by  him)  if  the  laid  words  had  been  omitted  ;  yet  fmce 
in  trefpafs  all  perfons  concerned  are  principals,  the  defendant  iliould 
be  included  within  the  words,  hunt  and  kill.     And  as  to  the  firft 
he  laid,  that  if  the  words  of  the  ad  had  been,  aiding  or  alfifting 
thereto,  the  defendant  without  doubt  had  been  comprifed  within 
fuch  words :  then  the  word  Therein  has  the  fame  import  as  Thereto ;  Therein  and 
and  therefore  that  he  was  comprifed  within  the  words  of  the  ad.  Thereto  the 
Befides  which   he  faid,  that  it  is  apparent,  that  fuch  offenders  as  ^'"^' 
the  defendant  are  within  the  intention  of  the  ad ;  and  that  appears 
from  the  preamble  of  the  ftatute,  which  recites,  that  there  were 
confederacies  of  fuch  perfons,  and  that  they  indemnified  their  af- 
fociates;  and  then  the  ilatute  enads,  that  fuch  perfons  offending 
in  fuch  manner,  fliall  forfeit,  &c.     That  is  to  fay,  that  fuch  per- 
fons, who  are  in  confederacy  and  combination,  and  by  fuch  means 
aiding  and  affifting,  &€.     And  as  well  he,  as  Pcivys,  relied  much 
upon  the   intent  of  the  ad.     And  Gould  juftice  farther  faid,  that 
he  relied  much  upon  the  word  Such  in  the  ad,  which  couples  the 
body  of  the  ad  with  the  preamble,  and  makes  it  of  equal  extent. 
As  upon  the  ftatute  of  34  ii'/z.  8.  cap.  20.  which  difables  donees  Expofitlon  of 
in  tail  of  the  gift  of  the  King  from  barring  their  iffues  by  common  Such, 
recovery,  the  word  Such  in  the  body  of  the  ad  refers  to  the  pre- 
amble, and  includes  all  like  cafes,  that  is  to  fay,  which  are  fuch 
in  the  mifchief  and  inconvenience.     2  Co.  14.  L  Co.  Lit.  2,72-     So 
where  the  ad  of  23  Hen.  8.  cap.  i.  takes  away  clergy  from  feveral 
offenders,  and  among  them  from  burglars,  robbers  upon  the  high- 
way, and  burners  of  houfes ;   and  then  the   25   Hm.   8.    cap.  3. 
among  other  things  takes  away  clergy  from  burglars,  and  robbers 
upon  the  highway,  who  do  the  ad  in  one  county  and  then  fly  into 
another  county,  and  are  there  taken  with  the  mainer  and  indided  ; 
and  then  the   ftatute   i  Edw.  6.   cap.   12.  enumerating  feveral  of- 
fenfes,  takes  av^ay  clergy  from  them,  but  omits  burners  of  houfes, 
and  the  cafe  of  burglars  and  robbers  in  one  county  who  fly  into 
another ;  and  by  a  general  claule  refl:ores  clergy  to  all  other  of- 
fenfes,  &c.  by  which  means  clergy  was  reftored  in  the  two  cafes 
before  J  and  then  5  c?  6  Edw.  6.  cap.  10.  reciting  the  feveral  ftatutes 
before  mentioned,  and  farther  the  inconvenience  that  clergy  was  re- 
ftored  in  the  cafe  of  burglary,  &c.  committed  in  one  county  where 
the  offender  fled  and  was  convid  in  another  county,  wliich  they 
could  not  have  had,  if  the  faid  ad  of  25  Hen.  8.  cap.  3.  had  been  in 

C  c  force ; 
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force  ;  it  is  therefore  enabled,  that  the  faid  adl  of  25  Hen.  8.  touch- 
ino^  the  taking  away  of  clergy  from  fuch  offenders,  touching  fuch 
ofFenfes  from  thenceforth  to  be  done,  fliould  iland  in  full  force: 
thefe  words,  fuch  offenders,  and  fuch  offenfes,  muil:  be  inter- 
preted fuch  in  mifchief  and  inconvenience,  and  will  extend,  to  take 
away  clergy  from  burners  of  houfes,  notwithftanding  the  particular 
recital  of  the  faid  particular  inconvenience,  11  Co.  33.  Alexander 
Poulter's  cafe.  And  the  flatute  5  G?  6  Edio.  6.  is  a  penal  flatute. 
And  for  the  fame  reafon  here  the  abettors,  procurers  and  aiders, 
though  abfent,  being  equally  mifchievous  and  of  ill  confequence 
with  thofe  who  do  the  ad,  they  mull  be  taken  to  be  within  the  fla- 
tute ;  efpecially  lince  the  word  Aid  in  its  natural  extent  includes 
perfons  abfent,  who  counfel,  abet,  &c.  as  2  In/l.  192.  explains  it. 
2.  By  him,  if  the  faid  words  had  been  omitted,  the  defendant  had 
been  within  the  words,  hunt  and  kill ;  for  in  trefpafs,  where  all 
are  principals,  he  who  abets  the  doing  of  a  faft,  is  the  doer  of  the 
fadl.  So  in  treafon,  12  Co.  81,  There  is  no  difference  between 
this  cafe  and  felony,  unlefs  that  in  felony  there  may  be  acceffories; 
for  it  is  a  rule,  that  when  a  flatute  makes  a  fadl  felony,  which  was 
not  fo  before,  all  the  acceffories  before  and  after  the  fadl  are  felons, 
3  I?i/i.  ij.'  and  confequently  in  a  law  where  there  cannot  be  accef- 
fories, they  muft  be  principals.  And  he,  as  well  as  Poivys  juftice, 
relied  ftrongly  upon  13  Hen.  7.  12,  13.  where  it  is  held,  that  the 
requeuing  of  another  to  hunt  is  a  hunting  within  3  Edio.  i.  cap.  20. 
de  makfacioribm  in  parcis  j  for  the  commanders  fhall  be  trefpaffers, 
as  well  as  the  very  trefpaffers ;  and  yet  it  is  a  penal  law,  which 
fhall  not  be  taken  by  equity.  2  Inft.  199.  And  Pcwis  juftice  was 
of  the  fame  opinion  with  Goidd  juffice,  though  upon  the  argu- 
ments he  was  ftrongly  of  another  opinion.  And  he  founded  his 
opinion  principally  upon  the  intent  of  the  adl,  as  is  faid  before  in 
the  argument  of  Gould  juftice.  Toiaell  juftice  differed  from  his 
Penal  law  not  brothers,  in  their  conftrudion  made  by  the  preamble.  For  (by 
taken  by  him)  being  a  penal  law,  it  cannot  be  taken  by  equity.  But  lie 
'^^"">'-  was  of  opinion  that  this  conviction  was  good,  becaufe  the  defendant 

was  comprehended  within  the  very  words  of  the  act.  For  (by 
him)  he  is  is  a  hunter,  killer,  Gff.  in  conftruction  of  law;  and  upon 
iffue  joined,  whether  he  was  fuch  or  not,  this  evidence  fhewn  in 
the  conviction  would  maintain  that  he  was.  And  (by  him)  the 
diftinction  made,  where  the  penalty  is  annexed  to  the  offenfe,  and 
where  to  the  perfon  offending,  which  governs  the  cafe  of  Evans  i\ 
Finch,  Cro.  Car.  473.  is  nice;  for  whereas  the  ftatute  oiWcJim.  2. 
cap.  34.  enacts,  that  if  a  man  raviflics  a  woman,  &>.  he  fliall  be 
a  felon ;  neverthelefs  the  perfons  aiding  and  abetting  are  ravifliers, 
and  yet  there  is  nothing  that  can  be  more  a  perfonal  act  than  that ; 
the  fiime  law  of  a  woman  aiding,  though  flie  is  incapable  of  doing 
the  fact.     So  upon  the  act  of  3  Hen.  7.   cap.  2.  which  makes  the 

taking 
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taking  of  a  woman  with  force  and  marrying  her,  to  be  felony ; 
though  by  the  Hiid  acfl  the  acceflbries  before  the  fadl  are  made  prin- 
cipals, yet  perfons  aiding  and  abetting  the  raviHier  after  the  fait  are 
fl^lons.  So  upon  the  ftatute  ^e  malcfa£lo}-ikts  in  parcis,  which  is  a 
penal  law,  and  by  which  tlie  penalty  is  annexed  to  the  perfons,  as 
here,  mifdoers  in  parks  and  ponds,  &c.  The  firft  cafe  upon  the 
faid  ibtute  was  30  Edio.  1,  10.  where  it  was  adjudged,  that  no 
trefpafs  was  within  the  faid  afb,  unlefs  it  was  a  trefpafs  in  hunting. 
The  next  cafe  was  the  5  Hen.  5.  r.  where  the  breaking  the  park 
.  with  intent  to  hunt  was  adjudged  to  be  within  the  ftatute.  Then 
follows  the  13  Hen.  7.  12,  13.  where  it  is  refolved,  that  the  re- 
quefting  of  another  to  hunt  is  a  hunting  within  the  ftatute.  Alfo  Raft.  tit.  Fo- 
where  the  30  Hen.  8.  cap.  12.  makes  fuch  perfons  as  enter  the  "^ 
parks  of  the  king  or  prince,  with  painted  faces,  or  kill  the  deer 
there,  felons,  by  a  provifo  in  the  fame  acSl  it  is  enadted,  that  no 
perfons  fliall  be  adjudged  acceffories,  but  thofe  who  fhall  abet  or 
procure  fuch  offenfe  to  be  done  :  which  was  provided  to  exempt 
acceffories  after  the  fadt,  from  being  felons,  as  otherwife  they 
would  have  been,  notwithftanding  that  the  perfon  offending  was 
made  the  felon.  For  it  is  always  a  rule,  where  a  fadl  is  made 
felony,  that  all  perfons  aiding  and  abetting  to  it  fhall  be  acceffories , 
whether  it  be,  that  the  offenfe  is  made  felony,  or  the  perfons  of- 
fending felons.  And  for  the  fame  reafon  the  procurer  in  trefpafs 
fhall  be  principal,  fince  there  is  no  acceffory  in  trefpafs.  As  to  the 
objedlion,  that  the  cafe  of  Finch  v.  Evans,  Cro.  Car.  473.  and 
Page  1-.  Harivood,  Alleyn  43,  44.  make  this  difference,  where 
clergy  is  taken  away  from  the  offenfe,  and  where  from  the  perfon 
offending,  and  in  this  cafe  the  penalty  is  confined  to  the  perfon  ac- 
tually doing  the  fadl ;  he  anfvvered,  that  the  faid  cafes  being  cafes 
of  life,  the  judges  in  favour  of  life  conftrued  the  ftatutes  tenderly  j 
otherwife  it  feems  abfurd,  to  take  av/ay  clergy  from  him  who  was 
upon  the  top  oi  the  ladder,  and  give  it  to  him  that  was  at  the  bor- 
tom  ;  for  if  both  had  entred  the  room,  and  one  of  them  had  had 
the  money  in  his  cuflody  at  the  requeft  of  the  other,  both  of  them 
would  have  been  deprived  of  their  clergy.  And  as  to  the  cafe  of 
Page  i\  Harwocd  he  laid,  that  it  feemed  to  him,  that  the  oftenfe 
confifted  in  the  manner  of  doing  of  it,  becaufe  the  Scots  carried 
fhort  daggers,  and  frequendy  upon  differences  arifing  at  table,  &c. 
flabbed  others  unprovided.  But  in  the  faid  cafe  if  A.  had  given 
the  dae2:er  to  B.  it  feems,  that  B.  would  have  been  within  the  adt. 
But  (by  him)  the  faid  refolutions  being  in  cafes  of  life,  they  will 
not  be  rules,  to  govern  cafes  of  fmaller  crimes.  He  concluded, 
that  fince  in  cafes  of  all  penal  laws,  as  in  thofe  which  make  felo- 
nies, aiders  and  affifters  are  included,  a  fortiori  it  flial I  be  accord- 
ingly in  cafes  of  trefpafs,  where  fuch  perfons  are  principals,  and 

where 
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where  the  law  not  being  fo  penal,  there  is  not  fo  much  reafon  to 
make  a  ftrift  conftruftion. 

But  Holf  chief  juftice  delivered  his   opinion,   that    the   convic- 
tion was  not  good  within  the  ftatute,  and  therefore  that  it  ought 
Penal  rtatutes  to  be  quafhed.     For  (by  him)  this  is  a  penal  ftatute,  and  therefore 
ftraed  accord-  ^^Z^^^  "o^^  ^o  be  conftrucd  by  equity ;  but  in  making  conftruclion 
ing  to  the       one  muft  adhere  to  the    letter,  and  one  cannot  extend  it  to  fads 
letter,  and  not  eq^|.,]iy  criminal  with  thofe  fpecified  in  the  letter,  if  they  are  not 
«m!ity!"°  °   contained  in  it.     That  this  adl  is  penal,  appears  by  the  penalty  in- 
flifted  by  it,  by  the  fubjefting  of  offenders  to  a  new  method  of  pro- 
fecution  before  a  private  jurifdidion  contrary  to  the  ancient  liberties 
oi  Englifiynm  conlirmed  to  them  by  Magna  Charta,  to  be  tried  by 
their  peers.     Now  this  adt  does  not  inflid  any  penalty  upon  the  con- 
federates concerned  in  the  offenfe.     It  is  true,  the  preamble  recites, 
that  there  were  combinations,   ^c.    but  the  enading  part  of  the 
ftatute  does  not  inflid  any  penalty,  but  has  made  the  offenfe  very 
penal  to  the  adors,  perhaps  by  reafon  of  thefe  confederacies.     But 
lince  the  ad  has  not  intlided  punifiiment  upon  them,  we  ought 
not.     For  one  may  imagine  with  great  reafon,  that  fince  the  i\\\- 
tute  mentions  confederates,  and  does  not  inflid  punifliment,   that 
it  did  not  intend  that  they  fliould  be  puniflied,  but  only  the  adors. 
The  words  of  the  ad  are,  aiders  and  affillers  therein.     Now  tlut 
is  the  adors  themfelves ;  and  if  the  ad  had  intended  confederates, 
it  would  have  faid  thereto.     A  man  who  provides  a  horfe  to  rob  a 
Indiament     park,  is  an  aider  of  the  fad,  but  not  in  the  doing  of  the  fad.     In 
wrt'"   ^  "'    ^"  indidmment  againft  the  abettor  they  always  fay,  that  he   was 
Indiftment  ^.  pf^K'^^^  coiiifortans  ct  auxHians,  izc.  but  in  the  indidment  of  the 
gainil  acccffo  acccffory  they  fay,  that  he  before  the  fad  ccnfuhnt,  mandavit,  -pro^ 
'■"^^-  airavit,  et  abbcttavit ;  or  that  he  after  the  fad  recepit,  auxiliavity 

Clergy  taken  gf  coinfortavit :  and  by  the  firfl:  they  mean  aiders  and  affifters ; 
adders  and  therefore  if  a  ftatute  takes  away  clergy  from  aiders  and  abettors, 
abettors  docs  yet  accefforics  (iTall  have  their  clergy.  See  this  difference  in  the  in- 
from^'accefio-  tli<^'i^<^"'^  of  ^^  abcttot  and  an  acceflbry,  Dier  186. 

ries. 

Objedion.     That  this  offenfe  is  of  an  inferior  nature,  and  there- 
fore all  are  principals. 

Anfwcr.  If  the  penalty  had  been  inflided  upon  all  the  tref- 
paffers,  it  had  included  all,  becaufe  all  are  included  within  the 
denomination  of  trefpaffers.  But  here  the  penalty  is  inflided  upon 
perfons  by  a  particular  defcription  ;  and  that  is  the  true  reafon  of 
the  cafes  adjudged  upon  the  Ifatute  de  nialefaBoribiis  tJi  parcis,  be- 
caufe the  penalty  is  there  inflided  upon  the  trefpaffers  in  parks, 
^c.  which  comprifes  all.  But  if  the  faid  ftatute  had  impofed  a 
3  penalty 
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penalty  upon  the  hunters  and  chafers,  (3c.  or  any  other  offender  by 
particular  defcription  ;  iio  body  had  been  within  the  faid  ftatute, 
but  thole  particularly  dcfcribed.  And  he  relied  ftrongly  upon  the 
cafe  of  Evi2/is  and  Finch,  as  ftrong  in  point,  which  he  had  feen 
upon  the  roll ;  and  he  put  it  at  large  as  it  is  there,  which  agrees 
with  the  report  of  it  in  Cro.  Car.  /s^ji,  Evans  went  up  a  ladder  to 
the  window  of  Mr.  Audlefs  chamber,  and  broke  it,  and  took  out 
40  /.  Fi7ich  ftood  watching  at  the  foot  of  the  ladder,  and  all'ifted 
the  doing  of  the  felony :  it  was  held,  that  Finch  fhould  have  his 
clergy  notwithftanding  the  39  Eliz.  cap.  15.  which  takes  away 
clergy  from  men  convicl  of  the  felonious  taking  of  goods,  &c.  of 
the  value  of  5  s.  &c.  out  of  any  manfion  houfe,  &c.  no  perfon  be- 
ing in  it.  Now  Evans  and  Finch  were  principals  in  the  felony  j 
but  becaufe  clergy  was  not  taken  away  from  the  offenfe,  but  from 
the  perfon  taking,  &c.  the  ftatute  was  reftrained  to  the  letter, 
'viz.  to  the  perfons  adtually  taking.  But  if  clergy  had  been 
taken  away  from  the  offenfe,  as  in  cafe  of  robbery  upon  the 
high  way ;  he  who  ftood  at  the  end  of  the  way,  to  watch, 
{hall  not  have  his  clergy,  no  more  than  he  who  aftually  did  the 
robbery. 

Objedion.  If  a  fadl,  which  at  common  law  was  but  trefpafs, 
be  made  felony ;  or  if  felony  be  made  treafon ;  the  procurers  are 
felons  or  traitors :  and  by  parity  of  reafon  they  ought  to  be  included 
within  this  law. 

Anfwer.  That  in  the  cafes  cited  the  nature  of  the  crime  is 
altered,  and  it  is  made  a  crime  of  another  fpecies ;  and  therefore  the 
perfons  concerned  in  it  cannot  be  trefpalTors  or  felons,  but  felons 
or  traitors.  He  cited  alfo  the  cafe  of  Page  and  Harwood,  as 
a  cafe  founded  upon  the  fame  reafon  as  that  of  Fi}ich  and 
Evans,  and  corroborating  it.  Therefore  the  ftatute  in  the  pre- 
fent  cafe  defcribing  particularly,  what  perfons  fhall  be  punifhed, 
'oiz.  couriers,  hunters,  ^c.  it  fhall  not  be  extended  to  any  per- 
fon, who  cannot  be  comprifed  within  the  defcription,  within 
which  (as  is  aforefaid)  the  defendant  is  not.  He  was  of  opinion, 
that  the  convidllon  ought  to  have  been  quadied.  But  by  the  opi- 
nion of  the  other  three  judges  it  was  confirmed. 


D  d  Fox- 
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Foxworthy's  Cafe. 


S.  C.  Farr.       T^Oxivorthy  being  attainted  of  felony,  was  brought  into  the  King's 

z^sllk  coo.  Bench,  in  order  to  plead  a  pardon  granted  him  by  the  Queen, 

7  Mod.  upon  condition  that  he  Hiould  go  beyond  the  fea  within  a  time  pre- 

A  man  plead-  f^^ed,  and  there  abide,  ^c.    And  after  allowance  of  the  pardon, 

(haiUorbe"    the  Creditors  of  FoxwortJjy  moved   the  King's  Bench,    that   they 

charged  with  might  have  leave  to  charge  him  with  civil  adions,  as  171  ciijlodia 

T  Ra°m       ntarefcalU    marrefcalciae.      But    the    motion    was    denied    by   the 

370.  court,  becaufe  it  would  defeat  the  effed  of  the  Queen's  pardon,  by 

5  Rep.  50.      rendring  Foxworthy  incapable  of  performing  the  condition  of  going 

beyond  the  fea;   and  if  he  had  not  been  pardoned,  the  attainder 

would  have  continued,  and  Foxworthy  had  been  hanged :  and  there 

is  no  reafon,  why  the  pardon  fhould  put  the  creditors  in  a  better 

condition  than  they  would  have  been  without  it,  to  the  prejudice 

of  the  party  for  the  benefit  of  whom  it  was  granted. 

Regina  v£7'f.  Chalice,  mayor  of  Thetford. 

S.  C.  I  Salk.    A  Mandamus  was  direfled    to   the   corporation    of   Thetford^    to 

'9^-  ,     ,      L\  command  them  to  reftore  an  alderman.     To  which  a  return 

Aasofi-ecord.  was   made  in   the  name  of  the  corporation,    but   not  under  their 

as  a  return  of  common   feal,  nor  under  the  hand  of  the  mayor.     Upon   which 

//'""vtlTbi'nd  ^^  party  grieved,  having  brought  his  adlion  for  a  falfe  return,  and 

a  corporation,  fearing  that  he  fliould   not  have  fufficient  evidence,  to  prove  that 

tho'  they  are   ^\-{x%  return   was  made  by  the  corporation,  moved   by   ]\Ir.  Sloane 

com'ri"on7eaL'^  (who  promoted  this  difpute,  the  luccefs  of  his  eledtion  to  be  bur- 

)o  Rep.  68.   gefs  there  depending  much  upon  it)  the  lafl:  day  of  this  term,  that 

Mo.  676.       jj^jg   return   Ihould   not  be  received   without  the  feal  of  the   cor- 

^Leon.  1S4.  poration,  or  a   figning  by  the  mayor.     But  it  was  denied  per  cii~ 

iRo.Rep.Si.  ria/n.      For  upon   fearch  of   precedents,    there  are    many  returns 

made  by  corporations  as  here.     And  per  curiam,  the  feal  of  the 

corporation  is  not  neceflary  to  be  affi.v:ed;  becaufe  this  adt  being 

upon   record,    will  bind  the  corporation,    though  not  fealed  with 

their  common  feal  j  contra  of  ads  done  by  them  in  pais.     The 

city  of   London  every  year  make    a  warrant   of  attorney  for  the 

city  in   the  King's  Bench,  without  figning  or  fealing  it.     And  if 

an  adion  be  brought  againft  the  corporation,  they  will  be  eftopped 

to  fay,  that  this  was  not  their  return,  becaufe  it  is  faid,  Rij'ponjio 

major  is,    &c.    upon  record.     They  held  alfo,    that  the  mayor  is 

not  obliged  to  fubfcribe  his  name;  for  at  common  law  no  officers 

were  obliged   to  fign  their  returns.     The  flatute  of  l^ork  obliges 

ilieriffs,    to  fign   their  returns;    but  it  does   not  extend  to  any 

other 
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orfier  officers.  And  if  the  mayor  procure  a  falfe  return  to  be 
made  it  will  be  fufficient  evidence  againfl:  him,  that  the  mandamus 
was  delivered  to  him,  and  that  the  mandamus  has  fuch  a  return 
made;  and  that  will  be  prefumptive  againft  him,  that  he  made 
that  return,  unlefs  he  (hews  the  contrary.  For  the  mayor,  or  any 
■other  member  of  tlie  corporation,  or  other,  who  fliall  procure  a 
falfe  return  to  be  made,  are  liable  in  their  private  capacity.  See 
Enfield  V.  Hills,  2  Lev,  236. 

Bennett  verf.   PurcelL 
Intr.  Mich,  i  ^Inji.     B.  R.      Rot.  313. 

IN  cafe  upon  feveral  promlfes  brought  againft  the  defendant  by  Where  the 
the  name  of  Tobias  Purcell  armiger,  the  defendant  pleaded  in  [[J^\  jl, J'^^fg"; 
.abatement,    that   Tobias  Purcell  verfiis   qusm  billa  exhihita  eft  per  ^^^^  -^^ ^  ge^! 
nomen  Tobiae  Purcell  ar?nigeri    is  a  gentleman,    and  not  efquire.  tlemanandnot 
The  plaintiff  replied,    that  the  defendant  habitus  et  reputatus  fuit  ^^^f^^lll^^xz 
as  well  an  efquire  as  a  gentleman;  and  then  he  goes  on  with  a  in  abatement. 
\Q^<y  hiftory,    that  he  was  an   efquire  tarn  ratione   dig?2ifafis  fuae  ^^^°^- ^t^' 
et  farcniclae  fed  praefertim  dignijjifnae  occupationis,  Csc.    To  which 
the  defendant  demurred.     And  Mr.  Broderick  for   the  defendant  26  Hen.6. 54. 
argued,    that    the   plaintiff  ought  to  have  replied  pofitively,    that 'j'^^"-6- n- 
the  defendant  was  an  efquire,  and  not  a  gentleman;  and  that  the  ^^Hen^.  j,^ 
allef^ing   it  with  a   habitus   et   reputatus  fuit   was  not  good,    be- 
caufe  the  addition  ought  to  be  the  true  addition,  and  not  main- 
tained   with     a    habitus    et    reputatus,    &c.    only.      And    Powell 
iuftice    (eemed    to   be   of    that   opinion.      But  Holt    chief  juftice 
held,  that  in  thefe  cafes  the  addition  was  only  a  defcriptlon  of  the 
perfon  ;  and  common  reputation  was  fufficient  for  it,  the  fuit  being 
by  bill.     But  it  would   have  been  otherwlfe  upon  original,  upon 
which  procefs  of  outlawry  lies ;   becaufe   the    ftatute  of  Hen.  5. 
requires  an  addition  in  fuch  cafe.     And  judgment  was  given,  that 
the  defendant  anfwer  over. 


Odes  verf.  Woodward.      Ante  766. 

UPON  the  report  of  Mr.  Clerk  the  fecondary  this  cafe  ap-  s.  C.  2  Salt. 
pearing    to   be,    as   was   faid   before,     766.      Mr.  ferjeant  ^^   ^ 
Hooper,  (sc.   moved  the  court,  that  this  judgment  might  be  va-  A'j.'.dgn?ent 
cated ;   1 .  Becaufe  by  the  death  of  Dr.  I'Foodivord  the  authority  was  emred  againft 
revoked,    and  fo  there  was  no  warrant,    to  enter  this  judgment.  ™^"^^';J^^'* 
2..  Becaufe  fince  now  the  ftatute  of  frauds,  29  Car.  2.  cap.  3.  has  term  prccee- 

direded,  dent  is  good. 
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diredted,  that  the  day  of  the  figning  of  the  judgment  fhall  be  en- 
tred  upon  the  margin  of  the  roll,  it  will  appear  upon  the  record, 
that  the  judgment  was  figned  after  the  death  of  the  defendant,  and 
therefore  cannot  relate  to  the  foregoing  term.     SeJ  non  allocatur. 
For,  per  curiam,  as  to  the  objedlion  of  the  revocation  of  the  au- 
thority ;    a  man,    after  he  has  given   a  warrant  to  enter  a  judg- 
Revocation.    ment,  cannot  revoke  it  by  the  courfe  of  the  court ;  and  if  he  en- 
deavour to  revoke   it,    yet  notwith (landing   the   court  of  King's 
Bench  will  give  leave  to  the  plaintiff,  to  enter  the  judgment.     And 
as  to  the  ohjedion  of  figning,   ^c.    that  will  not  alter  the  cafe  j 
becaufe  the  judgment,    notwithftanding  the  ftatute  of  29  Car.  2. 
will  be  a  judgment  of  the  preceeding  term ;  though  it  will  not 
affeft  purchafers,  but  from  the  figning.     And  they  held,  that  the 
pradlife,  to  enter  judgments  in  a  vacation  as  of  the  term  precee- 
dent,  is  undeniable,  and  they  will  be  good  judgments  of  the  pre- 
Execution  af-  cecdent  term.     As  if  ^.  recovers  jud2;ment  againft  5.  B.  dies  in 
o/thedefen-  ^^  vacation  within  the  year;  at  the  end  of  it  ^.   may  fue  a  j/ft'r/ 
dant.  facias  as  of  the  preceedent  term,  and  levy  the  goods  of  B.  in  the 

Fme.  hands  of  his  executors.     So  if  a  fine  be  acknowledged  before  com- 

mifiioners  in  the  country  in  the  long  vacation,  and  before  the  next 
term  the  conufor  dies ;  though  no  writ  of  covenant  was  fued, 
nor  King's  lilver  entred ;  yet  the  Common  Pleas  will  permit  the 
conufee  to  enter  the  fine  as  of  the  Tirinity  term  preceeding.  But 
in  this  cafe  upon  inquiry  it  appeared,  that  the  roll  upon  which 
the  judgment  was  entred,  was  not  brought  into  the  office  till  after 
the  eflbin  day  of  the  fubfequent  term ;  and  for  that  reafon  the 
court  refufed  to  permit  the  roll  to  be  filed,  fince  purchafers  or 
Rolls  of  the  others  might  be  prejudiced  by  it.  And  they  held,  that  by  the 
court.  courfe  of  the  court  ail  rolls  of  the  former  term  ought  to  be  brought 

into  the  office  before  the  eflbin  day  of  the  fubfequent  term,  and 
ought  to  be  bound  in  the  bundle  of  rolls  of  the  former  term  ;  and 
that  is  the  reafon,  v/hy  all  ads  before  the  eflbin  day  of  the  fubfe- 
quent term  are  looked  upon  as  the  adts  of  the  term  preceedent. 
And  a  roil  cannot  be  brought  in  and  filed  with  pojl  terminum  with- 
out leave  of  the  court. 


Wenmouth  ijerf.   Collins. 
Suit  in  the      1\  /f  R.  Robcrt  Eyre  moved,  to  have  a  prohibition  granted  to  the 

Spiritual  Court   W' ?  i     ,-     r>  •       i  n  r   •         ^  •     n      Tir  r 

for  brawling,  t  ^  >''  ecclelialtical  court,  to  Itay  a  iuit  there  agamlt  Pyenmoutb, 
in  the  beiircy.  for  brawling  in  the  beltrey,  and  fi;riking  a  man  there,  upon  fug- 
geftion  of  the  flatute  of  5  <Qf  6  Ed.  6.  cap.  4.  and  alleging,  that 
all  flatutes  are  conftruable  by  the  common  law,  and  that  IVcnmoiith 
came  there  as  mayor  to  fupprefs  a  riot.  But  the  court  (abjente 
Holt  chief  jufl:ice)  denied  a  prohibition,  becaufe  this  oficnfe  was 
3  conuf^blc 
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conuf.ible  in  the  ecclefiaftical  court  before  this  ftatiue,  rationc  loci":, 
and  that  the  ftatute,  though  it  providcb  a  penalty,  does  not  alter  the 
jurifdidlion. 


Hollinsfliead's  cafe. 


^D 


hi 


OllingJJ.'ead  was  brought  into  the  King's  Bench  upon  a  habeas  s  c.  i  SaRc. 
corpus;  and  the  return  was,  that  flie  was  committed  by  com-  35'- 
miflioners  of  bankrupts,  for  refufing  to  be  examined  by  them  ;  and  Commitmen: 
the  conclufion  of  the  warrant  of  commitment  was,  that  fhe  Hiould  o^ersTfUnk- 
remain  in  cuftody,  until  flie  fhould  be  otherwife  difcharged  by  due  rupts. 
courfe  of  law.     And  by  reafon  of  this  conclufion  the  court  held  ^"^'^  '53- 
the  commitment  to  be  ill,  and  difcharged  the  defendant ;  becaufe  ^    °  •  3<^  • 
the  power  given  by  the  ftatute  i  Jac.  i.  cap.  15.  is  to  commit  the 
party,  until  he  fubmit  himfelf  to  the  commiffioners,  and  fliall  be 
by  them  examined.     And  there  is  no  mention  made,  of  being  dif- 
charged by  due   courfe  of  law.     And   for   this   exception  Bracy, 
committed   for  fuch  account,  was  difcharged.     Micb.  8  IVi/i.  3. 
1696.    Af2te,gg. 

Geery  verf.  Hopkins. 


arr. 


TH  E    plaintiff  brought  an    aftion   againft  the  defendant  for  s.  c.  F 
money  received  to  his  ufe,  and  upon  other  promifes.     And  '29- 
the  queftion  arofe  upon  the  acceptance  of  one  of  Mr.  Shepherd  the  ^     °  '    , 

,  ,  \       ,  *    ,  ,     ^  1        I  ^      pj  A     J  •       Books  of  the 

goldlmith's  notes,  who  was  become  bankrupt,  k5c.     And  notice  laft  hSa 
for  trial  being  given,  Mr.  RaymoJid  moved,    i.  For  a  habeas  corpus  <^om^^^y  ^ro- 
ad teftijicandum^  to  bring  Shepherd  out  of  the  Marpalfea,  where  '*"'^''''' 
he  was  in  execution,    to  Guildhall;    which  was    granted.     2.  "^^  "f^Zr''^"' 
have  a  rule,  that  the  cafh  book  of  the  old  Eajl  India  company,  ^^^.j^;"' 
kept  by  their  treafurer,    and   alfo  their  transfer-book,   and  alfo  a 
note  of  acceptance  of  1000/.  Bank-ftock  figned  by  the  defendant, 
kept  by  the  accountant  of  the  company,  fliould  be  brought  to  the 
trial  at  the  plaintiff's  expenfe.     And  it  was  granted.     For  per  Holt 
chief  juftice,  if  the  Bank   deal  in  transfer  of  their  ftock,   and  that 
cannot  be  done  by  any  other  means  than  by  entry  made  in  their 
books,  it  is  very  reafonable  that  they  Hiouid  be  produced  for  the 
benefit  of  the  party,  as  well  as  corporation  books,  (zc. 

Bird  "oerf.  Major. 

UP  O  N  an  iiTae  direded  in  Chancery,  to  be  tried  before  the  Scrivener 
lord  chief  juflice  Holt  for  his  opinion,  the  cafe  upon  the  banknipt. 
trial  before  hini  at  Guildhall  the  fitting  after  this  term  appeared  to 
be  thus,     A  fcrivener,  who  was  not  liable  to  be  a  bankrupt  before 
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852 


Hil.  Term  i  Annae  reginae. 


Share  in  the 

Stationers 

company. 

See  the  late 
iUtute. 


the  ftatute  of  21  Jac.  i.  cap.  19.  committed  an  acfl,  which  was 
made  an  act  of  bankruptcy  by  the  llatute  of  i  'Jac.  1,  cap.  i  c. 
•viz.  abfconding,  &c.  and  he  had  alfo  a  fliare  in  the  Stationers 
company.  And  the  quellion  was,  whet  er  he  was  not  a  bankrupt 
by  that?  And  Uolt  chief  juftice  held,  that  fince  the  21  '^ac.  i. 
cap.  19.  had  made  a  fcrivener  liable  to  be  a  bankrupt,  it  had  fub- 
jeded  him  to  all  the  old  ads,  which  by  the  former  flatutes  made 
a  man  a  bankrupt,  as  well  as  to  the  acts  mentioned  in  the  ftatute  of 
21  'jac.  I.  cap.  19.  But  as  to  the  fhare  in  the  Stationers  company, 
he  feemed  to  incline,  that  that  would  not  make  him  a  bankrupt. 
See  for  that  the  13  ©■  14  Car.  2.  cap.  24.  where  it  enacts,  that 
the  having  a  {hare  in  the  Eaji  India  company,  &c.  will  not  make 
a  man  bankrupt.  And  a  judgment  given  to  the  contrary  in  1653 
was  by  the  faid  act  declared  illegal.  But  the  lord  keeper  held  the 
fcrivener  to  be  a  bankrupt  by  both  the  points.  Upon  the  importu- 
nity of  the  council  it  was  referved  as  a  cafe,  as  to  both  points,  for 
the  farther  confideration  of  the  chief  juftice. 


Where  the 

bond  is  ad- 
initted,  and 
need  not  be 
produced  in 
evidence  upon 
a  trial,  the 
plaintiflhas 
no  need  to 
produce  a 
ipecification. 


Puered  verf.  Duncombe. 

DEBT  upon  bond  of  1400/.  The  defendant  pleaded  the  fla- 
tute  of  ufury.  And  upon  the  trial  of  it,  ifllie  being  joined, 
before  Trevor  chief  juftice  of  the  Common  Pleas,  the  fitting  after 
this  term  at  JVeJlmwJier,  the  queftion  was,  whether  the  plaintiff" 
fhould  be  compelled  to  give  in  evidence  a  fpecification  ?  And  this 
point  was  referved  for  his  opinion  at  his  chambers.  Where  after- 
wards it  was  argued  by  ferjeant  Hooper  for  the  plaintiff,  and  by 
Mr.  Raymond  for  the  defendant.  And  he  held  clearly  the  negative : 
becaufe  the  bond  was  admitted  by  the  plea  ;  and  where  the  party 
is  not  bound  to  give  the  bond  in  evidence,  he  is  not  bound  to  give 
in  evidence  the  fpecification.  And  the  pojlea  was  delivered  to'^the 
plaintiiF, 


Eafler 


8S3 
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S.  C.  1  Salk.  z. 

Weft  verf.  Sutton.  jV'-  '//s-^ 

«/  l-arr.  51,   53, 


10 


Intr.   m.  I  Ann.  B.  R.     Rot.  504.  \^'S^:i 

Dier  izi. 

TH  E  plaintiff  fued  2.  fcire  facias  upon  a  judgment  in  affife  ^SkI.  ^%^. 
obtained  againft  the  defendant,  for  the  office  of  marrhal  3,,. 
of  the  King's  Bench.     The  defendant  pleaded  in  abate- Cro.El.  283. 
ment,  that  the  plaintiff  was  an  alien  enemy,  ^c.     The^7  S73.  P- 
plaintiff  replied'  that  he  was  indigena,  born  at  IVeJhninJier,  et  hoc  co".  Lit.  303.  , 
Daratus  ell  verijicare.     The  defendant   demurred,  and   lliewed  for  Alien  pleaded 
caufe,  that  the  plaintiff  ought  to  have  concluded  his  replication  to  ^;'^^^^'^^ 
the  country      And  of  that  opinion  was  Holt  chief  juftice,  becaufe  j^piy  that  he 
every  plea  concerning  the  perfon  pleaded  in  abatement    is  triable  is  «^>-.^he 
where  the  aftion  is  brought ;  but  where  fuch  plea  is  pleaded  in  bar  ^^^^^  ^^  ^^^ 
of  the  adlon    the  venue  fhall  be  alleged,  and  it  fliall  conclude  with  coumry. 
an  averment  i  becaufe  fuch  plea   is  not  to  the  perfon,  but  pleaded  See  6  Mod. 
to  the  right.     But  by  the  whole  court  the  plea  is  ill,  becaufe  this  ^;;^^^^^^^  ^^^ 
matter  ougln  to  have  been  pleaded  in  the  original   adion.     t  or  pleadable  in 
now  the  plaintiff  being  admitted  to  be  able  to  recover  pdgment,  A/^./-- 
he  cannot  be  difabled  from  having  execution   upon   it  by  matter  ^^^^^ 
precedent   to    the  judgment.      And   therefore  refpcndes  cufter   was 
awarded.     Then  the  defendant  pleaded  in  bar  to  the  fcire  faaas, 
that  after    the  judgment   obtained  by  the  plaintiff,  the  defendant 
waived  the  poffeffion,  and  the  plaintiff  entred,  and  made  a  lea.e  of 
it  for  five  years  to  the  defendant,  ^c.     The  plaintiff  replied,  fro- 
tcliando  that  he  was  never  feifed  of  it  fince  the  judgment,  for  plea 
he  faid    that  the  defendant  always  continued  in  poffdlion,  cbjque 
hoc  that  he  waived  it,  &c.     The  defendant  demurred.     And  ad- 
iudaed  for  the  plaintiff  j    i.  Becaufe  a  leafe  made  by  a  man  before  Leafe  made 
intry  after  recovery  is  void.     2.  This  being  an  office,  the  ciemife  gr^--y 
by  parol  is  void.     Mr.  Mountague  for  the  defendant  took  exception  ^^-^^ 
to  the  writ  of  fcire  facias,  becaufe  it  being  grounded  upon  a  judg- 
■^  ment 
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l/f^:ir  1?'  ^';'.'"  '^'^^'  r^^^'^  ''  ^"  °"S'"^''  °"g^f  to  have  been  return- 
upona  judg.  ^^'^  iibicunque;  whercas  this  was  returnable  at  a  day  certain.  But 
ment  in  affile  per  Uolt  chief  juftice,  it  is  good  the  one  way  or  the  other      Tudcr 

returnable  at     ment  for  tViP    nLn'nfiff"  '       *'       ^ 


E.  C.  I  Sa!k 

40. 

2  Salk.  679 

680. 


returnable  at   ment  fof  the  plaintiff. 

IFcfiminflir  ■  ^ 

at  a  day  cer- 
tain is  good.  T>        •  r     r^ 

Kegiiia  verf.   Summers. 

s;-  '  '   '''  T  T^,^^   ^  "^of'O"  to  aggravate  the  fine  after  the   defendant 
Ifthedefen-     \^  being  convidl  of  a  riot  and  trefpafs,    had  been  before  the 

tL'l':^''^''^ r^  ^f^  Y  ^T'  '^r^'  '^^  ^---t  f-^.  that  this  motion 
iier.andcoRs  ^^'^j  not  regular,  after  the  defendant  had  been  before  the  mafter 
t.xed.,],epro-and  the  profecutor  had    been  confidered  by  him  in  cofts      And 
^:Z^    ^he-\-  f-y   ^aid,  that  if  Mr.  Eyre,  who'moved   it,  infixed   to 
agpravatethe  "^ve  the  hne  aggravated,  they  would  fet  afide  the  cofts  taxed. 

tiAe. 

Adams  verf.  terretenants  of  Savao-e. 
Intr.   AI/cL   13  /Vf/L  3.   B.  R.   Rot.  21S,  or  168. 

^-     A   Scire  facias  vv^as  fued.  by  the  plaintiff  as  adminiftrator  to  7  S 
,    /  1  upon  adminiftration    granted  to  him  by   the   archdeacon  of 
6Mod  ,,,     ■<■'  ""P""  ^  judgment  recovered  by  the  inteftate  aeainft  ^«<y^a-^ 
'^:'^^''  -  th-^cou,..     And  the  iffue  after  pleading  was,   whether  LT| 
L,ii  Ent.39S.  was  feiied  of  the  lands.  &c.  in  fee  ?     Upon  which  the  jury  found 

^:^Zi   ^"^^  by  ^^^^.^  ^"d   releafe  to  truftees  and  their  heirs,  to  the  ufe  of 
edco^^.  te.    himfelffor  ninety-nine  years,  if  he  ihould  fo  long  live,  remainder 
;::■  re^.L.  1°.  tu'lf'^'  ^""i  f  ^"^y  five  years,  remainder  ?o  the  heirs  male 
der  CO  trurtees  °^  h'^.  .^f  X'  >-emainder  to  his  own  right  heirs.     And  the  queftion 
for  25  years,  was,  it  ^a-ua-e  during  his  life,  not  having  heirs  male  of  his  bodv 
rnS^nlf^^^^f.^^-^-Z-^-^^^'tto  hi-  for  his  life,  and  fo  become  tenS 
of  the  body  of'"  tail  in  poffen^on  ;  or  if  no  ufe  could  refalt,  and  then  there  beine 
^  rema.nder  no  free.hold  to  fupport  the  contingent  remainder  to  the  heirs  mall 
L°eirs'ri^'not  °^  ^'^^,  ^.ff  ^^/^^^S^'^  ^hc  faid  remainder  would  be  void    and^.! 
having  iffue,    -^fg^  feifcd  in  fee  as  before.     And  this  was  argued  by  Mr  Evre  far 
«fciicdir.iee.the  plaintiff,  and  by  Mr.  ferjeant  £>^rW/  for  the  defendan^r    i7/ 
/ary  term  laft  and   this  term.      And  the  court  held,   that  no  ufe 
could  refult  to  Savage  during  his  life,  and  therefore  the  remainder 
to  the  heirs  male  was  void,  and  Savage  feifed  in    fee.     And  their 
reafons  were,    bec.ufe   the   limitations   to   himfelf  for  ninety-ri„e 
years,  and  to  the  truftees  for  twenty-five  years,  and  the  heirs  male  ' 
were  new  ui.s  and  new  eftates.     As  if  a  man  by  leafe  and  releafe' 
or  by  covenant  to  ftand  feifed,  limit  the  ufe  to  himfelffor  life    or 
in  tail,  thefe  are  new  cflates,  and  not. parcel  of  the  old  eftate  \c 


.  cording 
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cording  to  y  Co.  13.  l>.  Englefield's  cafe.  And  where  in  fuch  cafe 
upon  a  conveyance  fuch  ufes  are  limited,  as  (fuppofmor  the  limita- 
tions to  be  good)  would  pafs  the  whole  eftate,  there  no  ufe  will  Whereaufe 
refult  contrary  to  the  exprefs  limitations  of  the  party.  But  if  the  w'l'refult, 
limitations  are  void,  the  conveyance  of  necefiity  will  fail.  If  a 
man  feifed  in  fee  conveys  his  eftate  by  leafe  and  releafe  to  the  ufc 
of  himfelf  for  life,  remainder  to  truftees  for  their  lives,  remainder 
to  the  heirs  of  his  body  ;  he  hath  an  eftate  tail  in  him,  but  he  is 
but  tenant  for  life  in  polTeflion  :  othervvife,  if  there  had  been  no 
intermediate  eftate  in  the  truftees  for  their  lives.  And  in  the  for- 
mer cafe,  if  a  man  makes  a  feoffment,  it  is  no  difcontinuance,  but 
only  diverts  the  eftate.  And  for  the  fame  reafon  in  this  cafe,  where 
the  firft  limitation  is  only  for  years,  the  remainder  to  the  heirs  of 
the  body  of  the  tenant  for  years  is  a  contingent  remainderj  and 
void,     Thefe  are  the  reafons  of  the  chief  juftice  Holt. 

And  Powell  juftice  faid,  that  there  was  a  difference,  where  the  Difference bc- 
limitation  was  upon  a  covenant  to  ftand  feifed,  and  where  upon  a  '"'^^"  *  ''i''- 
leafe  and  releafe.     For  where  the  limitations  are  to  take  effedl  out  covenaTto* 
of  the  eftate  of  the  covenantor,  there  if  the  limitations  were  fuch  (land  feifed, 
as  could   not  take  efi^edt  immediately,  or  not  till  after  the  death  of  ^"'^  "P°"  ^ 
the    covenantor,    as  in  the  cafe  of  Pybiis  v.   Midford,    2  Lev.  y ^.  jeafe.^"  ^^' 
there  the  law  may  mould   the  eftate   remaining  in   the  covenantor 
into  an  eftate  for  life :    but  that  cannot  be  where  the  limitations  are 
to  take  effeift  out  of  the  eftate  of  the  truftees  for  want  of  a  limita- 
tion, much  lefs  againft  an  exprefs  limitation.     And  therefore  (by 
him)  if  there  had  been  an  exprefs  limitation  in  the  cafe  of  Pyhis 
V.  Midford,   limited  to  the  covenantor,  the  judgment  would  have 
been  otherwife.      And  for  thefe  reafons  the  whole  court  ordered 
laft  Hilary  term,  that  judgment  fliould  be  entred  for  the  plaintiff", 
unlefs  caufe  {hould   be  fhewn  to  the  contrary  the  firft  day  of  this 
term.     And  the   firft  day  of  this   term  Darnall  Queen's  ferjeant 
fhewed  for  caufe,  that  the  plaintiff"  could  not  have  judgment,  be- 
caufe  it  appeared  upon  the  fcii-e  facias  that  he  was   not  intituled 
to  it;  becaufe  the  adminiftration  was  granted  to  him  by  the  arch-  Grant  of  ad- 
deacon   of  Dorfct,  and  therefore  the  grant  of  it  was  void ;  for  the  •"""''^^"0" 
judgment  of  this  court,  upon  which  the  fci re  facias  is  founded,  is  dLco^n^of 
l>ona  7iotabitia.     2.    If  it  will  not  make  bona  notabilia,    yet  this  ^"c/^'  '=  void 
grant  of  adminiftration  will  be  void  (7z/m^  this  iudsim.ent,  hzo-Awfe. ''"""'' '^ M^'^' 

r     ,.  ,      .  ,^  '       o  '  ment  or  the 

It  lies  out  of  the  limits  of  the  jurifdiftion  of  the  archdeacon  of  King's  Bench. 
Dorfet.  Againft  which  it  was  urged  by  Mr.  Eyre  for  the  plaintiff^, 
that  this  court  cannot  take  notice  of  the  boundaries  of  diocefes ;  and 
it  may  be,  that  this  court  is  within  the  archdeaconry  of  Dorfet, 
for  that  archdeaconry  may  be  within  the  diocefe  of  London ;  and 
this  court  will  not  intend  the  contrary,  fince  the  contrary  does  not 

F  f  appear 
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The  King's    appear  to  them.     Bat  per  Holt  chief  juftice,    this   court  will  take 

Bench  wiil^  ^^  j^^^j^g  of  the  Hmits  of  ecclefiaftical  jurifdidion,  which  is  part  of 

ecciefiaiiicai    the  law  of  the  rcahn,  under  which  we  Hvej   and  confequently  it 

jurifdidion.     y^\\\   ^^ke  notice,    that  a  judgment    of  the  King's  Bench   is  not 

within  the  jurifdidion  of  the  archdeacon  oi  Dotjet.     i^-nd  for  this 

reafon  the  whole  court  held,  that  judgment  ought  to  be  given  for 

the  defendant. 

Regina  verf.  Watfon. 

Tenant  at  will  '  g   'HE  defendant  Watfon  was  indided,    for  that  that   he   was 
mud  repair  as     j_      fucli  a  day  poflelTed  of  a  houfe  in  Lynn  Regis  adjoining  to 
j^^'^^P'^'''     the  common  bridge;   that  he  ought  to  repair  the  faid  houfe  ra- 
tione  temirae  ;   but  that  he  permitted  it  to  be  fo  much  out  of  re- 
pair, that  it  was  ready  to  fall   upon  the  Queen's  fubjeds  paffing 
over  the   faid   bridge,  &c.     Upon  not   guilty   pleaded,    the  jury 
found  a  fpecial  verdid ;  that  Watfon  was  but  tenant  at  will  of  the 
faid  houfe,   and  conclude  with  a  fpecial  conclufion,    praying  the 
judgment  of  the  court,  whether   he  were  obliged  ratione  tenurae^ 
Po/?.  1091.     to  repair  the  houfe.     And  after  argument  by  Mr.  Mountague  for 
the  defendant,  and  by  Mr.  Weld  for  the  Queen,  it  was  adjudged, 
that  the  defendant,    as  tenant   at  will   only,   ought   to  repair  the 
houfe,  fo  that  the  publick  be  not  prejudiced  by  the  want   of  re- 
pairs ;  but  that  he  is  not  compellable  to  repair  as  to  his  landlord. 
And   that  is  fhewn  well  enough  in    this  indidment.      The  only 
objedion  is,    that  he  is    not  chargeable  to  repair  ratione  tenurae\ 
See  Moor       but  though  that  is  improper,  yet  it   fhall  be  intended   of  the  pof- 
•°3-  feffion,    and  not  of  a  fervice.      And  judgment   was  given  againft 

the  defendant. 


Turner  ve7'J.  Turner. 

Iiitr.  Mich.  I  Ann.      B.  R.     Rot.  207. 

S.e.  I  Saik.  y~^.EBTupon  bond.  The  defendant  pleaded  the  compofition 
177. '79        %_J  ad.     And  after  demurrer  joined,   exceptions  were  taken  to 

17  ntr.  ^j^^  pj^^^  ^^j  ^  over-ruled  J  upon  which  judgment,  «///,  ©"c. 
Difcontinu-  was  given  for  the  defendant.  Whereupon  Mr.  Mountague  moved 
■ance  denied  fo  have  leave  to  difcontinue  ;  and  cited  for  it  i  Saiind.  39.  2  Saitnd. 
Ifter^jdement  71'  ^"^  ^  Satmd.  23.  leave  given  to  difcontinue  after  argument  of 
mfi,'^c.  the  council  at  the  bar,  and  of  the  judges  upon  the  bench.  But 
I  Lev.  48.     tj^e  motion  was  denied,  abfente  Poivell  jultice.     Becaufe  after  a  rule 

•9^'  ^9  •      £qj.  judgment,  nifi^  &c.  and  then  a  peremptory  rule  for  judgment 

3  (as 
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(as  was  in  this  cafe)  Holt  chief  juftice  fliid,  he  never  knew  leave 
given  to  difcontinue.  And  the  rule  in  the  old  books  is,  that  if 
aftsr  the  exception  ftirred,  the  court  has  pronounced  their  opinion, 
and  yet  the  plaintiff  demurs ;  he  does  it  at  his  peril:  and  if  the 
exception  be  over-ruled,  judgment  fliall  be  given  againft  him. 


s 


Morris  z-erf.  Sir  Richard  Reynolds. 

Erjeant  Darnall  moved,    that   an    award   made   by  arbitrators  s.  c.  i  Salk. 
^  chofen  by  the  confent  of  the  parties  at  niji  prius  at  Guildhall,  73- 
ai>d  whofe  fubmiffion  was  made  by  rule  of  court  there,  and  after-  f^'ofenbycon- 
wards  the  faid  rule  made  a  rule  of  the  King's  Bench,  might  be  fet  fent,  and  upon 
alide,  upon  qffiJavit  of  the  mifmanagaiient  of  the  arbitrators,  and  a  fubmiflion 
that  they  refufed  to  hear  what  the  defendant  could  fay,  after  they  JJ^" \°ievtA 
had  heard  the  plaintiff.     iiZI?/^  chief  juftice  oppofed  this  totis  wW- to  attend,  fife 
bus   as  contrary  to  all  pra<ftife,  that  he  had  known  in  his  expe-  3  Keb.  446. 
pience ;  which  was,  that  in  fuch  cafe  the  integrity  of  the  arbitra- 
tors (whom  the  parties  by  confent  have  chofen  to  be  their  judges) 
fhall  never  be  arraigned,  no  more  than  the  integrity  of  any  other 
judge.     But  Powell,  Poivys,   and  Gould,  juftices   faid,    that  it  was 
abominable,   to  give  any   countenance  to   fuch  proceedings;    and 
that  therefore  they  ought  to  be  puniflied,  becaufe  they  abufed  the 
office  of  a  judge.     And  a  rule  was  made  that  they  fhould  attend. 
And  the  examination  was  made  in  court  by  aJiJavit  of  all  their 
proceedings.     And  upon  that  great  mifmanagement  appeared  to  be 
among  them. 


Regina  ve^y.   Cave. 

MR.  Broderick  moved,  that  an  indidtment  found  againft  the  indiamentfor 
defendant,  for  fpeaking  thefe  words  of  the  profecutor  John  words. 
Bradp:aw  in  audita  quamplnrimorum,  viz.  That  he  had  made  an 
affault  upon  Prifcil/a  Tinjdale,  and  had  carnally  known  her,  with- 
out the  confent  of  the  iaid  Prifcilla  Tivfdak ;  with  intent  to  pro- 
cure money  from  the  faid  profecutor ;  fhould  be  quaflied :  becaufe 
it  was  not  matter,  for  which  an  indidtment  lies.  And  it  was 
qualified  accordingly. 


Regina 
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Regina  ve7'f.  Kime. 

s.  C.  1  Salk.  A  ]SF  indiftment  was  found  againft  the  defendant,  for  not  work- 
india  entf  r  ^-^  '"S  '"  ^^  repair  of  the  highways  in  London,  upon  the  22  Gf 
not  repairing  23  G2r.  2.  <:^/>.  I'].  fcB.  6.  Upon  not  guilty  pleaded,  he  was  found 
rtreets  in  z,o«-  guilty.  And  it  was  moved  in  arreft  of  judgment,  that  it  was  faid 
S-'Y/ca  "2.  '"^  ^^^^  indidment  only,  that  fix  days  were  appointed  between  fuch 
cap.  17.  feft.  and  fuch  days  for  the  work,  but  the  particular  days  were  not  men- 
^*  tioned.     And  for  this  reafon  the  court   held  the  indidlment  bad, 

for  the  appointment  ought  to  be  of  fuch  days  in  particular,  viz, 
the  twentieth  of  April,  &c.  and  notice  ought  to  be  given  accord- 
ingly;  otherwife  the  appointment  is  ill.  And  though  it  was  ob- 
jeded  by  ferjeant  Darnall,  that  it  was  aided  by  the  averment  in 
the  indidtment,  that  the  defendant  did  not  come  upon  any  of  the 
days;  yet  it  was  over-ruled,  becaufe  if  the  appointment  was  ill, 
the  defendant  was  not  obliged  to  come  at  all.  And  the  judgment 
was  arreiled. 

Regina  verf.  Chaffey. 

S.  C.  3  Salk.  QEveral  orders  made  by  the  juftices  of  peace  in  Wilts,  againft 
^^-  O  the  defendant,  for  being  the  putative  father  of  a  baflard  child. 

Older  to  feife  ^g^g   removed  into   the  King's  Bench  by  certiorari.      And  Mr. 
refuted  father  Brodcrick  moved,  to  quafh  one  of  them,  which  was  made  by  the 
of  a  baftard,  juftices,  that  the  church- wardens  and  overfeers  of  the  poor  fhould 
^e' Shaw's     ^^'^^  ^'^  ^^^^  defendant's  goods,  what  they  fhould  judge  proper,  to 
Parith  Law,   fecure  the  parifli  from  the  maintenance  of  the  child ;    becaufe  by 
cap.37.f.  29.  the  13  ci?  14  Car.  2.  cap.  I2.  they  have  only  authority  to  make 
an  order,  to  empower  the  church-wardens  and  overfeers,  &c.  to 
feife,    what  the  juftices    Ihould  judge  proper,  and  not  what  the 
church-wardens,  &c.  fhouid  judge  proper,  &c.     And  for  this  rea- 
fon it  was  quaOied.     Then  an  exception  was  taken  to  the  original 
order,  becaufe  it  ordered,  that  the  defendant   fnould  give  fecurity 
for  payment  of  the  fum  by  them   impofed  for  the  maintenance  of 
the  child  ;  when  it  did  not  appear,  that  the  defendant  had  difobeyed 
Order  cannot  the  order  in  point  of  payment.     And  by  18  Eiiz.  cap.  3.  an  order 
^tzZt^mlf  ^°''  ^'^'^"'■i^y   cannot    be  made,    till  after   contempt.     And  for  this 
ter  contempt,  reafon  the  order  was  quadied  as  to  that  part,  and  was  confirmed 
Atiachment    as  to  the  rcfiduc.     And  per  curiam,  when  an   order  is  confirmed 
•^"0"°'°^*^^    in  this  court,    an  attachment  lies  for  non-performance  of  it;  and 
oflhe  King's  therefore  this  court  will  not  take  fecurity  of  the  party  for  perfor- 
Bench.  m..ince  of  it.     But  if  the  original  order  had  been  at  the  fcfilons, 

not  removed  hither,  the  court  would  have  taken  fecurity  of  him, 
to  appear  there. 

2  La^iere 
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Lapicre  vurf.  Sir  John  Germain  knight  and  baronet  and 
the  duchefs  of  Noriolk. 

IN  cafe  againfl:  the  defendants,  Sir  'John  in  the  declaration  was  S.  c.  i  Salk, 
fued  only  by  the  title  of  baronet.     The  defendant  pleaded  in  5°-  3.  +7- 
abatement,  that  he  was  knight  and  baronet.     The  plaintiff  replied  aSaik.  45".' 
that  he  was  baronet  tantum,  and  offered  iffue ;  which  was  joined. 
And  thereupon  Mr.  Raymond  moved,  to  have  leave  to  amend  upon 
payment  of  cofts,  and  to  make  the  declaration  [knight  and  baronet] 
all  being  in  paper.     But  it  was  denied,  becaufe  there  was  nothing 
by  which  this  amendment  could  be  made,  the  latitat  not  being 
fo.     And  though  all  was  in  paper,    yet  the  defendant  had  taken 
advantage  of  this  flip.     And  therefore  the  court  would  not  make  a 
rule  for  the  amendment.     Then  Mr.  Raymond  was  informed,  that 
the  latitat  was  knight  only;    and  therefore  he  prayed  leave,    to  . 

make  the  declaration  agreeable  to  the  latitat;  urging  that  the  omif- 
fion  of  baronet  in  this  cafe,  being  a  fuit  by  bill,  was  not  material ; 
becaufe  baronet  is  not  part  of  the  name,  as  knight  is.     And  fuits 
by  bill  are  not  within  the  flatute  of  additions.     And  Powell  juftice 
feemed  to  be  of  that  opinion,  faying  that  the  books  warrant  fuch 
a  difference.     And  he  cited  32  Hen.  6.  30.  a.  which  fays,  that  a 
baron  has  no  need  to  be  named  but  as  knight  or  efquire  in  a  writ. 
Holt  chief  juflice  agreed  with  the  faid  cafe,  but  faid  that  the  reafon  Baronet  h  part 
of  it  was,    that  then  barons  were  fo  by  tenure,    and  were  fum-  °^  '''^  "*""*• 
moned  to  parliament  by  writ ;  and  were  not  then  created  by  letters 
patent,  as  at  this  day :    but  that  then  the  law  was  otherwife  of 
titles  of  dignity,  as  of  earl,  which  was  part  of  the  name.     And 
now   it  is  otherwife  of  barons,    when  they  are  created  by  letters 
patent ;  for  now  it  is  a  title  of  dignity,  and  parcel  of  the  name. 
The  fame  law  oF  baronet,   which   is  made  a  title  of  dignity  by 
letters  patent,  and  therefore  a  baronet  ought  to  be  named  fo  in  all 
judicial  proceedings,  otherwife  they  will  abate.     And  it  is  no  ob- 
jection,  that  it  is  a  new  title ;    for  fo  is  vifcount,  begun  in  the 
time  of  Henry  6.  marquis  in  the  time  of  Richard  2.  and  duke  in 
Edivard  3.    And  though  they  are  new  titles,  they  (hall  be  named 
fo  in  all  proceedings  againft  them.     Then  he  moved,  that  the  bill 
might  be  abated  for  their  own  expedition.     And  it  was  granted. 


Tonkin 
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Tonkin  verf.  Crocker. 
Intr.  Mich.    12  Will.  3.    B.  R.     Rot.  269. 

s.  C.  Latw.    T"'  R  R  O  R  C.  B.  '^onhn  brought  replevin  of  a  brafs  pan  taken 
'  s'l'il  60       -*— '  '^y  t^^^  defendant  in  a  place  called  T^he  kitchm  apud  parochiam 
Carth.'52o.     ^t.  Agnes  in  Cornwal.     The  defendants  as  bailiffs  of  William  Mohun 
iiMod.  369.  Efquii-e  make  conufance  of  the  taking,   6fc.    for   that    that  they 
yo^83^&  107.  ^^y»  ^^"^  before  the  time,  Gfc,  one  Hugh  Tonkin  efquire  was  feifed 
3  Lev.  21.     of  one  mefuage,  &c.  whereof  the  place,  &c.  is,  and  the  lame  time 
4Rep.8,9,&c.  ^hich,  ^c.  was  parcel,  in  fee;  and  that  he  held  the  faid  mefuage^ 
&c,  of  the  faid  William  Mohun  ut  de  manetio  fiio  de  M.  by  fealty, 
rent  of  4  s.  per  anmim^    necnon  per  fervitium  faciendi  feSlam  ad 
curiam  manerii  praediBi  bis  per  annum  apud  jnanerium  illud  tenen- 
dam,  &c.   whereof  the   faid  William   Mohun  was  feifed,  &c.  and 
for  4^.  for  the  rent  aforelaid  for  one  year  ended  Michaelmas  5  JFill. 
&  Mar.  arrear,  and  for  that  that  the  fuit  of  court  at  the  court  of 
the  Md  William  Mohun  manerii  fui  praediBi  within   the  manor 
aforefaid   the  twenty-fourth  of  OBober  5   Will.  &  Mar.   for  the 
manor  aforefaid    held  fait  infeBa^    they  make   conufance  of  the 
taking,  (3c.    The  plaintiff  in  bar  of  the  conufance,  protejlando  that 
William  Mohun  was  not  feifed  of  the  faid  fervices,   ^c.   for   plea 
faith,  that  the  faid  Hugh  Tonkin  held  the  faid  mefuage,  ^c.  of  the 
faid  William  Mohun  ut  de  manerio  fuo  de  M.  praediBo  per  redditum 
quatuor  fclidorum,  &c.  abfque  hoc  that  he  held  by  the  rent  of  4  s. 
necfjcn  per  feriitium  faciendi  JeBam  ad  curiam  manerii  praediBi  bis 
per  annum  apud  manerium  praediBum,  prout  it  is  alleged  in  the  co- 
nufance, ^c.    And  to  this  bar  the  defendants  replied,  and  main- 
tained their  conufance,  and  offered  an  i/Tue.    And  the  plaintiff  joined 
iffue,  and  at  the  trial  at  nifi  prius  the  jury  find  a  fpecial  verdidt,  that 
lono;  time  before  the  time,  iQff.  the  manor  of  M.  within  mentioned 
was  an  ancient  manor,  whereof  the  faid  William  Mohun  is,  and  at  the 
time  in  which,  <:?:.  was  feifed  in  fee;  and  that  time  whereof,  &c. 
there  was  an  ancient  court  held  before  the  fleward  of  the  manor 
his  per  annum,    ct   habuit  jeparalcs  liberos  tenentes,    Anglice  free- 
hold tenants,   et  feparales  JeBatores,   Anglice  fuitors,  who  did  fuit 
at  the  court  aforefaid  of  the  faid  manor  ;  and  that  the  faid  Hugh 
Tonkin   and   all    his  anceftors   were    freehold    tenants   of  the   faid 
manor,  and  held  the  faid  mefuage,  &c.  of  the  faid  William  Mohun 
and  his  predeceiTors,  lords  of  the  faid  manor  of  M.  by  fealty,  and 
4  s,  rent  every  year  at  the  feafl  of  St.  Michael  the  archangel  Jol- 
'vendum,    necnon  per  fervitium  jaciendi  fcBam  ad  curiam  manerii 
praediBi  bis  per  annum  apud  manerium  illud  tenendam  prout  in  ad- 
vocatione  infrafcripta  interius  mentionatur :    and  the  jurors  farther 

find, 


Eailer  Term  z  Annae  reginae.  86 1 

find,   that  within  the  Hiid  manor  of  M.  there  is,   and  for  twenty 
years  lafl:  part  there  hath  been,   imiis  folummodo  liber  tenens,  viz. 
the  faid  Hugh  Tonkin ;  but  that  infrajcripto  tempore  quo,  &c.  ncc- 
7ion  time  whereof,  &c.  there  were  and  now  are  feveral  cuftomary 
tenants,  G?r.  of  the  faid  manor  :  then  they  find,  that  for  rent  and 
fervices  in  arrear  the  defendants  as  baihffs  of  the  faid  William  Mo- 
bun  at  the  time  in  which,  &c.  took,  &c.  fed  ft  Juper  totam  ma- 
teriam  praediSlam  the  aforefaid  Hugh  Tonkin  held,  ^c.  by  fealty, 
rent,  and  fuit  of  court,  &c.  the  faid  jurors  know  not,  but  pray 
the  advice  of  the  court,  et  Ji,  &c.     And  after  feveral  arguments  at 
the  bar  in  C.  B.  judgment  was  given  for  the  defendants ;  upon 
which  a  writ  of  error  was  brought  by  the  plaintiff,  ♦and  the  general 
errors  were  ailigned.     And  it  was  argued  at  the  bar  feveral  times 
by  Darnall  King's  ferjeant,  Mr.  Brodcrick,   and  Mr,  Raymond  for 
the  plaintiff  in  error,    and   by   Mr.  Cooper  King's  council,    Mr. 
Chejljyre,  and  Mr.  Parker  for  the  defendants   in  error.     And  the 
firfit  objedion  was,  that  the  tenure  found  in  the  verdidl  varies  ia 
its  nature,   from  that  which  the  conufuice  mentions,  and  confe- 
quently  that  the  verdidl  does  not  maintain  the  iffue ;  and   there- 
fore the  judgment,   being  given  for  the  defendants,   is  erroneous, 
and  ought  to  be  reverfed.     And  the  reafons  upon  which  the  plain- 
tiff's council  founded  this  objedtion  were,  becaufe  the  fuit  to  the 
court  mentioned  in  the  conufance  mufl  be  intended  to  be  fuit  to 
the  court  baron,  tenure  at  common  law ;  but  the  fuit  to  the  court 
found   by  the  verdidl  is  cufl:omary  tenure,  becaufe  it  is  fuit  to  the 
cufloniary  court.     Curia  manerii  muft   be  intended  to  be  a  court- 
baron.     It  is  the  peculiar  ftile  of  the  court.     4  Injl.  268.     Co.  Li. 
58;     It  is  the  defcription  of  a  court-baron  in  the  writ  framed  upon 
Magna  Charta  for  affeering  amercements  impofed  in  a  court-baron. 
Fitzh.  Nat.  Bre.  76.  d.   quod  ipfos  tenentes  cum  in  curia  ejufdem 
manerii  in  mifericordiam  inciderint,  &c.  and  this  is  the  court,  which 
is  incident  of  common  right  to  all  manors.     Farther  if  the  court 
mentioned  in  the  conufance  fliall  be  taken  to  be  another  court  than 
the  court-baron,  viz.  a  cuftomary  court ;  then  the  conufance  is  ill, 
for  want  of  making  title  to  it  by  prefcription.     For  the  law  takes 
no  notice  of  any  cuftomary  court,    without  a  prefcription  fhewn 
to  warrant  it.     And   the  defendants  cannot  juftify  the  taking  of  a 
diftrefs  for  fuit  to  luch  a  court,  without  a  cuflrom  alfo  fliewn  to 
diftrain  for  it.     For  though  a  diftrefs  is  incident  of  common  right 
to  all  manner  of  fervices,   Litt.  Je5i.  226.     Co.  Li.   150.  b.  and 
confequently   to  fuit  of  court ;  yet  for  fuit  to  a  cuflomary  court, 
diflrefs  will  not  be  incident  without  a  cufcom.     And  he  likened  it 
to  the  cafe   of  herriots,  where   for   herriot  iervice  the  lord  may 
diftrain,   8  Hen.  7.   10.     Cro.  Car.  260.  but  for  herriot  cultom  he 
cannot  diftrain;  but  may  feife  the  beft  beaft  though  out  of  his  fee. 
Gouldsb.  97.     And  for  thefe  reafons  they  urged,    that  this  court 

men- 
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mentioned  in  the  conufiince  niufl  be  intended  a  court-baron  j  but 
the  court  found  in  the  verdid:  is  a  cuftomary  court,  and  may  be 
good  by  prcfcription,  but  is  not  the  court-baron  incident  to  every 
manor  of  common  right,  i.  Becaufe  it  is  held  before  the  fteward, 
whereas  the  court  baron  is  held  before  the  fuitors.  Co.  Lit.  5,  8. 
Cro.  Eliz.  792.  4  Co.  26.  And  as  to  the  cafe  of  T.  jones  23.  to 
the  contrary,  it  is  an  obfcure  cafe,  and  an  unneceffary  refolution 
there.  And  Cro.  E/iz.  ygi.  Noy  20.  Fill  v.  Towers.  Cro.  Jac. 
582.  Sir  William  Armyn  v.  Appktoffe,  are  exprefs,  that  the  court- 
baron  cannot  be  held  before  the  fteward  by  prcfcription.  2.  A 
prcfcription  is  found  for  the  court  found  by  the  verdid,  but  a 
man  cannot  prescribe  for  a  court-baron.  It  is  ill  pleading  to  do  it, 
Noy  20.  becaufe  it  is  incident  to  the  manor  of  common  right. 
3.  A  court-baron  muft  be  held  from  three  weeks  to  three  weeks, 
Co.  Litt.  58.  but  this  in  the  verdid  can  be  held  but  twice  in  the 
year ;  therefore  this  court  in  the  verdid  may  be  good  by  prcfcrip- 
tion ;  as  Co.  Entr.  1 1 8.  though  the  court  ought  to  be  held  from 
three  weeks  to  three  weeks;  or  like  that  in  Leon.  216.  Lord  Cob- 
Lam  and  Brown's  cafe.  But  it  cannot  be  a  court-baron ;  and  con- 
fequcntly  the  fuit  in  the  verdid  differs  from  that  in  the  conufance. 
It  was  argued  farther,  that  if  it  fhould  be  admitted,  that  it  was 
not  ncceffary,  to  make  title  to  the  court  in  the  conufance ;  yet 
they  fliould  have  flievvn  fome  charaderiftical  diftindion,  to  fhew 
that  they  did  not  mean  the  court-baron,  otherwife  it  fhall  be  taken 
^  to  be  the  court-baron  at  common   law,    and   then  it  cannot  be 

maintained  in  evidence  by  fliewing  a  cuftomary  court.  For  where 
a  man  intitles  himfelf  generally  by  common  law,  he  cannot  make 
it  good  in  his  replication  or  rejoinder  by  cuftom.  As  Keilw.  76. 
A.  charged  B.  in  account  generally  as  bailiff;  the  evidence  was, 
that  there  was  a  cuftom  to  eled  one,  &c.  to  ferve  as  bailiff  ratione 
tenurae,  who  was  to  colled  the  rents,  &c.  upon  demurrer  to  the 
evidence  it  was  held,  that  the  evidence  did  not  maintain  the  decla- 
ration. And  feveral  other  cafes  were  cited,  to  prove  the  faid  rule, 
Cro.  Jac.  551.  Lnder  v.  Somjiell.  Co.  Li.  304.  Dier  291.  Cro. 
Jac.  583.  I  Anderf.  192.  pi.  227.  Moor  271.  pi.  425.  Ewer  v. 
Ajlwick.  Moor  679.  Gregory  v.  Harrifon.  Cro.  Eliz.  462.  Wells 
"0.  Partridge,  i  Sid.  142.  Mould  v.  Wallis.  The  defendant's  coun- 
cil relied  fo  much  upon  the  finding  of  the  verdid,  that  they  did 
not  regard  this  objedion.  But  though  the  court  pronounced  their 
judgment  for  another  reafon,  as  fliall  be  faid  afterwards,  yet  Holt 
chief  jurtice,  though  he  did  not  give  an  abfolute  opinionr'  faid  it 
fcemed  to  him,  that  the  avowry  was  well  enough ;  becaufe  the 
luit  claimed  in  the  conufance,  being  fuit  to  the  court  of  the  manor 
bis  per  annum,  it  fhews  that  the  fuit  muft  be  intended  fuit  to 
fome  other  court  of  the  manor,  and  not  to  the  court-baron,  which 
ought  to  be  held  from  three  weeks  to  three  weeks;  and  confe- 

quently 
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quently  may  well  be  intended,  to  be  fuit  to  the  court  held  before 
the  fteward,  and  found  in  the   verdidl.     And   fuch  courts  to  be  Court  held 
held  before  the  fteward  are  good  by  cuftom.      r  Leon.  316.    [And  before  the 
fo  Pcivcll  jufticc  faid    that  it  was  held  by  all  the  court  of  the  i,y7uftom! 
Common  Pleas  in  this  cafe.]     And  fuch  courts  are  held  in  feveral 
honours  and  manors  at  this  day,  to  inquire  of  the  rents  and  fer- 
vices  arrear  to  the  lord ;  and   they   are  good.     And  this   fhall  be 
intended  to  be  fuch  a  court.     And  the  fuit  to  this  court  muft  be 
intended  to  be  a  fervice  created  by  refcrvation  upon  a  gift  of  the 
land  by  the  lord  to  the  tenant  before  the  flatute  of  ^ia  cmptores 
terrartim,  as  12  Hen.  7.   18.     Replevin,  the  defendant  avowed  for 
fuit  to  a  court-leet,  for  that  that  the  plaintiff  held  twenty  acres  of 
land,  to  do  fuit  twice  a  year  at  the  view  of  frankpledge  of  the 
defendant;  and  it  was  objedted,  that  fuit  to  his  view  of  frankpledge 
generally  fliould  be  intended  fuit  real  (which  is  due  from  the  re- 
liants  only)  and  the  plaintiff  lived  out  of  the  jurifdidion   of  the 
court,  and  not  fuit-fervice  :  but  the  court  held,  that  it  fliould  be 
fuit-fervice ;  and  that  it  was  referved  upon  the  gift  of  the  land,  to 
oblige  the  tenant  to  attend  there,  to  be   fworn  upon  inquefls,  to 
prefent  common  nulances,  &c.  and  the  rather,  becaufe  fuit  real, 
which  is  to  be  fworn  to  the  King  for  his  allegiance,  ought  to  be 
done  but  once  in  a  man's  life  j  and  therefore  fuit  twice  a  year  can- 
not be  intended  to  be  that.     And  here  this  avowry  is  advantageous 
to  the  tenant,  becaufe  it  acquits  him  of  the  fervice  to  the  court- 
baron  to  be  held  from  three  weeks  to  three  weeks.     He  agreed 
the  rule,  that  upon  a  declaration  grounded  upon  a  fadl  at  common  Declaration  at 
law  one  cannot  maintain  it  by  replication  of  a  cuftom  or  flatute;  common  law 
as  in  covenant  upon  an  indenture  of  apprenticefhip,  the  defendant  "rde°good  by 
pleads  infancy,  isc.  the  plaintiff  cannot  maintain  his  declaration,  repikacionof 
by  faying,   that  there  is  a  cuflom,    that  infants  may   bind  them-^""""*" 
felves,  ^c.     But  he  feemed  to  deny  the  cafe  in  Keilw.  76,  fup- 
pofing  that  it  had  appeared  by  the  book,  that  the  defendant  there 
had  exercifed  the  office  of  bailiff,  &c.   and  then  it  would  not  have  /Account  a- 
been  material,  by  what  means  he  had  become  bailifl',  but  he  might  gainft  a  bailiff, 
have  been  charged  generally.     But  the  next  day,   finding  that  it  '('''^  ^■^^' 
did  not  appear  by  the  book  that  he  afted  as  bailiff;  he  declared  need  to  (hew 
in   court,    that  for  that  reafon   the  faid  cafe  was  good  law,  for  ^°'^  bailiff. 
then  they  ought  to  fliew,  by  what  means  the  defendant  became 
bailiff. 

2.  It  was  argued  by  the  council  for  the  plaintiff  in  error,  that 
admitting,  that  the  court  would  intend  the  fervice  in  the  conu- 
fance,  and  that  in  the  verdift,  to  be  the  fame ;  yet  it  appeared  by 
the  verdidl,  that  the  manor  is  deflroyed ;  and  if  there  is  no  manor, 
there  is  no  court ;  if  no  court,  no  fuit  can  be  due  to  it.  And  for 
this  they  urged,  that  the  manor  was  deflroyed,  becaufe  there  was 
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but  one  fuitor,  and  the  court  cannot  be  held,  but  before  two  fuitors 
'at  leaft.  Bro.  comprife  31.  Bro.  mat^or  i.  2  Roll.  Abr.  122,  124. 
lit.  R.  pi.  26.  Co.  I  it.  58.  7~elv.  191.  And  the  manor  cannot 
fubfifl:  without  a  court-baron,  becr>ul"e  if  the  freeholds  efcheat  to 
the  lord  all  but  one,  or  if  he  purchafe  all  but  one,  the  manor  is 
extindl.  That  fuit  fervice  cannot  multiply,  2  Itijl.  1 19.  and  if  the 
lord  purchafe  the  intire  fuit  of  court.  It  is  extindl.  46  Edw.  3.  40, 
2  Iiijh  120.  That  it  is  found  pofitively,  that  there  has  been  but 
one  free  fuitor  for  twenty  years  laft  paft ;  that  the  verdift  being 
fpecial  lliall  not  be  aided  by  intendment;  and  therefore  that  it  fhall 
not  be  intended,  that  any  of  the  other  freeholds  are  only  fulpended, 
and  that  fo  the  tenure  remains,  and  the  manor  continues. 

Two  fuitors  to  ^ut  per  Holt  chief  juftice  there  mufl:  be  two  fuitors  at  leaft  to 
<oni:nuea  Continue  the  manor,  for  without  two  no  court  can  be  held.  But 
manor.  jj^  ^j^jg  ^.^^^^  jj^g  -^^^y  h^vc  exprcfslv  found,   that  this  was  a  manor. 

The  queftion  then  will  be,  whether  it  appears  to  be  deftroyed. 
Two  fuitors,  And  I  by  him)  it  does  not.  For  fuppofe,  that  there  were  two 
cnetTiake^a  fujtors,  onc  of  them  makes  a  leafe  for  life;  the  leflee  for  life  does 
not  hold  of  the  lord,  but  of  the  reverfioner,  and  he  holds  of  the 
lord ;  and  then  for  that  time  there  is  but  one  free  fuitor.  The 
manor  feems  to  be  fufpended  pro  tempore^  but  the  fuit-fervice  re- 
mains notwithftanding  the  fufpenfion.  As  where  lands  held  by 
homage  are  granted  to  a  corporation  aggregate,  the  tenure  remains, 
though  the  corporation  cannot  do  homage  ;  and  if  the  corporation 
grant  it  over,  the  homage  will  revive.  Farther  the  iflue  is,  whe- 
ther Hugh  Tonkin  held  by  rent,  fuit  of  court,  &c.  which  is  not 
confined  to  any  time  ;  and  the  jury  have  found  exprefsly  a  time, 
when  he  held  fo,  mx.  before  the  twenty  years  lafl  paft.  And 
therefore  he  feemed  to  be  of  opinion,  that  this  objedion  would  not 
avail  here. 

But  againft  tliis  it  was  alfo  objefted  by  the  defendant's  council, 
th.it  the  plaintiff  had  admitted  this  to  be  a  manor  in  his  bar  to  the 
A  jury  can-  conufance ;  and  therefore  that  the  jury  could  not  find  matter 
not  find  a-  contrary  to  what  the  parties  have  admitted  upon  record,  2  Co.  4. 
SlfTnlm  ^''^^'^'•'^'cafe,  and  the  books  there  cited.  2  Leon.  80.  2  Mod. 
admksinhis  2,  4.  Wilcox'%  Cafe.  But  to  this  it  was  anfwe'red  by  the  plaintiff's 
*>•"■  council,    I.  That  the  admi":'on  was  only  in  the  inducement  to  the 

traverle,  whicii  is  no  material  p.;rc  of  the  plea,  and  therefore  will 
not  conclude.  2.  It  is  admitted  but  by  an  lit  de  manerio,  &c. 
which  is  not  a  pofitive  averment.  3.  That  the  jury  are  not  con- 
cluded from  finding  the  truth  of  the  L&,  where  it  is  diredly 
within  their  iffue,  and  when  they  cannot  find  the  ifTue  without 
confideration  of  it;  but  that  the  other  rule  is  to  be  underftood, 
where  they  find  matter  admitted  by  the  parties  upon  the  record, 
^  which 


Eafier  Term  z  Annae  reginae.  865 

which  is  not  within  their  ifllie,  fuch  finding  is  void,  not  becaufe  it 
is  contrjry  to  what  the  parties  h;ive  admitted,  hut  becaufe  it  is  not 
comprifed   in   the   iffue.      And    upon    fcarch,  the  books    cited    in 
2  Co.  4.  will  receive  this  anfwer.     But  that  the  jury  may  find  the 
truth  in  fuch  cafe,  though  contrary  to  the  admiillon  oF  the  parties, 
Mr.    Raymond   cited     2    Brownl.    149.       Higgim    v.    Biddlccome, 
flrong  in  point ;  for  there  the  parties  admitted  that  Sir  William  L. 
was  feifed,  yet  the  jury  found  exprefly  contrary,  and  held  good. 
And  Holt  chief  juftice  upon  the  firft  argument  of  this  cafe  feemed 
to  incline  to  this  opinion,  but  gave  no  opinion  in  it,   becaufe  the 
whole   court  held,  that  the  jury  had  found   the  illije  for  the  de- 
fendants  in    totidem  verbis,  viz.  that   the    faid   H//gb  Tonii/i  and  The  jury  find 
his  anceftors  were  freehold  tenants  of  the  faid  manor,   and  held  the  '^e  niue,  alt 
faid  meffuage,  &c.  of  the  faid  IVilliam  Mobim,  &c.  by  fealty  and  [)"l[l^Zio 
rent  of  4  J.  Gfc.    nccnon  per  fervitium  facic?2di  feSlam  ad    curiam  ibeconinry  is 
nmnerii  praediBi  bis  per  annum  apud  manertum  illud  tenendani  prout  ^°''^- 
in   advccatione   itifrajcripta   interim   7nentionatur ;    and  then   what 
was  found  afterwards  was  furplufage  and  idle.     And  therefore  all 
the  judges  were  clear  in  opinion    that  the  judgment  ought  to   be 
affirmed.     And  it  was  fo.     See  for   this  laft  point  Cro.  Car.  j^. 
131,  Gfr. 

Regina  verf.  Parry,  Snelling  &  al'. 

A   Motion  was  made,  for  quadiing  an  indidtment  againft  the  de-  J'ndiflment for 
fendants,  for  having  pretended  to  be  officers  in  the  land  bank,    ^'"^  ^  ^  ^"* 
and  for  having  cheated  J.  S.  of  14/.  and  for  having  pretended  to  af- 
fift  him  in  procuring  an  office  of  meffenger,  whereas  there  was  not 
any  fuch  office,  &c.     But  it  was  denied,  becaufe  it  is  a  cheat;  and 
the  defendant,  if  he  imagines  that  the  law  is  with  him,  may  demur. 

Elwes  executrix  Elwcs  verf.  Mocata.  '     3,4.' 

Farr.  48. 

THE  plaintiff"  brought  indebitatus  ajfumpfit  for  monies  received  \  ^°'^'  ,^,3 
after  the  death  of  the  teiliator  by  the  defendant,  to  the  ufe  Vent.  109. 
of  the  plaintiff  as  executrix,  ZSc.     Upon  non  ajjimjpjit  pleaded,   the  '  ^a'k  207. 
plaintiff  was  nonfuit.     And  now  fhe  brought  a  new  adion.     hnd  (2o\\°by'^ii- 
the  defendant  moved  to  have  cofl:s,  before  the  plaintiff  fhould  be  miniftrator  on 
permitted  to  proceed.     And    i  Ventr.  109.     Cro.  Car.  219.    Atkey  ^  ^°^'^'^''^\ 
i\  Heard,  were  cited  :   where  an  admin i(l:ratrix  nonfuit   in  trcvcr  -""^''".^^y^ 

'  '  ged  Hil     10 

brought   by   her   upon  a  converfion   in  her  own   time   paid  cous.  VV1II3.  c  B. 
And  here  fhe  might  have  fued,  without  naming  herfelt  executrix.  N."^°'"  ^• 
But  denied  per  curiam.     For  in  trover  fhe  might  have  fued,  with-  Antef436. 

out  and  Mich  4 
Ann.  B.  R. 
Wallis  V.  Lewis.     loft. 
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out  naming  herfelf  executrix,  if  the  goods  were  once  in  her  pofTef- 
fion ;  but  otherwife  in  this  cafe,  for  thefe  debts  are  not  ^Jfets  till 
recovered.  Note,  Mr.  Raymond  cited  for  the  plaintiff  Cro  Jac. 
361.  Barrett  v.  Wlnchcomb,  Teh.  168.  Cro.  Jac.  229.  Hay- 
•wortb  v.  David.  1  J'cntr.  92.  2  Lev.  165.  T.  Jones  47.  Bull 
V.  Palmer.  Cro.  Car.  29.  Beacock's  cafe.  3  Lev.  60.  Mafon 
<y.  Jack/on.  See  Hill.  10  Will.  3.  C.  B.  Nicolas  v.  Killigrew. 
Ante,  436.  But  note,  that  in  another  aclion  between  thefe  parties 
the  plaintiff  paid  cofts  for  not  going  on  to  trial  according  to  notice. 

Yorke  verf.   Grenaugh. 
Intr.  Trin.  1  Aim.     B.  R.     Rot.  527. 

S.  C.  T  Salk.  TT^  Eplevin  of  a  gelding  taken  by  the  defendant  the  firfl  of  April 
^^o'm  XV    \\  Will.  X.  apud  parochiam  fanBi  Jacobi   infra  libertatem  de 

I    DUllt.    170.      -"-    ^  O  O  1  •',„..  •;  •    ;  cT'l  -111  J 

1  Roll.  Abr.    Wejlmiji/ler  in  qiiodam  hojpitto   ibidem  vocato  Tbe   maiae7ihead  and 
3  (D)pl.  3-   calllc.     The  defendant  avows,  for  that  that  the  faid  inn,  Gff.  7nodo 
Crajac.  188.  ((Jijlit  necnon  praedidlo  tempore,  &c.  et  abinde  huciifque  fuit  commwie 
hofpitiiim  pro   hofpitatio?2e  quarumcimque  perjonarum  et  earum  eqtio- 
nun,  (sic.    hojpitationem  pro  feipfis,  equis,  &c.   fuis    in   hofpitio  illo 
rcquirentiiim ;    and  the  defendant  further    faith,    that  he    for  one 
whole  j'ear  ante  praediSlum  tempiis  quo,  &c.  fiecnon  eodem  tempore 
quo,  zz'c.  Jiiit  et  adhiinc  exijlit  communis  hofpitator,  viz.  apud  paro- 
chiam praediSlam  ac  de  commimi  hofpitio  praediSlo  in  quo,  &c.  pcjfef- 
Jionatiis  lit  de  hofpitio  ipfnis  the  defendant  propria,  and  entertained 
there  for  all  the  f\id  time  divers  guefts,  &c.  and  that  he  being  a 
common  inn-keeper  iit  pracfertur,  before  the  faid  time  in  which, 
G?f.  viz.    the    twenty-fifth  of  March   13   Will.  3.  aforelaid,  qui- 
dam  viator  eidem  defendenti  igmtus  acccjjit  to  the  faid  inn  of  the 
defendant  ducens  fecum  fpadonem  praediSiian  in  hofpitiwn  illud,  quern 
quulem  fpadonetn  idem    viator  praediclo    the   defendant   adtunc    et 
ibidem  deliberavit  per  the  faid  defendant  in  eodem  hofpitio  fore  pabu- 
landuvi,  ac  praedicius   the   defendant   adtunc  et  ibidem  ad  requifiti- 
oncm  praeditli  viatoris  fpadonem  praediBum  in   the  faid  common 
inn  of  the  defendant   in  quo,  Gfc.  ad  cujlodiendum   et   cum   neceffa- 
riis  providendum  rccepit ;  and  the  faid  defendant  ftable,  corn,  hay, 
&c.  for  the  fiid  gelding  juxta   requiftiojiem  praediSlatn  from  the 
faid  twenty-fifth  of  March  until   the  time   in    which,   &c.  necnon 
ufque  vicefimum  diem  Mali  extunc  proxime  fequentem,  invenit  ibidem, 
&c.  quodque  2 1.  6  s.  Sd,  adtunc  et  ibidem,  viz.  the  twentieth  of  May, 
was  a  reafonable  price   for   the  ftabling,    corn,    hay,    &c.  of  the 
gelding  aforefaid,  and  to   the  defendant  was  juftly  due,    &c.   and 
that  he  was  not  paid,  neither  by  the  traveller,"  nor  by  the  plaintiff, 
nor  by  any  other ;  and  therefore  he  juftifies  the  taking  and  detain- 
3  ing 
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ing,  &c.     The  plaintiff  pleads  in  bar  of  this  avowry,  that  he  the 
faid   firft   of  yipril  demanded  this  gelding   of  the  defendant,  and 
that  the  defendant  adtunc  7icc  ad  aliquod  tcinpin  pofiea  demanded 
of  the  plaintiff  any  fum   for  maintaining  this  gelding,   &c.      Up- 
on which  the  defendant  demurred,  and  the   plaintiff  joined  in  de- An  inn-keep- 
TOurrer.     And  it  was  held  by  all,  that  the  plea  in  bar  was  ill  j  for  ^^  J|*'" 
the  inn-keeper  may  detain  for  the  meat,  &c.  of  the  horfe,  with-  his  meat  with- 
out making  a  demand.     Befides,  that  perhaps  the  defendant  de- «"' a<lemand. 
manded  the  money  due  for  the  meat  before  the  firfl:  of  April ;  for 
the  plea  is,  that  he  did  not  demand  upon  the  firft  oi  April;  but 
the  horfe  was  there  the  twenty-fifth   of  March,   and  the  money 
due  for  it    before  the  firfl  of  April,    might    be   demanded    be- 
fore the  firfl  of  April,    which  is  a  good  juftiiication  of  the  di- 
ftrefs.     But  divers  exceptions  were  taken  by  Daniall  Queen's  fer- 
ieant  to  the  avowry,     i.  That  fince  the  horfe  was  brought  to  the 
inn  by  a  flranger,    the  inn-keeper  cannot  detain   it  for  its  meat 
againfl  the  right  owner.     For  it  may  be,  that  this  traveller  was  a 
wrong  doer,    or  a  robber.     Sed  iion   allocatur.     For  per  curia})j.  An  inn-keep- 
fuppofine  that   this  traveller   was  a   robber,    and  had  ftolen  this  ^''.'^y  r^'"" 
horfe  ;  yet  it  he  comes  to  an  inn,  and  is  a  gueft  there,  and  delivers  meat,  brought 
the  horfe  to  the  inn-keeper,    (who   does  not  know  it)  the  inn- 'o  him  by  a 
keeper  is  obliged  to  accept  the  horfe ;  and  then  it  is  very  reafon-  ^^'"^^^  ^^^J' 
able,  that  he   iLall   have  a  remedy  for  payment,  which   is  by  re-  right  owner, 
tainer.     And  he   is  not  obliged  to  confider,  who  is  owner  of  the  S^Bulftr.  269, 
horfe,  but  whether  he  who  brings  him  is  his  guefl  or  net.     Andj^R^H^^ 
H(/«'/ chief  juftice  cited  the  cafe  of  the  Exrter  carrier;    where  ^.  449. 
flole  goods,  and  delivered  them  to  the  Exeter  carrier,  to  be  carried 
to  Exeter,  the  right  owner  finding  the  goods  in  pofTefhon  of  the 
carrier,  demanded  them  of  him,  upon  which  the  carrier  refufed  to 
deliver,  without  being  paid  for  the  carriage.     The  owner  brought  A  carrier  may 
trover,  and  it  was  held,  that  he  might  juflify  detaining  againfl  the  ''*'^'"" 
rio'ht  owner  for  the  carriage;    for  when  A.  brought  them  to  him,  Antt-j^z. 
he    was  obliged  to   receive  them  and   carry  them  ;  and  therefore 
fince  the  law  compelled  him  to  carry  them,  it  will  give  him  remedy 
for  the  premium  due  for  the  carriage.     The  fame  reafon   holds  in 
this  cafe.     [But  Powell  juflice  faid,  that  a  carrier  could  not  detain 
for  his  carriage  ;    but  note  the  contrary  has  always  been  held  by 
Holt  chief  juflice  at  Guildball.]     2.  A   fecond  exception  was,  that 
the  avowant  ought  to  have  faid,  quod  tenuit  the  inn  ;    now  he  has 
faid,  that  he  was  poffefled  of  it,   which  may  be  true,  and  yet  per- 
haps he  did  not  keep  it.     That  it  is  necefiliry  to  fay,   quod  tenuity 
11  He}i.  4.  45.     Dier  266.     Rajl.  Entr.  401,    5.     Co.  Entr.  277- 
Sed  non  allocatur.     For  it  appears  fufiiciently,  that  he  kept  it ;    for 
it  is   faid,  ut  de  hofpitio  fuo  propria.     3.  There    is  an   appearance,  Yelv.  67. 
that  the  horfe  ftood  at  livery ;   for  it  is  faid,   that  he  was  received 
at  the  requefl  of  the  traveller,   which  implies  a  fpecial  contradt ; 

I  i  and 
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and  then  the  defendant  cannot  detain.  Sai  non  aUocatur.  For  it 
imphes  no  iiiore  than  what  happens,  when  any  one  conies  into  an 
An  inn  keep-  inn,  he  Commands  fome  fervant  to  take  his  horfe.  4.  The  fourth 
er  cannot  jij-  .^pj  grand  exception  w.is,  that  it  is  not  faftlciently  fliewn  in  the 
tainingt horfe ''i^o^^'''y>  ^'^'^^  ^'"^  traveller  was  a.gucft.  For  if  he  was  not  fuch 
forhisnicit,  a  gueli,  as  the  inn-keeper  was  obliged  to  receive,  though  he  re- 
^'-'°**^^"^  ceived  him,  he  cannot  retain  the  horfe  for  the  meat.  Now  the 
compelled  10  w'ord  viator  does  not  fiifficiently  dcfcribe  a  traveller,  but  it  ought 
receive.  to  be  ibidem  tranfiens.  For  viator  imports  only  a  traveller  who 
has  been  beyond  the  fea,  or  an  apparitor.  To  which  Mr.  Eyre  for 
the  defendant  urged,  that  it  fignified  a  traveller.  It  was  farther 
urged  for  the  plaintiff,  that  perhaps  this  viator  in  puffing  by  left 
the  horfe,  and  did  not  enter  into  the  inn  himfe'f,  and  that  will 
not  make  him  a  gueft.  But  Mr.  ferjeant  Da}-?iall  e  cojitra  faid, 
that  fuch  a  one  would  be  a  gueft ;  and  that  if  in  fuch  cafe  the  inn- 
keeper received  the  horfe,  and  he  is  loft,  he  will  be  chargeable, 
and  he  may  detain  in  fuch  cafe  for  the  meat  of  the  horfe.  And 
Velv.  67.  for  authorities,  he  relied  upon  the  cafes,  Cro.'jac.  18H.  A^oy  46. 
Moor  877,  Latch  126.  Poph.  178.  But  as  to  this  exception 
Holt  chief  juftice  held  it  good,  and  that  for  this  fault  the  avowry 
Ague«,what?  was  ill.  For  it  maybe  in  this  cafe,  the  traveller  ftole  the  horfe, 
and  brought  him  to  the  inn,  and  the  defendant  received  him  and 
gave  him  meat,  but  the  traveller  never  lodged  in  the  inn.  Now 
that  is  rather  the  bufinefs  of  a  man  that  keeps  livery  ftubles  than  of 
an  inn-keeper.  And  though  in  fuch  cafe  if  the  horfe  be  loft,  the 
hvery  man  fliall  be  anfwerable ;  yet  he  cannot  retain  for  the  meat, 
but  has  a  remedy  upon  the  contrad ;  for  he  is  not  compellable  to 
receive  fuch  a  horfe.  And  as  to  the  difference  taken  in  the  cafe  of 
Robinfon  v.  Waller,  and  the  point  refolved  there,  he  did  not  regard 
it,  becaufe  it  was  pleaded  fpecially  in  trover,  whereas  nothing 
can  be  pleaded  fpecially  in  trover  but  a  releafe.  And  (by  himi  it 
is  the  lodging  of  the  man  at  the  inn  that  makes  him  a  ginft ; 
and  nothing  of  that  appears  in  this  avowry,  and  therefore  he  held  it 
ill.  _  But  all  the  other  judges  contra,  that  the  avowry  was  good, 
relying  upon  the  cafes  oCRobinfmi  v.  Waller,  and  Sturt  v.  Dum- 
gold  cited  before,  which  were  adjudged  upon  the  matter  in  law  af- 
ter feveral  debates;  no  notice  being  taken  of  the  fault  in  the  plea, 
viz.  that  it  amounted  to  the  general  ifTue.  And  (by  them)  if 
a  man  fet  his  horfe  at  an  inn,  though  he  lodges  in  another 
place,  that  makes  him  a  gueft,  and  the  inn-keeper  is  obliged  to 
receive  him  ;  for  the  inn-keeper  gains  by  the  horfe,  and  therefore 
that  m  .kes  the  owner  a  gueft,  though  he  was  abfent.  Centra  of 
goodo  Lft  there  by  a  man,  becaufe  the  inn-keeper  has  no  advantage 
by  t.liem.  And  they  held,  that  fince  the  matter  ftiewn  makes  it 
appcv.,  .'iiat  he  was  a  gueft;  it  is  enough,  though  it  is  not  exprelly 
averred,  that  he  was  a  gueft.     But  Holt  chief  juftice  contra,  that 

this 
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this  matter  is  but  evidence  of  it,  that  he  was  a  guefl:,  and  is  not 
travcrlVible  ;  but  gueil  or  not  is  the  more  material  part  of  the  avow- 
ry, and  traverfable ;  and  therefore  there  ought  to  have  been  a  po- 
fuive  averment,    that  he   was  a  gueft.      Poioell  juftice  faid,    that  P'^a  3™°""'- 
there  was  no  fpecial  demurrer   in  the  cafe  of  Ribinjhn  v.  ■''(^''■'/'■r,'^^,.^°,'i'nlaid. 
and    theret'ore   no  advantage  could   be  taken  of  it,    that  the  plea  ed  by  a  gtnc 
amounted   to  the  general  ifflie,  fince  it  was  but  form.     But  Hoh  ^^^  ^^"'^""■ 
chief  juftice  held  it  to  be  ill  upon  a  general  demurrer,  becaufe  the 
plea  does  not  anfwer  the  converfion,   which   is  the   point  of  the 
adion.     But    judgment  was   given   by   Poive//  and  GouIJ  juftices, 
cibfente  Powys   juftice   (though   he  was  when   it  was    srgued    be- 
fore of  the  fame  opinion)  for  the  avowant,  dijfcntiente  Holt  chief 
juftice. 

The  next  day  a  motion  was  made,  that  no  judgment  fhould  be  judgment  af- 
entred,  upon  fuggeftion  that  the  plaintiff  had  been  dead  three  terms.  ^"  '"^^  f"'V 
The  court  agreed,  that  they  might  make  fuch  a  rule  ;  but  becaufe  °  '  *P*'"" 
the  plaintiff"  had  appeared  of  this  term  by  his  attorney,  they  refufed 
to  make  a   rule  in   it,   but  left  the  executors  to  bring  error.     It 
would  have  been  otherwife,  if  the  plaintiff  had  not  appeared  by 
his  attorney. 

Ogle  verf.   NorcliiTe. 

Intr.  Pafcb.   i  Arm.     B.  R.     Rot.  380. 

AN  adion  upon  a  bill  of  exchange.     The  defendant  pleaded  in  s.c.  Farrg;. 
abatement,  that  he  was  clerk  to  one  of  the  prothonotaries  of  Sa'k-  4- 
the  Common  Pleas,  and  ought  not  to  be  fued  (except  for  treafon  \^■^^°\^'^  ^f 
or  felony)  in  any  other  court  than  in  the  Common  Pleas  (and  lays  c.  B.  muft  be 
a  cuftoni  in  the  negative)  without  his  confent.     The  plaintiff  re-  ^a^^d  by  aft 
plies,  that  the  defendant  confented  to  be  fued  in  the  King's  Bench.  ,ecotd. 
The  de  endant  demurs.     And  the  bill  was  abated,  becaufe  the  con- 
fent intended  in  the  plea  is  a  vv^aiver  of  the  privilege  by  fome  a<!t 
in  a  court  of  record.     And  as  to  the  exception  ciken,  that  the  cu- 
ftom  Was  laid  in  the  negative,  Holt  chief  juftice  faid,  that  it  was  a  The  King's 
privilege  due  to  the  clerks  of  the  Common  Pleas  of  com.mon  right,  f^^"^^'*^  ^)^^"    r 
ot  which  the  King's  Bench  will  take  notice.     Otherwife  perhaps  it  the  privilege 
might  be  of  the  clerks  of  the  Exchequer.  f f  the  Com- 

°  mon  Pleas. 


Rous 
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Rous  verf.  Etlierington. 
Intr.  Hil   13  Will  3.    B.  R.    Rot.  593. 

s.  C.  1  Salk.    4  N   acftion  was  brought   agalnft  two  defendants  as  executors, 

3'*:        .  ,,  /\  and  a  capias  ifliied  aeainll  both.     As  to  one  of  them,  it  was 

two  executors,  returned  Jion  ejt  inventus.     1  he  other  appeared,  and  judgment  was 

one  is  taken    gjven  againft  him  by  ////  dicity  but  it  was  entred  againft  both.     He 

[wnedrl'sw  who  appeared  brought  a  writ  error,  and  concluded  it  ad  damnum 

the  other  the  ipfius.     Upon  which,  after  feveral  exceptions  had  been  over-ruled 

(heriff  returns  ^g  ^^  being  crrors,   Mr.  Broderick  moved,  that  the  writ  of  error 

/«"  judgment  was  ill,    becaufc   both  the  executors  ought  to  have  joined  in  it. 

againrt  both,  ^nd  per  Holt  chief  juftice,  by  the  ftatute  of  9  Edw.  3.  cap.  3.  if  debt 

-45**802'"'   ^^  ^"'^^  againft  feveral  executors,  and  one  appears,  and  the  other 

makes  default  upon    the   great  diftrefs ,    the  court   may  proceed 

againft  him  that  appeared,    and  if  the  plaintiff  has  judgment,    it 

Ihall  be  againft  all  the  executors  for  the  goods  of    the  teftator. 

And  the  25  Edw.  3.  cap.  17.  which  gives  a  capias  in  debt,  has 

been  always  conftrued,  to  be  within  the  equity  of  the  9  Edw.  3.  fo 

that  if  there  are  feveral  executors  defendants,  and  a  cepi  is  returned 

as  to  one,  and  non  funt  inventi  to  the  others  j   the  plaintiff  may 

proceed  againft  him  that  appears,  and  if  he  recover,  he  fliall  have 

Both  ought  to  judgment  againft  all ;  for  the  default  upon   the  capias  is  the  fame 

join  m  error,  ^g  upon  the  great  diftrefs  ;  fo  judgment  being  againft  all,  all  ought 

to  join  in  the  writ  of  error  j  for  the  judgment  is  ad  grave  damnum 

of  all ;  and  the  cofts,  which  are  adjudged  only  againft  him  that 

appeared,    are   but   acceffory   to   the   principal    judgment,    which 

cannot   be   reverfed  quoad  them  only.      The  v/rit  of   error  was 

abated. 


Rogers  verf.  Rerefby. 

D^mlfe  t'^e^'  1  ^  ^j^^^i""^"*:  t>y  original  the  declaration  was  general  of  Michaelmas 

jeflment'after   '    ^^'T"  J  the  demife  was  laid  to  be  the  twentieth  of  OBober.    After 

the  adion       verdift  for  the  plaintiff,  Mr.  Southoufe  moved  in  arreft  of  judgment, 

™"£  '•        that  the  adion  was  brought  before  any  caufe  of  adtion  accrued,  the 

twentieth  of  OBober  being  the  effoin  day  of  the  term,  and  the  firft 

day  of  it  in  law.     To  which  it  was  anfwered,  that  the  ejedtment 

and  the  adlion  may  be  upon  the  fame  day.     But  yet  {per  curiam') 

this   adtion    being   by  original,    it    is  very  confiftent,    becaufe  the 

ejedmcnt  was  in  full  term  ;  yet  it  being  a  long  term,  a  man  may 

fue  an  original  tejle  in  full  term,    and  returnable  before  the  end 

of  it.     Then  fmce  it  is  poffible  that  it  may  be  well,  the  court  will 

intend 
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intend  it  after  verdidt.  Farther,  if  it  be  a  flip,  advantage  fhould 
have  been  taken  of  it  upon  oye?'  of  the  original.  And  judgment  was 
given  for  the  plaintiff. 

Jacky  verf.  Butler. 

TWO  joint  partners  are  in  trade.     Judgment  was  entred  againft  judgment 
one  of  them.     And  upon  a  Jieri  facias  ail  the  goods,  being  fs^'""  «"= 
undivided,  were  feifed  in  execution.     And  upon  application  to  the  do"3„Po"3'(^g'^^ 
King's  Bench  by  him  againfl  whom  the  judgment  was  not,  the  court  the  other. 
lield,  that  the  Sheriff  could  not  fell  more  than  a  moiety,  for  the  ^^^'2{. '''' 
property  of  the  other  moiety  was  not  afFeded  by  the  judgment,  2  Chan.^Rep. 
nor  by  the  execution.  226- 

'  Cumb.  217. 

12  Mod.  446. 

Regina  ve?'f.  Savill. 

AN  order  made  at  the  general  quarter-feflions  at  Hertford,  that  s.  c.  2  Saik. 
the  defendant  fliould  be  profecuted  as  a  common  barretor,  ^°5- 
and  that  the  profecution  (hould   be  at  the  charge  of  the  county,  Z^^f  ^'^'''"t, 
being  removed  into  the  King's  Bench  by  certiorari,  was  quamed,  feffions  cannot 
becaufe  the  juftices  have  not  power  to  charge  the  county  with  the  order  a  profe- 
cofts  of  fuch  a  profecution.     And  as  to  the  objection  made  by  char°g"eof'the 
Mr.  Co;«y«i  in  maintenance  of  the  order,  that  by  43  Rliz.  cap.  2.  coumy. 
par.  15.'  the  juftices  may  difpofe  of  the  furplufage  of  the  money 
levied  for  the  poor  for  charitable  purpofes,  and  that  this  was  fuch ; 
it  was  anfwered,   that  this  was   an  original  order  to  charge   the 
county,    and  not  an  order  of  payment  out  of  the   furplufxge  of 
flock  raifed. 

Lucas  'verf.  Haynes. 

nrRover  for  a  bill  of  exchange.     Upon  not  guilty  pleaded,  at  the  s.  c.  i  Saik. 
•*    trial  at  Guildhall  before  Holt  chief  juftice,  upon  evidence  the  126,128,130. 
cafe  appeared  to  be  thus.     f.  S.  drew  a  bill  of  exchange  upon  the  ^^''"^'^■ 
defendant,  payable  to  the  plaintifif  or  order.     The  plaintiff  indorfed  '^    °  '  '^'" 
his  name  upon  it,  and  delivered  it  to  J.  N.  who  carried   the  bill 
to  the  defendant,  and  left  it  with  him  for  acceptance.     Afterwards 
the  bill  of  exchange  being  loft,  the  plaintiff  brought  trover  for  it, 
and  produced  J.  N.  as  a  witnefs,  to  prove  the  delivery  of  the  bill 
to  the  defendant.     And  it  was  objeded,  that  he  ought  not  to  be 
admitted  as  a  witnefs,  becaufe  by  the  indorfemcnt  the  property  of 
the  bill  was  vefled  in  him.     But  it  was  held  bv  the  King's  Bench, 

Kk  '  it 
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Pareindorfe-  it  being  movcd  there,  that  the  bare  indorfement  of  a  man's  name 
'"•^"'  °hano''e"  "P°"  ^  ^^'^  °^  cxchange,  without  writing  fome  words  purporring 
?vit"thc  nfme  an  affignment,  does  not  alter  the  property  of  the  bill ;  tor  it  may- 
does  not  alter  j^£  |^]ig(j  i,p  with  a  receipt  of  the  money,  or  an  affignment,  at  the 
the  property,  ^j^^j^j,  ^f  jj^^  p^^ty  that  has  the  bill ;  and  confequently  that  j.  N. 

was  a  good  witnefs.     Note,  that  the  plaintiff  had  paid  the  money 

toy.  iV. 

Clements  verf.  Langliarne. 
Intr.  M/c/j.  10  ^Fill.  3.     B.  R.     Rot.  414. 

S.  C.  3  Salk.  *■  I  "'H  E  plaintiff  brought  a  writ  of  error,  to  reverfe  a  fine  levied 
•68-  |_      in  the  grand  feffions  in  f'Fales  in  the  county  oi  Pembroke,  as 

Death  before  j^^jj.  j^  ^j^g  ^,j£g  ^f  jj^g  conufor,  the  land  being  the  land  of  the  wife. 

the  writ  of  And  the  error  affjgned  was,  that  fhe  died  before  the  return  of  the 
covenant.  writ  of  Covenant.  Upon  a  TfzWytzart^  againft  the  terretenants,  (^c. 
See  I  Barnes  ^j^g  defendant  was  returned  terretenant  (who  was  alio  conufee)'  and 
liui  Supple^'  warned.  And  upon  mentioning  the  error  by  Mr.  Raymo?id  to  the 
mentto  Barnes  court,  the  fine  was  reverfed  without  difficulty. 

fol,  32. 

Curlewis  verf.  Dudley. 

s.  C.  iSaik.  TN  debt  upon   5  Eliz.  cap.  4.  for  exercifing   a   trade,  without 
'"9'  1    having  lerved  five  years  as  apprentice,  upon  demurrer  to  the 

i^tiiddiefo  declaration  Mr.  Broderick  for  the  defendant  took  exception,  i.  That 
lies  in  B.  R.  the  adtion  was  difcontinued,   becaufe  the  declaration  was  of  Mi- 
chaelmas term,  and  the  plea  roll  of  Eajier  term,  and  there  is  no 
continuance    from  Michaelmas    term    to    Hilary  term,    and   from 
thence  to  Eaftcr  term.     Sed  non  allocatur  :  Becaufe  by  the  courfe 
Continuances  of  the  King's  Bench  they  never  enter  continuances  until  the  plea 
are  not  entred  comes  in,  though  the  declaration  was  delivered  four  terms  before. 
'the1)'leacome!  ^'  ^  ^^tond  exception  was,  that  debt  does  not  lie  in  fuch  cafe  in 
in.  the  King's  Bench  by  21  ^ac.  i.  cap.  df.     Sed  noti  allocatur.     For 

the  difference  is,  where  the  adion  is  brought  in  Middlfex,  and 
where  in  a  foreign  county.  In  the  latter  cafe  debt  does  not  lie  in 
the  King's  Bench,  but  the  remedy  is  before  the  juftices  of  oyer  and 
terminer  by  21  '/^c.  i.  cap.  4.  But  otherwife  it  is,  where  the 
adtion  is  brought  in  the  county  where  the  King's  Bench  is ;  becaufe 
the  King's  Bench  is  a  court  of  oyer  and  terminer.  And  the  refolu- 
tion  in  the  cafe  of  the  King  v.  Gall  was  cited,  which  fee  before,  370. 
Htl.  10  Will.  3.  E.R.  Judgment  was  given  in  this  cafe  for  the 
plaintiff. 
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Price  verf.    comitem  Torrington. 


I 


N  indebitatus  ajfumpfit  for  beer  fold  and  delivered  to  tlie  defen-  s.  C.  i  Salk. 
dant,  upon  non  ajfumpfit  pleaded,  at  the  trial  at  Guildhall  before  283, 285. 
Holt  chief  juftice,  the  evidence  againft  the  defendant  was,  that  the  Evidence, 
ufual  way  of  the  plaintiff's  trading  was,  that  the  draj^man  came  ^  ?^"^  ^90- 
every  night  to   the  plaintiff's  clerk,  and  gave  account  to  him  of  "  ^  '*" 

all  the  beer  that  he  had  delivered  that  day  ;  and  an  entry  was  made 
of  it  in  a  book,  which  the  drayman  and  clerk  fubfcribed  ;  and  that 
there  was  fuch  an  entry  of  barrels  of  beer  delivered  to  the 

defendant,  fsc.  and  that  the  drayman  was  dead,  and  the  fubfcrip- 
tion  was  proved  to  be  of  his  writing.  And  Holt  chief  juftice  held 
this  good  evidence  to  charge  the  defendant.  And  a  verdict  was 
given  againft  him,  ^c. 

B  rough  ton  verf.  Langley. 

\  Intr.  Trin.  12  Will.  3.     B.  R.     Rot.  414. 

i     '  I   'HE  i^\i.'m\\K Humphry  Broughton  brough  tan  ejedlmeat  againft  s.  c.  Lutw. 
J       the  defendant  Abraham  Langley  upon  a  demife  of  three  me-  814.  to  82;. 
fuages,  twenty  acres  of  land,  ©"<:.  lying  at  Hipperholme  cum  Brigg-  \l^\  r"|' 
bouje  in  the  paridi  oi  Halifax  In  the  county  of  3V>C',  made  to  the  3S3.p.3,22o! 
plaintiff  for   five  years,  to  be  computed  from  the  firft  of  March  Devife  to  A. 
12  Will.  3.  &c.  by  John  Ramfden  ju7iior .     Upon  not  guilty  pleaded,  thfir^het"'^  to 
and  a  trial  had  before  Turton  juftice,  at  the  Summer  affifes  held  at  the  intent  t'bey 
Tork  12  Will.  3.  a  fpecial  verdid:  was  found,  viz.  that  before  the  A^ou'd  permit 
time  of  the  trefpafs  and  ejedment  Robert  Ramfden  grandfether  of  5^  receive  the" 
the  faid  John  Ramfden  leffor  of  the  plaintiff  was  feifed  of  the,  G?c.  profits,  this  is 
in  fee;  and  being  fo  feifed,  the  fixth  of  April  1689  he  made  l">is  ^"^"/^""''" 
teftament,  and  thereby  devifed  the  mefuages,  Gfc.  in  queftion  with  cibb.  10. 
their  appurtenances,    in  his  verbis,  viz.   I  do  hereby  give,  devife  ^"e" '5- 
and  bequeath  unto  John  Stancliffe,  and  Robert  Ramfden  my  fecond  \  ^^^'^  ^}°^ 
fon,  and  their  heirs  and  affigns,  all  thofe  my  mefuages  or  tenements  Le.  254. 
with  the  appurtenances  at  Norzvood green,  and  all  the  houfes,  build-  p^,'^',^^" 
ings,  clofes,  lands  and  grounds  to  the  lame  belonging,  now  in  the  ufes2Sr. 
tenure  oiferemy  Robinfon  and  Robert  Wilfon,  or  their  aftigns ;  and  2  Vent.  31:. 
I  do  hereby  exprefs,  publifli  and  declare,  that  the  faid  fohn  Stan- 
cliffe and  Robert  Ramfden  my  fon  and  their  heirs  fliall  by  force  of 
this  my  laft  will  and  teftament  ftand  and  be  feifed  of  the  fiid  me- 
fuages, (^c.  to  all  the  ufes,  intents  and  purpofes  herein  after  men- 
tioned ;  that  is  to  fay,  Firft  of  intent  and  purpofe,  that  they  ftiall 
permit  and  fufter  George  Ramfde?i  my  fon  to  have,  receive  and  take 
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the  rents,  iffues  and  profits  of  the  faid  mefuages,  (Sc.  for  and  du- 
rin<^  the  term  of  his  natural  life,  and  after  his  deceafe  fliall  ftand 
felled  thereof  to  the  ufe  of  the  heirs  of  the  body  of  the  faid  George 
my  fon  lawfully  begotten  and  to  be  begotten,  and  for  default  of 
fuch  iffue  to  the  ufe  of  the  faid  John  Ramfden  and  Robet't  Ramfdett 
my  fons,  and  of  their  heirs  and  afligns  for  ever,  equally  to  be  di- 
vided amongft  them ;  Provided  always  and  upon  condition  that  if 
it  fliall  fortune  the  faid  George  my  fon  to  marry  a  woman  that 
fhall  have  bona  fide  one  or  more  hundred  pounds,  that  then  the 
fliid  John   Stancliffe   and  Robert  Ramfden    my   fon  and  the   faid 
George  (ball  have  power  by  virtue  of  this  my  will  to  make  a  join- 
ture to  and  for  fuch  wife  of  lo/.  per  annum  out  of  the  fame  lands, 
cfff.  for  every  hundred  pounds  fuch  wife  fliall  have  for  her  portion 
for  the  life  of  fach  wife,  and  after  to  the  heirs  of  the  body  of  the 
faid  George  upon  fuch  wife,   &c.  then  the  jury  find  farther,   that 
the   faid  Robert  Rawfden  the  grandfather  by  his  faid  teftament  de- 
vifed  other  tenements  at  Norwood  green  in  Hipperbolme  aforefaid  to 
his  faid  fon  Robert  Ramfden  in  fee,   in  the  occupation  of  Richard 
Riddhfion,   upon   condition  that  the   faid  Robert  Ramfden   fliould 
permit  and  fuffer  George  Ramfden  and  his  heirs  peaceably  to  enjoy 
and  occupy  a  clofe  of  land  called  Paradife,  and  to  take  the  rents, 
:iirues  and  profits  thereof  to  his  own  ufe ;   and  in  default  thereof, 
that  the  faid  George  and  his  heirs  after  any  difturbance  made  by  the 
faid  Robert  Ramfden  or  his  heirs  in  the  enjoyment  thereof  fhould 
enter  into  one  mefuage,  ZSc.  part  of  the  tenements  lately  mentioned 
and  take  the  rents,  Gfc.  thereof  until  the  faid  Robert  Ramfden  fhould 
defift  from  fuch  moleflation,  and  give  fecurity  not  to  difturb  for 
the  time  to  come :   then  the  jury  find,  that  the  devifor  had  ifiiie 
three  fons,  John,  Robert,  and  George ;  that  the  devifor  died  in  1689. 
that  George  upon  the  death  of  his  father  entered  into  the  tenements 
in  queftion  aforefaid,  and  took  the  rents  and  profits  to  his  own  ufe 
during  his  life  ;  thzt.  George  in    1690  fuffered  a  common  recovery 
to  the  ufe  of  himfelfand  his  heirs ;  that  by  indentures  of  leafe  and 
releafe  dated  the  firft  and  fecond  of  November  9  Will.  3.  George 
conveyed  the  premifies,  in  confideration  of  150/.   paid  by  the  de- 
fendant, to  the  defendant  in  fee ;    that  he  entred,   6?f.  and  was 
foiled  prout  lex  pojlulat -,  that  George  Ramfden  died  the  firft  of  De- 
cember 1697.  t^i^"  they  find  John  Ramfden  Junior  the  leflbr  of  the 
plaintiff  heir  of  the  body  of  the  faid  George  Ramfden ;  and  they 
hr.d  Icafe,  entry  and  ot/fier,  and  make  the  common  conclufion,  &c. 
The  general  queftion  made  upon  this  fpecial  verdift  was,  whether 
George  Ramfden  took  an  eftate  executed  for  his  life  by  this  will,  or 
whether  the  eftate  remained  in  the  truftees  for  his  life,  and  he  had  only 
a  truft  not  executed  by  the  ftatute  27  Hen.  8.  cap.  10.  of  ufes.     For 
it  was  admitted,  that  if  George  Ramfden  took  an  eftate  for  his  life 
executed,  he  would  by  virtue  of  the  fubfequent  claufe  (which  li- 
2  mits 


Ea/ler  Term  z  Annae  regiaae.  875 


niits  the  ule  to  the  heirs  of  his  body)  be  tenant  in  tail  executed  •  Co.  Li.  22.  b. 
ajid  then  the  common  recovery  fuffcred  by  him  would  bar  the  in-  '  ^'""■•377. 
tail;  and  conTequently  the  plaintiff  would  have  no  title,  and  the 
defendant's  title  would  be  good.  But  if  he  was  but  ccjluy  que  triift 
for  his  life,  and  the  eftate  remained  in  the  truftees  for  the  laid  time, 
it  would  be  otherwife.  It  was  alfo  admitted  hy  the  plaintiff's 
council,  that  a  devife  of  lands  may  be  by  exprefs  words  to  the  ufe  Anufewiiibe 
of  another  than  the  devifee,  and  that  fuch  ufe  will  be  executed  by  executed  upon 
the  ftatute  oi  2J  Hen.  8.  [For  that  fee  30  He7i.  6.  Fitzh.  de-^^^''^'' 
"jije  zz.  that  a  devife  by  cuftom  may  be  to  a  ufe,  and  then  fuch 
ufe  will  be  afterwards  executed  by  the  fiud  flatute.  See  alfo  the 
words  of  27  Hen.  8.  cap.  10.  Moor  107.  i  Sid.  26.  and  2  Fetitr. 
312.  Burchett  V.  Durciant.]  And  this  cafe  was  argued  at  the  bar  1  Leon,  -^i, 
by  Mr.  Cheatham  and  Mr.  Broderick  for  the  plaintiff,  and  bv 
Mr.  Raymond  and  Mr.  Chejhyre  for  the  defendant.  And  the  council 
argued  for  the  plaintiff,  that  George  Ramfden  had  but  a  truft  in 
thefe  lands,  and  that  the  eftate  in  law  remained  in  the  truftees. 
For  they  faid,  that  though  a  devife  may  be  by  exprefs  words  to  the 
ufe  of  another  than  the  devifee,  yet  without  exprefs  words  it  can- 
not be  averred  to  the  ufe  of  another  than  the  devifee,  becaufe  it: 
implies  conftderation  in  it  felf.  4  Co.  4.  Leake  and  RandaH  cafe. 
Then  here  by  the  firft  claufe  of  the  will,  I  give  and  bequeath  to 
John  StancUffe  and  Robert  Ramfden  and  their  heirs,  the  eftate  and 
ufe  paffed  to  them  in  fee,  if  there  are  not  fubfequent  words  ex- 
prefied,  to  convey  the  ufe  to  George  Ramfden.  And  (by  them) 
the  fubfequent  words  will  not  carry  the  ufe  to  George  Ramfden. 
Por  they  are,  that  "John  StancUffe  and  Robert  Ramfden  fhall  iftand 
feifed,  to  the  intent  that  they  ftiall  permit  and  fuffer  George  Ramfden 
to  receive  the  rents,  iffues  and  profits  for  his  life;  which  words 
pafs  no  eftate  to  George  Ramfden^  but  apparently  fhew  the  intent 
of  the  devifor  to  be,  that  the  truftees  ftiall  have  the  eftate  in  law, 
but  that  George  Ramfden  by  their  permiffion  ftiall  receive  the  benefit 
of  it.  For  if  he  had  intended,  that  George  Ramfden  Hiould  have 
the  eftate  in  law,  he  would  not  have  faid,  that  the  truftees  fliould 
permit  and  fuffer  George  Ramfden  to  take  the  profits,  &c.  which 
he  might  do  in  fpight  of  them.  Befides,  his  intent  appears  more 
plainly  by  the  fubfequent  claufe,  for  when  he  devifes  the  eftate  to 
the  heirs  of  the  body,  he  varies  the  phrafe,  and  leaves  out  the 
words  permit  and  fuffer,  but  fays,  that  the  truftees  ftiall  ftand  fei- 
fed to  the  ufe,  &c.  fo  that  there  he  devifes  the  very  eftate.  Far- 
ther his  intent  appears  more  plainly,  by  the  claufe  which  gives 
power  to  George  Ramfden  and  the  truftees,  to  make  a  jointure;  for 
if  he  did  not  intend,  that  the  truftees  ftiould  have  the  eftate,  it 
would  be  vain  and  ridiculous,  to  appoint  them  to  join  in  the  con- 
veyance. Then  feveral  cafes  were  cited,  that  the  words  permit 
.and  fuffer  would  not  pafs  an  intereft  in  the  land,  but  Ibunded  only 
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in  covenant,  i  Roll.  Abr.  848.  /;/.  X.  pi  2.  X«/w.  41.  3  Buljlr. 
252.  Cro.  yac.  172.  2  Mod.  8r.  Cro.  EAz.  223.  Cro.  Jac. 
<jg8.  But  for  authority  in  point  they  relied  upon  the  cafe  of 
Burcbett  and  Durdant,  2  Ventr.  311.  where  H.  Wicks  devifed 
lands  to  '^ohn  Higdai  and  his  heirs,  upon  truft  that  he  (hould  per- 
mit and  "fufter  Kohcrt  Durdant  during  his  life  to  take  the  rents,  if- 
fues  an  J  profits,  i^o/^r/t  committing  no  vvafte,  and  after  his  du  th 
to  the  heirs  of  the  body  of  Robert  Burdmit  then  living.  And  it 
was  there  held  in  the  Exchequer  chamber,  that  the  efiate  in  l..w 
remained  in  Higden,  and  that  Robert  Burdant  had  but  a  truft ; 
which  is  the  fame  with  the  principal  cafe.  'And  therefore  for  thefe 
reafons  they  prayed  judgment  for  the  plaintiff. 

jE  contra  it  was  argued  for  the  defendant,  that  this  was  an  eftate 
executed  in  George  Ramjdcn  by  the  ftatute  of  the  27  Hen.  8.  To 
prove  which  they  faid,  that  before  the  ftatute  of  27  Hen.  8.  an 
ufe,  confidence  or  truft,  were  the  fame ;  but  now  fince  the  ftatute 
common  parlance  has  made  a  diftindlion  between  a  ufe,  and  a  truft; 
as  if  the  firft  Hiould  be  executed  in  poffeflion  by  the  faid  ftatute, 
the  other  not ;  though  in  truth  a  truft  (hall  be  executed,  as  well  as 
an  ufe.  As  if  ^.  makes  a  feoffment  to  B.  in  truft  for  C.  this  fliall 
be  executed  by  the  ftatute.  But  they  urged,  that  before  the  ftatute 
fuch  a  limitation  as  that  would  have  been  an  ufe ;  and  therefore 
confequently  being  the  firft  ufe,  it  fliall  now  be  executed  by  the 
Doa.  &Stud.  ftatute.  An  ufe  in  \  Co.  izi.b.  Co.  Lit.  272.  is  defined  to  be  a 
"•  truft  or  confidence,  which  doth  not  iffue  out  of  the  land,  but  is 

14H.  4.24,b!  qitafi  a  thing  collateral,  annexed  in  privity  to  the  eftate  and  to  the 
Dier96.        perfon,  touching   the  land,  viz.  that  cejluy  que  life  fliall  take  the 
^  Ed  ^'  ^  b  Pfofit^s,  and   that  the  terretenant  fliall   convey  eftates  according  to 
Piowd  '352.   the  direction  oi cejluy  que  life:  fo  that  ce/iuy  que  ufe  had  neither  jus 
Moor  506.     ifj  fg  j-,0^  ^j  f.gffi .    but  in   equity  he  had  both,  where  his   remedy 
,27    ""  'was  by  fiibpoena.     Cejluy  que  ife  may  be  fworn   upon  an  inqueft. 
The  law  takes  Litt.  feSl.  464.   There  may  be  pojjejjio  Jratris  of  an  ufe.     5  Edw.  3 . 
notice  of  c-yZ/y  27.     But  cejluv  que  ^//t' could  not  diftrain  cattle  damage  fecfant  upon 
queuie.         ^^^  \^nA.     Dier  g.    Flowd.  352,   349.  Keilw.  4.1,  46.     He  could 
not  releafe  the  rent  to  the  tenant  of  the  land,  nor  give  licence  to 
enter  upon  the  land,  9  Hen.  7.  26.     He  could  not  take  the  trees, 
15  Hen.  7.  13.     And  all  adlions  ought  to  be  brought  in  the  name 
of  the  feoffees,  7  Edw.  4.  29.  b.     Now  this  definition  of  an  ufe 
agrees  with  this  devife  to  George  Ramfden,  confidering  it  as  before 
the  27  Hen.  8.  cap.  10.     For  here  there  is  a  confidence  repofed  in 
the  perfons  of  John  Stancliffe  and  Robert  Ramfden,  and  their  heirs  ; 
it  is  annexed  in  privity   to  their  eftate,  but  collateral   to  the  land ; 
it  is,  that  George  Ramfden  fliall  take  the  profits,  and  of  confequence 
that  they  fliall  convey  eftates  according  to  his  direction,  and  accord- 
ing to  the  intereft  that  he  had  in  the  ufe.     It  is  the  fame  thing  as 
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if  the  devifor  h;id  Hud,  I  devife  the  land  to  truftees  to  the  ufe  of 
George  Ramfdcn,  or  to  the  intent  that  George  Raw/den  fliould  take 
all  the  land  to  his  ufe ;  for  a  grant  of  the  rents,  iflues  and  profits, 
is  a  grant  of  the  land  itfelf.     Co.  Lit.  /[.  b.     14  Hen.  8.  6.     If  it  be 
fo  in  a  grant,  much  more  fliall  it  be  fo  in  a  devife.     Moor  753. 
Griffitb  V.  Smth.     3  Leon.  78,  />/.  118.     2  Leon.  221.     Hob.  285. 
Balder  v.  Blackburne.    Hutt.  36.    Moor  774,    Telvert.  73.  Carpenter 
V.  Collins.     So  Pafch.   8  fFill.  3.  B.R.  between  South  and  Men  in  South  v  Allen, 
eiedment,  upon  a  fpecial  verdidl  the  cafe  was,  that  '/.  S.  feifed  oi p^  ^^^,/^  ^f 
the  lands  in  queftion  in  fee  29  Car.  2.  devifed  all  the  rents,  iffues  the  rents,  if- 
and  profits  of  them  to  Sarah  Surges  wife  of  John  Burges  for  life,  ^^"  and  pro- 
to  be  paid  by  his  executors,  fo  as  the  husband  of  Sarah  Burges  coveite,  fo 
/liould  not  intermeddle  with   them ;    the  queflion   was,    whether  'har  her  huf- 
Sarah  Purges  by  this  devife  had  the  lands  themfelves,  or  whether  nottnter-"''^ 
the  executors  were  truftees  for  her  ?  Rokeby  and  Samuel  Eyre  ju-  meddle. 
flices  held,  that  the  executors  were  truftees  ;  but  Holt  chief  juftice 
held,  that  this  was  an  exprefs  devife  to  the  wife  herfelf,  and  that  the 
fubfequent  words  could  not  reftrain  it.     Wherefore  the  council  for 
the  defendant  concluded,  that  a  devife  of  the  profits  is  the  fame  as 
a  devife  of  the  land ;  but  that  a  devife  of  the  land   to  truftees,  to 
the  intent  that  George  Ramfden  fliould  have  and  take  the  land,  would 
have  been  an  ufe  executed  in  George  Ramfden ;  and  therefore  that 
this  devife  to  the  truftees,  to  the  intent  that  George  Ramfden  fhould 
take  the  profits,  will  be  an  ufe  executed  in  George  Ramfden.     They 
compared  this  cafe  to  the  cafe  Pafch.  i-j  Hen.  8.  6.  pi.  15.  where 
in  a  deed  the  covenantor  declared,  that  his  recoverees  (having  fuf- 
fered  a  common  recovery  before)   fliould  fuffer  Giles  to  take  the 
profits  of  the  lands,  it  was  held  an  ufe  in  Giles.     So   30  Hen.  6. 
Fitzh.  devife  22.  a  devife  that  one  of  the  three  feoffees  fhould  re- 
ceive the  profits,  held  a  confidence,  which  is  the  fame  with  an  ufe. 
So  in  this  cafe,  before  the  ftatute  of  27  Hen.  8.  this  would  have 
been   an  ufe   in  George  R.  iifden,   and    'Yohn  Stancliffe  and  Robert 
Ramfden  would  have  been  failed  of  thefe  lands  to  the  ufe  or  in  truft 
for  George  Ramfden ;  and  fnen  it  would  be  executed  in   pofiTeflion, 
by  the  exprefs  words  of  the  27  Hen.  8.  cap.   10.  which  are,  that 
where  any  perfon  fhall  b;-  feifed  of  any  manors,  lands,  Zic.  to  the 
ufe,  confidence,  or  truft,  of  another  in   fee  tail,  or  for  life,  fuch 
ufe  fhall  be  executed  in  poffefTion.     Then  they  gave  anfwers  to  the 
objedlions  made  o    the  other  fide.     i.  And  firft  to  the  intent  of  the 
devifor,  becaufe  he  intended,  that  this  fliould  be  only  a  truft  ;  they 
anfwered,  that  it  is  true,  that  it  is  faid  in  feveral  books,  that  the 
intent  will  govern  the  r.iifing  of  ufes.     Perk.  102.  feSi.  530,  &c. 
But  that  which  is  intended  by  the  faid  books  is,  that  the  judges  will 
not  adjudge  an  ufe  or  intereft  to  pafs,  contrary  to  the  intent  of  the 
party.     But  there  is  no  authority  in  any  book,  that  the  intent  of 
the  party  can  hinder  the  operation  of  the  law.     And  in  this  cafe  of 
4  the 
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the  ftatute  in  the  execution  of  the  ufe  that  is  raifed,  if  a  man  cove- 
nants to  ftand  feifed,  to  the  ufe  of  himfelf  for  life  without  impeach- 
ment of  wafte,  and  after  his  deceafe  to  the  ufe  of  the  heirs  male  of 
his  body;  the  man's  intent  is  plain,  to  have  but  an  eftate  for  his 
life,  yet  the  law  fupervenes  his  intention,  and  makes  him  tenant  in 
tail.  I  Vent.  379.  Pybus  v.  Mytjord ;  where  Hale  chief  juftice 
fays  exprefly,  that  the  intent  of  the  party  cannot  control  the  ope- 
ration of  the  law.  2.  As  to  the  objedlion  made  from  the  power, 
they  faid  that  it  would  not  be  void ;  but  that  it  was  a  prudent  cau- 
tion made  by  the  devifor,  that  the  fon  fliould  not  marry  without  the 
confent  of  friends.  For  there  the  truflees,  though  the  eftate  was 
executed  in  George  Ranifden,  may  execute  the  power,  and  join  in 
making  of  the  jointure ;  and  when  it  fhall  be  made,  the  jointurefs 
will  be  in  by  the  will.  As  to  the  cafe  of  Burchett  v.  Durdant^ 
cited  on  the  other  fide  out  of  2  Vent.  311.  they  liiid,  that  the  prin- 
cipal point  in  the  faid  cafe  was,  whether  the  remainder,  limited  to 
the  heirs  of  Robert  Durdant  now  living,  vefted  in  George  Durdant^ 
or  was  contingent,  'viz.  whether  that  was  a  defcription  of  the  perfon? 
and  it  was  held,  that  it  was,  and  that  the  remainder  vefted  in  George 
Durdant:  and  therefore  the  other  queftion,  whether  the  eftate  fof 
life  was  executed  in  Robert  Durdant  or  not,  was  intirely  immate- 
rial ;  for  be  it  fo  or  not,  Robert  Durdant  was  but  tenant  for  life, 
and  therefore  his  recovery  would  not  bar  George  Durdant  nor  his 
heirs,  &c.  [See  the  faid  cafe.  Sir  T".  jones  99.  1  Fentr.  334.  3  Keb. 
832.  Raym.  333.]  And  for  thefe  reafons  the  council  for  the  de- 
fendant concluded,  that  this  was  an  ufe  executed  in  George  Ramf- 
den,  &c.  and  therefore  that  judgment  ought  to  be  given  for  the 
defendant.  And  of  that  opinion  was  the  whole  court.  And  they 
agreed  in  omnibus  with  the  defendant's  council,  and  their  anfwers 
to  the  obje^ftions  made  by  the  plaintiff's  council.  They  faid,  that 
a  ufe  and  truft  (as  to  the  words  themfelves)  were  of  the  fame  pur- 
Feoffmerrtto  port  as  to  the  execution  by  the  faid  ftatute.  For  if  a  man  makes 
yf.  in  mill  10  a  feoftment  in  fee  to  A.  in  truft  to  permit  B.  to  take  the  rents,  if- 

pernm  />.  to     ^  j  -  i  •         mi 

take  the  rents,  li^cs  and  prolits ;  this  Will  be  an  ufe  executed  as  well  as  if  ^.   had 

iffues  and  pro  made  ufe  of  the  word  ufe.    They  approved  alfo  of  the  anfwer  giveft 

bean  ukLe  ^°  ^^^  objedion,  that  the  intent  appeared  by  the  power ;  iind  faid, 

cuted.  that  this  was  a  good  precedent,  to  keep  children  dutiful   to  their 

relations,    when  they  cannot  fettle  jointures  upon   their  marriage 

without  their  concurrence.     And  they  faid,  that  if  they  conftrued 

this  limit.tion  only  a  truft,  there  will  be  ftrange  debates.     For  if 

George  fti.dl  have  children,  then  the  truftees  will  be  feifed  in  fee 

in  truft  for  George  for  life,  and   the  iftiies  will  be  tenants  in  tail ; 

which  will   be  ftrange.     Therefore  it  will  be  better  to  conftrue  it 

one  intire  ufe  executed  by  the  ftatute.     And  judgment  was  given 

for  the  defendant. 

I 

Regina 
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Regina  ve?'f.  Taylor. 

AN  information  was  exhibited  againft  the  defendant  by  the  at-  Scandalous 
torney  general,  for  that  that  he  fuch  a  year  and  place  pro-  ^o^ds  ipokcn 
^<//>or/V  fpoke  thefe  words  upon  the  thirtieth  day  oi  JatJiiary,  King  "^'''^'^  ^'"^'• 
Charles  the  Firft  was  rightly  ferved  in  having  his  head  cut  off,  and 
it  was  pity  his  two  fons  Charles  and  Jatnes  were  not  ferved  fo  too 
.at  the  fune  time.     And  the  fpeaking  of  thefe  words  was  laid  to 
have  been  in  contempt  of  the  deceafed  King  William  the  Third  and 
his  laws,  et  ad  malum  exetiiplum  omnium  aliorum  in  hujufmodi  cajh 
.delinquentium  et  contra  pacem  di5li  ?iuper  regis.     Upon  not  guilty 
pleaded,  the  defendant  was  found  guilty  before  the  chief  baron  at 
'the  affifes   at  Kingfion  in  ^urry.     And  now  Mr,   Weld  and  Mr. 
Mount  ague  movtdi  in  arrefl  of  judgment,     i.  That  the  words,  be- 
ing fpoken  of  dead  perfons,  were  not  puniOiable,  unlefs  they  had 
fome  influence  upon  the  living ;  and  therefore  it  ought  to  have 
been  averred,  that  they  were  fpoken  ea  intentione  to  alienate  the 
affedions  of  the  people  from  the  prefent  government.     Sed  7ion  al- 
locatur.    For  per  curiam^  if  the  words  advance  pernicious  dodlrine, 
and  evil  tenets,  they  have  an  influence  upon  the  prefent  govern- 
ment.    Now   thefe   words   juftify   regicides,    and   the  murder   of 
YJxvi^  Charles  \.  which  is  declared  to  be  murder  by  ad:  of  parlia-  ,2  car.  2. 
xnent ;  and  the  regicides  are  attainted  j  and  a  faft  day  is  appointed  cap.  30. 
to  be  obferved,  to  pray  God  to  avert  his  judgments,  ^c.     And 
if  fuch  dodrine  be  countenanced,  it  will  endanger  the  Queen's 
perfon.     2,  A  fecond  exception  was,  that  the  word  pr editor ie  is  ProdUorit. 
.  ufed  in   all  charges  of  treafon,    and  therefore  the  inferting  of  it 
makes  the  fad  here  charged  treafon,  whereas  the  bare  fpeaking  of 
words  cannot  be  treafon ;  and  therefore  the  information  was  ill. 
And  Mr.  Moiintague  faid  farther,  that  for  this  reafon  no  informa- 
tion would  lie  at  all,  but  the  defendant  ought  to  have  been  in- 
dided  for  treafon,     Sed  non  allocatur.     For  per  curiam,  the  word 
proditorie  will  not  render  the  information  worfe.     If  it  appear  upon 
an   indidment,  that  the  fad  charged  is   high  treafon,    there  is  a 
neceffity  of  having  the  word  proditorie  in  the  indidment,  as  well 
as  felonice  in  cafe  of  felony.     But  if  the  indidment  be  for  a  mif-  3  &  ^  will. 
demenour  that  hath  a  tendency  to  high  treafon,  it  is  not  neceffary,  &  Mar.  cap. 
to  have  the  word  proditorie  m  it:   but  the  infertins;  of  it   is  not  •'^;," " '^'"^ 
improper,   becaufe  it  ihews  that  the  defendant  had  a  treafonable  in-  amble,  topre- 
tent,  though  he  was  afraid  to  put  it  in  execution.     But  farther  if  vent  all  trai- 
the  word  proditorie  was  infenfible  here,   it  would  not  vitiate,   but  rpo°ndenc"and 
fliould  be  rejeded  as  furplufage.      3.  A  third  exception   was,   that  commerce 
the  contra  pacem  di5li  fniper  regis,  whtu.  there  were  three  Kings  "!''''  f^^""- 

•  -^  -'^  "     Cro  Car.  117. 

M   m  men-  pine's  cafe. 
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mentioned  before,  was  uncertain  to  which  of  them  it  referred,  and 
therefore  it  was  ill.  Se^  mn  ailccatiir.  For  per  curiam,  the 
contra  pacem,  ZSc.  are  words  of  reference,  and  cannot  relate  but 
to  King  IVilliam,  who  was  named  in  the  fame  fentence  a  little 
before.  And  judgment  was  given  for  the  Queen,  that  the  de  endant 
fliould  ftand  twice  in  the  pillory,  and  he  was  fined  forty  marks. 
Note,  that  the  defendant  was  a  tanner,  and  appeared  to  be  in  in- 
different circumftances. 


Brown  verf.  Babbington, 

Intr.  Mich,  i  2  or  13  IFill.  3.     B.  R.     Rot.  132. 

Whether  fu-  TT^  R  O  R  upon  a  judgment  of  the  Common  Pleas  in  indebita- 
ing  a  clu!.fum  |j^  tus  ofjumpfit  for  J  4  /.  brought  by  an  executor,  and  the  adlion 
"Common'''^  was  laid  in  Leicejlerftnre.  The  defendant  pleaded  non  aj'umpfit  in- 
VleisvjMdveJra  fiX  annos.  The  plaintiff  replied,  and  fliewed  a  claufum  fre- 
the  ftatute  of  gif  \^  DerbyJJnre  fued  within  the  fix  years ;  and  that  it  was  with 
A!!t^l^^,y:,j^,  intent  to  arrefi:  the  defendant,  and  when  he  was  brought  in,  to 
533.  declare   againfl  him    in  ajfumpfit,  according  to  the  courfe  of  the 

Common  Pleas.     The  de  endant  rejoined,  that  he  did  not  aflume 
within   fix  years  before  the  ilTuing  of  the   claujum  fregit.     And 
upon  ifiiie  thereupon  a  verdid:  was  given  for  the  plaintiff.     And 
judgment  accordingly  in  C.  B.     And  now  upon  the  general  errors 
affigned  Mr.  Parker  for  the  defendant  in  error  argued,  that  fup- 
pofing  that  the  claufum  fregit  was  fued  with   intent  to  declare  in 
another  adion,  and   was  well  continued  until  the  time  of  the  de- 
claration  in  the  faid  adion  ;  that  will   be  a  fufiicient  profecution 
within  the   fi:atute  of  21    Jac.  i.   cap.  16.     And    that  though  in 
this  cafe  the  c/aujum  fregit  was   not  continued,   yet  that  will  be 
aided  by  the  verdid ;  which  will  difi:inguifli  this  cafe  from  that  of 
Lutw.  256.     Mois  V.  Brereion,  and  ot  Kenfey  v.  Hayward,  which  cafes  were 
adjudged  upon  the  point  of  the  difcontinuance.     That  fuch  a  writ 
fued  will  avoid  the  operation  of  the  fiiatute  of  limitations  j   becaufe 
the    words  of  the   ftatute   are  general,    fliall   be  commenced   and 
fued.     If  it  had  faid,  that  an  original  fliall  be  fued,  the  objedion 
here  would  have  been  ftrcng ;  but  now  the  fole  queftion  is,  what 
fhall  be  faid  the  commencement  and  fuit  of  an  adion.     Whatfo- 
ever  is  a  proper  method  to  bring  the  defendant  into  court  to  an- 
fwer,  will  be  the  commencement  and  fuit  of  an  adion  j   becaufe 
an  adion  in  Co.  Lit.  185.  is  defined  to  be  nothing  bat  Jus  profe- 
quenJi  in  judicio  quod  fibi  debetur.     That  a  claifum  fregit  is  proper 
for  that  purpofe,  appears,    i.  Becaufe  if  a  man  lives  in  one  county, 

and 
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and  commits  a  trefpafs  in  another ;  if  he  be  fued  by  original  in 
trvfpafs,  there  ought  to  be  an  original,  and  a  capias  upon  it,  in 
the  proper  county,  and  then  a  teftatum  capias  in  the  county  where 
he  lives ;  all  which  dilatory  proceeding  is  faved  by  the  fuing  of  a 
claufum  fregit  at  once,  and  by  declaring  againfl:  him  in  the  proper 
county  when  he  comes  in.  2.  If  a  man  make  a  contract  in  the 
vacation,  intending  to  run  away  immediately ;  if  he  be  fued  by 
original,  he  muft  be  let  go  at  large,  becaufe  one  cannot  have  an 
original  but  of  the  preceedent  term,  which  will  be  before  the  caufe 
of  adion.  But  now  by  the  help  of  this  claufum  fregit  one  may 
arreft  him  prefently,  and  declare  againft  him  in  a  proper  adtion  the 
next  term.  The  ftatute  of  13  Car.  2.  f.  2.  cap.  2.  in  the  pre- 
amble takes  notice  of  thefe  claufum  fregits,  that  they  were  pro- 
ceffes  ufed  in  the  commencement  of  adtions.  And  the  faid  courfe 
is  confirmed  in  2  '^ones  217.  Atkins  v.  Jay.  Befides,  that  there 
are  other  commencements  of  fuits  in  the  Common  Pleas  than  by 
original,  as  by  bills  of  privilege.  The  true  commencement  of 
every  adlion  in  point  of  law  is  a  proper  original  in  fuch  adlion  ; 
and  therefore  flridtly  fpeaking  a  claufum  fregit  cannot  be  an  ori- 
ginal, but  in  an  adtion  of  trefpafs :  but  yet  if  by  the  courfe  of  the 
Common  Pleas  a  claufum  fregit  ifTues,  before  the  fuing  of  a  proper 
original  in  any  adlion,  and  is  ufed  as  a  procefs  to  bring  the  defen- 
dant in,  and  upon  fuch  claufum  fregit  he  is  arrefted,  ^c.  the  fuing 
of  fuch  claufum  fregit  will  be  a  fuing  and  commencement  of  an 
adlion  within  the  meaning  of  the  flatute  of  limitations ;  for  it  is 
equally  a  demand  of  my  right.  And  what  (hall  be,  and  what 
fhall  not  be,  a  commencement  of  an  adlion,  muft  be  determined 
by  the  courfe  of  the  court.  And  that  is  the  reafon,  why  a  bill  in 
the  King's  Bench  is  held  as  the  original  there,  and  the  want  of  it 
aided  by  verdidl  by  18  Eliz.  cap.  14.  within  the  words  want  of 
any  writ,  original,  Gff.  Hob.  264.  This  ftatute  has  been  ex- 
pounded liberally,  as  to  the  faving  the  right  of  parties.  There- 
fore it  has  been  refolved,  that  where  an  adlion  has  been  com- 
menced by  plaint  entred  in  an  inferior  court  within  the  fix  years, 
and  then  the  a<flion  has  been  removed  by  habeas  corpus,  and  the 
ftatute  pleaded  ;  though  the  proceedings  here  were  de  novo,  yet  the 
entry  of  the  plaint  in  the  inferior  court  was  fuch  a  proceeding, 
as  would  avoid  the  ftatute  ot  limitations,  and  that  the  proceedings  i  Lev.  143. 
upon  the  habeas  corpus  were  in  fome  fort  a  continuance  of  the  '  ^^"^  79-t 
former  fuit.  i  Sid.  228.  Whitwick  1).  Hoveiiden,  and  the  cafe  in 
3  Lev.  245.  is  exadly  a  Cafe  in  point.  Then  he  faid,  that  the  cafe 
of  latitats  in  this  court  were  of  the  fame  nature ;  for  they  are 
iffued  for  a  fuppofed  trefpafs,  and  when  the  defendant  comes  in, 
he  fhall  anfwer  in  other  adions.  But  the  cafe  of  the  latitat  is  a 
stronger  cafe  3  for  a  latitat  may  bear  t(fle  before  the  caufe  of  ac- 
I  tlon. 


&c. 
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tion,  I  Vent.  28.  and  the  bill  of  Middlefex  in  this  court  is  never 
filed,  and  the  latitat  is  the  firft  procefs.  Dier  ilS.  Cro.  Car. 
264.  So  the  claufum  /regit  is  the  firft  procefs  in  the  Common 
Pleas,  and  always  filed. 

Objeftion.  That  there  is  no  foundation  for  this  averment, 
fince  there  is  no  claufe  of  acetiam  billae  in  it,  as  there  is  in  latitats. 

Anfwer.  The  fame  objedlion  held  in  all  cafes  of  latitats  before 
the  13  Car.2.  Jl.2.  cap.  2.  in  compliance  with  which  ftatute  the 
faid  claufe  was  inferted  in  latitats,  as  appears  in  i  Keb.  598.  and  fo 
it  is  at  this  day  in  all  latitats,  where  fpecial  bail  is  not  required. 

As  to  the  matter  of  the  difcontinuance  he  faid,  that  it  was 
aided  by  the  verdidl  by  the  32  Hefi.  8.  cap.  30.  And  he  cited 
feveral  cafes  of  defefts  aided  by  verdidl,  as  Teh.  129.  Kenrick  v. 
Pargiter.  i  Saund.  226.  Stennel  v.  Hogden.  i  Lev.  196.  Cro. 
Car.  240.  the  cafe  of  Gidley  v.  Williams.  See  before,  634.  Allen 
32.  Cro.  Jac.  434.  2  Keb.  188,  230.  the  cafe  in  point  upon  a 
plea  of  a  latitat. 

E  contra  it  was  argued  by  Mr.  Chefiyre  for  the  plaintiff  in  error, 
that  both  the  cafes  cited  by  Mr.  Parker,  of  Mois  1).  Brereton  and 
Kenfey  v.  Hayward,  were  adjudged  upon  this  reafon,  viz.  the 
originals  were  not  proper  in  the  faid  adlions ;  and  that  this  was 
worfe  than  any  of  them,  becaufe  this  adlion  was  brought  by  exe- 
cutors, and  the  claujum  fregit  was  for  a  trefpafs  done  to  them  in 
their  own  right,  quare  claufum  ipforum  fregit ;  that  the  verdid 
would  not  help,  becaufe  the  original  was  improper,  and  therefore 
the  ifTue  void  and  immaterial :  but  in  the  cafes  cited  of  the  other 
fide  the  iffues  were  proper. 

Holt  chief  juftice  faid,  that  this  cafe  was  not  like  the  cafe  of 
latitats  in  the  King's  Bench ;  becaufe  a  latitat  is  an  ancient  pro- 
cefs of  this  court,  and  was  a  procefs  of  this  court  at  the  time  of 
the  making  of  the  ftatute  of  limitations ;  and  the  ufe,  only  to 
bring  in  a  man  in  cuftody,  and  then  they  declare  againft  him  in 
cuflodia  marefcalli  marefcalciae.  But  when  a  man  is  brought  in 
by  a  claufum  fregit  in  the  Common  Pleas,  they  do  not  declare 
againft  him  in  cuflodia  guardiani  de  la  Fleet,  but  upon  an  ori- 
ginal proper  for  the  adlion.  And  this  pradtice  of  claufum  fregit 
in  the  Common  Pleas  is  new,  and  they  have  another  way  to  fue 
there,  viz.  by  original.  But  in  the  King's  Bench  a  latitat  in 
fome  adions  is  the  only  way  to  commence  the  fuit.  North  chief 
juftice  of  the  Common  Pleas  made  a  complaint  ^of  latitats  in  par- 
^  liament 
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liament,  and  the  matter  fuffered  great  agitation  in  parliament ;  but 

at  lafl:  the  latitats  were  approved,    as  they  are  alfo  by  27  Eliz.  ' 

cap.  8.  which  gives  a  writ  of  error  in  the  Exchequer  chamber,  j 

but  excepts  errors  to  be  afligned   for  want  of  jurifdidtion    in  the  I 

King's  Bench.  Now  this  being  the  procefs  of  the  King's  Bench 
at  the  time  of  the  malting  of  the  ftatute  of  limitations,  it  muft  be 
nnderftood  to  be  comprifed  within  the  meaning  of  the  ad.     And 

he   liiid,  he  imagined,  that  after  the  reverfal  of  the  judgment  of  ; 

Kctifey  V.  Hayward  was  affirmed   in  parliament,   this  point  would 

never  have  been  moved  again.     But  farther  he  faid,   here  was  a  Original  nf-t  ' 

fatal  fault,  w'z.  that  the  plaintiff  does  not  fhew,  that  the  original  pieacifd  re- 
was  ever  returned.     Now  ifhefuesa  writ,  and  does  not  return  it^ '''""='^-  ; 
that  will  not  avoid  the  ftatute   of  limitations.      And   Poivys  and  \ 
Gculd  juflices   agreed  in    all   thefe  matters  with   the  chief  juftice                                     , 
Holt ;  and  faid,  that  in  the  cafe  of  Cidliford  'v.  Blandford  in  the  Carth.  23?.                        i 
Exchequer  chamber  all  the  judges  there  held,  that  a  latitat  was  a 
kind  of  original  in  the  King's  Bench.     Powell  juftice  agreed  with  ■ 
them,  that  the  judgment  ought  to  be  reverfed,  for  want  of  (hew-  1 
ing  a  return  of  the  writ.     But  as"  to  the  other  point  he  feemed  to                                      ; 
retain  the  opinion  that  he  had  given  in  the  Common  Pleas  in  tlie 
cafe  of  Kenfey  v.  Hayward,    when  he  was  judge  there,  viz.  that 
the  fuing  of  fuch  claiifum  fregit  will  avoid  the  ftatiite  of  limita- 
tions, as  well  as  a  latitat ;    alleging  that  a  claufum  fregit  was  the 
ancient  procefs  of  the  Common  Pleas,  and  very  ufeful  to  the  fub- 
ieft,  in  faving  the  fines  due  upon  the  original ;  which  they  never 
fue,  if  there  is  a  verdidl  in  the  caufe ;  but  after  a  demurrer  they 
•fue  it.     The  judgment  was  reverfed. 


Burdett  verf.  Wheatley. 


V 


RROR  upon   a  judgment  given    in  the  Common  Pleas  in  Error afligtred 
CL/  cafe  upon   feveral   promifes,    in    which,    upon  no?i  ajjii7npjit  hoth  oi  i^a. 
pleaded,  as  to  two  of  the  counts  verdidl  and  judgment  were  given  ^^ '^b^'!^,. 
for  the  plaintiff,  and  as  to  the  reft  for  the  defendant.     And  the  (E.'a)pi.  i,' 
error  affigned  was,  that  the  defendant  was  an  infant  at  the  time  of  2- 
the  promifes  made,  and   alfo   appeared  by  attorney.     To   which  jj;  ^^\ 
affignment  the  defendant  in  error  demurred  fpecially,    becaufe  it  Sid.  94. 
•contained  matter    of  fad:   and    of  law  alfo.      And  therefore  the  ^i^-  ^-  ^°* 
judgment  was  affirmed.  sid.  147. 

Lev.  105. 


N  11  Andrews 
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Andrews  ve?'/.    Linton. 
Intr.  Hil.    I  A?n2.    B.  R.     Rot.  483. 

S.  e.  1  Salk.  F^RROR  upon  a  judgment  given  in  the  Common  Pleas  in  tref- 
l^y  ^f  t!y  pals,  for  a  clofe  broken,  upon  default,  writ  of  inquiry  there- 
fignlble  as  er-  upon  awarded  and  returned,  and  final  judgment  given  there  for  the 
ror,  that  he  plaintiff.  And  now  after  the  afilgnment  of  the  general  errors  he 
whoreturned  j-  j^j^  flirthcr,  that  the  faid  record  is  diminiflied  in  mn   certificando 

the  original  ....  ,.^  ,  ,.^  ,      .  '^ 

was  not  file-  brcje  crigtnale  inter  partes  pracdictai  de  praedicto  placito  et  retcr- 
r''^'-  nam  ejufdefn  brevis  quod  quidem  breve  originale  viceccmiti  EJfex  di~ 

Diminution     reBiitu  fuit  et  retomabile   coram  jufticiariis  diSli  nuper  regis  apud 
^I'z^Mod  xoz.  IVejlmonaflerium  in  o^abis  fanSli  Hilar ii  anno  regni  ejufdem  nuper 
regis  decimo  tertio  ac  retorna  in  dorfo  brevis  illius  five  iiidorf amen- 
tum fuperinde  fcriptum  lit  Isiijufmodi  retorna  fa^u/u  et  fcriptum  fuit 
nomine  cujufdam  Petri  Wkitccmbe  armigcri  tariquam  vicecomitis  diSli 
comitatus  Epx  iibi  revera  di&o  tempore  retornae  ejufdem  brevis  ori- 
ginalis  fcilicet   in  eifdem  cBahis  fandli  Tlilarii   eodem  ajuio  decimo 
tertio    quidam  Edvardus  Luther   armiger  fuit  vicecomes   comitatus 
Efjex  praedicli  et  non  diSius  Petrus  Whitcombe,  &c.  et  hoc  paratus 
ejt  verificare,  &c.      Upon  which  a  certiorari  was  awarded  to  the 
cuftos  brcvium  of  the  Common  Pleas,    who  returned  the  original, 
to  which  the  name  of  Whitcombe  was  fubfcribed.     And  after  two 
fcire  facias' s  ad  audiendum  errores  returned  nihil^  the  defendant  in 
error  pleaded,  in  ?mllo  eft  erratum.     And  Mr.  ferjeant  Hall  for  the 
plaintiff  in  the  Common  Pleas,  and  the  defendant  here  in  the  error, 
objefted,  that  this    matter  was  not  a'Jgnable  for  error.      Againfl 
which  it  was  argued  by  Mr.  Raymond  for  the   plaintiff  in    error, 
that  it  was  affignable  as  error.     And  he  faid,  that  there  was  a  diffe- 
rence between  adls  judicial  and  minifterial ;    for  againft  the  minifte- 
rial  ads  done  by  a  fheriff  or  other  officer,  an  averment  may  be. 
And  of  that  opinion  is  Popham,  Cro.  Jac.  12.     Arundel  v.  Arun- 
del.    And  he   cited  Teh.   34.  as   in  point,    where  it  is  fliid,  that 
though  incafe  of  thefl.eriffa  man  cannot  aver  contrary  to  what  is 
returned  j  yet  he  may  fay,  that  he  who  has  indorfed  his  name  on 
the  back  of  the  writ,  (Sc.  was  not  ftieriff.     Becaufe  by  the  com- 
mon law  until  the  ftatute  of  12  Edio.  2.  cap.  5.  no  fheriff  nor  offi- 
cer ufed  to  put  their  names  to  their  returns ;  and  fo  this  averment, 
that  he  who  made  the  return  is  not  the  true  officer,  is  not  taken 
away  by  the  ftatute,  but  remains  as  a  thing  at  common  law.     To 
the  lame  purpofe  Mich.  8  Hen.  4.  14,  20.     Mich.  9  Hen.  4.   i. 
Hil.  10  He?i.  4.  7.  b.   Hil.  1 1  Hen.  4. 52.     Pafeh.  1 1  Hen.  4.  65.  b. 
'■Trin.  II  Hen.  4.  92,  93.     The  fame  diverfity,  7  Hen.  7.  4.     So 
Cro.  Car.  421.     1  Roll.  Abr.  758.     Error  upon  a  judgment  of  the 
2  Common 
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Common  Pleas  in  formedon,  the  error  afligned  was,  that  the  w- 
nire  facias  was  returned  by  Sir  Richard  Salting  fton  fherifF  of  Effcx 
in  crajiino  Martini  9  Car.  i.  and  that  A.  Smith  was  then  flierifF; 
the  defendant  pleaded,  that  Sir  Richard  Saltingjlon  was  flierifF  be- 
fore the  return  of  the  writ,  created  by  letters  patent  of  the  King, 
front  patet  de  recordo ;  ind  tiel  record  was  pleaded  to  it ;  and  the 
letters  patent  were  produced  ;  and  it  was  moved  in  B.  R.  that  this 
matter  ought  to  be  tried  by  the  country,  becaule  it  might  be,  that 
Sir  Richard  Salting f  on  was  difcharged  before  the  day  of  the  return 
of  the  writ ;  fed  non  allocatur  ;  becaufe  that  fliall  not  be  intended ; 
and  the   judgment  was  affirmed.     But    there   no   exception    was 
taken,  that  this  matter  was  not  affignable  as  error;  but  the  fiaid  cafj 
feems  to  admit,  that  it  was  afTignable  as  error.     So  Pafch.  1649. 
B.  R.   Baxtojte  v.  Richards,     i   Roll.  Abr.    760.    lit,  A.   pi.   3. 
Error  upon  a  judgment  in  C.  B.  the  plaintiff  afTigned  error,   that 
where  a  venire  facias  was  returned  by  J.  S.  fherifF  of  the  city  of 
Exeter;  this  error  is  not  well  afTigned,  becaufe  the  venire  facias  is 
not  certified,  upon  which  the  error  is  afligned ;  but  it  fliould  have 
been  certified,  and  afterwards  a  certificate  to  aver  that  he  was  not 
flierifF;  which  admits  fuch  matter  to  bs  afTignable  for  error.     Far- 
ther it  has  been  adjudged,  that  a  man  may  affign  error,  that  the 
judge  before  whom  the  judgment  was  given  was  not  judge ;  as  T. 
Jones  81.     2_Z/t"u.   184.  Hippifey  v.  Tucke.     Error  upon  a  judg- 
ment in  the  court  of  Newbury  before  the  mayor;  the  error  was  af- 
Tigned, that  the  mayor  had  not  taken  the  oaths.     So  T.  Jones  11  j. 
Deveney  v.  Norris.     2  Lev.  242.  reports  the  refolution  in  the  faid 
cafe  contrary  to  T.  Jones ;  but  it  is  very  probable,  that  Sir  Tlmnas 
Jones,  who  was  one  of  the  judges  then,  has  reported  it  more  ex- 
aftly  than  Levinz,  who  was  then  but  counfel.     So  Cro.  Elis.  320. 
fVal/l.^  V.  Collinger.    Sed  non  allocatur.     For  per  Holt  chief  juftice, 
the  cafe  of  Deveney  v.  Norris  is  not  well  reported  in  Jones,  but  ex- 
zdi\y  hy  Levinz ;  for  there  the  judgment  was  affirmed.     And  he 
faid,  that  he  was  counfel  in  the  faid  cafe,  and  the  court  held  there, 
that  fince  the  defendant  had  admitted  the  judge  to  be  a  judge,  byNotjodge, 
a  plea  to  the  action,  he  was  efl:opped  to  fay  that  he  was  not  a  judge  ^°'^  affignable 
afterwards.     And  he  denied  the  cafe  of  Hippijley  v.  T^ucke  to  be  ""^  ^"^°'^' 
law  ;  though  there  is  a  difference  between  the  two  cafes ;  for  in 
that  of  Deveney  v.  Norris  there  vs^as  a  replication  by  way  of  efloppel 
to  the  affignment  of  errors.     And  (by  him)  when  a  writ  is  returned.  Remedy  a- 
the  defendant  has  all  the  fame  term  to  make  complaint  of  any  irre-  g^'"^  ^°- '" 
gularity  concerning  it,  or  the  execution  of  it;  as  the  flierifF  has  alfo  ^^'"^"" 
all  the  fame  term,  to  difavow  the  return.     But  if  the  defendant 
permits  the  term  to  pafs  without  application  made  to  the  court, 
and  the  return  is  filed,  and  m.ade  a  record  of  the  court,  every  one 
is  eflopped  to  fay,  that  the  perfon  who  returned  it  was  not  fherifF. 
But  farther  it  can  never  be  afTigned  for  error  in  cafe  of  an  original 

writ. 
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writ,  becaufe  the  defendant  might  have  pleaded  it.  There  would 
have  been  more  colour,  if  it  had  been  a  return  of  a  writ  of  inquiry, 
becaufe  the  defendant  would  have  been  out  of  court,  and  had  not 
day  to  plead :  but  as  afore  is  faid,  it  cannot  be  affigned  for  error. 
As  to  the  cafe  of  the  venire  facias,  if  it  be  returned  by  a  man  who 
is  not  Hieriff,  it  is  not  affignable  as  error,  becaufe  the  party  might 
liave  challenged  the  array  for  that  fault  at  ;///?  prius ;  and  therefore 
.it  is  not  affignable,  that  the  flicrifF  was  out  of  the  realm,  and  had 
■no  deputy,  as  in  the  cafe  in  Hen.  4.  becaufe  it  was  a  good  chal- 
lenge to  the  inqueft.  He  faid  alfo,  that  the  cafe  in  Croke  and 
Rolle,  which  concluded,  prout  patet  per  recordum,  was  not  well 
pleaded.  All  the  court  agreed  with  Holt,  and  judgment  was  af- 
firmed. Note,  Mr.  ferjeant  Hall  cited  Cro.  Jac.  188.  13  Co.  8. 
^rin.  9  Edw.  4.  19.  Dier  65.  Bro.  error  2.  to  prove,  that  the 
procefs  is  void,  if  it  hath  not  the  name  of  the  flierifF.  2 1  Hen.  8.  3. 
Cro.  Car.  224,  258.     Cro.  Eliz.  655.      i  Sid.  94. 

Regina  vej-f.  Rhodes  and  Cole. 


'Information      ^  N  Information  for  fubornation  of  perjury.     The  information 

■for  fubornati- 
on of  perjuiy, 


■for  fubornati-  p-^  ^^j  forth,  quod  cum  in  curia  domini  regis  coram  ipfo  rege  apud 


in  acaufetried  Wejlmonaflerium  in  cojnitatu  Middlefex  Rhodes  nuper  de  D.  in  comi- 
before  the  fatu  Surrey  oatmeal  maker  implacitajjet  Holford,  pro  eo  quod  cum  in- 
judge  of  A//i  debit atus  fuit  to  the  plaintiff  in  parochia  fandli  Clementis  Daco7-um 
had  no  autho-  tn  comitatu  praedicfo  in  fo  much  money  for  goods  fold,  and  promi- 
nty  to  try  it.  fgj  ^q  p^y^  (^c.  and  whereas  alfo  upon  an  account  fliated  between 
the  plaintiff  and  defendant,  the  defendant  was  found  in  arrears  fo 
much,  and  promifed  to  pay  it,  (Sc.  and  the  defendant  pleaded  not 
guilty,  and  the  caufe  came  to  trial,  et  triatio  exitus  praediSii  debite 
habita  fuit  per  juratam  patriae  debite  impanellatatn,  juratam,  et 
oner  at  am,  before  my  lord  chief  juflice  Holt  at  the  fittings  in  Mid- 
dlefex ;  and  the  defendants  did  per  Jinifiros  labores,  jnedia,  et  pro- 
curationes  perfuade  and  procure  one  j'.  S.  to  fwear,  that  he  was 
prefent  when  an  account  was  ftated  between  them,  and  fo  much 
agreed  to  be  due ;  and  the  defendant  paid  part  j  and  feveral  other 
matters  were  laid  to  be  fworn  ;  ubi  revera,  et  in  faSlo,  there  was 
never  any  account  ffated  between  them,  nor  any  of  thefe  matters 
were  true.  And  upon  not  guilty  pleaded,  the  defendant  was  found 
guilty.  And  Mr. /f>/^  moved  in  arreff  of  judgment.  And,  i.  He 
took  exception  to  feveral  of  the  affignments  of  the  perjuries,  and 
he  compared  the  cafe  to  the  cafe  of  general  damages,  where  one 
count  is  infufficient,  that  will  vitiate  the  whole.  So  here  the 
defendant  being  to  be  fined  upon  the  whole  information,  and  that 
fine  being  intire,  if  any  of  the  affignments  of  the  perjury  are  wrong, 
the  court  will  arreft  judgment. 

But 


I 
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But  Holt  and  the  whole  court  were  of  the   contrary  opinion,  All  aflign- 
that  if  all  the  aflignments  of  the  perjuries  were  wrong,  but  one,  J"^""  of  P"- 
yet  that  one  would  be  fufficient  for  the  court  to  give  judgment  upon^y.''^'"" 
aeainft  the  defendant. 

The  fecond  exception  was,  that  the  judge  oi  jiifi  prius  had  no 
authority  to  try  the  caufe  j  for  that  the  caufe  of  adion  was  laid  iia 
Surrey,  the  in  mrnitatu  praediSfo  relating  to  Surrey,  which  is  the 
next  preceding  county. 

Mr.  Broderick  in  anfwer  faid,  that  ad  proximum  antecedem  fiat 
rehtio,  n'fi  inipcdiatur fententia,  but  that  if  it  did  hinder  the  fenfe, 
it  (hould  be  referred  to  the  county  in  the  margin ;  and  for  that  he 
cited  Moore  696,  in  cafe  of  an  adlion,  which  was  very  like  this, 
only  not  in  cafe  of  an  indidtment  j  and  3  Cro.  465,  where,  as  alfo  in 
the  cafe  in  Moore,  the  county  next  preceding  was,  as  it  is  in  this 
cafe,  mentioned  only  by  way  of  addition,  and  the  judges  referred 
hi  comitatu  praediSlo  to  l\\t  county  in  the  margin  j  but  that  was  in 
an  adlion  too  :  and  the  reafon  given  was,  becaufe,  when  there  was 
no  neceflary  relation,  they  would  make  fuch  conftrudtion  as  fhould 
preferve  the  adlion.  And  he  faid,  the  rule  ought  not  to  be,  as 
Mr.  IVeld  had  laid  it  down,  that  it  ought  to  appear,  that  the  judge 
of  nifi  prius  had  an  authority ;  but  if  it  did  not  appear  upon  the  re- 
cord that  the  judge  had  no  authority,  it  would  be  well,  for  femper 
praefumitur  pro  fententia  :  and  the  moft  that  could  be  made  of  this 
would  be,  that  it  was  uncertain  in  what  county  the  ad:ion  was  laid, 
there  being  two  counties  mentioned  before,  to  either  of  which  the 
praediBo  might  relate  ;  and  therefore  the  court  would  prefume  the 
adlion  was  laid  in  Middle/ex,  which  would  fupport  the  informa- 
tion, and  not  that  it  was  laid  in  Surrey,  to  deflroy  it. 

Mr.  Mountagiie  faid  farther,  that  as  it  flands  indifferent,  the 
averment  that  the  trial  was  debite  habita,  now  it  is  found  bv  verdidl, 
will  help  it;  otherwife,  if  it  appeared  upon  the  record  itfelf,  that 
the  judge  of  nifi  prim  had  no  power.  That  it  was  a  common  thing 
in  Latin  to  put  the  words  governed  before  the  words  governing,  and 
therefore  the  court  will  fo  difpofe  the  words  in  the  conftrudtion  of 
them,  as  to  make  them  fenfe  j  and  fo  will  make  it,  quod  cum  Rhodes 
nuper  de  E.  in  comitatu  Surrey  oatmeal  maker  implacitajfet  Holford 
in  curia  doinini  regis  coram  ipfo  rege,  apiid  Wefimonafierium  in  co- 
mitatu Middlefex,  pro  eo  quod  cum  indebitatus  fiuit  to  the  plaintiff 
apud  le  parifii  de  St.  Clements  Danes  in  comitatu  pracdidlo,  and  then 
that  would  refer  to  Middlefex,  and  fo  all  well. 


O  o  Holt 
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ments. 


D'liFercnce  be-  J{oh  chief  jiiftice.  There  is  a  difference  between  adlions  and  in- 
-tween  ait^ons  ^^j^ip^gnts  ;  if  this  had  been  an  adion,  and  the  plaintiff  had  declared 
»nd  in  ic  -  ^j^^^^^  ^^^  Middhjex  had  been  in  the  margin,  it  muft  have  referred 
to  that  county ;  and  the  reafon  is,  becaufe  Middlefex  in  the  mar- 
gin, ftands  there  to  denote  the  county  in  which  the  adion  is  Lid  ; 
and  therefore  though  a  county  he  mentioned  in  the  declaration  for 
a  particular  purpofe,  as  for  an  addition  of  one  of  the  parties  for  the 
purpofe,  before  the  'voiue,  yet  the  comitatu  praediBo  in  the  '■cenue^ 
fhall  not  relate  to  that,  but  to  the  county  in  the  margin,  which 
was  put  there  for  that  purpofe.  But  now  here  is  no  Middlefex  in 
the  margin,  and  the  matter  as  to  Middlefex  upon  this  record  is  no- 
thing hut  that  Holford  was  fued  in  the  King's  Bench  in  Middlefex^ 
which  might  be,  though  the  adion  were  laid  in  Surrey,  and  St.  Ck- 
vievts  Da7ies  where  the  contrad  is  laid,  might  be  in  Surrey.  Then 
what  conftrudion  fliall  be  made  ?  Why  relation  muft  always  be  to 
the  next  antecedent,  unlefs  the  fenfe  hinders ;  which  how  does  it 
in  this  cafe,  to  fuppofe  the  defendant  Holford  indebted  there ;  and 
as  I  remember,  the  difference  is  between  adions  and  indidments. 
3  Cro.  loi,  184. 

But  if  the  praediBo  does  not  neceffarily  relate  to  Surrey,  but 
ftands  indifferent ;  then  it  muft  not  be  taken  to  be  Middlefex,  upon 
the  account  of  the  averment  that  the  trial  debite  habitafuit,  which 
it  could  not  be,  if  St,  Clements  Danes  were  in  Surrey  and  not  in 
Middlefex  j  for  then  the  trial  was  void. 

Poivell.  Eodem  always  refers  to  the  next  antecedent,  but  not 
praediBo.  It  is  incertain  what  that  relates  to,  and  here  is  nothing 
for  it  to  relate  to,  one  thing  more  than  another.  It  can't  relate 
to  Surrey,  becaufe  that  is  put  in  only  as  the  addition  of  the  de- 
fendant in  the  adion,  and  Middlefex  is  only  put  in  for  the  place 
where  the  court  was  held.  And  Middlefex  in  the  margin,  in  the 
cafe  of  indidments,  is  only  put  for  the  county  where  the  indid- 
ment  is  found.  And  that  is  the  reafon  of  the  difference  between 
indidments  and  adions,  in  the  laft  of  which  it  is  put  for  the  county 
where  the  adion  is  laid ;  and  therefore  the  praediBo  in  an  adion 
fhall  relate  to  the  county  in  the  margin.  But  it  does  not  appear 
now  here  upon  this  information,  that  there  was  any  Middlefex  in 
the  margin,  and  therefore  this  is  uncertain.  But  nothing  ties  it  up 
to  Surrey,  and  for  anything  that  appears,  the  judge  of  ni/i  prius 
might  have  jurifdidion,  and  therefore  when  «o«  cofi/lat  whether  he 
had  or  no,  the  averment  that  the  trial  debite  habitafuit  will  cure  it. 

Mr.   Jf'eld  took  another   exception  ;    that  the  information  was, 

that  the  defendants  perfuaded  J.  S.   but  it  was  not  faid,    he  did  it 

I  upon 
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upon  their  pcrAvafion.  For  it  might  be,  that  he  niight  repent 
of  his  hrrt  rerolution,  and  then  another  perlbn  might  come  and  per- 
fwade  him,  and  upon  that  perrvvafion  he  might  do  it.  And  he 
compared  it  to  Faux's  cafe,  where  the  indidment  was  held  to  be 
naught,  for  want  of  faying,  ve7ienwn praedi&uui,  after  the  rcccpit  et 
bH-'it,  though  it  fays  before,  how  he  perfwaded  him  to  drink  the 
poifon,  and  after  that,  immediate  pojl  receptioncm  veiieni  praedicii 
obiit. 

To  which  it  was  anfwered  by  the  court,  that  the  information 
was,  that  they  procured  him,  which  necelTarily  imphes  an  adt  done. 

And  Holt  chief  juftice  faid,  that  perfwaded  impHed  an  act  done,  for  Pi>-funfit  a 
elfe  the  witnefs  could  not  be  faid  to  be  perfwaded.  For  a  man  ^lo^s''"'""'^'"' 
not  perfwade,  till  he  has  the  effedl  of  his  perfwafion.  And  he  agreed 
Vaiix's  cafe.  And  he  faid,  that  Mr.  Weld's  cafe  was  not  to  be  in- 
tended, but  if  it  could  be  intended;  yet  the  firft  perfwafion  fhould 
be  intended  to  prevail  in  the  cafe,  and  fhould  give  the  firft  perfwader 
a  fliare  of  the  guilt.  Then  Mr.  JVeld  took  another  exception  ;  that 
it  was  too  general  to  fay,  that  per  finijlfos  labores,  media,  et  procu- 
rationes,  he  procured  him  to  forfwear  himfelf;  but  the  informa- 
tion ought  to  fliew  in  particular,  how  it  was  brought  about ;  and 
he  compared  it  to  the  cafe  of  an  indictment  of  murder,  where  the 
weapon,  ^c.  is  all  fet  out  in  certainty. 

Holt  faid  it  would  be  good  in  an  indidlment  for  an  acceffory  to 
a  murder. 

Poivell.  All  the  precedents  are  thus.  Befides  the  information 
fays,  he  procured  J.  S.  to  do  it,  which  fliews,  that  the  adl  was 
done  ;  and  then  the  per  fmijlros,  ^c.  will  not  hurt. 

Mr.  Weld  took  another  exception  ;  that  the  fum  the  witnefs 
fwore  was  due  upon  the  account,  was  different  from  the  fum,  for 
which  the  plaintiif  had  declared  ;  and  therefore  was  not  evidence  in 
the  caufe,  becaufe  upon  the  infimid  computajfet  the  plaintiff  can't 
vary  from  the  fum  laid  in  his  declaration.  And  Broderick  anfwered, 
and  Holt  took  the  difference,  that  it  is  not  neceflary,  that  the  evi- 
dence be  fufiicient  for  the  plaintiff  to  recover  upon :  it  is  enough  if 
it  be  circumflantial  evidence.  And  in  the  nature  of  the  thing  an 
evidence  may  be  very  material,  and  yet  it  may  not  be  full  enough, 
to  prove  diredtly  the  point  in  queflion.  And  it  is  always  fufficient 
in  indicflments  of  perjury,  to  fay  that  the  defendant  fwore  fo  and 
fo  de  materia  in  exitu,  and  it  has  been  always  held  fo  in  my  time. 

Powell 
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Powell  agreed  tlie  fame  difference,  and  faid,  though  this  CYidence 
did  not  prove  fully  the  vifimul  computajjet,  yet  it  was  very  material 
evidence,  that  they  accounted  together. 

Afterwards  the  judgment  was  arrefled  on  the  point  of  the  autho- 
^rity  of  the  judge  that  tried  the  caufe. 

Regina  verf.  Carter. 
Intr.  Pafch.   2  Ann,     Rot.  8. 

Indiament  0^    A  N  indiftmcnt  was  found  againft  the  defendant,  for  having  ta- 

uefpais.         ^Y  ken  and  carried  away  fo  many  malt  tickets.     And  motion 

was  made  that  it  fhould  be  quafhed,  becaufe  it  does  not  fay,  from 

whom  they  were  taken,  nor  to  whom  they  belonged.     And  it  was 

granted.     And  the  indidment  was  qualhecL 

Jofe  verf.   Mills. 
Intr.  Tiin.   i  A7in.     B.  R,      Rot.  470. 

S.  C.  Salk.     T^^Refpafs,  quare  the  defendant  the  clofe  of  the  plaintiff  apud 

I  ^°  tref  afs  ^  ^'  f^^S^^y  ^"^  ^"^^  ^^^  ^i^^h  goods  apud  D.  pracdiSium 
the  goods  not  i^i  the  faid  clofe  of  the  plaintiff  exijlentta  et  inventa,  et  centum 
appearing  to  be  coK^w  tritic'i  iritiimti,  Anglice  ground,  de  bonis  propriis  of 
^he  piainti^'s'^  ^^^  plaintiff,  adtwic  et  ibidem  fimiliter  ifiventi  et  exijlentis  cepit 
judgment  was  et  ofportavit.     There  were  alfo   other   trefpaffes  laid  in  the  dc- 

^ud^ment  for"'^'^^^^^*^"'  ^^^  ^°  ^^^"^  *^^  defendant  pleaded  not  guilty.  But 
planulff  011°"^  t°  ^^  fi'"^  trefpafs  he  pleaded  a  taking  for  a  diftrefs  for  rent, 
demurrer  to  ^  upon  which  there  was  a  demurrer.  The  iffue  being  firft  tried 
'i'i!,''l^n'!i''^5' ^  verdidt  was  for  the  defendant,    but  the  jury  found  conditional 

pica,  and  con-    ,  r        i  i  /-  J      J 

diiionai  dama-  damages  tor  the  plaintiff,  if  judgment  fhould  be  for  him  on  the 
ges  found  by    demurrcf.      And   the   plea   being    ill   pleaded,    judgment   on    the 
ifrue^on^ano°" '^^"^"'■'^^5    ^^^   for    the    plaintiff.     Whereupon    Mr.   Erajithwaite 
thcr  part.        moved  in  arreft  of  judgment,  that  the  declaration  was  ill,  becaufe 
6  Mod.  14.     the  firft  goods  were  not  laid  to  be  the  plaintiff's  goods  j  nor  can  it 
be  helped  by  faying  they  were  in  the  plaintiff's  clofe.     2  Lev. 
156.   in  point.     Terry  verf.  Strudwicke.    3  Buljir.  303.     Cro.  Jac, 
46.    2~elv.  36.    Trefpafs,  quare  equum  cepit  a  perfona  of  the  plain- 
tiff, and  yet  held  naught.     To  which  Mr.  Ward  and  Mr.  Southoufe 
for  the  plaintiff'  anfwered,  that  the  de  bonis  propriis  fliould  go  to 
the  whole,  and  cited  2  Ro.  Ah.  250.  p.  7.    Trefpafs,    quare  clau- 
fum  jregit  et  milk  carcdlatas  foli  ad  vakntiam  10 1.  ct  centum  pecias  ' 
2  mate- 
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•maheremii  if^fius  querent  is  ad  •vaJentlam  200/.  ad  tunc  et  ibidem  in- 
"oetitas  cepit,  &c.  There  the  flime  objedion  was  took  and  enfor- 
ced, becaulc  ip/Jus  querent  is  coming  before  ad  'valcntiam  tied  it  to 
the  timber,  and  yet  it  was  held  to  go  to  the  whole.  But  Mr. 
Branthivaite  in  anfwer  to  that  cafe  cited  Kaym.  395.  Trefpafs  for 
taking;  the  mare  ijifius  qucrentis,  incnon  bona  et  catalla  fcquentia,  and 
held  naught  for  not  repeating  ipfdis  querentis :  and  2  Saimd.  379. 
the  reafon  of  which  cafes  is,  becaufe  the  fentences  are  different,  and 
fo  the  de  bonis  prcpriis  can't  be  carried  to  all,  of  which  opinion 
was  the  court.  And  Holt  and  Powell  iM,  that  the  addition  of  the 
place  doled  up  the  fentence,  and  that  they  could  not  leave  out 
thofe  words,  though  if  they  had  been  out,  the  count  would  have 
been  good.  Powys  pi^icQ  held  the  cafe  in  Raym.  to  be  the  cafe  in 
point,  becaufe,  by  him,  the  words  in  the  middle  may  as  well  be 
carried  forward,    as  the  words  at  the  end  backward.     [Note,    in 

1  Saund.    60.     Gainsford    verf.    Griffith,    'tis     held    otherwife.] 
Gould  juftice  agreed  the  cafe  in  2  Ro.  Ab.  but  faid,  that  would  not 
warrant  this  cafe,  becaufe  the  et  coupled  all  together  ;  but  quaere  of 
that.     Then  Holt  chief  juftice  faid,  that  the  plaintiff  ought  to  have 
judgment    for  the  goods    well  laid,     the  trefpaffes   being  feveral. 

2  Saund.  379.  Pinkncy  verf.  the  inhabitants  of  Eaft  Hundred  in 
Rutland.  But  to  this  Mr.  Brantlmaite  anfwered,  that  the  condi- 
tional damages  were  given  intire,  and  therefore  the  whole  judg- 
ment ought  to  be  arrefted.  Holt  faid,  if  that  vi^ere  fo  the  judg- 
ment ought  to  be  entred  fpecial,  viz.  upon  the  verdidl  for  the  de- 
fendant} and  as  to  the  reft,  that  judgment  was  arrefted,  becaufe 
the  damages  were  given  intire.  But  in  order  that  it  mighi  be  feen 
how  the  damages  were  found,  the  pojlea  not  being  in  court,  the 
caufe  was  adjourned. 

Green  verf.  Waller. 
Intr.   Hil   13  Will  3.    B.  R.    Rot.  20. 

DEBT  on  a  bond.     The  defendant  craved  oyer  of  the  condi-  Lilly's  Entr. 
tion,  which  was,  that  if  the  defendant  {hould  anfwer  the  233. 
determination  of  the  law  touching  fuch  a  fhip  and  goods,  and  in  ^^^^''J  °ondi- 
cafe  the  law  (hould  adjudge  the  faid  ftiip  and  goods  to  be  prize,  or  tion  to  anfwer 
otherwife  forfeited,    if  then  the  defendant  (hould  deliver  the  faid  the  determi- 
fhip  and  goods  to  the  plaintiff;    that  then,  ^c.     The  defendant  |;'^'°y/^  '''^ 
pleaded,  that  the  law  did  not  adjudge  the  faid  fliip  and  goods  to  be 
prize,  or  otherwife  forfeited.     The  plaintiff  replied,  that  this  (hip 
and  goods  were  condemned   in   the  admiralty  of  Eiigland  to  be 
prize,  and  afligns  a  breach,  that  the  defendant  had  not  delivered 
the  faid  (hip  and  goods,  et  hoc  paratus  ejl  verijicare  j  and  at  the  end 

P  p  of 
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of  his  plea  makes  ^prcfcrt  in  curia  of  the  fentence,  under  the  great 
feal  of  the  admiralty.  The  defendant  craves  oyer  of  the  fentence, 
and  the  exemplification  of  the  fentence  was  fet  out  in  kacc  'jerba  : 
to  which  the  defendant  demurs.  This  a<5lion  was  brought  in  the 
Common  Pleas  in  Ireland,  and  judgment  was  there  given  for  the 
plaintiff.  On  error  brought,  that  judgment  was  affirmed  in  the 
King's  Bench  in  Ireland,  on  whiclT  judgment  error  was  now- 
brought  here. 

And  tlie  exceptions  which  were  taken  to  the  replication  by  Mr. 
Ward  were,  that  by  making  a  profert  of  the  fentence,  the  plaintif 
had  deprived  the  defendant  of  taking  iffue  upon  the  fqnrcnce  j  and 
yet  when  he  comes  upon  oyer  demanded  to  fet  ou    :he  lentcnce,  he 
pleads  only  an  exemplification  of  it,  which  is  not  pleadable  j  but  if 
2  Ro.  ;Sj.     it  were,  does  not  prove  the  plaintiff's  replication,  being  varying  in 
rietcher  v.      niany  particulars  from  the  fliip  and  goods  mentioned  in  the  condition 
Muffin.  of  the  bond  ,  and  fo  does  not  prove  the  law  has  made  any  detcrmi- 

C.  L  22-.  nation  as  to  them.  And  befides  it  does  not  appenr  in  the  fentence, 
that  the  capture  was  upon  the  high  fea,  and  conkquenHy  tlie  ad- 
miralty had  no  jurifdidion  ;  and  then  alfo  there  is  no  legal  determi- 
nation, and  that  the  breach  was  not  well  alligned. 

Holt  chief  juftice.  By  pleading  that  the  law  has  made  no  deter- 
mination, the  defendant  has  confefTed,  that  he  has  not  redelivered 
them,  and  therefore  the  plaintiff  need  not  affign  a  breach  ;  and  it 
is  not  like  the  cafe  of  an  award,  which  is  a  fingle  cafe,  and  ftands 
by  itfelf. 

K  profert  in        As  to  thc  frofert,  the  defendant   needed  not  have  made  it,  be- 

'"'■"'""'' ""^  caufe  it  is  no  deed,  but  only  a  judicial  determination  in  a  court  not 

tence  in  the    of  rccord,  and  though  he  did  make  a  prqfvrt,  he  needed  not  have 

admiralty.      fet  it  out:    and  notwithftanding  the  prefer f,  the  defendant  might 

Traverfe.       have  traverfed  the  fentence  ;    and  then  the  quaere  is,  whether  this 

impertinent  matter  will  hurt,  or  leffen  the  ftrength  of  a  good  and 

fubftantial  replication  ?  for  this  is  not  the  fentence,  tho'  it  be  called 

fo;  but   mere  idle  impertinent  matter,  which  fliall  never  hurt  a 

good  replication  well  averred. 

Powell.  You  (hould  have  traverfed  the  adjudication,  which 
they  gave  you  a  fair  opportunity  to  do;  and  then  if  the  (hip  had 
not  been  the  fame,  or  the  matter  did  not  arife  within  their  jurif- 
didion,  &c.  the  fentence  had  been  void,  and  the  iffue  had  been  for 
you;  but  when  you  have  not  thought  fit  to  do  that,  but  waved  it  j 
this  matcer  of  ilie  fentence,  which  is  mere  furplufage  impertinent 
and  out  of  the  cafe,  {hall  never  hurt  a  replication,  which  for  all 
the  reft  is  good. 

Holt 
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Holt  chief  juftice  faid,  though  the  defendant  might  have  denied,  ExempHiicati-  i 

that  there  was  any  fuch  fentcnce,    yet  the  exemplication  of  the  °en°Jin  [he  i 

fentence  under  the  feal  of  the  court  would  have  been  conclufive  evi-  admiralty  con- 
dence.     As  according;  to  Hr'njloe^s  cafe  it  is  neceffary  for  an  execu-  ^'"''^*=  '^'-  I 

tor  to  maintain  an  adlion,  to  produce  the  probate  of  the  will  unier   ^""'  \ 

tlie  feal  of  the  ecclefiaftical  court,  and  yet  notwithftanding  the  pro- 
bate  produced  under  the  feal  of  the  court,  the  defendant  may  plead 

that  the  will  was  never  proved :  but  upon  iffue  upon  the  probate,  I 

the  probate  under  the  feal  of  the  court  will  be  conclufive  evidence  :  \ 

and  fo  it  was  adjudged  by  my  lord  chief  juftioe  Kelynge  upon  fuch  a 

cafe  in  his  time,  which  is  reported  in  Le'v.     But  the  counfi;!  not  j 

being  fitisfied  with  it  moved  the  court,  and  they  all  agreed  with  my  j 

lord  chief  juftice  Kelynge.     In  the  cafe  of  Hughes  verfus  Cornelius^  ' 

in  which  J  was  of  counfel  with  the  plaintiff  in  my  Jord  Hale's  time,  ' 

an  E/igliJlj  fhip  was  taken  in  the  time  of  the  Dutch  war,  and  con-  ' 

demned  as  a  Dutch  fliip  in  the  admiralty  of  France,  and  fold  to  the 
plaintiff;  and  in  an  adion  of  trover  brought  by  him  for  the  fhip 

upon  a  trial  before  my  lord  chief  juftice  Hale,  the  fentence  of  the  j 

admiralty  of  France  was  produced  under  the  feal  of  the  court,  and 
all  this  matter  was  found  fpecially;  and  although  the  fad:  was  found 
to  be  contrary  and  falfifying  the  fentence  in  the  adniiralty  of  Francey 

yet  that  fentence  was  held  to  bind  the  property  of  the  goods,  and  J 

the  plaintiff  recovered. 

Then  Mr.  Ward  took  an  exception,  that  the  judgment  in  the  Recuperam  in 
King's  Bench  in  Ireland  was  tdeo  confideratiim  eft  quod  the  plaintiff*  judgment. 
recupcraret  for  recuperet',  which  was  ill,  being  a  wrong  tenle ;  and 
cited  I  Ro.  Abr.  JJi.  n.  23.  in  point,  and  the  court  agreed  it  to  be  Judgment  re- 
error,  but  that  it  would  only  reverfe  the  judgment  of  the  King's  "^^''" 
B:;nch  in  Ireland  quoad  the  cofts  given  upon  the  affirmance ;  but  the 
judgment  of  affirmance  would  ftand,  being  a  diftindl  judgment;  and 

accordin;^ly  they  reverfed  the  judgment  of  the  King's  Bench  in  Ire-  1 

land  quoad  the  cofts,  and  affirmed  the  judgment  quoad  the  affirm- 
ance.    And  Holt  chief  juftice  feemed  to  fay,  that  they  might  con- 

fider  here  upon  the  writ  of  error  the  cofts  in  the  King's  Bench  in  j 

Ireland.     Sed  quaere.  ! 

Then  Mr.  PTard  took  another  exception,  that  there  was  a  dif-  , 

continuance  in  the  King's  Bench,  the  continuance  being  apud  the 
King's  courts  ubicunque,  which  is  as  if  a  continuance  fliould  be  here 

apud  Weftmonalierium  ubicunque  ;  whereas  it  ftiould  be  coram  domina  1 

regina  ubicunque,  which  is  the  ftile  of  the  court. 

But  Holt  chief  juftice  faid,  that  day  being  given  to  the  parties,  Mircontinu- 
this  was  but  a  mifcontinuance,  and  could  not  be  a  difcontinuance;  """r 

4  and  ~ 
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and  that  mifcontinuances  are  helped  by  an  appearance.  And  he 
laid,  that  where  the  proceedings  are  by  bill,  the  continuances  are 
coram  domino  rege  apiid  Wejlmonajlerhim,  where  by  original  coram 
domino  rege  iihicunque. 

Mr.  Ward  took  another  exception,  that  the  writ  of  error  was  of 
a  plea  iiiter  Green  et  yacobiim  Waller,  and  the  placita  was  Capit. 
Jacobum  Waller,  which  was  another  perfon,  for  Capit.  muft  be 
taken  to  be  part  of  his  name,  otherwife,  if  Capit.  had  followed 
after  Jacobus  Waller. 

Variance.  Holt  faid,  that  in  the  bond,  and  other  proceedings,  he  was  called 

captain,  and  yet  when  he  comes  to  declare,  he  calls  himfelf  only 
Jacobus  Waller,  which  fliews  that  captain  cannot  be  part  of  his 
name. 

Powell  agreed,  that  it  could  not  be  taken  to  be  part  of  his  namCj 
and  that  he  muft  be  taken  to  be  the  fame  perfon. 

The  judgment  of  affirmance  In  the  King's  Bench  in  Ireland  was 
affirmed  quoad  the  affirmance,  and  reverfed  quoad  the  cofts,  tiiji, 
&c.   Mr.  Brcderick  counfel  with  the  defendant  in  error. 


Trin. 
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Herbert  et  alii  verf.  Burftow. 

ERROR  of  a  judgment  in  the  Common  Pleas  in  ajfumpjit,  s.  C.  i  Salk. 
where  the  plaintiff  declared,  that  the  defendant,  in  conii-  ^S- 
deration  that  the  plaintiff  fokeret  et  deliberaret  to  the  de-  Confideration 
fendant  10  many  pieces  or  hammered  money,  promiled  pay  and  deli- 
to  pay,  &c.     On  non  affutnpfit  pleaded,  verdidl  and  judgment  for  ver. 
the  plaintiff.     Mr.  Salkeld  for  the  plaintiff  in  error  firft  urged,  that  ^  '^•"'-  '^+^' 
here  was  no  confideration,  becaufe  folvcret  et  deliberaret  implied  no 
more  than  a  bare  giving  a  poffeflion  of  the  pieces,  &c.  hut  not  a 
transferring  of  the  property.     The  court  on  the  other  hand,  that  it 
implied  a  transferring  of  the  property.     The  fecond  error  was,  that 
after  the  entry  of  the  pojlea  comes  immediately,  ideo  confideratum  eji,  jj^^  covfider/,- 
&c.  and  does  not  fay  where,  nor  by  whom,  fo,  that  it  muff  be 'a«o'?'«c.^. 
took  to  be  the  judgment  of  the  jury.     The  court  on  the  other  b"'^wh°Jnf  "^ 
hand,  that  this  was  the  conftant  form  of  entries  in  the  Common 
Pleas,  and  the  difference  is  between  judgments  of  fuperior  and  in- 
ferior courts :   in  the  laft  it  muff  be  faid  per  eandein  curiam^  other- 
wife  in  the  firft.     The  judgment  was  affirmed. 

Sir  John  Parfcns  'verf.  Gill. 

THE  defendant  gave  a  warrant  of  attorney  the  2  oi  April  1701,  s.  C.  S-!!:. 
to  enter  up  a  judgment  againft  him  oiHilary  term  before,  ;o.  8S. 
or  any  other  fubfequent  term.     A  judgment  was  entered  accord-  '^  ^°'^'  '  ^' 
ingly,  and   in  entring  it  up,  the  memorandum  was,  that  in  Hilarv  ^^,^^^"1""^ 
term   coram  domuia  regina  apiid  Wejlmonajleriian  voiit  the  plaintiff  jadgment. 
et protulit,  &c.     And  the  bill  was  an  indebitatus  affumpfit  upon  a 
mutuatus,  and  the  tmitiiatus  was  laid  the  2  oi  April  1701,  the  day 
the  warrant  of  attorney  bore  date,  which  was  after  Hilary  term 
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1700,  of  which  the  judgment  was  entred,  and  a  writ  of  error 
was  brought  upon  this  judgment  in  camera  fcaccarii.  And  now 
Mr.  JVard  moved  the  court  to  amend  this  record  by  the  judgment 
paper,  upon  which  the  tmituatin  appeared  to  be  right  of  the  2d  of 
Jtiuuary  1700  ;  and  it  was  alfo  entred  upon  the  bottom  of  the 
ludgment  paper,  J.  S.  pro  querente,  J.  N.  pro  defendente.  And 
aUb  upon  the  top  of  the  roll  the  warrants  of  attorney  were  entred, 
vvz.  '-'>uerens  pofiit  loco  fuo  J.  S.  &c.  and  defendens  ponit  loco  fuo 
7.  A^.  (^c.     And  he  infilled,  that  the  court  might  amend  a  re-. 

An,f«d..,cnts  cord  by  the   inftrudlions    given   to  the  clerk,  as  in  1  Cro.   147. 

h\W\^ai\^on^  Uiifton  83.     la  debt  upon  a  bond  againft  an  heir,  the  court  ad- 

^!erk" '°  '''^  ^^"^  ^'^^  ^'^^'"'^  baeredes ;  becaufe  it  was  vitium  clertci^  he  having 
the  bond  before  hiffl :  that  amendments  had  been  made  in  the 
Common  Pleas  by  the  book  the  prothonotaries  keep  of  the  entries 
of  iudo^ments.  Hob.  127.  i  Brownkw  16.  So  amendments  have 
been  made  by  the  paper  hook,    i  Cro.  144.     And  in  Hil.  8  JVill.  3. 

.- jik.  48.  B.  R.  Sir  Roger  Fulafton  iJcrf.  Warburton.  The  court  feemed  to 
a<^ree,  that  in  eiedment,  if  the  declarations  delivered  in  the  coun- 
try were  right,  they  would  be  a  fufficient  warrant  to  amend  the 
declaration  upon  record  by,  and  therefore  as  they  would  amend  by 
thefe,  fo  thev  would  in  this,  and  amend  by  the  paper  upon  which 
rile  marter  ilgns  the  judgment,  and  make  the  mutuana  agree  to 
that  of  the  2d  oi  January  1700. 

As  to  the  fecond  thing  to  be  amended,  viz.  to  put  in  per 
J.  S.  attornatum  fuum,  he  argued,  that  the  warrant  of  attorney 
entred  upon  the  top  of  the  plea-roll  was  fufficient  warrant  to 
amend  that  by :  that  the  warrants  of  attorney  were  never  filed  in 
this  court,  but  that  anciently  the  way  was  to  enter  fuch  a  one 
potiit  loco  fuo  fuch  a  one,  &c.  upon  a  diftindl  roll ;  but  that  in  the 
time  of  lord  chief  juftice  Wright,  that  courfe  was  altered,  and 
It  was  entred  as  it  is  now  upon  the  top  of  the  plea-roll ;  and  it 
being  entred  now  upon  the  roll,  that  the  plaintiff  has  made  fuch 
an  one  his  attorney,  that  fliews  plainly  to  the  court,  that  he  fues 
by  attorney ;  and  is  a  fufficient  warrant  for  the  court  to  make  this 
amendment  by  :  and  that  the  court  had  amended  warrants  of  at- 
torney. Dyer  105,  225.  March  133.  that  this  was  lefs  than  that; 
{»r  the  only  quaere  here  was,  whether  the  attorney  (hould  be  in- 
tended to  continue,  when  the  plaintiff  has  once  made  one,  till  he 
comes  and  appears  exprefsly  in  proper  perfon :  that  upon  a  claim 
of  conufance  or  upon  a  writ  of  error  the  attorney  continues. 
21  Ediu.  3.  61. 

Attorney  how  Hott  denied  that  the  attorney  continued  upon  the  writ  of  er- 
longcoiiii-  ror.  And  IVard  faid,  that  the  amendment  in  this  cafe  ought 
'"'"■  rather  to  be  favoured,  becaufe  it  was  a  proceeding  by  confent,  like 

^  the 
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the  cafe  of  fines  and  common  recoveries.  5  Co.  45.  And  lie  laid, 
that  the  entry  of  y.  jS.  pro  querente  at  the  bottom  of  the  declara- 
tion, was  a  farther  warrant  to  amend  by. 

Holt  chief  juftlce.     As  to  the  firft  millalce  in  the  time  of  the  Book  in  the 
muiuatus,  that  is  a  plain  millake,  the  book  in  the  otiice  has  often  °on^t/°""'^*: 
been  allowed  to  be  a  foundation  to  amend  by.     So  liere  the  paper  by. 
upon  which  the  mailer  figned^the  judgment  is  right,  and  that  was  Paper  on 
the  warrant  by  which  the  attorney  was  to  make  up  tlie  roll,  and  "^'^^^^  j.''* 
therefore  he  held  clearly,  that  ought  to  be  amended.  {"he  /Jdgment. 

As  to  the  other  matter,  that  it  did  not  appear,  whether  the 
plaintiff  fued  in  perfon  or  by  attorney,  and  therefore,  whether  the 
court  fhould  not  add  per  J.  S.  attornatum  fuum.  It  is  plain  the 
fuit  was  to  be  by  attorney  by  the  warrants,  and  therefore  when  it 
ftands  indifferently  on  record,  whether  he  fned  by  attorney  or  no, 
it  appearing  he  had  an  attorney,  we  mufl  intend  he  fued  by  at- 
torney. For  to  what  end  did  he  make  an  attorney,  if  he  intended 
to  fue  in  perfon.  Befldes  it  is  the  pradlice,  if  the  plaintiff  fue  in 
perfon,  to  enter  at  the  bottom  of  the  declaration,  querem  in  pro- 
pria perform,  or  dcfendem  in  propria  perfona:  and  if  one  fues  in 
perfon,  the  other  by  attorney :  querem  in  propria  perfona :  "f.  N. 
pro  defendente,  and  therefore  the  judgment  paper  being  f\  S.  pro 
querente,  demonflrates  that  the  plaintiff  fued  by  attorney,  and  is  a 
Sufficient  warrant  to  amend  this  as  well  as  the  other  fault  in  the 
mutuatus. 

Powys  and  Gould  juflices  agreed  with  Holt  in  omnibus.  Powell 
juflice  did  alfo  agree  with  him  as.  to  both  amendments,  taking  the 
judgment  paper  for  the  reafon.  But  he  difagreed  to  the  fecond 
amendment,  taking  the  entry  of  the  warrant  of  attorney  on  the 
plea-roll  for  the  foundation  only,  and  putting  the  judgment  paper 
out  of  the  cafe,  becaufe  though  that  proved  the  parties  had  attor- 
nies  in  court,  yet  notwithflanding  that,  the  plaintiff  had  eledtion 
to  fue  either  in  perfon  or  by  attorney,  and  that  entry  did  not 
prove  he  fued  by  attorney,  and  therefore  was  no  authority  to 
amend  by. 

Both  the  amendments  were  granted  upon  the  defendant  in  error's 
payment  of  cofls,  and  confenting  that  the  judgment  fhould  be 
affirmed  without  cofls,  becaufe  there  was  a  good  error  at  the  time 
of  the  error  brought. 


DEBT 


898  Trin.  Term  z  Annae  reginae. 


Mutual  a-      T~^EBT  on  a  bond.     Condition  to  perform  an  award,  which 

JL^  was,  that  the  defendant  fliould  pay  to  the  plaintiff  or  his 

aliigns  50/.  et  fuperinde  the  plaintiff  fhould  feal  a  releafe  to  him 

of  all  adions  and  controverfies  tangen'  praemijfa.     Mr.  Chefiyre  for 

the  defendant  took  exception,  the  award  was  not  mutual ;  for  the 

50/.  being  awarded  to  be  paid  generally,  and  the  releafe,  which 

was  all  the  defendant  was  to  have,  Joeing  only  of  all  adions  tangen' 

praemiJJ'a,  that  fliould  be  took  to  relate  only  to  the  50  /.  and  not 

to  the  controverfies  fubmitted.     The  court  on  the  contrary:  that 

it  fhould  be  underflood  of  the  controverfies.     2.  It  is  not  faid,  the 

defendant  did  not  pay  to  the  plaintiff's  affigns,  which  is  naught. 

Breach  that     2  Sid.  41.     Cro.  EHz.  348.     The  court  contrary:  becaufe  they 

dW to^zyTo  '"'^''^   payment  to  the  plaintiffs  affigns  had  been  payment  to  the 

the  plaintiiF;    plaintiff  himfelf;  otherwife  in  the  cafe  in  3  Cro.  for  not  repairing, 

nor  (aid,  nor   becaufe  the  thing  demifed  there  was  demifahle  over.     Judgment 

t-a"'£ns.      for  the  plaintiff.  J 

Dillon  i}erf.  Harpur. 
Intr.  Pafch.  2  Ann.     B.  R.     Rot.  25. 


S.  C.  Salk.     ^^^ASE.     The   defendant  being   an  attorney   of  the  Common 

Prefcripiion 


lieoatives. 


V_>i  Pleas,  pleaded  his  privilege,  and  he  laid  the  prefcription,  that 
Jor  privilege  t"^'^  0"t  ot  mind,  niiUus  biijufmodi  attornatus  non  debet  ifuplacitari, 
laid  in  two  i^c.  but  in  .  the  Common  Pleas,  except  for  treafons,  &c.  The 
plaintiff  demurred  fpecially,  and  fliewed  feveral  things  for  caufe, 
none  of  which  would  hold  as  good  exceptions.  But  the  fault 
that  Mr.  i^^vwW  infifted  upon  in  the  plea  was,  that  in  laying  the 
prefcription,  the  two  negatives  amounted  to  an  affirmative,  liz, 
that  fome  attornies  of  the  Common  Pleas  were  fuable  elfe where 
than  in  the  Common  Pleas,  and  for  any  thing  that  appeared  to 
the  contrary  this  de'endant  might  be  one  of  them.  To  which  the 
court  agreed.  But  then  Holt  chief  juflice  faid,  it  would  be  a 
rjuacre,  whether,  fince  the  defendant  has  alledged  himfelf  to  be  an 
attorney  of  the  Common  Pleas,  the  law  does  not  fay  he  ought  to 
be  fued  there,  without  laying  a  cuftom,  and  fo  this  cuftom  as  al- 
leged here  ffiould  be  rejeded  as  furplufage.  And  upon  that  it  was 
adjourn'd.  And  at  another  day  Mr.  Southoufe  for  the  defendant 
iirg'd  firft,  that  two  negatives  in  law  did  not  make  an  affirmative. 
Litt.  Je5f.  220,  362.  to  which  Mr.  Raymond  anfwered,  that  thofe 
were  cafes  of  grants,  wherein  the  law  regards  the  intent  of  the 
parties.  But  pleas  (efpecially  thofe  to  the  jurifdidtion,  Gff.  as  this 
is)  are  always  took  more  ftridly,  quod  ftiit  concefum  per  Powell^ 
-  Poivys, 
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Pcncys  and  GouU  juftices,  abfente  Holt  chief  Juftice,  And  Poivell 
juftice  laid,  that  iince  pleadings  muft  be  in  Latin  by  the  adl:  of 
Eikv.  3.  they  muit  be  conftrued  according  to  the  rules  for  con- 
ftrudion  of  Latin.  Then  Mr.  Sonthoufe  urg'd,  that  the  court 
would  take  notice,  that  the  attornies  of  the  Common  Pleas  had 
privilege  of  being  fued  there,  and  rejedl  the  cuftom  as  pleaded  as 
furplullige.  But  by  the  three  juftices,  whatfoever  they  would 
have  done  had  it  flood  indifferent,  now  they  would  not  take  notice 
of  a  privilege  exprefsly  contrary,  to  what  the  defendant  has  alleged 
in  his  plea.  And  therefore  they  gave  judgment,  that  the  defendant 
iliould  anfwer  over. 

Sheer  verf.  Brown. 

ERROR  on  a  judgment  given  in  the  Common  Pleas  by  ni/s.c.  3  Saik. 
(iicit  in   an    aff'umpfit   for  goods  fold   and  delivered,    among  'T- 
other    counts,    and  intire  damages  on  the  writ  of  inquiry.     The  ^^'^  {^"^  ^^'^'^ 

'    error  afiign'd   was,  that  in  the  declaration  the   plaintiff  fays,  that  5' ^od.  306. 
the  defendant  being  indebted  to  him  in  fo  much  money  for  goods  Arg 
fold   and   delivered,    in  confideratione  inde  fiiper  fe  apimpfit,    and  ^^^^  "J' ''■ 
does  not  fay,  that  the  defendant  affumed,   and  therefore  that  the  i  Saik.  20. 
declaration  was  ill.     And   to  prove  this,  Law  verf.  Saunders,  Cro. 
Eliz.  913.  Noy  50.  and  Lopdell  verf.  Hart,  intr.  Pafcb.  i  Will.  3.  Lopdellvcrf. 
B.  R.  and  2  Ventr.  i()b.  were  cited»     But  Holt  chief  juftice  being  ^^"^^^ 
prefent  when  this  was  firft  ftirred,  held  it  clearly  well ;    and  faid 
he  had  forgot  the  cafe  of  Lopdell  verf.  Hart,    but  fuppofed  if  it  Roe  verf. 
^were  fo  adjudg'd,  there  were  three  perfons  mentioned  before  in  the  Gatehouie, 
count.     Upon  which  it  was  adjourn'd.     And  being  ftirr'd  at  an- 
other  day    {Holt  chief  juftice    being    abfent)   PoicW/ juftice  faid,  PiV?.  115,6. 
that  the  cafe  in  Cro.  Eliz.  913.  was  fo  adjudg'd,  becaufe  there  were 
three  perfons  mentioned  in  the  count,  and  then  7ion  conftat  which 
of  the  two  befides  the  plaintiff  made  the  promife,  and  therefore  it 
is  uncertain  ;  but  in  this  cafe  there  is  only  the  plaintiff  and  defen- 
dant mentioned.     As  to  2  Ventr.  196.  that  was  adjudg'd  on  a  mo- 
vion   without  debate,   and  againft  Ventris's  opinion,    and  that  in  a 

**  Cafe  in  the  Common  Pleas  about  two  or  three  years  ago  this  ex- 
ception was  took  and  confidered,  and  2  Ventr.  confidered,  and  the 
exception  over-ruled  ;  and  the  cafe  in  2  Ventr.  held  not  to  be  law 
by  the  whole  court  of  Common  Pleas.  It  muft  be  took  to  be, 
that  the  defendant  promis'd.  If  it  is  tranflated,  it  is,  that  he  pro- 
mifed,  which  muft  refer  to  the  defendant,  that  went  laft  before. 
Goidd  juftice  faid,  that  the  difference  was  between  a  collateral  pro- 
iijife,  and  one  that  arifes  by  operation  of  law :    and  cited  Buckler 

.    'oerf.  Angell,   i  Lev.  \6/\..,zv\di  Moilfarverf.  Ruffcll.     Judgment  wi?s 

*    ,affirm'd  by  the  three  juftices,  Holt  being  abfent. 

R  r  Regina 
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Regina  ve7-f.   Burnaby. 

S  c.  Salk.       A  Conviaion  upon  the  ftatute  of  the  43  EUz,  cap.  7.  agalnft 
iSi.  t\  robbing  of  orcWds,   cutting  of  trees,   Gfr.    The  convidtion 

^°yf '°"/°''  lets  forth,  th'it  whereas  complaint  hath  been  made  to  the  juftice  of 

cutting  tree*,  '  ,      ,.    -r^  ■        i  r    -n 

on  43  Eliz.    peace  by  Sir  Robert  Barnard  of  Brampton  in  the  county  ot  Htin- 
cap.  7.  tington,  that  the  defendant  in  the  night-time  cut  down  divers  iime 

trees  of  the  laid  Sir  Robert  Barnard  at  Brampton  aforefaid,  ^c.  the 
juftice  of  peace  awarded  him  to  pay  fo  much  damages,  and  in  the 
convidion  Eurnaby  was  ftiled  gentleman.  This  convidion  was 
removed  by  certiorari  into  the  King's  Bench,  and  there  the  de- 
fendant upon  the  authority  of  the  cafe  in  3  Cro.  821.  offered  to  put 
in  a  plea  to  the  convidion,  fuggefting  a  title  in  the  defendant,  as 
I  think  it  was  a  right  of  common ;  but  after  feveral  days  debate 
before  and  after  Poioell  juftice  came  up  to  the  King's  Bench,  the 
plea  was  refufed  by  the  opinion  of  the  three  judges,  againll  Holt 
chief  juftice,  who  firft  ftarted  the  point :  Whether  fuch  a  plea 
might  be  received  or  not  to  the  return  of  the  certiorari. 

No  pleading  Pow^// juftice  faid,  that  there  was  never  any  fuch  proceeding, 
'emoved  Into"  ^°'-  ^^Z^'^^  appeared,  in  this  court,  and  therefore  he  woo  id  not  con- 
the  King's  fcnt  to  let  iu  fuch  a  way  of  pleading  to  judgments,  which  would 
Bench  by  «r-  bg  of  fuch  mighty  confcqucnce,  without  fome  precedent  to  war- 
rant it.  If  indeed  any  record  or  precedent  of  St.  Jolm'ti  cafe 
could  be  found,  he  might  have  confented  to  it,  but  being  no  fuch 
could  be  found,  he  was  againft  it.  If  they  had  juriididion,  the 
ad  that  vefts  that  jurifdidion  in  them  excludes  us  and  every  body 
elfe  to  call  in  queftion  their  judgment,  or  fay  any  thing  contrary 
to  it ;  and  if  they  had  not  jurifdidion,  as  I  take  it  they  have  not 
where  property  is  in  queftion,  then  an  adion  lies  againft  the  maker, 
and  him  that  executes  the  convidion  ;  and  that  is  the  party's  pro- 
per remedy,  and  the  proper  method  to  bring  this  matter  into  que- 
ftion ;  and  while  he  has  that,  there  is  no  need  for  us  to  find  out 
fuch  a  new  and  extraordinary  remedy  as  this  for  him.  Foivys  and 
Gould  agreed  with  Pcwell. 

Holt  chief  juftice  faid,  that  there  was  all  the  reafon  in  the  world 
to  believe,  that  that  cafe  in  3  Cro.  821.  was  fo ;  for  it  appeared 
by  my  lord  Coke  in  St.  John's  cafe,  ^  Co.  71.  as  well  as  by  this 
report  of  the  cafe  in  Croke,  that  fuch  a  judgment  was  given  upon 
the  cafe  of  the  dagge,  and  that  queftion  could  never  have  come 
before  the  court  any  way  but  this,  and  fo  we  have  a  moral  cer- 
tainty, that  there  was  fuch  a  proceeding,  though  we  have  not  a 
4  mathe- 


tiorart. 


mm         ■  
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mathematical  one.     I  agree,  that  if  the  matter  of  fud  were  witliin  Where  the 
their  jurifdidtion,  you  fhall  never  falfify  the   proceedings  of  the  j^'^'j^;;"^ ^Jf 
iuftices ;   but  If  the  matter  be  out  of  their  jurifdidlion,  then  you  jurisdiaion  of 
all  asree  their  proceedings  may  be  falfified  in  an  adion  :  and  whv  'he  j"''"^".  " 

^         ,0  »      ,  '-'  ^       n-  •     n       1         •     ,T  /-   rr'    UIjII  not  be 

fliould  we  not  rather  to  prevent  aaions  againft  the  juitices  fuftcr  fainfied. 
the  parties  to  put  in  pleas  to  thefe  convictions  here,  but  efpecially 
feeing  there  can  be  no  other  remedy  in  this  cafe.  For  now  this 
convidion  is  come  hither,  no  prohibition  can  go;  whereas  upon 
puttin<^  in  fuch  a  fuggeflion  as  this  while  the  convidion  remained 
below,  the  parties  might  have  a  prohibition  after  convidion  to  flay 
the  juftice  from  proceeding  upon  it  j  for  without  doubt,  if  the 
defendant  had  but  a  colour  of  title,  the  juftices  of  peace  had  no 
jurifdidion  in  the  caufe,  and  now  the  convidion  is  removed  here, 
if  it  be  good,  and  fo  be  confirmed,  then  procefs  iffues  out  of  this 
court  upon  the  affirmance,  and  then  no  adion  will  lie  for  the  No  aflion  a- 
oartv  aeainfl  the  officer  who  executes  the  procefs  of  this  court,  s^'"*^  ^"  °^^' 

r       •',0^-.  ,  „.  r  .,  .       cer,  who  exe- 

And  therefore  feeing  we  by  our  affirmance  are  to  give  the  convic-  cmes  procefs 
tion  this  new  flrength,  it  feems  reafonable  we  fliould  have  a  power  on  conviction 
to  examine  into  the  matter  of  it  by  way  of  plea,  that  we  may  ^^^  ™^  ,^  ^ 
not  fet  our  flamp  to  that,  that  ought  never  to  have  been  made  Bench, 
,'  at  all. 

Then  the  court  refufing  the  plea,  Mr.  Pi!^e  and  Mr.  Broderick 
took  exceptions  to  the  convidion,  Firfl,  that  the  convidion  took 
notice  of  the  defendant  to  be  a  gentleman,  and  that  gentlemen  are 
not  within  the  flatute,  but  only  mean  and  idle  perfons,  hedge- 
pullers,  &c.  And  for  that  they  cited  the  preamble  of  the  flatute, 
and  alfo  the  15  Car.  2.  made  for  enforcing  this  ad;  and  alfo 
whipping,  which  is  the  punifliment  inflided  by  the  flatute,  is  fo 
bafe  as  the  law  could  never  intend  to  inflid  upon  gentlemen. 
Secondly,  that  the  convidion  was  uncertain,  firfl  in  not  mentioning 
the  number  of  the  trees,  which  fliould  have  been  done,  as  a  mea- 
fure  for  the  juflice  to  give  damage  by  ;  fecondly,  in  the  place,  at 
Brampton  aforefaid,  and  Brampton  might  lie  in  two  counties,  and 
fo  the  fad  might  be  done  in  Brampto?i  aforefaid,  and  yet  not  in 
the  county  of  Huntington,  and  (o  out  of  the  jurifdidion  of  the 
juflice,  and  therefore  the  conviction  fhould  have  faid  at  Brampton 
praediSlam  in  comitatu  praediSlo. 

Holt  chief  juflice.     Playter's  cafe  in   5  Co.  34.   is  exprefs,  that  A  conviaicn 
in  trefpafTes  the  number  and  nature  of  things  ought  to  be  nien- °_^^'^^5^^^^^■ "' 
tioned  ;  if  fo  in  trefpafTes,  much  more  in   a  conviction,  where  all  trees  ought  to 
imaginable  certainty  is  requifite,  the  fubject  by  this  private  jurif-  mention  how 
'  diction  executed  by  a  fingle  juftice  in  a  fummary  way  being  de-  '"^"^" 
prived  of  the  privilege  and  benefit  of  the  common  law,   and  of 
being  tried  in  the  face  of  the  country  by  the  judgment  of  his  peers. 

Befides 
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Befides  the  fame  realbn  that  holds  in  trefpaffes  holds  here,  viz.  the 

afcertaining  the  damage,  which  by  the  ftatute  the  juftice  is  to  af- 

Ccnviaion     fefs,   and  this  convidion  may  be  pleaded  in  bar  of  an  adion  of 

^f"a'^uer"-'fs"  f''^^P^^^  ^'^^  ^^'^^  ^^""^  trefpafs.     And  therefore  for  this  reafon  per 

for  the  fame    fotiivi  ciirtam  the  convidion  was  qua(hed.     As  to  the  exception, 

thing.  that  the  defendant  was  faid  to  be  a  gentleman,  the  court  over-ruled 

^"•^^  it,   faying  that  if   gentlemen  will  do    bafe    things,    they  mufl:  be 

A  gentleman   liable  to  the  punifliment  the  law  has  appointed  for  fuch  offenfes, 

Er"*"-"  if^he  ^""^  their  quality  will  be  but  an  aggravation.     As  to  tlie  place,  they 

cuts  trees,  (sfr.  held,   that  Brampton  praediB.    muft  be  took  to  be  Brampton  in 

comitatu  praediBo.     The   convidion   was   quaflied.     Ex  relatione  ■ 

nfri  Jacob. 

Note.  I  was  informed  that  the  court  did  not  give  any  pofitive 
opinion  as  to  the  plea,  but  that  they  feemed  inclined  as  above,  and 
that  by  advice  of  the  court  the  parties  confented  to  try  in  an  ac- 
tion, whether  the  defendant  had  any  right  or  no  in  the  place 
where,  &c.  But  S\t  Robert  Barnard  dying  loon  after  the  term,  the 
fuit  fell. 

Helliot  againjl  Mr.  ferjeant  J.  Selby. 

Traverfe  that  ^^  Eplevin.     The  defendant  avowed  the  taking  the  cattle  damage 
(t  i-'zUims  '111  ^^  fi^fi^^^  ^"  his  freehold.     The  plaintijfF  in  bar  of  the  avowry 
fed  m  fee  fuch  pleaded,  that  the  duke  of  Buckingham  was  rite  ct  legitime  fuch  a 
a  day,  ill.      ^|^y  fgife^j  jj-i  fgg  Qf  xhs.  mauor  of  W.  whereof  the  place  is,  and 
sSaik.  35".  tit^e  out  of  mind  has  been  parcel,    and  then  he  lays  a  cuftom 
within  the  manor,  for  the  copyholders  to  have  common  in  the  place 
where,  and  then  fets  out  a  grant  of  a  copyhold  tenement,  t'f.  to 
himfelf  from  the  duke,  (Sc.    The  defendant  replied,  that  the  cattle 
were  damage  jeajant  in  his  freehold,    abfque  hoc,    that  the  duke-' 
was  at  the  day  in  the  bar  mentioned  rite  et  legitime  feifed  in  fee  of 
the  manor,   and  granted  the  copyhold  eftate  to  the  plaintiff,  &c. 
The  plaintiff  demurred,     Mr.  Raymond  for  the  plaintiff  took  ex- 
ception to  the  traverfe.     Firft,   that  the  defendant  ought  not  to 
have  traverfcd   the  rite  et  legitime',  nor  fecondly,  the  day  of  the 
fcifin,  becaufe  if  the  lord  were  a  difpofer,  the  grant  would  be  good, 
and  the  time  of  the  fcifin  is  not  material,   if  it  were  before  the 
grant.     Mr.  Weld  for  the  defendant  cited  JDyer  365.  as  a  cafe  that 
would  govern  this,    where  in  replevin   the  defendant  avowed  as 
here  ;    the  plaintiff  pleaded   in  bar,   that  he  was  feifed  in  fee  of 
Blacknrrje  next  adjoining  to  the  place  where,  and  the  defendant,  &c. 
was  bound-  to  repair  the  fenfes,  &c.  and  for  fault,  &c.    The  defen- 
dant replied  and  traverfed,  abfque  hoc,  that  the  plaintiff  was  feifed  in 
fee  of  Eiackacrc,  &c.   The  defendant  demurred.    And  refolved,  that 
thougii  the  being  feifed  of  a  precife  eftate  of  fee  was  not  material, 
2  nor 
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nor  confequently  traverfable  ;  yet  the  plaintiff  by  pleading  this  pre-  ! 

cife  eftate  had  given   the  defendant  tlie  advantage  of  traverfing  it, 

though  any  intereft  would  have  maintained  the  bar  to  the  avowry  as 

well  as  a  fee.     So  here.     But  the  court  agreed  clearly,    that  the 

traverfe  was  naught.  ^ 

Then  Mr.  Weld  took  exception  to  the  original,  that  it  was  non- 

'  fenfe     and  that  there  was  no  fuch  word  as  avcriarian,  the  entry 
being  in  the  memorandum,  that  the  defendants  jummonki  fuerunt 

ad  rcfpondendum  the  plaintiff   de  placito  captionis  et  injujle  dcten-  \ 

tlonis  averiarum,  ea  injujle  deti7ier.  contra  vad.  et  fleg.  &c.   and  1 

that  there  was  no  fuch  word  as  detitier.     But  the  court  held  it  was  j 

not  one  jot  material,  the  rnemorandwn  being  no  part  of  the  deck-  Memoran-  \ 

■    ration,  and  that  if  the  original  was  naught,  the  way  muft  be  to  J^m  no  part  ^ 

'  take  advantage  of  it  by  oyer  ;  for  this  is  but  a  recital,  on  which  the  ^^^|^j^_  ^'^'*'  j 

King's  Bench  can't  judge.  And  he  cited  a  cafe  in  this  court, 
where  in  error  on  judgment  of  the  Common  Pkas  in  debt,  the  re- 
cital was  attachiatia  inftead  of  fummonitus,  and  it  was  urged  to  be 

'  error ;  the  court  held  it  to  be  but  a  recital,  and  that  the  way  to 
take  advantage  of  it  was  to  allege  diminution,  and  take  a  certio-  ; 

rari,  and  if  the  original  returned  was  fo,   it  would  be  error,  and  j 

thev  would  reverfe  it,  but  not  as  it  is  upon  the  bare  recital.  And 
when  Broderick  the  laft  day  of  the  term  infifted  upon  it,  that  it  was  : 

not  took  notice  of  in  \  Sauud.  317.   nor  the  other  reporter  of  that 

cafe,  Hclt  chief  juflice  remembred  the  cafe  well  himfelf,  and  it  was  j 

as  he  reported  it,  and  that  'Twifdcn  juftice  faid  it  was  but  recital. 
Judgment  was  given  for  the  plaintiff. 

j 

The  countefs  of  Banbury  verf.  Knolls  and  Wood.  : 

IN  a  homine  replegtando,  the  defendant  prayed  oyer  of  the  writ,  s.  c.  Salk.  5.  ] 

and  had  it,  and  it  was  the  pluries,  and  then  pleaded  in  abate-  variance  from  .] 

ment  a  variance  between  the  writ  in  the  regifter  and  this,  niiz.  that  the  regiiler.  j 

the  words  ad  ipforum  {viz.  praefatae  Mariae  comitiffae  Banbury  et  Fc_fl.()?,-.  .j 

Carcli  Knolls,  &c.)  dam?mm  non  modicum  et  gravamen,  were  left  out,  ^  ^^°^-  ^+'  .1 

and  to  this  the  plaintiff  demurr'd.     And  per  curiam,     the  pluries  ' 

complaining  of  the  delay  done  to  the  plaintiff  in  not  executing  the 
firft  writ  and  the  alias,  thofe  words  ad  ipforum  damnum,  <Sc.  would 

be  a  material  part  of  the  writ,  otherwife  on  the  alias ;  and  there-  ^ 

fore  being  a  variance  from  the  regiftcr  in  a  point  material,  the  writ  j 

muft  be  abated.     And  fo  it  was.     Holt  chief  juftice  faid,  that  the  j 

komine  replegiando,  and  the  alias,  are  •vlcontieh  and  not  returnable, 
but  the  pluries  is  always  returnable  in  the  Common  Pleas,  or 
King's  Bench,  and  is  the  very  writ  the  court  holds  plea  upon.  And 
he  bid  the  council  of  the  plaintiff  confider,  whether  the  countefs  of  : 

Banbury  and  Charles  Knolls  could  be  join'd  in  one  writ :    in  the  firft  Ucm.  refhg. 

5  £  '  writ  two  join. 
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Avrit  it  would  be  well  enough,  it  not  being  returnable.     But  it  is  a 
queftion,  whether  it  would  be  fo  in  the  pluries. 

Willan  verf.  The  Hundred  of  Stancliffe. 

Intr.  Pafch.  2  Ann.     B.  R.     Rot.  288. 

'^d'r'^'^nt  T7RI^^^  o"  ^  judgment  given  in  the  Common  Pleas,  in  an 
^"company,  l_v  adlion  on  the  flatute  of  hue  and  cry.  Mr.  Broderick  for 
and  the  rob-  jj^g  plaintiff  toolc  two  exceptions  to  the  count :  firft,  that  the  mafter 
fccrs  /poha^je-  ^^^  fgrvant  were  laid  to  be  in  company,  and  that  the   robbers  fpc- 


■  Jh 
t  the 


vant.  liaverunt  the  fervant,  where  it  fliould  have  been  the  mafter,  the 

goods  being  all  the  while  in  the  mafter's  pofTdTion,  he  being  in 
company ;  and  for  this  he  cited  Style  156,  319. 

Holt  chief  juftice  agreed,  that  the  goods  were  in  point  of  law  in 
the  poffeffion  of  the  mafter,  and  that  in  an  ir.Jidmcnt  of  robbery 
againft  the  thieves  it  would  be  well  10  Cy,  that  they  robbed  the 
mafter;  but  he  faid,  that  it  would  be  v.  ell  in  a  declaration  to  de- 
clare according  to  the  truth  of  the  fud,  iid  leave  the  conftrudtion 
of  the  law  to  the  judges.  The  fecond  'ixception  was,  that  it  was 
faid  in  the  declaration  quadragi?ita  dies  jam  prcetrrirrimt,  which 
refers  to  the  time  of  the  declaration  ;  and  fo  the  original,  for  ought 
appears,  might  be  fued  out  within  the  forty  days  ;  and  therefore  he 
ought  to  have  faid,  quadraginta  dies  pi'acterieriint  before  the  fuit 
of  the  original.  Mr.  Chejhyre  for  the  defendants  faid,  all  the  pre- 
cedents were  as  this  is,  and  compared  it  to  the  cafe  in  3  Lev.  246. 
of  adhiic.  which  is  there  held  to  refer  to  the  time  of  the  original. 

Holt  chief  juftice  faid,  that  they  would  take  the  robbery  to  have 
been  committed  the  very  day  it  is  laid,  and  then  it  appe -rs  upon  the 
count  that  the  forty  days  were  pafted.  That  if  they  would  take 
advantage  of  it  upon  the  original,  they  fhould  have  craved  oyer 
of  it.     And  judgment  was  affirmed. 

Hales  vej'f.   Owen. 

s.  C.  I  Salk.  \  N  adion  upon  the  ftatute  of  the  7  Gf  8  Will.  3.  c.  7.  for  a 
S^c  Comyns  ^-^  double  return.  Upon  not  guilty  pleaded,  and  a  verdift  for 
,32'  the  plaintiff,  it  was  now  moved  in  arreft  of  judgment  by  Mr.  Ccwpcr. 

An  aftion  for  And  the  ^round  upon  which  he  founded  liis  exceptions  was,  that 
adonblere-     jf  jt  (jid  not  appear  to  the  court,  that  there  was  a  (ufiicient  autho- 

turn  o*  n:i''m       •.        .  tin-  111  >       ■  n 

bcr,  lofenc   ""'^y   ^^   make  an  clcdtion,    and   that  that  authority  w.is  well  pur- 

in  parliament,  fu-.d,  and  a  fortiori  jf  it  did  appear  that  it  was  ijot   w.H  uuriued, 

then  was  there  no  perfon  elcded,  and  confequently  no  party  grieved 

to 


a 
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to  bring  an  action,  nor  no  action  could  lie  upon  this  ftatute.  And 
iirft,  after  the  recital  of  the  act  of  parliament  in  the  declaration 
comes  the  writ,  which  is  fet  out  thus,  quod  quoddam  breve  dotnini  Conftruflion 
regis  e  cancellaria  fiia  ejnanajfet,  vicecomitilms  civitatis  Coventriae  °  *  'entente* 
direBum,  per  quod  quidetn  breve  (recitaiido  quod  cum  de  advifa- 
mento,  &c.)  vicecomitihm  civitatis  praediSlae  praecepit  jinniter  in- 
jungetido,  esc.  And  fo  it  does  not  appear  who  it  was  commanded, 
there  being  no  nominative  to  praecepit,  and  fo  for  ought  appears 
there  was  no  authority  to  make  the  eledion.  Secondly,  the  writ 
commands,  that  he  fhould  make  proclamation  de  die  et  loco  prae- 
diSlis,  which  refers  to  the  day  of  the  meeting  of  the  parliament, 
which  is  the  only  time  mentioned  in  the  writ.  And  when  the 
plaintiff  in  his  declaration  comes  to  fliew  how  it  was  executed,  he 
fays  only  that  proclamation  was  made  of  the  time  of  eledlion,  but 
does  not  fliew  the  proclamation  of  the  time  of  meeting  of  the  par- 
liament. Thirdly,  it  did  not  appear  the  proclamation  was  made 
at  the  county  court,  much  lefs  at  the  next,  the  words  being  only 
apud  civitatem  Coventriae ;  and  if  that  fliould  be  taken  to  be  the 
next  county  court,  then  the  eledion  could  not  be  at  the  next  county 
court ;  for  he  tells  you,  that  proclamation  was  made  at  the  city  of 
Coventry  the  fourth  of  December,  that  the  eledion  would  be  upon 
the  ninth  ;  and  it  was  made  accordingly  the  ninth,  which  could 
not  be  the  next  county  court,  for  that  was  the  fourth ;  and  the 
county  court  being  but  one  day  in  law,  it  mufl;  fall  then,  except  it 
had  been  adjourned  over  to  the  ninth,  which  does  not  appear ;  and 
efpecially  it  being  faid  to  be  the  ninth  of  December  then  next  fol- 
lowing, which  muft  be  the  December  twelve-month.  Like  the 
cafe  of  "Jones  verf.  Morley,  adjudged  in  this  court  Hil.  9  JVill.  3. 
B.  R.  where  a  man  in  Hilary  term  covenanted  to  levy  a  fine  next 
Hilary  term ;  that  was  adjudged,  mull  be  underftood  Hilary  term 
twelve-month.  The  fame  objeftion  goes  to  the  eledion,  it  being 
only  faid  to  be  made  apud  ijhnn  eandem  civitatem.  Fourthly,  it 
does  not  appear  any  body  but  himfelf  was  chofen,  and  he  ought  to 
have  fhewed  two  were  chofen  ;  for  the  writ  commanding  them  to 
chufe  two,  if  only  one  was  chofen,  the  writ  was  ill  purfucd  in 
fubftance,  and  confequently  the  election  void,  which  is  indeed  the 
ground  of  all  the  other  objections,  the  flieriffs  being  bound  in  all 
things  flrictly  to  purfue  the  directions  of  the  writ ;  and  if  they  vary 
from  it,  all  their  proceedings,  as  not  being  purfiiant  to  their  authority, 
are  void,  and  confequently  the  plaintiff  not  elected,  which  it  is  in- 
cumbent upon  him  to  make  himfelf  out  to  be,  to  intitle  himfelf  to 
an  action.  To  thefe  objections  it  was  anfwtrcd  by  the  council  for 
the  plaintiff,  thdt  as  for  the  firft,  it  muft  be  underftood  the  King 
commanded,  and  that  it  was  the  idiom  of  the  Latin  language  not 
to  repeat  the  nominative  cafe,  but  the  verb  fhould  be  applied  to 
fuch  perfon  named  before,  as  beft  fuited  with  the  fenfe :   that  it 

was 
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w.is  a  rule  in  the  J^;ntaxis,  that  in  'uei-bis  quorum  fjgn'ificatio  ad  ho- 
jnines  tantum  pertinet^  tertiae  ferfonae  nominativus  faepe  Jubauditur  : 
that  the  original  writ  in  debt  in  the  regifter  was  juft  as  this,  prae- 
cipe y.  S.  quod  rcddat  J.  N.  triginta  libras,   quas  ei  debet  et  tnjufte 
detlnet,  &c.     Where  J.  S.  and  J.  N.  are  both  dative  cafes,  ,.nd 
yet  the  Latin  is  well,  without  repeating  quas  J.  S.  ei  debet,  though 
y.  S.  was  never  named  before  in  the  nominative  cafe ;  and  though 
y.  N.  be  the  fubilantive  next  going  before,  yet  it  is  determined  by 
the  fenfc  to  y.  S.    To  the  reft  of  the  objections  they  gave  an  an- 
fwer,  that  nothing  was  incumbent  upon  them,    but  only  to  fhew 
that  they  were  duly  elected  ;  and  that  accordingly  they  had  averred, 
that  they  were  debito  ?mdo  elected,  that  whether  the  fheriff  pro- 
ceeded regularly  to  the  election  in  all  the  lisps  of  it  was  not  in- 
cumbent upon  them  to  fhew,  as  neither  that  another  was  elected ; 
it  was  enough  for  them  to  ihew  themfelves  elected,  which  iney 
had  done,  and  that  was  now  found  with  them.     And  Mr.  Sollicifor 
faid,  that  if  the  Sheriff  had  proceeded  to  an  election  irregularly,  yet 
he  fliould  not  take  advantage  of  his  own  wrong;  for  then  he  would 
have  nothing  to  do,  but  to  make  fome  irregular  ftep  in  the  ekc.iou, 
and  he  would  be  fecure  from  an  action,  let  him  act  as  he  woud. 
Mr.  Cooper  replied,  that  what  was  good  CiceroniaJi  Latin,  vvould 
not  be  good  in  a  declaration,    for   that   required  more  certaijny. 
For  the  cafe  of  the  writ  he  faid,  that  was  well  enough  j  for  the 
intention  of  a  writ  was  to  tell  the  matter  fliortly,  a.-d  Jiom  thence 
it  has  the  name  of  breve ;  but  declarations  mull:  be  more  partjcular. 
He  faid,  that  the  averment  of  debito  mcdo  eleSlus  was  not  lufficient, 
without  {hewing  the  manner  of  the  election  ;  and  it  was  plain  the 
plaintiff's  council  thought  fo,  becaufe  they  had  fet  it  out:   but  that 
if  what  he  had  obferved  was  trut,  that  it  appeared  that  the  iheriff 
had  not  purfued  his  authority,  the  averment,  that  the  plaintiff  was 
debito  modo  eleclus,  could  never  make  it  good,  becaufe  it  was  an 
averment  contrary  to  what  appeared  in  their  ov/n  declaration  :  and 
if  the  court  would  refer  praccepit  to  the  words  going  before,  there 
were  two  of  them,  the  King  and  the  Chancery ;  and  then  it  would 
be  uncertain  to  which  of  them  it  Ihould  be  referred.     And  if  the 
flurifFprocciJed  irregularly,  he  might  be  punilhed  in  parliament,  G?<:. 
but  he  could  not  be  liable  to  an  action  upon  the  cafe  lor  a  double 
return. 

Holt  chief  juftlce.  The  pronoun  ilk  in  the  nominative  cafe  is 
ofieij  underftood,  where  there  is  a  word  going  before,  to  which  it 
may  relate  :  the  cafe  of  the  praecipe  quod  reddat  is  in  point ;  ilk  is 
there  undcrfl  ;od,  and  has  relation  to  7.  S.  which  went  before. 
But  then  it  is  objected,  that  it  is  the  nature  of  a  writ  to  declare  the 
mat'cr  fhoitly.  But  though  it  be  the  nature  of  a  writ  to  tell  the 
matter  flioitly,   yet  it  mult  be  Latin,   and  clear,   and  plain,   and 

good 
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good  fenfe.  The  writ  need  not  indeed  be  fo  particular  as  the  de- 
claration ;  as  in  trefpafs,  it  is  enough  to  fliy  in  the  writ,  quare  bona 
fun  cepit :  but  when  you  come  to  declare,  you  mufl:  mention  the 
particulars.  But  then  it  is  objefted,  that  indeed  this  is  good  Latin 
in  Cicero,  but  it  is  not  good  in  a  declaration.  But  fare  what  is 
good  Latin  in  Cicero  is  good  Latin  in  law.  In  the  conclufuin  of 
a  plea  it  is  the  conftant  way  for  us  to  fay,  ct  koc  paratus  eft  veri- 
ficare,  without  repeating  the  proiioun  ilk.  So  here,  if  you  leave 
out  the  parenthefis,  the  words  will  run  thus,  quoddam  breve  domini 
regis  e  cancellaria  fua  emanajfet  vicecomitibus  civitatis  Coventriae 
Hi  return  per  quod  quidcm  breve  vicecomitibiis  civitatis  praedi&ae 
.praecepit  jirmiter  injiingendo,  &c.  that  mufl:  be,  ille  praecepit. 
But  it  is  objedted,  that  it  is  uncertain  whether  it  fliould  be  ille  or 
iUa-\  that  is,  whether  it  fhould  relate  to  the  King  or  the  Chancery. 
But  the  Chancery  cannot  command  by  a  writ,  but  only  the  King; 
and  all  writs  are  in  the  King's  name.  The  Lord  Chancellor  indeed 
fits  in  the  court,  and  ifTues  out  the  procefs ;  but  it  is  the  King  who 
■commands  in  the  procefs,  and  it  cannot  be  underftood  otherwife. 
And  if  this  would  be  the  fenfe  of  the  words  leaving  out  the  paren- 
thefis, it  will  be  the  fenfe  of  them  with  it  in  ;  for  the  parenthefis 
does  not  break  the  fenfe  at  all,  nor  will  make  it  worfe.  But  then 
•it  is  objeded  fecondly,  that  it  does  not  appear  here  that  there  was 
a  regular  election.  Nay,  Mr.  Coivper  fays,  that  it  does  not  only 
not  appear,  that  there  was  a  regular  election,  but  the  contrary  ap- 
pears, viz.  that  it  was  irregular.  But  I  think  the  contrary  is  true, 
for  the  eledion  might  be  at  the  next  county  court,  though  it  is  not 
faid  that  it  was,  for  nothing  appears  to  the  court,  but  that  the 
county  court  might  be  adjourned ;  and  fince  it  might  be  fo,  why 
fhall  not  we  underftand  that  it  was  fo  ?  But  befides  all  this,  it 
would  have  been  enough  for  the  plaintiff  to  have  faid  in  his  decla-  Enough  to  fay 
rction,  that  a  writ  was  direfted  to  the  flieriffs,  and  that  thereupon  awritdireaed 
the  (herlfFs  proceeded  to  an  eledtion,  and  that  the  plaintiff  was  debito 
modo  eleStus,  and  he  might  have  left  out  all  this  matter,  about  the 
manner  of  the  eledtion  ;  and  that  which  is  In  the  declaration  be- 
fides, leaving  out  all  that  matter,  brings  the  plaintiff  within  the 
benefit  of  the  flatute,  and  he  might  have  averred  his  conclufion, 
-without  fhewing  any  premlffes  at  all.  And  if  he  might  have  fo 
done,  then  when  nothing  appears  in  thefe  premlffes  to  the  contrary, 
why  fhall  not  we  Intend,  that  the  eleftion  was  well  ?  But  then 
Mr.  Ccivper  obiected,  that  It  does  not  appear  that  two  were  chofen. 
Suppofe  the  electors  will  choofe  but  one,  or  they  agree  to  choofe 
one  firfl,  and  then  the  other,  and  accordingly  they  choofe  the  firfl 
well,  and  the  fecond  Is  a  void  eleftion;  the  eledlion  of  the  one  will  Ekaionof 
not  be  void,  becaufe  either  another  is  not  chofe,  or  not  well  chofe.  J'h"o„|h°he 
Befides,  this  is  an  authority  to  do  two  things;  and  if  it  be  well  other  is  not. 
executed  as  to  one  of  them,  the  not  executing  of  it  as  to  the  other 

T  t  will 
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will  not  avo'id  the  ex'ecution  of  it  as  to  the  firft.  Like  the  cafe  of 
a  power  of  revocation;  a  man  may  revoke  part  only,  or  part  at 
one  time,  and  part  at  another :  fo  here,  the  eledors  may  choofe 
one  firft,  or  one  only,  and  not  another,  and  authorities  in  execu- 
tion of  juftice  are  favoured;  and  therefore  if  a  writ  be  direded  to 
C.  L.  iSi.  b.  foyj.  bailiffs^  two  may  execute  it.  Bcfides,  it  appears  upon  the 
writ,  that  the  flieriffs  have  returned  two  indentures,  viz.  one  with 
Sir  Chrijiopher  Hales  and  Hopkins,  and  the  other  with  Hopkins  and 
Neale.  But  fuppofe  there  were  an  irregularity  in  the  execution  of 
the  writ,  fliall  the  flieriff  take  advantage  of  it  ?  Since  he  has  pre- 
tended to  execute  the  writ,  and  make  a  return,  he  fliall  never  take 
advantage  of  any  error  in  the  proceedings. 

Povjcll  juftice.     Leaving  out  the  parenthefis,  the  matter  is  plain, 

and  it  is  the  nature  of  a  parenthefis  to  be  left  out.     The  Chancery 

cannot  command  by  a  writ,  it  muft  be  the  King  muft  command. 

There  is  more  doubt  upon  the  matter  of  the  adjournment.     I  think. 

If  it  appears    {j^^t  if  it  had  appeared  upon  the  record,  that  the  eledion  was  a  void 

to"beVvoid'    elccftion,  the  plaintiff  could  not  have   maintained  this  aftion ;  but 

eieftion,  the    it  docs  not  appear,  that  the  fheriff  made  proclamation  of  the  time 

plaintiff  can-    ^f  jj^g  meeting  of  the  parliament;  but  yet  he  might  have  done  it, 

not  maintain       ,  ,      .       ,    '^  '  ,         ■'    .       .  V  •    i      •.     ■      i 

his  aflion.  though  It  does  not  appear  upon  the  writ,  in  which  it  is  by  no 
means  necediry  to  fet  it  out.  It  appears  he  made  proclamation  of 
the  time  of  the  election  ;  but  then  it  is  fiid,  it  does  not  appear  he 
made  the  election  at  the  next  county  court.  But  nothing  appears 
to  the  contrary.  It  is  faid,  it  does,  becaufe  the  proclamation  was 
made  upon  the  fourth,  that  the  eledion  would  be  upon  the  ninth, 
and  then  it  was  had  ;  and  therefore  the  county  court  being  but  one 
day  in  law,  the  ninth  could  not  be  the  next  county  court,  for  that 
was  the  fourth.  But  the  court  might  be  adjourned  ;  and  if  the 
eledion  had  not  been  at  the  next  county  court,  the  plaintiff  could 
not  have  had  a  verdift.  The  plaintiff  has  nothing  to  do  to  (hew 
another  was  elected ;  he  lias  fliewed,  he  was  duly  elected  himfelf, 
and  fo  has  made  himfelf  out  to  be  the  party  grieved,  and  that  is 
enough  for  liini  to  Ihew.  This  matter  might  have  been  taken  ad- 
vantage of  upon  the  trial. 

Gould  and  Poicys  agreed,  and  judgment  was  given  for  the  plaintiff. 

Holt  chief  juflice  faid,  this  was  not  like  the  cafe  of  Jones  verf. 
Morlcy,  for  this  muft  relate  to  the  day  of  the  month  ;  that  being 
fpoken  of  the  term,  which  is  an  intire  thing,  could  not  be  con- 
lirued  othcrwife.     And  Powell  agreed  that  it  differed  much. 
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Coggs  vcrf.  Bernard. 

TN  an  action  upon  the  cafe  the  plaintiff  declared,  quod  cum  Bcr-  S.  c.  Comyns 
J    fujrJ  the  defendant,  the  tcntii  of  No'vemhcr  13  Will.  3.  at,  Gfc.  g33- 
alfumpiyjct,  fako  et  fccure  clcvare,  Anglice  to  take  up,  fcveral  hogf-  jSalk^n.^  ' 
heads  of  brandy  then  in  a  certain  cellar  in  D.  et  falvo  et  fecure  depo-  Cafe  upon  a 
Wf/v,  Anglice  to  lay  them   down  again,  in  a  certain  other  cellar  in  promife  to 
Water-lane^   the    faid  defendant  and    his  fervants  and  agents,  Z^;;;  !f.'"  "P, '"'^"" 

.  .1  ,  .       .  ,      'v  Qies,  and  carry 

ncgligcnter  et  improviae  put  them  down  again  into  the  faid  other  them  to  D. 
cellar,    quod  per  defctlum  ciirae  ipjius  the    defendant,    his  fervants  ^"^  '^^'^'x '" 
and  agents,  one  of  the  calks   was  ftaved,  and  a  great  quantity  oi ^l^l^^^^■^^■i^, 
brandy,    viz.    fo    many  gallons    of  brandy,  was  fpilt.     After  not  out  (hewing 
guilty  pleaded,  and  a  verdid:  for  the  plaintiff,  there  was  a  motion  ^^l  confide- 
in  arrell  of  judgment,  for  that  it  was  not  alledged  in  the  declaration 
that  the  defendant  was  a  common  porter,  nor  averred  that  he  had 
any  thing  for  his  pains.     And  the  cafe  being  thought  to  be  a  cafe  of 
great  confequence,  it  was  this  day  argued  feriati/u  by  the  whole  court. 

Gould  jufiice,      I  think  this   is  a  good   declaration.     The  ob- 
jedtion  that  has  been  made  is,  becaufe  there  is  not  any  confideration 
laid.     But  I  think  it  is  good  either  way,  and  that  any  man,  that  y^^y  j^^n  that 
undertakes  to  carry  goods,  is  liable  to  an  adlion,  be  he  a  common  undertakes  to 
carrier,  or  whatever  he  is,  if  through  his  nededt  they  are  loft,  or  '^^"^^  though 

.  not  3  coromoQ 

come  to  any  damage  :  and  if  a  praemium  be  laid  to  be  given,  then  carrier,  is  li- 
lt is  without  qucftion  fo.     The  reafon  of  the  adion  is,  the  parti-  ''ble  to  an  ^ 
.cular  truft  repofed  in  the  defendant,  to  which  he  has  concurred  by  ^'" '°"  °^'    '^' 
his  affumption,   and  in  the  executing  which  he  has  mifcarried  by 
his  negled.     But  if  a   man  undertakes  to  build  a  houfe,  without  Undertaking 
.anything  to   be  had  for  his  pains,  an  adion  will  not  lie  for  nonr  to  build  a 
performance,  becaufe  it  is  nudum  pa5lum.     So  is  the  3  Hen.  6.  36. ''°" 
So  if  goods  are  depolited  with  a  friend,  and  are  flolen  from  him, 
no  adion  will  lie.     29  Aff.  28.     But  there  will  be  a  difference  in 
that  cafe  upon  the  evidence,   how  the  matter  appears  j  if  they  were 
ffolen  by  reafon  of  a  grofs  negled  in  the  bailee,  the  truft  will  not 
fave  him  from  an  adion,   otherwife  if  there  be  no  grofs  negled. 
So  is  Do5i.  &  Stud.   129.  upon  that  difference.     The  fame  diffe- 
rence is  where  he  comes  to  goods  by  finding.     Do^.  &  Stud,  ubi 
fupra.  Ow.  141.     But  if  a  man  takes  upon  him  exprefly  to  do  fuch 
a  fad  fafely  and  fecurely,  if  the  thing  comes  to  any  damage  by  his 
mifcarriage,  an  adion  will  lie  tigainft  him.     If  it  be  only  a  general 
bailment,  the  bailee  will  not  be  chargeable,  without  a  grofs  negled. 
So  is  Keilw.  160.  2  Heu.  7.  1 1.    22  AJ.  41.    i  K.  10.  Bro.  aSlio?i 
fur  le  cafe  78.     Soiiihcote'?>  cafe  is  a  hard  cafe  indeed,  to  oblige  all 
men,  that  take  goods  to  keep,  to  a  fpecial  acceptance,  that  they 
will  keep  them  as  fafe  as  they  would  do  their  own,  which  is  a  thing 
3  "^ 
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no  man  living  that  is  not  a  lawyer  could  think  of:  and  indeed  it 
appears  by  the  report  of  that  cafe  in  3  Do.  815.  that  it  was  adjudged 
by  two  judges  only,  viz.  Gawdy  and  Clench.  But  in  i  Ventr.  121. 
there  is  a  breach  a'Tigned  upon  a  bond  conditioned  to  give  a  true 
account,  that  the  defendant  had  not  accounted  for  30  /.  the  defen- 
dant fhewed  that  he  locked  the  money  up  in  his  mafter's  warehoafe, 
and  it  was  flole  from  thence,  and  that  was  held  to  be  a  good  ac- 
count. But  when  a  man  undertakes  fpecially  to  do  fuch  a  thing,  it 
is  not  hard  to  charge  him  for  his  negledl,  becaufe  he  had  the  goods 
'  committed  to  his  cuftody  upon  thofe  terms. 

Powyi  agreed  upon  the  negledt. 

Poicell.  The  doubt  is,  becaufe  it  is  not  mentioned  in  the  de- 
^  claration,  that  the  defendant  had  any  thing  for  his  pains,  nor  that 
he  was  a  common  porter,  which  of  itfelf  imports  a  hire,  and  that 
he  is  to  be  paid  for  his  pains.  So  that  the  queftion  is,  whether  an 
adtion  will  lie  againft  a  man  for  doing  the  office  of  a  friend,  when 
there  is  not  any  particular  negleft  (hewn  ?  And  I  hold  an  ad  ion 
will  lie,  as  this  cafe  is.  And  in  order  to  make  it  out,  I  fhall  firft 
fhew,  that  there  are  great  authorities  for  me,  and  none  againfl:  me.; 
and  then  fecondly,  I  fhall  fliew  the  reafon  and  git  of  this  aftion  ; 
.  and  then  thirdly,  I  fhall  confider  Southcote's  cafe. 

1.  Thofe  authorities  in  the  Regijier  110.  a.  b.  of  the  pipe  of 
wine,  and  the  cure  of  the  horfe,  are  in  point,  and  there  can  be 
no  anfwer  given  them,  but  that  they  are  writs,  which  are  framed 
fliort.  But  a  writ  upon  the  cafe  muft  mention  every  thing  that  is 
material  in  the  cafe,  and  nothing  is  to  be  added  to  it  in  the  count, 
but  the  time,  and  fuch  other  circumftances.  But  even  that  ob- 
jedion  is  anfwered  by  Rajl.  E?itr.  13.  r.  where  there  is  a  declaration 
fo  general.  The  year  books  are  full  in  this  point.  43  Ed./^.  33.  a. 
there  is  no  particular  ad  fhewed.     There  indeed  the  weight  is  laid 

Bro  aaion     more  upon  the  negled,  than  the  contrad.     But  in  48  Edw.  3.  6. 

^  upon  the  cafe,  ^^^  jg  ^^,„_  5_  ^^_  jj^^^^  ^l^g  ^^1^^^  j^  j^^jj  ^^  jj^  ^p^^^  ^j^^  under- 
taking, and  that  without  that  it  would  not  lie;  and  therefore  the 
undertaking  is  held  to  be  the  matter  traverfable,  and  a  writ  is 
quaflied  for  want  of  laying  a  place  of  the  undertaking.  2  He}i.  7.  i  r. 
7  Hen.  4.  14.  thefe  cafes  are  all  in  point,  and  the  adion  adjudged 
to  lie  upon  the  undertaking. 

2.  Now  to  give  the  reafon  of  thefe  cafes,  the  git  bf  thefe  adions 
is  the  undertaking.  The  party's  fpecial  ajjimffu  and  undertaking 
obliges  him  fo  to  do  the  thing,  that  the  baylor  come  to  no  da- 
mage by  his  negled.     And  the  bailee  in  this  cafe  fhall  anfwer  ac- 

<.cidents,  as   if  the  goods  are  flolen  ;  but   not  fuch  accidents  and 

-2  cafualties 


bcra. 
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cafualties  as   happen   by  the  ad:  of  God,  as  fire,  tempeft,  ©"r.     So  Bailee  not  li- 
it  is  I  'Jones  179.     Palm.  548.     For  the  bailee  is  not  bound,  upon  »ble  ngamii 
any  undertaking  againfl   the  adl  of  God.      Juflice   Jones   in  that  ^^^  ''^^^ 
cafe  puts  the  cafe  of  the  22  yljf.  where  the  ferryman  overladed  the  agiinftioU- 
boat.     That  is  no  authority  I  confefs  in  that  cafe,   for  the  adion  '"- 
there  is  founded  upon  the  ferryman's  adl,  "jiz.  the  overlading  the 
boat.     But  it  would  not    have  lain,    fays  he,    without  that  adt ; 
becaufe  the  ferryman,    notwithftanding  his  undertaking,  was  not 
bound  to  anfwer   for  ftorms.      But  that  adt  would   charge  him 
without  any  undertaking,  becaufe  it  was  his  own  wrong  to  over- 
lade  the  boat.     But  bailees  are  chargeable  in   cafe  of  other  acci- 
dents, becaufe  they  have  a  remedy  againfl  tb.e  wrong  doers  :    as  in 
cafe  the  goods  are  ilolen  from  him,  an  appeal  of  robbery  will  lie, 
wherein  he  may  recover  the  goods,  which  cannot  be  had  againfl: 
enemies,  in  cafe  they  are   plundered   by  them ;    and  therefore  in 
that  cafe  he  fhall  not  be  anfwerable.     But  it  is  objefled,  that  here 
is  no  confideration  to  ground  the  aftion  upon.     But  as  to  this,  the 
difference  is,  between  being  obliged  to  do  the  thing,  and  anfwer- 
ing  for  things  which  he  has  taken  into  his  cuftody  upon  fuch  an 
undertaking.     An  adtion  indeed  will  not  lie  for  not  doing  the  thing, 
for  want  of  a  fufficient  confideration ;  but  yet  if  the  bailee  will 
take  the  goods  into  his  cuflody,  he  fhall  be  anfwerable  for  them ; 
for  the  taking  the  goods  into  his  cuflody  is  his  own   adt.     And 
this  adlion  is  founded  upon  the  warranty,  upon  which  I  have  been 
contented  to  trufl  you  with  the  goods,  which  without  fuch  a  war- 
ranty I  would  not  have  done.     And  a  man  may  warrant  a  thing  warranty 
without  any  confideration.      And   therefore  when    I  have  repofed  without  a 
a  trufl  in  you,  upon  your  undertaking,  if  I  fuffer,  when  I  have  fo  confideration. 
relied  upon  you,  I  fhall  have  my  adlion.     Like  the  cafe  of  the 
countefs  of  Salop.     An  adlion  will  not  lie  againfl:  a  tenant  at  will 
generally,  if  the  houfe  be  burnt  down.     But  if  the  adion  had  been 
founded  upon  a  fpecial  undertaking,    as  that  in  confideration  the 
lefTor  would  let  him  live  in  the  houfe,  he  promifed  to  deliver  up 
the  houfe  to  him  again  in  as  good  repair  as  it  was  then,  the  adion 
would  have  lain  upon  that  fpecial   undertaking.      But  there   the 
adion  was  laid  generally. 

3.  Soufhcote's  cafe  is  a  flrong  authority,    and  the  reafon  of  It  That  notion  ^ 
comes  home  to  this,  becaufe  the  general  bailment  is  there  taken  to  ^"^(°"\'^°^^ ^ 
be  an  undertaking  to  deliver  the  goods  at  all  events,  and  fo  the  judgt  83.  b.  that  a 
ment  is  founded  upon  the  undertaking.     But  I  cannot  think,  that  ge«ieraUail- 
a  general  bailment  is  an  undertaking  to  keep  the  goods  fafely  at  all  bailment  to 
events.     That  is  hard.     Coke  reports  the  cafe  upon  that  reafon,  but  be  faftly  kept 
makes  a  difference,    where    a  man  undertakes  fpecially,    to  keep 'j^'J.'jl^' '^^" 
goods  as  he  will  keep  his  own.     Let  us  confider  the  reafon  of  the  law  by  the 
cafe.     For  nothing  is  law,  that  is  not  reafon.     Upon  confideration  whole  court, 

"  -j-y  c  rx  relatione 

^    ^  •  mri  Bunbury. 
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of  the  authorities  there  cited,  I  find  no  fuch  difference.     In  9  Edw. 
4.  40.  I?,  there  is  fuch  an  opinion  by  Danby.     The  cafe  in  3  Hen. 
7,  4.  was  of  a  fpecial  bailment,  fo  that  that  cafe  cannot  go  rery  far 
in  the  matter.     6  Hen.  7.  12.  there  is  fuch  an  opinion  by  the  by. 
And  this  is  all  the  foundation  of  Southcote'%  cafe.     But  there  arc 
cafes  there  cited,  which  are  ftronger  againft  it,  as   10  Hen.  7.  26. 
29  Aff.  28.  "the  cafe  of  a  pawn.     My  lord  Coke  would  diftinguifh 
that  cafe  of  a  pawn  from  a  bailment,  becaufe  the  pawnee  has  a 
fpecial  property  in  the  pawn ;   but  that  will  make  no  difference, 
becaufe  he  has  a  fpecial  property  in  the  thing  bail'd  to  him  to  keep. 
8  Eiko.  2.     Fitzh.  detinue  59.  the  cafe  of  goods  bail'd  to  a  man, 
lock'd  up  in  a  cheft,  and  ftolenj  and  for  the  reafon  of  that  cafe, 
fure  it  would  be  hard,  that  a  man  that  takes  goods  into  his  cuflody 
to  keep  for  a  friend  purely  out  of  kindnefs  to  his  friend,  fliould  be 
chargeable  at  all  events.     But  then  it  is  anfwered  to  that,  that  the 
bailee  might  take  them  fpecially.     There  are  many  lawyers  don't 
know  that  difference,  or  however  it  may  be  with  them,  half  man- 
kind never  heard  of  it.     So  for  thefe  reafons,  I  think  a  general  bail- 
ment is  not,  nor  cannot  be  taken  to  be,  a  fpecial  undertaking  to 
keep  the  goods  bail'd  fafely  againft  all  events.     But  if  a  man  does 
undertake  fpecially  to  keep  goods  fafely,  that  is  a  warranty,   and 
will  oblige  the  bailee  to  keep  them  fafely  againft  perils,  where  he 
has  his  remedy  over,  but  not  againft  fuch  where  he  has  no  remedy 
over. 

Hoh  chief  juftice.     The  cafe  is  fliortly  this.     This  defendant  un- 
dertakes to  remove  goods  from  one  cellar  to  another,  and  there  lay 
them  down  fafely,  and  he  managed  them  fo  negligently,  that  for 
want  of  care  in  him  fome  of  the  goods  were  fpoiled.     Upon  not 
,  guilty  pleaded,  there  has  been  a  verdidl  for  the  plaintiff,  and  that 

upon  full  evidence,  the  caufe  being  tried  before  me  at  Guildhall. 
There  has  been  a  motion  in  arreft  of  judgment,  that  the  declaration 
is  infufhcient,  becaufe  the  defendant  is  neither  laid  to  be  a  common 
porter,  nor  that  he  is  to  have  any  reward  for  his  labour.  So  that 
the  defendant  is  chargeable  by  his  trade,  and  a  private  perfon  cannot 
be  charg'd  in  an  aftion  without  a  reward, 

I  have  had  a  great  confideration  of  this  cafe,  and  becaufe  fome 
cl  the  books  make  the  adion  lie  upon  the  reward,  and  come  upon 
the  promife,  at  iirft  J  made  a  great  queftion,  whether  this  declara- 
tion was  good.     But  upon   confideration,    as  this  declaration  is,  I 
think  the  adion  will  well   lie.     In  order  to  fliew  the  grounds,  upon 
which  a  nv.;n  lliall  be  charged  with  goods  put  into  his  cuftody,  I 
S^xfpttsuf     mu ft  flicw  the  feveral  forts  of  bailments.     And  there  are  fix  forts  of 
bsiiui:ms.      bailments.     The  firft  fort  of  bailment  is,  a  bare  naked  bailment  of 
i>rf,ji,u,n..      goods,  delivered  by  one  man  to  another  to  keep  for  the  ufe  of  the 

i  bailor  j 
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bailor  ;  and  this  I  call  a  depofitum,  and  it  is  that  fort  of  bailment 

which  is  mentioned  in  Souf/xote's  cafe.     The  fecond  fort  is,  when 

goods  or  chattels  that  are  ufeful,  are  lent  to  a  friend  gratis,  to  be 

ufed  by  him :  and  this  is  called  commodatum  becaufe  the  thing  is  to  Accommtia- 

be  reftored  in  fpecie.     The  third  fort  is,  when  goods  are  left  with  """• 

the  bailee  to  be  ufed  by  him  for  hire  :  this  is  called  locatio  et  con-  Locatit. 

duElio,  and  the  lender  is  called  locator^  and  the  borrower  cof7du5for. 

The  fourth  fort  is,  when  goods  or  chattels  are  delivered  to  another  Pawns. 

as  a  pawn,  to  be  a  fecurity  to  him  for  money  borrowed  of  him  by  the 

bailor :  and  this  is  called  in  Latifi  vadium,  and  in  Englip  a  pawn  or 

a  pledge.    The  fifth  fort  is,  when  goods  or  chattels  are  delivered  to  Things  to  be 

be  carried,  or  fomething  is  to  be  done  about  them  for  a  reward  to  ^""^  '     '; 

,  ^  "  ,.  .  ■or  ^  rewatd. 

be  paid  by  the  perfon  who  delivers  them  to  the  bailee,  who  is  to  do 
the  thing  about  them.  The  fixth  fort  is,  when  there  is  a  delivery  To  be  carried 
of  goods  or  chattels  to  fome  body,  who  is  to  carry  them,  or  do  ''^l^l'^^  ^^' 
fomething  about  them  gratis,  without  any  reward  for  fuch  his 
work  or  carriage,  which  is  this  prefent  cafe.  I  mention  thefe 
things,  not  fo  much  that  they  are  all  of  them  fo  neceffary  in  or- 
der to  maintain  the  propofition  which  is  to  be  proved,  as  to 
clear  the  reafon  of  the  obligation,  which  is  upon  perfons  in  cafes 
of  truft. 

As  to  the  firfl:  fort,  where  a  man  takes  goods  in  his  cuflody  to 
keep  for  the  ufe  of  the  bailor,  I  (hall  confider,  for  what  things  fuch 
a  bailee  is  anfwerable.     He  is  not  anfwerable,   if  they  are  ftole  ^°'  anfwe""- 
vvithout  any  fault  in  him,  neither  will  a  common  negled  make  nerai  bailment 
him  chargeable,  but  he  mufl:  be  guilty  of  fome  grofs  negledl.   There  without  a 
is  I  confefs  a  great  authority  againft  me,  where  it  is  held,  that  ^  ^^"ivjod^^s-*. 
general  delivery  will  charge  the  bailee  to  anfwer  for  the  goods  if 
they  are  flolen,   unlefs  the  goods  are  fpecially  accepted,   to  keep 
them  only  as  you  will  keep  your  own.     But  my  lord  Coke  has  im- 
proved the  cafe  in  his  report  of  it,  for  he  will  have  it,  that  there  is 
no  ditference  between  a  fpecial  acceptance  to  keep  fafely,  and  an 
acceptance  generally  to  keep.     But  there  is  no  reafon  nor  juftice  in 
fuch  a  cafe  of  a  general  bailment,  and  where  the  bailee  is  not  to 
have  any  reward,   but  keeps  the  goods  merely  for  the  ufe  of  the 
bailor,  to  charge  him  without  fome  default  in  him.     For  if  he 
keeps  the  goods  in  fuch  a  cafe  with  an  ordinary  care,  he  has  per- 
formed  the  truft  repofed  in  him.     But  according  to  this  dodrine 
the  bailee  muft  anfwer  for  the  wrongs  of  other  people,  which  he  is 
not,  nor  cannot  be^  fufficiently  armed  againft.     If  the  law  be  fo, 
there  muft  be  fome  juft  and  honeft  reafon  for  it,  or  elfe  fome  uni- 
verfal  fettled  rule  of  law,  upon  which  it  is  grounded ;  and  therefore 
it  is  incumbent  upon  them,  that  advance  this  dodrine,  to  fhew  an 
undifturbed  rule  and  practice  of  the  law  according  to  this  pofition. 
But  to  fhew  that  the  tenor  of  the  law  v/as  always  otherwife,  I  iliall 

give 
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give  a  biftory  of  the  authorities  in  the  books  in  this  matter,  and 
by  them  Ibew,  that  there  never  was  any  fuch  refolution  given  be- 
fore Sciitbcoie's  cafe.     The  29  ^Jf.  28,  is  the  firft  cafe  in  the  books 
upon  that  learning,  and  there  the  opinion  is,  that  the  bailee  is  not 
chargeable,  if  the  goods  are  ftole.     As  for  8  Ec/w.  2.  Fitz.  detmue 
59.  where  goods  were  locked  in  a  cheft,  and  left  with  the  bailee) 
and  the  owner  took  away  the  key,  and  the  goods  were  ftolen,  and 
it  was  held  that  the  bailee  fbould  not  anfwer  for  the  goods.     That 
cafe  they  fay  differs,  becaufe  the  bailor  did  not  truft  the  bailee  with 
them.     But  I  cannot  fee  the  reafon  of  that  difference,  nor  why  the 
bailee  Oiould  not  be  charged  with  goods  in  a  cheft,  as  well  as  with 
goods  out  of  a  cheft.     For  the  bailee  has  as  little  power  over  them,  t 
when  they  are  out  of  a  cheft,  as  to  any  benefit  he  might  have  by 
them,  as  when   they  are  in  a  cheft ;  and  he  has  as  great  power  to 
defend  them  in  one  cafe  as  in  the  other.     The  cafe  of  9  Edw.  4. 
40.  b.  was  but  a  debate  at  bar.     For  Danby  was  but  a  counfel  then* 
though  he  had  been  chief  juftice  in  the  beginning  of  Edw.  4.  yet  he 
was  removed,  and  reftored  again  upon  the  reftitution  of  Hen.  6.  as 
appears  by  Dugdale's  Chronica  Series.     So  that  what  he  faid  cannot 
be  taken  to  be  any  authority,  for  he  fpoke  only  for  his  client  j  and 
Genney  for  his  client  faid  the  contrary.     The  cafe  in  3  Hen.  7.  4. 
IS  but  a  fudden  opinion,  and  that  but  by  half  the  court;  and  yet  that 
IS  the  only  ground  for  this  opinion  of  my  lord  Coke,  which  befides 
he  has  improved.     But  the  pradice  has  been  always  at  Guildhall,  to 
dilallow  that  to  be  a  fufficient  evidence,  to  charge  the  bailee.     And 
It  was  pradifed  fo  before  my  time,    all  chief  juftice  Pemberton'% 
tmie  and  ever  fince,   againft  the  opinion   of  that  cafe.     When  I 
read  Svuthcote'%  cafe  heretofore,  I  was  not  fo  difcerning  as  my  bro- 
taer  Powys  tells  us  he  was,  to  difallow  that  cafe  at  firft,  and  came 
not  to  be  of  this  opinion,  till  I  had  well  confidered  and  digefted 
that  matter.     Though  I  muft  confefs  reafon  is  ftrong  againft  the 
caie    to  charge  a  man  for  doing  fuch  a  friendly  act  for  his  friend 
but  fo  lar  IS  the  law  from  being  fo  unreafonable,  that  fuch  a  bailee 
is  the  leaft  chargeable  for  negledl  of  any.    For  if  he  keeps  the  goods 
bailed  to  him,  but  as  he  keeps  his  own,  though  he  keeps  his  own  but 
neghgently,    yet  he  is  not  chargeable   for  Vhem,    for  the  keeping 
them  as  he  keeps  his  own,  is  an  argument  of  his  honefty.     Afor- 
tiort  he  Hiall  not  be  charged,  where  they  are  ftoleii  without  any  neg- 
lect in  h.m.     Agreeable  to  this  is  BraSon,  lib.  3.  c.  2.  oJ b.   % 
i^.apudquem  res  drpcnitur,  re  obtigatur,  et  de  ea  re,  quam  accepit, 
reltuucnda  tenetur,  a  etiam  ad  id,  Ji  quid  tn  re  depofita  dolo  commfe. 
rtt;  adpae  autcm  nomine  non  tenetur,  jcilicet  dejidiae  vel  negliL- 
tuic    quia  qui  negUgenti  amico  rem  cu/iodiendam  tradit,  fibt  tpli  et 

and  leaves  his   ,1^'^™''  drunken  fellow,  and  comes  home  drunk,  and  leaves 
doors  open.     ^^  ^'^  doors  Open,  and  by  reafon  thereof  the  goods  happen  to  be 

ftole 
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ilole  with  his  own ;  yet  he  fliall  not  be  charged,  becaule  it  is  tlie  ' 

bailor's  own  folly  to  truft  fiich  -an  idle  fellow.     So  that  this  fort  I 

of  bailee  is  the  leaft  refponlible  for  ncgleds,  and  under  the  leaft  \ 

obligation   of   any    one,    being   bound  to    no  other   care   of  die  j 

bailed   goods,  than  he  takes  of  his  own.     This  BraSIon  I  have  I 

cited  is,    I   confefs,    an  old  author,    but    in   this    his    dodtrine   is  I 

agreeable  to  reafon,  and  to  what  the  law  is  in  other  countries.     The  ' 

•civil  law  is  fo,  as  you  have  it  in  Jtijimian's  Injl.  lib.  3.  ///.   15. 

There  the  law  goes  flirther,  for  there  it  is  faid,   Ex  co  folo  tene- 

tur,  Ji   quid  dolo   commiferit :     culpae  autem  7iominc^    id  cjl,    deji- 

diae    ac   ncgligentiae,    non    tenetur.     Itaque  ficurus  eft  qui  parum 

diligenter    cujioditam    rem    fiirto     annftfit,     quia     qui     negligenti 

amico  rem  cujlodiendam  tradif,    non  ei,   fed  June  facilitati  id  im- 

putare  debet.     So  that  a  bailee  is  not  chargeable  without  an  appa-  a      r^^^  \ 

rent  grofs  negledl.     And  if  there  is  fuch  a  grofs  negled:,  it  is  looked  uaan  evi-  1 

upon  as  an  evidence  of  fraud.     Nay,  fuppofe  the  bailee  undertakes  deuce  of  fraud.  1 

iafely  and  fecurely  to  keep  the  goods,  in  exprefs  words,  yet  even  j 

that  won't  charge  him  with  all  fort  of  neglefts.     For  if  fuch  a  ■ 

promife  were  put  into  writing,  it  would  not  charge  fo  far,  even  • 

then.     Hob.  34.  a  covenant,  that  the  covenantee  fliall  have,  occupy  ' 

and  enjoy  certain  lands,  does  not  bind  againft  the  adls  of  wrong  j 

doers.  3  Cro.  214.  ace.  2  Cro.  425.  ace.  upon  a  promife  for  quiet  I 

enjoyment.     And  if  a  promife  will  not  charge  a  man  againft  wrong  ! 

doers,  when  put  in  writing,  it  is  hard  it  (hould  do  it  more  fo,  when  i 

fpoken.     Do^.  &  Stud.  130.  is  in  point,  that  though  a  bailee  do  pj,o^i(-g  (^ ,g.  : 

promife  to  re-deliver  goods  fafely,  yet  if  he  have  nothing  for  the  deliver  fafeiy  J 

keeping  of  them,  he  will  not  be  anfwerable  for  the  ads  of  a  wrong  n°'  "'^hging 

doer.     So  that  there  is  neither  fufficient  reafon  nor  authority  to  ofwrong 

fupport  the  opinion  m  Southcote's  cafe;  if  the  bailee  be  guilty  of  doers.  .. 

grofs  negligence,  he  will  be  chargeable,  but  not  for  any  ordinary  ""'j 

negleift.     As  to  the  fecond  fort  of  bailment,  viz.  commadatum  or  ^^.^.i^jgnt,  '   "^ 

Itnd'xrig  gratis,  the  borrower  is  bound  to  the  ftrideft  care  and  di-  happen  by  | 

ligence,  to  keep  the  goods,  fo  as  to  reflore  them  back  again  to  the  ncgie^  on  a  1 

lender,  becaufe  the  bailee  has  a  benefit  by  the  ufe  of  them,  fo  as  if      " 

the  bailee  be  guilty  of  the  leaft  negled:,  he  will  be  anfwerable ;  as 

if  a  man  fliould  lend  another  a  horfe,  to  go  wcftward,  or  for  a 

month  ;    if  the  bailee  go  northward,    or  keep  the  horfe  above  a 

month,  if  any  accident  happen  to  the  horfe  in  the  northern  jour-  ; 

ney,    or  after  the   expiration    of   the    month,    the  bailee  will  be 

chargeable  ;  becaufe  he  has  made  ufe  of  the  horfe  contrary  to  the  j 

truft  he  was  lent  to  him  under,  and  it  may  be  if  the  horfe  had  ! 

been  ufed  no  otherwife  than  he  was  lent,  that  accident  would  not 

have  befallen   him.     This  is  mentioned  in  BraBon  iibi  fupra  :  his 

words  are,    Is  autem  cui    res    aliqua    utenda    datur,    re  obligatur, 

quae  commo^ata  eji^   fed   magna    differentia   cji   inter   mutuiim   et 

X  X  comma-  \ 
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Note,  in  the  comtitodattitn  ;  qiita  is  qui  rem  miduam  accepit,  ad  ipfam  rejiituendam 
fore'me  ^it  is  ^^^^tur^  vel  ejus  pretium,  Ji  forte  incendio,  ruina,  naufragio^  ant 
tommoduiam,  latronum  -oel  hojlium  incurfu^  confiimpta  fuerit,  vel  deperdita,  fub- 
but  that  mull  fraBa  "oel  ablata.  Et  qui  rem  utenda?)i  acccpit^  non  fiijicit  ad  ret 
^%yonw\\\^'  ciillodiam,  quod  talem  diligentiam  adhibeat,  qualem  fids  rebus  prc- 
f5nd  by  Jufli-  priis  adhibeve  fokty  Ji  alius  earn  diligejitius  potuit  cujlodire ;  ad  vim 
man,uhifu-  ^^^f^jj^  majorcm,  vel  cafus  fortuitos  non  tenetur  quis,  nifi  culpa  fi^a 
\vhence  Drac-  intervcncrit.  Ut  Ji  rem  ftbi  commodatam  domi,  fecii?n  detulerit  cum 
ton  has  taken  peregre  profcBus  fuerit,  et  illam  incurfu  hoflium  vel  praedonumy 
all  his  diftinc-  ^^^  naufra<iio  amiferit,  non  eft  dubiuin  nuin  ad  rei  reflitutionein  te~ 

tions,  and  that  -^      "  .        ,  ;  :  .-^        ,     ■,  r  r    i.     •  i  j 

almoil  word    neatur.     I  Cite  this  author,  though  I  confeis  he  is  an  old  one,  becaufe 
for  word.       his  opiiiion  is  reafonable,  and  very  much  to  my  prelent  purpofe, 
Bailee  of  a      ^"*^  xkitxe.  is  no  authority  in  the  law  to  the  contrary.     But  if  the 
horfebyioan   bailee  put  this  horfe  in  his  ftable,   and  he  were  ftolen  from  thence, 
puts  it  in  his    t];,g   bailee    fliall   not  be  anfwerable    for  him.     But  if  he  or  his 
ftolen.*"  '  "  f*;rvants  leave  the  houfe  or  ftable  doors  open,  and  the  thieves  take 
the  opportunity  of  that,  and  fleal  the  horfe,   he  will   be  charge- 
able :  becaufe  the  ne2;le6t  cave  the  thieves  the  occafion  to  fteal  the 
horfe.     Braclon  fays,  the  bailee  muft  ufe  the  utmoft  care,  but  yet 
he  (loall  not  be  chargeable,  where  there  is  fuch  a  force  as  he  cannot 
re  lift. 

A  hirer  bound       As  to  the  third  fort  of  bailment,  /t'/Z/Vf/  locatio  or  lending  for 

to  utmoft  care,  hire,  in  this  cafe  the  bailee  is  alio  bound  to  take  the  utmofl  care. 

for  a"robber*  ^"^  ^°  return  the  goods,  when  the  time  of  the  hiring  is  expired. 

And  here  again  I  muft  recur  to  my  old  author,  fol.  62.  b.  ^li pro 

ufu  vejli mentor um,   auri  vel  argenii,  vel  alterius  crname?7ti,  vel  ju- 

inentiy    mercedem  dederit  vel  promifcrit,    talis  ab  eo  defideratur  cu- 

fodia,    qualem  diligentifjimus  paterfamilias  fuis  rebus  adhibet,    quam 

f  praejliterit,  et  rem  aliquo  cafii  amiferit,  ad  rem  reftituendam  non 

tenebitur.     Nee  fiifficit   aliquem  talem  diligentiam  adhibere,    aualem 

fuis  rebus  propriis  adbiberet,    nifi  talem  adhibuerit,    de  qua  juperius 

diSlum  eft.     From  v^'hence  it  appears,  that  if  goods  are  let  out  for 

a  reward,  the  hirer  is  bound  to  the  utmoft  diligence,  fuch  as  the 

moft  diligent  fuher  of  a  family  ufes ;  and  if  he  ufcs  that,   he  (hall 

be  dilcharged.     But  every  man,  how  diligent  foever  he  be,  being 

liable  to  the  accident  of  robbers,  though  a  diligent  man  is  not  fo 

liable  as  a  carelefs  man,  the  bailee  iliail  not  be  anfwerable  in  this 

cafe,  if  the  goods  arc  ftolen. 


in 


As  to  the  fourth  fort  of  bailment,  viz.  vadium  or  a  pawn,  ... 
this  I  ftiall  confider  two  things ;  lirft,  what  property  the  pawnee 
has  in  the  pawn  or  pledge,  and  fecondly  for  what  negleds  he  fliall 
pawn.  make  fatisfadion.     As  to  the  firft,  he  has  a  fpecial  property,  for 

the  pawn  is  a  fecuring  for  the  pawnee,  that  he  ftvall  be  repaid  his 
debt,  and  to  compel  the  pawnor  to  pay  him.     But  if  the  pawn  be 
.1  fuch 


Property  in  a 
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fuch  as  it  will  be  the  worfe  for  ufing,  the  pawnee  cannot  ufe  if,  * 

as  cloaths,  ^c.  but  if  it  be  fuch,  as  will  be  never  the  worfe,  as  I 

if  jewels  for  the  purpofe  were  pawn'd  to  a  lady,  Hie  might  ufe 
them.     But  then  (he  mufl:  do  it  at  her  peril,  for  whereas,  if  rtie  j 

keeps  them  lock'd  up  in  her  cabinet,  if  her  cabinet  fliould  be  broke  I 

open,  and  the  jewels  taken  from  thence,  Hie  would  be  excufed  ;  ' 

if  fhe  wears  them  abroad,  and  is  there  robb'd  of  them,  flie  will  ; 

be  anfwerable.  And  the  realbn  is,  becaufe  the  pawn  is  in  the  na- 
ture of  a  depofit,  and  as  fuch  is  not  liable  to  be  ufed.  And  to  this 
effcdi  is  Ow.  123.     But  if  the  pawn  be  of  fuch  a  nature,  as  the  \ 

pawnee  is  at  any  charge  about  the  thing  pawn'd,  to  maintain  it, 
as  a  horfe,  cow,  &c.  then  the  pawnee   may  ufe  the  horfe  in   a  1 

re-ifonable  manner,  or  milk  the  cow,  &c.  in  recompenfe  for  the 
meat.  As  to  the  fccond  point  BraBon  99.  b.  gives  you  the  an- 
fwer.     Creditor,  qui  pignus  awpit,  re  obligatur,  et  ad  illam  refti-  '\ 

tucndam  tmetur ;  et  cum  hujufmodi  res  /;z  pi  gnus  data  Jit  utriufqiie  ■  j 

gratia,  fcilicet  debitoris,   quo   magis   ei  pecunia  credcretur,  et  credi-  \ 

toris  quo  magis  ei  in  tuto  jit  creditum,  jiifficit  ad  ejus  rei  ciijtodiam 
^iligentiam  exaSlam  adhibere,  quam  ji  prne/iiterit,  et  rem  caju  ami- 
ftrit,  jlcurus  ejfe  pojjit,  nee  irnpcdietur  creditum  peter e.     In   effedt,  For  what  ne- 
if  a  creditor  takes  a  pawn,  he  is  bound  to  reflore  it  upon  the  pay-  ^^^  '"^^^  „ 

,-,       J,  ,^  .     .      I-  ^,    .  •  r    \  r  pawnfie  Inall 

ment  or  the  debt ;  but  yet  it  is  lurncient,  it  the  pawnee  ule   true  make  fatif- 
diligence,  and  he  will   be  indemnified  in  fo  doing,  and  notwith-  fadion.  j 

Handing  the  lofs,  yet  he  fhall  refort  to  the  pawnor  for  his  debt.  \ 

Agreeable  to  this  is  29  Afj'.  28.  and  Southcote's  cafe.     But  indeed  ■ 

the  reafon  given  in  Sout/.cote's  cafe  is,   becaufe  the  pawnee  has  a  f 

fpecial  property  in  the  pawn.     But  that  is  not  the  reafon  of  the  1 

cafe  ;  and  there  is  another  reafon  given  for  it  in  the  book  of  -^fe,  \ 

which  is  indeed  the  true  reafon  of  all  thefe  cafes,  that  the  law  re-  j 

quires  nothing  extraordinary  of  the  pawnee,  but  only  that  he  fliall  1 

ufe  an  ordinary  care  for  reftoring  the  goods.  But  indeed,  if  the 
money  for  which  the  goods  were  pawn'd,  be  tenderd  to  the 
pawnee  before  they  are  loft,  then  the  pawnee  fhall  be  anfwerable 
for  them  ;  becaufe  the  pawnee,  by  detaining  them  after  the  tender 
of  the  money,  is  a  wrong  doer,  and  it  is  a  wrongful  detainer  of 
the  goods,  and  the  fpecial  property  of  the  pawnee  is  determined.  J 

And  a  man  that  keeps  goods  by  wrong,  muft  be  anfwerable  for  a  man  that  j 

them  at  all  events,  for  the  detaining  of  them  by  him,  is  the  rea-  l^'eeps  goods  j 

fon  of  the  lofs.     Upon  the  fame  difference  as  the  law  is  in  rela-  ^  *'°"g-  1 

tion  to  pawns,  it  will  be  found  to  ftand  in  relation  to  goods  found. 

As   to   the  fifth   fort  of  bailment,  viz.    a  delivery  to  carry  or  Bailment  to  j 

otherwife   manage,    for  a  reward  to  be  paid  to  the  bailee,  thofe  carry  for  hire.  . 

cafes  are  of  two  forts ;    either  a  delivery  to  one  that  exercifes  a  ; 
publick  employment,  or  a  delivery  to  a  private  perfon.     Firfi:  if  it 

be  to  a  perfon  of  the  firfl  fort,  and  he  is  to  have  a  reward,  he  is  i 

bound 
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Common  car-  bound  to  anfwer  for  the  goods  at  all  events.  And  this  is  the  cafe 
maikrs'of'*"'  °^  ^'^^  common  carrier,  common  hoyman,  mafler  of  a  fliip,  &c, 
(hips.  wliich  cafe  of  a  mafter  of  a  fliip  was  firft  adjudged  26  Car.  2.  in 

Raym.  220.    the  cafe  of  Mors  verj.  Slew.     The  law  charges  this  perfon  thus  in- 
J)!fe  792.       trufled  to  carry  goods,  againft  all  events  but  adts  of  God,  and  of 
the  enemies  of  the  King.     For  though  the  force  be  never  fo  great, 
as  if  an  irrefiftable  multitude  of  people  fliould  rob  him,  neverthe- 
lefs  he  is  chargeable.     And  this  is  a  politick  eftablifhment,  con- 
trived by   the  policy  of  the    law,   for  the  fafety  of  all   perfons, 
the  neceffity  of  whofe  affairs    oblige  them  to  trufl   thefe  forts  of 
perPjns,  that  they  may  be  fafe  in  their  ways  of  dealing ;  for  elfe 
thefe  carriers  might  have  an  opportunity  of  undoing   all  perfons, 
that  had  any  dealings  with  them,  by  combining  with  thieves,  Csc. 
and  yet  doing  it  in  fuch  a  clandef^ine  manner,  as  would  not  be 
pofBble  to  be  difcovered.     And  this  is  the  reafon  the  law  is  found- 
Bailies,  fac-    ed  upon  in  that  point.     The  fecond  fort  are  bailies,  fadors,  and 
wrs.  fuch  like.     And  though  a  baily  is  to  have  a  reward  for  his  ma- 

'  ^^"'•_'^'- nagement,  yet  he  is  only  to  do  the  beft  he  can.  And  if  he  be 
' ''  robb'd,  &c.  it  is  a  good  account.  And  the  reafon  of  his  being  a 
fervant  is  not  the  thing ;  for  he  is  at  a  diftance  from  his  malter, 
and  atfls  at  difcretion,  receiving  rents  and  felling  corn,  &c.  And 
yet  if  he  receives  his  mafter's  money,  and  keeps  it  lock'd  up  with 
a  reafonable  care,  he  fhall  not  be  anfwerable  for  it,  though  it  be 
ftolen.  But  yet  this  fervant  is  not  a  domeflick  fervant,  nor  under 
his  mafter's  immediate  care.  But  the  true  reafon  of  the  cafe  is,  it 
would  be  unreafonable  to  charge  him  with  a  truft,  farther  than 
the  nature  of  the  thing  puts  it  in  his  power  to  perform  it.  But  it 
is  allowed  in  the  other  cafes,  by  reafon  of  the  neceffity  of  the 
thing.     The  fame  law  of  a  fadlor. 

As  to  the  fixth  fort  of  bailment,  it  is  to  be  taken,  that  the 
Bailee  to  do  a  ^^'^^^  is  to  have  uo  reward  for  his  pains,  but  yet  that  by  his  ill 
thing  gratis,  management  the  goods  are  fpoiled.  Secondly,  it  is  to  be  under- 
ftood,  that  there  was  a  neglect:  in  the  management.  But  thirdly,  if 
it  had  appeared,  that  the  mifcliief  happened  by  any  perfon  that  met 
See  before,  the  Cart  in  the  way,  the  bailee  had  not  been  chargeable.  As  if  a 
'?"•  drunken  man  had  come  by  in  the  ilreets,    and  had  pierced  the 

cask  oi-  brandy;  in  this  cafe  the  defendant  had  not  been  anfwerable 
for  it,  becaufe  he  was  to  have  nothing  for  his  pains.  Then  the 
bailee  having  undertaken  to  manage  the  goods,  and  having  ma- 
naged them  ill,  and  fo  by  his  negledl  a  damage  has  happened  to 
the  bailor,  which  is  the  cafe  in  queftion,  what  will  you  call  this  ? 
In  BraBcn  lib.  3.  100.  it  is  called  rnandatiim.  It  is  an  obligation 
which  arifes  ex  tnandato.  It  is  what  we  call  in  Englijh  an  ading 
Cafefornegli  by  commiflion.  And  if  a  man  ads  by  commiiTion  for  another 
dng'a  com '''  i''^if^,  and  in  the  executing  his  tommilVion  behaves  himfelf  negli- 

njiliion  gratis.  I  gently 
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gently,  he  is  anfwerable.  Vinnlus  in  his  commentaries  upon  "jtifii- 
tiian,  lib.  3.  tit.  27.  684.  defines  mandatum  to  be  cotitraSJui  quo 
rJiquid  gratuito  gerendum  ccmmittitw  ct  acc'ipkiir.  This  under- 
taking obliges  the  undertaker  to  a  diligent  management.  BraSfcn 
iibi  Jupra  lays,  coiitrahitnr  etiam  obligatio  non  fohini  fcripto  et  "vcr- 
bis,  fed  et  cotifaifiiy  ficut  in  contraStibus  bcnae  jidei ;  ut  in  emptiom- 
bus,  ixnditionibus,  Iccationibiis,  condtiBiotiibus,  j'ocietatibnSy  et  maii- 
datis.  I  don't  find  this  word  in  any  other  author  of  our  Liw, 
befides  in  this  place  in  BraSlon,  which  is  a  fiill  authority,  if  it  be 
not  thought  too  old.  But  it  is  fupported  by  good  reafon  and  au- 
thority. 

The  reafons  are,  firft,  becaufe  in  fuch  a  cafe,  a  negled  is  a  de- 
ceipt  to  the  bailor.     For  when   he   intrufts   the  bailee   upon  his 
undertaking  to  be  careful,  he  has  put  a  fraud  upon  the  plaintiff  by 
being  negligent,  his  pretenfe  of  care  being  the  perfuafion  that  in- 
duced the  plaintiff  to  truft  him.     And  a  breach  of  a  trufl  under-  Abread.  of  a 
taken  voluntarily  will  be  a  good  ground  for  an  adion.      i  Roll,  truft  undtr- 
Abr.io.     7.  Hen.  J.  11.  a  jflrong  cafe  to  this  matter.     There  the  1^]^.^"."°'""' 
cafe  was  an  adlion  againfl  'a  man,  who  had  undertaken  to  keep  a  groJ'nrfor''an 
hundred  flieep,  for  letting  them  be  drown'd  by  his  default.     And  »-'on- 
there  the  reafon  of  the  judgment  is  given,  becaufe  when  the  party 
has  taken  upon  him  to  keep  the  fheep,  and  after  fuffers  them  to 
perifh  in  his  default  j  in  as  much  as  he  has  taken  and  executed  his 
bargain,  and  has  them  in  his  cuflody,  if  after  he  does  not  look  to 
them,    an  atflion  lies.     For  here  is  his  own  adl,  '•oiz.  his  agree- 
ment and  promife,  and  that  after  broke  of  his  fide,  that  {hall  give 
a  fufiicient  caufe  of  action. 

But  fecondly  it  is  objedled,  that  there  is  no  confideration  to 
ground  this  pronnife  upon,  and  therefore  the  undertaking  is  hut 
nudum  paSlian.  But  to  this  I  anfwer,  that  the  owner's  truf^ing 
him  with  the  goods  is  a  fufficient  confideration  to  oblige  him  to  a 
careful  management.  Indeed  if  the  agreement  had  been  executory, 
to  carry  thefe  brandies  from  the  one  place  to  the  other  fuch  a  day, 
the  defendant  had  not  been  bound  to  carry  them.  But  this  is  a 
different  cafe,  for  ajj'umpftt  does  not  only  fignify  a  future  agree- 
ment, but  in  fuch  a  cafe  as  this,  it  fignlfies  an  adlual  entry  upon 
the  thing,  and  taking  the  trufl  upon  himfelf  And  if  a  man  will 
do  that,  and  mifcarries  in  the  performance  of  his  truft,  an  adlion 
will  lie  againfl  him  for  that,  though  no  body  could  have  com- 
pelled him  to  do  the  thing.  The  19  Htn.  6.  49.  and  the  other 
cafes  cited  by  my  brothers,  fi:iev/  that  this  is  the  difference.  But  in 
the  II  Hen.  4.  33.  this  difference  is  clearly  put,  and  that  is  the 
only  cafe  concerning  this  matter,  which  has  not  been  cited  by  my 
brothers.     There  the  adion  was  brought  againfl  a  carpenter,  for 

Y  y  that 
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that  he  had  undertaken  to  build  the  plaintiff  a  houfe  within  fuch  a 
time,  and  haJ  not  done  it,  and  it  was  adjudged  the  adlion  would 
not  lie.     But  there  the  quellion  is  put  to  the  court,  what  if  he 
had  built  the  houfe  unfkilfully,   and  it  is  agreed  in  that  cafe  an 
adllon  would  have  lain.     There  has  been  a  queftion  made.  If  I  de- 
liver goods  to  A.  and  in  confideration  thereof  he  promife  to  re- 
deliver them,  if  an  adion  will  lie  for  not  re-delivering  them  ;  and 
in  Teh.  4.  judgment  was  given  that  the  adion  would  lie.     But 
that  judgment  was  afterwards  revers'd,    and  according  to  that  re- 
verfal,  there  was  judgment  afterwards  entred  for  the  defendant  in 
the  like  cafe.     Yeh.  128.     But  thofe  cafes  were  grumbled  at,  and 
the  reverfal  of  that  judgment  in  Ttlv.  4.  was  faid  by  the  judges  to 
be  a  bad  refolution,  and  the  contrary  to  that  reverfal  was  afterwards 
mofl  folemnly  adjudged   in    2   Cro,  667.    Tr.   21  "jac.    1.   in   the 
In  cafe  of  a    King's  Bcnch,  and  that  judgment  affirmed  upon  a  writ  of  error. 
delivery  of     ^^^  y^j.  ^i^gfe  is  no  benefit  to  the  defendant,  nor  no  confideration 
"^xtrfiTeudl  in  that  cafe,  but  the  having  the  money  in  his  poflefllon,  and  being 
tr.ara.  trufted  with  it,  and  yet  that  was  held  to  be  a  good  confideration* 

And  fo  a  bare  being  trurted  with  another  man's  goods,  mull  be 
taken  to  be  a  fufficient  confideration,  if  the  bailee  once  enter  upon 
the  truft,  and  take  the  goods  into  his  pofi^efiion.  The  declaration 
in  the  cafe  of  Mors  'uerf.  Slew  was  drawn  by  the  greateft  drawer 
in  England  in  that  time,  and  in  that  declaration,  as  it  was  always 
in  all  fuch  cafes,  it  was  thought  mofi:  prudent  to  put  in,  that  a 
reward  was  to  be  paid  for  the  carriage.  And  fo  it  has  been  ufual 
to  put  it  in  the  writ,  where  the  fuit  is  by  original.  I  have  faid 
thus  much  in  this  cafe,  becaufe  it  is  of  great  confequence,  that  the 
law  fhould  be  fettled  in  this  point,  but  I  don't  know  whether  I 
may  have  fettled  it,  or  may  not  rather  have  unfettled  it.  But 
however  that  happen,  I  have  flirred  thefe  points,  which  wifer 
heads  in  time  may  fettle.  And  judgment  was  given  for  the 
plaintiff. 

Rcgina  verf.  Goddard  and  Carlton. 

S.  C.  Salk.       A  ■^  indidlment  for  forging  an   affignment   of  a  leafe :    the  in- 
34*-  L\  didtment   was,    Juraiores  fuper  facramcntum  Juum  praefeti' 

Indiament     fant,  quod  cvvi  tcftatum  exiftit  -per  qiimidam  indenturam,  quod  7.  S. 

for  forging  ,.      .^ij~  n'rr  )  •      i  r      •  r  rr 

the  affignment  "'''''Vi/'''^  £>/  concrjjijjft,  et  per  eandem  indenturam  dimijtt  et  concejjity 

of  a  leafe.       ^c.  tlie   defendant   Jalfe  fabricavit    qiiandam    ajjignationem,  five 

fcriptum  vcl  indcrjhmentiim  in  fcriptis^    tenor  cujus   quide?n  ajjigna- 

tionis  fcqiiitur.     And  then  fets  out  the   affignment  in  haec  verba^ 

and  at  the  end  was  the  mark  of  fuch  a  one,  but  no  mark  appear'd 

upon  ihz  pojiea. 

The 
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The  firft  exception  was,  that  the  indiament  was  laid  with  ail""^'"'-.  i" 
^od  cu?ii,    which  was   ill.      But   the   court  held   that  was  well  ''^^  Zrgl^T 
enough,  being  but  inducement.     And  Holt  chief  juftice  faid,  this  good. 
differeth  from  a  declaration  in  trefpafs,  becaufe  in  that  cafe,  there 
is  nothing  of  recital  in  the  declaration,  as  there  is  here,  and  when  J^de  T.  lo 
the  indictment  comes  to  charge  the  forgery,  it  does  charge  it  pofi-  /J^^^^^ 

tivelv.  CroivhurJI,    '\n 

an  indiftment  for  difobeytng  an  order  of  two  juftices  the  order  was  fet  out  with  a  ^"d  cum,  and  adjudged  ill. 
SoSalk.  371. 

The  fecond  exception  was,  that  it  was  not  faid  that  there  w<is  a 
demife,  and  if  there  was  no  demife,  there  could  be  no  affignment, 
but  only  that  by  a  certain  indenture  tefiatmn  exijlit  that  J.  S.  de-  ^f/""""  "'- 
mifed.     And  as  to  this  exception  the  court  were  divided.     Holt 
chief  juftice  and  Powys  held,  that  the  ct  per  eandem  indenturam 
concept  et  dimifit,  was  a  politive  diftindt  averment  of  a  leafe,  and 
had  no  relation  to  the  teliatiim  exijlit.     Powell  and  Gould  on  the 
contrary,  that  that,  as  well  as  the  ditnijifet,  muft  refer  to  the  te- 
Jlatum  exijlit.     And  Powell  faid,  they  could  not  take  this  to  be  a 
diftindt  averment,  becaufe  they  muft  take  it  to  be  the  recital  of 
the  leafe,  the  conftant  form  of  deeds  being  to  put  both  in,  viz. 
hath  demifed  and  doth  demife.     Holt  faid,  it  was  well  to  declare 
in  covenant  with  a  quod  cum  tcjlatum  exijlit^  nay  even  when  you 
come  to  fet  out  the  covenant,  you  may  fay,  tefiatmn  exiftit  quod 
convenit.     But   Powell  faid,    that   would   not   rule  this   cafe,    for 
that,  it  may  be,   might  be  ruled  upon  precedents,    which   often 
rules  cafes. 

The  third  exception  was,  that  there  was  no  mark  upon  the  N°  ""'^  °" 
poflea.  And  now  fince  the  ftatute  of  frauds,  a  leafe  is  not  affign-  '  ^  ^  "" 
able  without  writing  ligned  by  the  party.  And  this  was  agreed  to 
be  a  good  exception  by  the  whole  court.  But  Holt  chief  juftice 
faid,  if  the  indictment  had  been,  that  the  defendant  had  forged  a 
deed  of  affignment,  and  then  they  had  fet  it  out  thus,  without 
any  mark,  that  had  been  well  enough,  becaufe  figning  is  not  necef-  ^"^^ ""  , 

11  -1  °  1        Ti  not  be  ligned. 

fary  to  a  deed,  and  deeds  antiently  were  not  ligned.  But  now 
fince  the  ftatute  of  frauds,  an  affignment  by  writing,  if  it  be  not  a 
deed,  muft  be  ligned,  and  therefore  this  not  appearing  to  be  any 
more,  this  ought  to  have  been  (hewed  to  be  figned,  or  elfe  it 
is  no  affignment. 

Powell  juftice  faid,  that  in  the  cafe  of  the  King  -cerf.  Ncwtoji  ^^""^^^Af' 
in  Charles  the  Second's  time,  becaufe  an  indictment  of  forging  faid 
only  fcriptum,  and  did  not  fay  ftgillatian,  the  judgment  was  re- 
verfed  upon  a  v^^rit  of  error  out  of  Chefier, 

This 
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This  matter  was  flirred  in  Eajier  term,  and  now  the  firft  day 
of  this  term,  Mr.  ferjeant  Darnall  fhewed  the  court,  that  the 
indiftment  upon  the  file  was  right.  And  Holt  faid,  that  he  doubt- 
ed then  here  had  been  no  trial  at  all,  this  being  a  material  variance. 
But  there  having  been  a  new  indictment  found,  pending  this  mat- 
ter, the  court  would  not  determine  thefe  exceptions,  but  made 
him  plead  to  that,  where  thefe  things  were  amended  j  but  they 
feemed  in  omnibus  to  retain  their  former  opinions. 

Then  the  council  for  the  defendants  moved,  that  before  the  court 
would  make  them  plead  to  the  new  indidlment,  they  would  enter 
judgment  for  the  defendants  upon  this.  But  the  court  faid,  they 
would  make  no  bargains  with  them. 


■o" 


Other  india-  jj^/f  chief  jufticc  faid,  a  man  could  not  plead  over  in  any  cafe, 
""^^  ■  but  in  treafon  or  felony,  and  not  in  cafe  of  a  mifdemeanor ;  and 

No  pleading  that  a  man,  after  he  has  been  found  guilty,  can't  plead  that  in- 
("relfon  or'fe-  diftmcut  depending  in  abatement,  but  mufl  plead  aiiterfoits  convict. 
lony.  And  the  defendants  pleaded  to  the  new  indictment. 

Reglna  verf.  Scott. 

Not  faid,  how     |  ''  H  E  defendant  was  indicted  for  not  repairing  the  pavement 

obhgedtore-     j[      before  his  houfe  in  Old-ftreet,  ad  commune  noctimenttim,  &c. 

And  on  Mr.  Ward's  motion  it  was  quaftied,  becaufe  it  was  not  faid, 

how  he  was  obliged  to  repair  it,  and  this  was  not  within  the  late 

act  of  parliament  for  paving  the  flreets. 

Staples  verf.  Hey  don. 
Intr.   MJc.b.   13.    370.     B.  R. 

S^c.6Mod.i.TN  trefpafs  for  breaking  his  wharfe,  and  cutting  down  his 
s.  e.  Salk.  ^  fenfcs,  the  plaintiff  declares  againll  two  defendants,  for  two 
173.  trefpaffes  done  at  two  feveral   times.     One  defendant  pleads   not 

See^before.     guilty  .5  f^  t|,g  ^yj^^jg^     ^j^^  ^^^^^^  defendant  as  to  the  firft,  pleads 

i  Sails-.  216.  t'lis  fpecial  juftification,  that  one  Gray  was  poffeffed  of  this  wharfe 
:  Salk.  579.  and  a  timber-yard  next  adjoining  for  90  years ;  and  while  he  was 
fo  poffeffed,  had  and  ufcd  a  way  from  this  timber-yard  over  this 
wharfe  to  the  T/james,  and  being  fo  poffefied  did  demifc  the  timber- 
yard  to  HeyJon  for  a  leffer  term  ;  and  that  the  plaintiff  erected 
this  fenfe,  and  flopped  up  his  way,  and  the  defendant  cut  it  down. 
And  in  the  leafe  there  was  a  gra'nt  of  all  ways  and  paffages,  &c. 
^  and 


Trin.  Term  2  Annae  reginae.  923 


and  avers,  that  he  had  no  other  way  to  the  river  Thames.  And  to 
this  pica  there  was  a  demurrer.  And  to  the  other  trefpafs  he  pleaded 
the  lame  juftification ;  and  the  plaintiff  replied,  that  he  had  ano- 
ther way;  and  ifluewas  taken  upon  that.  And  at  niji prim  the  de- 
fendant made  default,  and  the  inqueft  was  taken  by  default,  and 
there  was  a  verdiift  for  the  de'endant,  and  6^.  conditional  damages 
upon  the  demurrer,  and  the  other  defendant  was  found  guilty  of  the 
firlT:  trefpafs,  and  not  guilty  of  the  fecond. 

And  firft  it  was  moved,  that  there  might  be  a  repleader  in  this  immaterial 
cafe,  the  iffue  being  wholly  immaterial ;  for  it  was  not  material,  ''^"«- 
whether  he  had  any  other  way  to  the  Thames  or  not.     Indeed   if 
he  had  averred,  he  had  no  other  way  at  all  to  his  timber-yard,  but 
over  the  wharfe,  that  might  have  been  material,  for  then  it  might 
have  paffed  of  necefTuy. 

But  the  court  held,  that  they  could  not  award  a  repleader  in  No  repleader 
this  cafe,  becaufe  the  defendant  by  his  defiult  at  the  trial  was  out  fj^^^^^^H' 
of  court,  and  confequently  there  could  be  no  repleading.  has  made  de- 

fault at  niJi 

But  Holt  chief  juftice  faid,  that  if  the  defendant  had  made  out^""'' 
a  good  title  to  the  way  in  his  plea,  and  then  had  made  this  imper- 
tinent averment,  and  the  plaintiff  had  replied  and  taken  iffue  upon 
it ;  there  had  needed  no  repleader,  but  it  had  been  aided  by  the 
ffatute  of  jecfails  by  the  verdidt.  Which  Poioell  denied,  and  faid 
that  it  would  not  have  been  aided,  but  there  muft  have  been  a  re- 
pleader in  cafe  there  had  been  no  default ;  and  he  held,  that  it  was  Title  murt  be 
neceffary  to  fhew  a  title  to  the  way  in  this  cafe.     And   he  took  a  ftiewninaju- 

,.„•',  _.  ■'      1  r     c       n.         •  llihcation,  not 

difference  between  an  adion  upon  the  cafe  tor  flopping  a  way ;  |^  ^j,  ^^^i^n  a. 
there  the  action  being  againfl:  a  wrongdoer,  it  is  enough  to  fliew  a  gamiiawiong 
poffeflion  :  otherwife  where  a  man  will  juftify  a  trefpafs  by  it. 


duer. 


And  they  all  held,  that  both  the  juflifications  were  naught :  and  Term  pleaded 
Bolt  bid,  that  it    was   ill,    to  plead  the  term  for  years,    without  ;"„^  {^"l^h^"" 
fliewlng  the  commencement  of  it ;  and  that  it  was  a  kind  of  pre-  {hewing  the 
fcription,  which  could  not  be  in  tenant  for  years.     But  he  faid,  if '^°'^["^jj[^" 
they  had  pleaded,  that  fuch  an  one  was  feifcd  in  fee  of  both,  that 
there   was  a  way  always  ufed,  &c.  and  that  he  demifed  to  Gray, 
and  Gray  to  the  defendant,  prout,   -re.  that  had  been  a  good  title, 
for  then  it  paffed  by  the  demife  of  Gray  as  appurtenant.     So  if  he 
had  faid,  that  fich  a  one  was  feifed  in  fee  of  both,  and  demifed  to 
Gray,  and  Gray  m.ide  the  way,  and  then  demifed  ;  for  then  it  had 
paflcd  alfo  as  appurtenant.     And  Powell  faid,    it  might  have  been 
pleaded  by  way  of  grant  from  the  termor.     Then  Mr.  We/d  faid, 
that  the  defendant  having  by  his  plea  confeffed  the  trefpafs,  and 
faid  nothing  to  jullify  it,  the  plaintiff  ought  to  have  his  judgment, 

Z  z  however 
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Judgment  for  however  the  ifflie  was.  And  for  that  he  cited  3  Cro.  214.  an  adion 
the'pb.intifF  foj.  faying,  he  is  as  very  a  thief  as  any  in  Warnvick  gaol.  The  de- 
unai' iir'  fcndant  pleaded,  that  he  comforted  a  felon,  and  fo  he  fpoke  the 
words,  and  ilfae  upon  that.  And  though  the  iffue  was  agreed  to 
be  immaterial,  inafmuch  as  that  matter  would  not  make  him  a 
thief,  but  only  a  felon;  yet  in  regard  he  had  confefTed  the  fpeaking 
of  the  words,'  judgment  was  given  againft  him  upon  his  own  con- 
feffion,  without  regard  to  the  iffue.  And  i  Leon.  68.  debt  againft 
the  defendant,  as  executor  of  an  executor :  the  defendant  pleads 
ple?ie  admhnftrcmt  the  goods  of  his  teftator,  and  iffue  upon  that ; 
and  though  that  was  held  to  be  immatetial,  yet  the  court  gave 
iudgment  for  the  plaintiff  by  7iihil  dicit,  becaufehe  had  not  anfwered 
"the  charge,  which  was  as  executor  of  an  executor. 

But  Holt  chief  juftice  took  this  difference  :  That  where  the  de- 
fendant confeffes  a  trefpafs,  and  avoids  it  by  fuch  a  matter  as  can 
never  be  made  good  by  any  fort  of  plea,  there  in  fuch  a  cafe  judg- 
ment fliall  be  given  upon  the  confefHon,  without  regard  to  fuch 
an  immaterial  iffue.  And  fo  is  the  cafe  in  3  Cro.  214.  for  there  the 
matter  of  the  juftification  could  never  be  made  good  by  any  fort 
of  plea.  For  his  being  an  acceffory  to  a  felony  would  never  juftify 
the  defendant  in  calling  him  thief.  But  where  the  matter  of  the 
juftification  is  fuch  a  matter,  as  if  it  were  well  pleaded,  would  be 
a  good  juftification,  there  though  it  be  ill  pleaded,  yet  that  ftiall 
not  be  taken  to  be  a  confeffion  of  the  plaintiff's  adion,  as  in  this 
cafe  here  of  the  way.  The  cafe  in  Leon,  is  not  law.  For  the 
faying  he  had  fully  adminiftred  the  goods  of  his  teftator,  does  not 
confefs  ajfets  of  his  teftator' s  teftator.  (Note,  when  Leon,  was 
cited,  the  judges  feem'd  to  flight  it.)  And  the  books  do  all  of 
them,  if  they  be  narrowly  looked  into,  turn  upon  this  difference ; 
where  the  confeffion  is  full,  and  the  matter  of  the  plea  is  ill  in  fub- 
ftance. 

Powell.  This  Is  no  confeffion.  The  old  books  take  a  difference 
between  an  exprefs  confeffion,  and  a  nicnt  dedire.  And  though 
the  way  be  ill  pleaded,  you  cannot  call  that  an  exprefs  con- 
feflion. 

Repleader.  Holt.     It  is  Contrary  to  the  tenor  of  all  the  books.     And  as  to  the 

matter  of  the  repleader.  Holt  fliid  upon  a  former  argument,  that 
the  defendant  being  out  of  court  by  his  default,  it  was  impoffible 
to  award  a  repleader.     For  upon  a  repleader  both  the  parties  muft 

If  the  defen-   replead,    which  the  defendant  can  never   do,  being  out  of  court. 

dant  makes     And  there  is  no  way  to  bring  the  defendant  into  court  again,  nei- 

tiefaulc  at «(/?  ^^^  ^^^   ^j^^  plaintiff  wave  the  default,  as  he  may  in  a  real  adion. 

friui  in  a  per-  ,  C  .  _     ,  '  , 

fonauaion,    iH  a  Teal  action,    if  the  tenant  makes  default   upon  the   day  of 

he  is  out  of  jn  the 

court. 
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the  return  of  the  original,  a  grand  cape  is  awarded,  and  upon  the 
return  of  it,  if  the  demandant  infifts  upon  the  default,  he  fliall  have 
judgment  final.  But  the  demandant  may  wave  the  default,  and  Default 
take  an  appearance  upon  the  grand  cape.  And  that  is  regular,  be-  ^^^*^  ' 
caufe  there  the  defendant  comes  in  by  procefs.  So  if  the  tenant 
make  default  at  nifi  prius,  the  default  is  recorded,  and  a  petit  cape 
is  awarded,  and  upon  the  return  of  that,  the  tenant  may  fave 
his  default.  But  when  the  defendant  makes  default  in  a  perfonal 
adlion,  the  default  can  never  be  waved,  for  there  is  no  procefs  to 
bring  him  into  court  again  :  and  befides,  the  day  of  7iifi  prius  and 
the  day  in  bank  is  all  one  day,  and  therefore  a  default  at  niji  prius 
cannot  be  waved  at  the  day  in  bank. 

At  the  ftirring  this  cafe  again  Holt  chief  juflice  faid,  that  fome 
old  books  held,  that  where  the  defendant  made  default  after  iilue 
joined,  judgment  fhould  be  given  by  default,  and  not  the  inqueft 
taken  by  default.  Some  old  books  indeed  are  fo,  but  I  never  un- 
derftood  the  reafon  of  them.  A  difference  has  been  taken  indeed, 
where  a  releafe  was  pleaded,  and  where  other  matter ;  in  the  firft 
cafe,  becaufe  that  plea  confefTes  the  debt,  if  the  defendant  made 
default  at  the  trial,  judgment  (hall  be  given  agalnfl  him  by  default ; 
but  even  in  that  cafe  they  agree,  the  plaintiff  may  go  on  to  trial,  if 
he  will.  As  to  all  other  cafes,  it  is  a  general  rule,  that  there  fliall 
be  no  judgment  by  default  after  iffue  joined.  By  the  ftatutes  of 
Wejim.  2.  and  Marlb.  the  defendant  can  have  but  one  default 
after  iffue  joined,  and  that  mufl  be  ad  proxitnum  diem.  Now  you 
always  appear  upon  the  return  of  the  venire  facias.  But  in  thofe 
days  the  defendant  was  called  folemnly  upon  the  return  of  the  venire 
■facias ;  and  if  he  made  default,  then  went  out  a  dijiringas^  in 
which  was  inferted  a  claufe  to  diflrain  the  defendant  to  appear; 
but  if  he  made  default,  dien  there  was  no  other  procefs  to  bring 
him  into  court  again,  and  fo  his  default  was  peremptory.  You 
have  got  a  trick  of  making  default,  but  let  me  warn  you  never  to 
make  defaults  any  more  ;  for  it  will  be  hard  to  maintain,  that  any 
judgment  can  be  given  for  the  defendant,  after  he  has  made  default. 
■Powell  juftice  faid,  that  a  defendant,  that  has  made  default,  is  not 
{o  out  of  court,  but  that  judgment  may  be  given  againfl  him,  but 
he-can  never  have  a  day  in  court  again.  And  the  court  ordered 
the  council  for  the  plaintiff  to  conllder,  whether  judgment  might 
not  be  given  againfl  tht  defendant  in  this  upon  his  default.  And 
adjourned. 

When  the  cafe  was  fVirred  again,  and  this  matter  of  the  con- 
felHon  mentioned  again,  the  court  over-ruled  it  again  upon  the 
fame  diflinilions.     See  20  Hen.  6.  31,  32.     22  H ::.  6.  58, 

Holt 
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Uolt  chief  juftice  took,  notice  of  the  ftatute  of  Marlb.  c.  13.  and 
JVeflm.  2.  c.  27.  and  as  I  took  it  faid,  that  by  thofe  ftatutes  the 
defendant  could  have  but  one  eflbin  or  one  default  after  iflued  joined, 
and  that  upon  the  venire  facias ;  fo  that  if  he  made  default  upon 
the  dijlri7jgas,  he  was  quite  out  of  court,  and  the  jury  {hould  be 
taken  by  def.iult:  but  that  before  iffue  joined,  the  firft  default  was 
peremptory,  and  judgment  fliould  be  given  againft  the  defendant 
by  default. 

Powell  faid,  that  there  was  a  difference  between  real  and  perfonal 
actions;  that  in  perfonal  actions  the  inquefl  fhould  be  taken  by 
default,  otherwife  in  real  adtions. 

And  the  court  were  of  opinion,  that  feeing  the  parties  could  not 
be  let  in  again  to  replead,  to  abate  the  writ.  But  then  Mr.  Weld 
moved  for  judgment  upon  the  demurrer,  becaufe  the  plea  was 
naught.  And  the  court  were  in  doubt  how  to  give  judgment  as 
this  cafe  flood,  there  being  fome  difference  about  the  flating  the 
cafe.  But  Powell  juflice  was  of  opinion,  that  as  this  cafe  is  put, 
the  writ  might  be  abated  for  the  lafl  trefpafs,  and  judgment  given 
for  the  plaintiff  for  the  firft.     But  the  cafe  was  adjourned. 

Upon  the  flirring  this  cafe  again,  the  cafe  appeared  to  be  con- 
trary, and  the  defendant,  that  pleaded  not  guilty  generally,  was 
found  guilty  of  the  firft,  and  not  guilty  of  the  fecond  ;  and  fb  the 
difficulty  was,  how  they  fliould  give  judgment  ?  for  they  agreed 
that  they  could  not  give  judgment  for  part  only,  but  they  muft 
give  judgment  upon  the  whole  record  for  the  whole,  as  to  both  the 
defendants :  and  alfo,  that  upon  the  immaterial  iffue,  the  judgment 
mufl  be,  that  the  bill  be  abated,  and  that  a  bill  might  be  abated  as 
to  p.irt  of  the  trefpafs,  and  ftand  good  for  the  reft;  but  they  never 
knew  it  abated  as  to  one  defendant,  and  ftand  good  againft  the 
other.     And  it  was  adjourned. 

Rcgina  verjl   Crofts. 

.An  inqaifitlon    AN  inquiiition  of  forcible  detainer  of  a  copyhold   mefuage   in 

ttitlrMaht'  ^^    Streathani,   of  which  Henry  Hamffon  was'  feifed   in  fee  ac- 

to  be  took  by  cording  to  the  cuftom,  ^c.  was  found  againft  the  defendant  the 

a  jury  of  the  eleventh  of  December  1702.    before  Mr.  Lade  and  Mr.  Hartley, 

1)0 'd  two  juftices  of  the  peace  in  Surrey-,  and  being  removed  into  the 

King's  Bench  by  certiorari,  after  feveral   motions  it  was  quafhed, 

becaufe  it  did  not  appear  that  the  jury  before  whom  the  inquiiitiou 

was  taken  were  of  the  neighbourhood,  nor  of  the  county,  it  being 

3  only 
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only  laid,  inqiiifitio,  &c.  capta  per  facrcirnentiim  Grorgii  Frank- 
ly;!, &c.  coram  the  two  juftices,  and  did  not  fay  of  what  place 
the  jury  were,  nor  proborum  et  legalium  hominum  comkatm  pracciiSli. 
See  Lamb.  Juft.  163.  Keb.  286.  Raymond  council  againft  the  de- 
fendant. 

Reglna  verf.  Robert  Mead  an  attorney. 

THE  defendant  and  eight  others  were  incorporated  under  an  Copyofpri- 
adl  made  in  the  39  Eliz.  by  the  name  of  the  furveyors  of  vate  books  rot 
the  highways  at  Aylesbury  in  the  county  of  Bucks,  and  were  truftees  ^°  l^eg'^*"- 
of  a  charity  called  Bedford's  gift.     An  information   was  preferred  fafg^offhe" 
againft  the  defendant,  for  executing  this  office,  being  an  ofHce  of  King  v.  Dr. 
truft,  without  having  took  the  oaths,  contrary  to  25  Car.  2.  c.  2.  P"^"«"-  ^'c^- 
To  which  he  pleaded  not  guilty.     And  now  Mr.  Raymond  moved  Oxford,  the* 
for  a  rule,  that  the  profecutor  might  have  two  books  produced,  crown  mail 
which  thefe  furveyors  kept,  in  which  they  entered  their  eledions,  no""''pf\"j;« 
and  alfo  their  receipts  and  difburfements ;  and  that  he  might  take  univerfity. 
copies  of  what  he  thought  neceffary,  and  that  the  books  might  be  H'l-zztieoz. 
produced  at  the  next  affifes  at  the  trial.     But  per  curiam  denied,  J"on"forrmY- 
becaufe  they  are  perfedly  of  a  private  nature,  and  it  would  be  to  demeanor, 
make  a  man  produce  evidence  againft  himfelf  in  a  criminal  pro- 
fecution. 

Weftbrooke  et  alii  verf.  Andrews. 
Intr.  Mich,  t  Ann.     B.  R.      Rot.  456.  . 

ERROR  on  a  judgment  given  againft  the  defendant  in  ^'^^ -^a  catiatw 
Common  Pleas,  in  an  aclion  of  trefpafs  for  breaking  the  plain-  in  trefpafs. 
tiff's  clofe,  ^c.  after  feveral  pleadings.      And  now  the  error  af-  ^'^^  ^  Saund. 
fign'd  was,  that  there  was  no  capiatur  entered.     But  per  curiam^ 
fince  the  late  ftatute,  which  takes  away  the  procefs  for  the  capiatur  ^  gj  5  -will. 
pro  fine,    there  need  be  none  entered.      And   judgment  was  af- &  Mar.  c.  1 2. 
firmed. 

Daniel  verf,  Morewood. 

TH  E  defendant  being  in  the  Marfimlfea  prlfon  of  this  court,  ^j.  ^  ^ 
upon  tnefiie  procefs  at  the  plaintiff's  fuit  for  debt,  efcaped.  Day  Rule. 
Whereupon  the  plaintiff  upon  an  affidavit  of  the  efcape  procured 
an  efcape  warrant  from  Mr.  juftice  Gould;  by  virtue  whereof  the 
defendant  was  took  up  in  St.  'Clemenf%  parifli,  and  carried  to  Neiv- 

A  a  a  g'^tCy 
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gate.  The  defendant  moved  by  his  council,  that  he  might  be  fet  at 
liberty,  becaufe  he  infifted  upon  it,  he  was  abroad  by  virtue  of  a  day 
rule,  when  he  was  took  by  the  efcape  warrant,  it  being  term  time ; 
and  upon  examination,  and  affidavit,  the  fadt  appeared  to  be,  that 
he  was  took  up  upon  the  efcape  warrant  before  the  Queen's  Bench 
fat  that  morning ;  and  that  after  the  Queen's  Bench  fat,  he  was  in 
the  petition  among  the  other  prifoners ;  and  a  day  rule  as  ufual  was 
made,  in  which  he  was.  And  though  there  are  to  be  no  fradlions 
in  a  day,  yet  the  court  held,  that  they  ought  not  to  fet  him  at 
liberty,  it  appearing  to  them,  that  when  he  was  arrefled,  he  had 
not  any  day  rule. 

Ward  verf.  Evans. 
Intr.  Pafch.    13  IFilL  3.     B.  R.      R.ot.  206. 

S.  C.  Conoyns  A  N  adion  upon  the  cafe  upon  an  indebitatus  aj}ump/it  was 
'5^-  ,  l\  brought,  wherein  the  plaintiff  counts  on  three  promifes,  viz. 
-j^,'    *   "     for  60/.  received  by  the  defendant  to  the  plaintiff's  ufe,  for  60/. 

5  Mod.  398.  lent  by  the  plaintiff  to  the  defendant,  and  on  an  infimul  ccmputajpt 
luMitatus  for  60  /.  On  ncn  ajfumpfit  pleaded,  the  caufe  was  tried  at  the  yiifi 
ajfumf.jit  for  ^,7,7;  at  Londojj,  before  the  lord  chief  juftice  Holt.  And  on  the 
aftwTa"^!^"  evidence,  the  hO.  appeared  to  be  ;  one  Fellows  a  merchant,  who 
took  the  gold-  kept  his  ca(h  with  the  defendant  Sir  Stephen  Evans,  a  goldfmith  in 
fmith's  note,  ' l^cmbard-jlrcet,  was  indebted  to  the  plaintiff  in  60/.  105.  the 
notpiid,  plaintiff  fent  his  fervant  to  receive  the  money  oi  Fellows,  who  or- 
iSaik.132, 3.  dered  his  fervant  to  pay  Ward'?,  man  the  money  at  Sir  Stephen 

6  Mod  '  6^  Evans's.  Accordingly  both  the  fervants  went  to  Sir  Stephen  Evans's 
II  Mod.  72,  fiiop,  and  there  Fellows's  fervant  direded  the  defendant's  fervant  to 
87-  pay  Ward's  fervant  the  60/.  10s.  and  to  indorfe  it  on  a  note  of 
1°  Mod  c°T.  loo^'  fi'oi'ii  the  defendant  to  Fellows,  in  part  of  payment  of  the 
3Sa]i<.  118.  100/.  The  defendant's  fervant  accordingly  indorfes  60/.  loj.  as 
than.  Free,     p^j;^  q^  j-j-jg  fj,\^]  ,^Q[g  Qf  I  GO /.  and  then  paid  10  i.  to  Ward's  {ev- 

vant,  and  gave  him  a  note  fubfcribed  by  one  V/allis  a  goldfmith 
for  60  /.  payable  to  one  Freeman  or  bearer,  which  the  plaintiff's 
fervant  accepted.  This  tranfidion  was  about  noon,  and  at  that 
time  Wallis  was  a  folvent  perfon,  and  continued  paying  his  bills 
till  night.  Next  morning  the  plaintiff's  fervant  coming  with  the 
note  to  receive  the  60  A  of  Wallis,  found  that  IFallis  had  ftopped 
payment,  and  was  become  infolvent.  Whereupon  the  plaintiff 
brings  this  adlion  againft  the  defendant  for  the  60  /.  Note,  it  did 
not  appear  upon  the  evidence,  that  the  plaintiff  was  conufant  of, 
or  privy  to,  this  tranladion  of  his  fervant,  or  had  given  him  any 
authority  to  receive  a  note  inftead  of  money,  or  approved  of  it 
afterwards.  This  matter  at  the  requeft  of  the  defendant's  council 
I  was 
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was  drawn  up  by  way  of  cafe,  and  was  put  into  the  paper  to  be 
argued. 

Three  points  were  made  in  this  cafe.  FirH:,  Whether  this  evi- 
dence was  fiifficient  to  maintain  the  declaration  on  any  of  the  three 
counts.  Secondly,  Whether  the  acceptance  of  the  note  upon  Wal- 
lis  by  the  plaintifFs  fervant  without  his  diredtion  or  approbation 
fhall  bind  the  plaintiff.  Thirdly,  Whether  the  delivery  of  fuch  a 
note  be  in  law  a  good  and  adlual  payment  of  the  60  /. 

Mr.  ferjeant  Hall  was  of  counfel  for  the  defendant,  and  gave  his 
opinion  for  his  client,  but  did  not  think  it  neceflary  to  labour  the 
points. 

Mr.  ferjeant  D^rW/ for  the  plaintiff  argued,  that  the  fervants  of 
merchants  might  in  fome  cafes  bind  their  mafters  by  their  ads,  but 
then  it  muft  be  in  the  bufinefs  of  a  merchant ;  but  a  fervant  can't 
accept  a  bill  of  exxhange  drawn  upon  his  mafter,  to  bind  his  mafter, 
unlefs  there  be  plain  and  ftrong  evidence,  that  the  mafter  gave  him 
authority  fo  to  do.     And  he  cited  Lex  mercatorio.^  265.  and  a  trea- 
tife  concerning  bills  of  exchange  by  'Jolm  Marius,  47.     A  Jorticri  Noee,  Hoit 
the  fervant  in  this  cafe  can't  bind  the  plaintiff  without  his  confent,  r'^'f^l"'^'", 
where  there  is  not  the  fame  neceffity,  nor  the  fime  advantage  to  b^ook  wls'a 
the  publick  by  incouraging  of  trade.     2.  This  is  no  adlual  payment,  very  good 
for  the  law  adjudges  nothing  aftual  payment,  but  money,  or  other  '^°°^'" 
thing    given  or  taken  in  fatisfadion  by   confent  of  both   parties. 
5  Co.  1 17.     PynneH  cafe.     This  note  is  but  as  a  bare  piece  of  pa- 
per, not   valuable   in   itfelf,    nor  valuable  to  the  plaintiff,    for  he 
can't  bring  any  adion  to  compel  the   payment  of  it,  but  in  the 
name  of  Freeman^  who  may  refufe  to  give  him  leave  to  ufe  his 
name.     He  agreed,  that  if  ^.  fells  goods  to  B.  for  50/.  and  at  the 
fame  time  B.  gives  A.  fuch  a  note  for  50/.  and  A.  accepts  it;  this 
is  an  adual  payment,  although  the  note  be  never  receiv'd  ;  becaufe 
it  Hiall  be  taken  as  part  of  the  contrad,  that  A.  was  to  accept  fuch 
note  in  fatisfadion  for  his  goods.     But  where  there  is  a  preceeding 
debt  or  duty,  as  in   this  cafe,  fuch  note  will  not  amount  to  pay- 
ment, till  it  be  paid,  unlefs  there  be  any  negligence  and  delay  in 
the  party  who  takes  the  note,  in  going  to  receive  it.     For  if  the 
goldfmith  continue  folvent  for  a  long  time  after  the  note  delivered, 
and  the  party  keep  the  note  by  him  without  demanding  the  money, 
and  afterwards  the  goldfmith  become  infolvent ;  he  that  took  the 
note  fliall  ftand  to  the  lofs  of  it,  becaufe  by  keeping  the  note  he 
prevented  the  other  from  receiving  it.      But  in  this  cafe  the   fad 
is  otherwife,  for  the  plaintiff's  fervant  went  the  next  morning  to 
receive  the  money. 

Holt 
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Afervant'sre-  IJrJt  .chief  juftice.  When  a  fervant  is  fent  to  receive  money  on 
r""biuvi'!r  a  bill,  he  can't  accept  a  note  inftead  of  money,  without  the  parti- 
fiot  bir.d  the  C'jlar  direftions  of  his  mafter,  Suppofe  the  fervant  in  this  cafe  had 
eiailcr.  brought  ffailts'^  note  home  to  the  plaintiff,  and  the  plaintiff  had 

fent  him  back  with  it,  refufing  to  accept  it,  and  infifting  to  have  mo- 
ney, then  it  would  not  have  been  a  payment  beyond  all  doubt. 
But  indeed  if  the  mafter  does  give  his  confent  fubfequent  to  the  ta- 
king of  the  note,  that  will  amount  to  an  authority  precedent.  But 
then  I  am  of  opinion,  and  always  was  (notwithftanding  the  noife 
and  cry,  that  it  is  the  ufe  oi  Lombard-Jlreet,  as  if  the  contrary  opi- 
nion would  blow  up  Lombard-ftj'eet)  that  the  acceptance  of  fuch 
a  note  is  not  adtual  payment.  I  agree  the  difference  taken  by  my 
Acceotance  of  brother  Drtrw^//,  that  taking  a  note  for  goods  fold  is  a  payment, 
goidfmun's  becaufe  it  was  part  of  the  original  contrail ;  but  paper  is  no  pay- 
payment,  ment  where  there  is  a  precedent  debt.  For  when  fuch  a  note  is 
given  in  payment,  it  is  always  intended  to  be  taken  under  this  con- 
dition, to  be  payment  if  the  money  be  paid  thereon  in  convenient 
time.  This  note  was  demanded  within  convenient  time,  but 
if  the  party  who  takes  the  note,  keep  it  by  him  for  feveral  days, 
without  demanding  it,  and  the  perfon  who  ought  to  pay  it 
becomes  infolvent,  he  that  received  it  muft  bear  the  lofs ;  becaufe 
he  prevented  the  other  perfon  from  receiving  the  money,  by  detain- 
ing the  note  in  his  cuftody.  As  for  the  nature  of  the  adion,  I  am 
ot  opinion,  that  an  ijidebitatm  cjfumpfit  for  monies  received  to  the 
plaintiff's  ufe  lies  properly  in  this  cafe,  and  that  this  evidence  is 
fufficient  to  maintain  the  plaintiff's  declaration.  For  when  the  60/. 
was  indors'd  on  Fellozvs's  bill,  as  fo  much  adually  paid  by  Sir  Steph. 
Evans  to  Fellows,  Fellcws  direding  that  fum  to  be  paid  to  the  plain- 
tiff, and  the  defendant  having  the  money  in  his  hands,  it  amounts 
10  a  receipt  of  fo  much  by  the  defendant  to  the  plaintiffs  ufe.  No 
doubt  the  adion  were  maintainable,  if  the  plaintiff  had  brought  the 
note  back  again  to  the  defendant,  and  though  he  did  not,  fince  it 
does  not  amount  to  adual  payment,  the  plaintiff  muft  recover. 

Pcivell  juftice.  This  evidence  will  maintain  the  declaration,  for 
Fcllcios's  cafti  remaining  in  the  defendant's  hands,  when  by  the  in- 
dorfement  the  defendant  is  difcharg'd  from  fo  much  of  Fellows's  note 
as  againft  him,  that  money  being  to  be  paid  by  his  diredion  to  the 
plaintiff,  it  is  a  receipt  by  the  defendant  to  the  plaintiff's  ufe.  The 
delivery  and  acceptance  of  IFa/Iis's  note  is  no  payment,  for  when  a 

.  mafter  fends  his  fervant  to  receive  money,  he  can't  accept  a  note 
in  lieu  of  it.     Perhaps  if  the   mafter  had  been  there  himfelf,  he 

would  have  refus'd  the  note,  as  knowing  the  infufficiency  of /^rt/- 
J:s ;  and  ftiill  the  fervant  oblige  him  to  take  fuch  a  note  by  his  ac- 
ceptance, without  his  mafter's  diredions .?  Indeed  if  the  mafter  con- 
ients  to  it  afterwards,  that  amounts  to  a  previous  command.     Then 

the 
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the  taking  of  fuch  a  note  is  no  payment ;  for  it  is  always  a  condi- 
tional acceptance,  and  fo  underftood,  not  to  be  a  dilchargc  till 
paid ;  and  if  it  fliould  be  othervvife,  it  would  be  to  let  in  fraud, 
and  give  goldfmiths  and  others  an  opportunity  of  cheating  traders. 
But  ftili  the  money  ought  to  be  demanded  in  convenient  time,  for 
if  the  party  keep  the  note  by  him  without  demanding  it,  he  muft 
run  the  hazard  of  it,  but  here  it  was  demanded  in  due  time. 

Let  the  plaintiff  take  his  judgment,  per  totam  curiam. 

Tranter  verf.  Watfon. 

TT/JlTSONw^s  mafter  of  a  merchant  fliip,  which  was  taken  at  s.  C.  Saik. 
''^'^    fea  by  a  French  privateer,     Watfon  agreed  with  the  ciptain  of  35- 
the  privateer  for  the  ranfom  of  the  fliip  and  goods  at  i20o/.  and  as  A  mailer  of  a 
a  pledge  or  fecurity  for  the  payment  of  the  money,  Watfon  was  de-  an'^nTmy  l- 
tained  and  carried  into  France ;  but  the  (hip  and  goods  were  re-  greestore 
leas'd,  and  were  brought  into  Bri/lo/,  where  the  fliip  was  unladed,  '^'=='"  "  ^°^  .^ 
and  the  goods  landed  (after  cuftom  paid)  and  delivered  to  one  Day  ;  carried  into  " 
but  whether  in  trufl:  for  the  benefit  of  the  mafter,  or  for  the  ufe  of  Fra„cf,  and 
the  owners,  was  not  agreed.    Watfon  commences  his  fuit  in  the  court  '*'^",|''',^'^^: 
or  Admiralty  againlt  the  owners,  to  compel  them  to  pay  tUe  1200/.  and  goods  in 
and  redeem  him ;  and  thereupon  a  warrant  was  ilTued  out  of  that  ^^^  admiraii/. 
court  to  arreft  the  (liip  and  goods  in  quadam  caufa  fihagii,  in  or-  ,',   ' 
der  to  compel  the  defendant  to  appear  there,    and  the  ihip  and 
goods  were  feis'd  thereon.  Mr.  Broderick  and  Mr.  Dee  pray'd  a  pro- 
hibition as  to  the  goods,  fuggefting  the  feifure  on  land  infra  corpus 
£omitatus,    and  fo  not  within  their  jurifdidion.     He  infilled,  that 
the  mafter  has  no  power  to  make  fuch  an  agreement,   nor  to  fub- 
■ijedt  the  goods  to  the  payment  of  his  ranfom,    without  the  exprels 
authority  and  confent  of  the  owners.     The  power  of  hypothecation 
in  a  voyage  for  necefTarics,  is  incident  to  his  ofhce,  and  allow'd  for 
the  necefTity  of  the  thing,  and  the  benefit  of  the  owners;   but  this 
•is  not  fo,  for  this  is  a  redemption,  and  a  new  buying  of  the  ihip ; 
and  if  this  be  allow'd  lawful,  it  will  give  a  power  to  the  mafler, 
to  do  an  injury  to  the  owners,  by  obliging  them  to  the  performance 
of  an  agreement  of  his  making,  upon  any  terms  never  fo  unreafon- 
able,  and  to  compel  them  to  pay  more  than  the  fliip  and  goods  arc 
worth,  as  the  agreement  in  this  cafe  is.     Befides  the  power  of  the 
mafter  is  only  over  the  ftiip,  and  he  has  no  power  over  the  goods 
and  lading,  to  make  any  difpofition  thereof.     Admitting  the  mafter 
has  fuch  power,  to  fubjedl  the  goods  to  the  payment  of  this  ranfom, 
yet  he  ought  not  to  bring  the  fuit  in  his  own  name,  but  the  fuit 
ought  to  be  carried  on  in  the  name  of  the  vendee  or  purchafer  of 
the  goods.     Admitting  the  fuit  proper,  yet  the  feifure  is  illegal,  fox 
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the  court  of  admiralty  cannot  award  fuch  procefs,  as  their  firft  pro- 
cefs  to  compel  the  party  to  appear,  in  the  nature  of  an  execution 
againft  the  goods.  And  they  can  no  more  begin  with  fuch  procefs 
than  an  inferior  court  ;  and  as  a  prohibition  fliall  be  awarded  to  an 
inferior  court  in  fuch  cafes,  fo  ought  it  in  this,  though  the  party 
have  not  yet  appear'd,  nor  any  libel  be  as  yet  exhibited.  And  fo 
Salk.  31.  was  it  done  in  the  cafe  of  Captain  Sands  and  Sir  Jofiah  Child,  5  Will. 
&  Mar.  a  prohibition  was  there  granted  on  the  warrant,  before 
any  libel. 

On  the  other  fide  it  was  infifted  by  Mr.  Eyre  and  Mr.  Mcwi- 
tagiie^  that  no  prohibition  ought  to  go  in  this  cafe ;  for  that  the 
mafter  has  power  in  this  cafe,  to  fubjedl  the  goods  to  the  pay- 
ment of  his  redemption  ;  and  it  is  founded  on  the  fame  reafon 
as  his  power  of  hypothecation,  the  necef?ity  of  the  thing,  and 
the  benefit  of  the  owners,  by  parting  with  fome  part  of  the 
goods  to  fave  the  reft,  whereas  otherwife  the  whole  would  have 
been  lofl.  So  is  Molloy  213,  214.  Hob.  11,  12.  [Note,  Hclt 
chief  juflice,  upon  his  citing  Mcllcy,  faid,  cite  the  authorities  there 
mentioned  if  you  will,  but  do  not  cite  the  book  itfelf.  ]  But  this  be- 
ing a  matter  and  a  caufe  properly  within  the  jurifdidlion  of  the 
court  of  admiralty,  fliall  be  determined  there.  And  in  a  maritime 
caufe,  whereof  they  have  conulance,  the  procefs  of  the  court  may 
be  executed  upon  land,  infra  corpus  comitatus.  Befides  the  fale  or 
delivery  of  the  goods,  upon  land,  will  not  take  away  the  jurifdiftion 
of  that  court,  fince  they  have  jurifcliftion  of  the  original  matter. 
And  fo  it  is  adjudg'd,  i  Sid.  320.  'Thompfon  v.  Smith.  3  Crs. 
685.  2  Sawid.  2^g.  Radley  v.  Egglcsjicld.  i  L6'^^  243.  'Turner 
V.  Neale.  As  to  the  objedlion,  that  the  (xixt  in  curia  admirrditatis 
ought  not  to  be  in  the  mafler 's  name,  they  anfwer'd,  that  it  is  moft 
proper  in  his  name  ;  for  the  captors,  to  whom  the  ranfom  belongs,* 
and  who  have  the  mafter  in  their  cuftody,  cannot  fue  in  their  owii 
names,  becaufe  they  are  enemies  j  but  if  the  fuit  be  not  carried  on 
between  proper  parties,  it  is  good  caufe  for  an  appeal,  and  fhall  be 
determined  by  the  rules  of  the  inarine  law,  but  it  is  no  ground  for 
a  prohibition.  But  admitting  the  merits  of  the  caufe  to  be  againft 
the  mafter,  yet  the  ov^-ners  came  too  foon  for  a  prohibition  before 
they  have  appear'd,  and  before  any  libel  exhibited,  fo  that  it  can- 
not appear  to  this  court,  what  the  nature  of  the  fuit  is. 

The  court  defired  to  hear  a  civilian,  before  they  made  any  rule 

in  this  cafe,  and  accordingly  Dodor  Lr.ne  attended  for  the  plaintiff 

Salvage  of  ad-  in  curia  admiralitatis.      He   argued,    that    falvage,    or  caiifa  fal- 

dlaton.^""'"  '^''■S"->  ^-s  it  is  mentioned  in  the  warrant,  is  of  admiral  jurifdiftion  : 

that  the   mafter  reprefents  both  the  owners  of  the  fhip,  and  the 

traders,    and  has  a  truft  repofed  in  him,    which  extends  to  the 

3  goods 


Trill.  1  erm  2  Annae  reginae.  933 


goods  as  well  as  the  Hiip  ;  the  mafter  may  detain  the  goods  of  the 
merchant  for  the  freight  of  the  fliip,  or  wages  of  mariners.  The 
mafter  in  this  cafe  by  the  marine  law  has  an  hypothecation  of  the 
goods  to  him,  to  keep  till  payment  be  made  of  the  money  agreed, 
ond  not  only  a  bare  poffeffion,  and  therefore  though  he  depart  with 
the  poficffion  of  the  goods  before  payment,  that  does  not  divert:  his 
intereft.  The  goods  were  in  the  power  and  poffeil^on  of  the  enemy, 
vrbo  might  have  kept  or  deflroyed  them  all,  if  they  had  not  been 
redeemed  by  the  mafter,  which  is  for  the  benefit  of  the  owners. 
Redemption  is  a  redemption  by  the  mailer,  and  gives  fecurity  for 
the  payment  of  the  money  agreed,  by  fubjeding  his  perfon  as  a 
pawn  or  pledge,  fo  that  he  has  as  it  were  paid  for  the  goods.  This 
power  of  redemption  is  not  founded  on  the  Rhcdia?!  lav/s,  or  the 
laws  of  Oleron^  but  arifes  from  the  cuftom  and  law  of  nations,  and 
the  fame  cuftom  or  law  gives  the  mafter  in  this  cafe  an  intereft  in 
the  lliip  and  goods. 

Here  Holt  chief  juftice  interrupted  him  and  faid,  we  are  not  now 
upon  the  merits  of  the  caufe,  for  that  is  not  before  us  upon  this  motion. 

It  was  agreed  by  the  whole  court,  that  no  prohibition  fhould  be 
granted  in  this  cafe. 

Holt  chief  iuftice  faid,  you  come  too  foon  for  a  prohibition,  before 
appearance,  and  a  libel  filed,  for  you  are  not  yet  in  court.  If  this 
procefs  be  an  illegal  procefs,  and  not  juftifiable  by  the  rules  of  their 
law,  you  may  take  your  remedy  by  an  aftion  of  trefpafs  or  replevin. 
The  cafe  of  Sands  and  Sir  Jofiab  Child  was  on  an  adion  upon  the  fta- 
tute  of  Rich.  2.  and  not  on  a  prohibition  as  was  fuggefted.  We  can- 
not try  the  legality  of  the  procefs  upon  a  motion.  If  it  come  be- 
fore us  on  an  aftion  of  trefpafs,  we  lliall  then  judge  both  of  the  le- 
gality of  the  procefs  and  the  power  of  the  mafter.  If  a  replevin  or 
an  action  of  trefpafs  be  brought,  and  there  be  a  iurifdidion,  we 
muft  .determine,  whether  what  was  done  was  legally  done  or  no, 
upon  whatfoever  law  it  is  grounded,  whether  ecclefiaftical,  mari- 
time, the  law  of  nations,  or  v/hether  [H.  %]  It  feems  very  juft 
and  reafonable  in  this  cafe,  that  the  owners  of  the  eroods  ou2:ht  to 
pay  the  redemption.  If  a  pirate  ftiouid  take  the  fliip  and  goods,  jf  ^  pj^^jg 
and  the  mafter  redeem  them,  the  owners  fhall  make  him  fatisfac- takes  the  ihip 
tion,  and  then  much  more  in  this  cafe,  when   taken  by  an  enemy.  a/i^S°="S,and 

'  •'     the  m«lter  re- 

When  the  mafter  makes  a  Compofition  for  the  benefit  of  the  owners,  deem  them, 
it  is  highly  reafonable  that  he  fhould  be  indemnified.     The  whole  the  owners 
fhip  and  goods  would  have  been  prize,   if  he  had  not  made  this  tijf^^q^n"*  *' 
compofition  ;  therefore  where  there  is  an  inftant  danger  of  lofing 
fliip  and  goods  (as  in  this  cafe,  when  they  were  under  the  capture 
and  power  of  the  enemy)  and  no  hopes  of  faving  them  then  ap- 
pears 
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pears  (though  afterwards  it  may  happen  that  the  flilp  may  be  refcu- 
ed  on  Irefli^'purluit),  cannot  the  mafter  make  fuch  an  agreement  as 
this,  as  well  as  he  may  throw  part  of  the  goods  overboard  in  cafe 
of  a  temped:,  to  fave  the  reft  ?  The  mafter  has  the  cuftody  and 
care  of  the  (hip  and  goods.  Suppofing  then  that  the  mafter  has 
fuch  a  power  of  compounding,  the  goods  then  remain  to  him  as  a 
fecurity  to  him,  and  he  may  detain  them  till  payment,  as  he  may 
for  freight.  But  then  it  is  to  be  confidered,  whether,  when  he  has 
once  delivered  them  to  the  owner,  or  to  his  ufe,  he  has  not  depart- 
ed with  his  fecurity,  and  has  no  way  to  come  at  them  again,  as  it 
is  in  cafe  of  freight  ?  Thefe  things  are  confiderable,  if  we  go  into 
the  merits  of  the  caufe,  but  that  not  being  before  us,  I  give  no  opi- 
nion therein. 

Powell  juftice.  This  procefs  being  only  to  compel  the  parties  to 
appear,  you  come  too  foon  for  a  prohibition  before  libel.  We  can- 
not determine  the  legality  of  the  procefs  in  this  manner.  If  that 
court  has  a  power  in  any  cafe  to  proceed  againft  the  goods,  and  to 
feife  them  on  procefs,  we  ought  not  to  grant  a  prohibition ;  for 
how  does  it  appear  to  us,  but  that  this  procefs  is  awarded  in  fuch  a 
cafe,  wherein  it  lawfully  may  ?  As  to  the  merits,  it  feems  very 
reafonable,  that  the  mafter  fhould  have  power  to  make  fuch  a  re- 
demption, as  he  may  throw  part  overboard  in  a  tempeft,  to  fave 
the  reft.  And  here  the  goods  feem  to  remain  in  the  nature  of  a 
pawn  to  the  mafter,  to  fecure  the  payment  j  and  if  the  mafter  by 
delivering  out  the  goods  has  loft  his  intereft  therein,  and  fo  the  fei- 
fure  illegal,  yet  we  cannot  determine  that  on  the  return  of  the  procefs 
before  libel:  you  may  plead  that  matter  there,  but  we  cannot  take 
notice,  that  the  procefs  is  illegal;  if  it  be,  you  have  your  remedy. 

-Could  agreed.     Pcwys  abfenL 

Ewer  verf.   Jones. 


:od.  ]V  /fR.  Dee  moved  for  a  prohibition  to  the  court  of  admiralty, 
balk  227.    ^^  The  cafe  was,  Jones  and  other  feamen  libelled  there  againft 
s.  C.  Comyns  the  owners  for  their  wages,  who  pleaded  the  ftatute  of  limitations. 


S.  C.  6  Mod. 
25- 


',37-  but  the  judge  over-ruled  the  plea,  and  gave  fentence  for  the  man- 

Statute  0    1-   ^^^^  ^^  recover,  and  thereupon  the  owners  appealed,  and  pending 


niitations 


pleaded  in  the  the  appeal  they  come  for  a  prohibition.  Mr.  Dee  urged,  that  the 
fulffor' mar°i  *  ^^^^'^^  cxtcuds  to  that  coutt  in  this  cafe,  becaufe  the  fuit  here  is 
nerswlgesa-  againft  the  perfon  immediately  for  recovery  of  the  debt,  and 
gainft  the  the  proceedings  are  not  againft  the  fhip,  which  was  loft  in  the 
owners  of  the  voyage,  whereby  the  feamen  have  loft  their  wages.  It  is  without 
"^'  queftion,  that  the  contraft  is  a  matter  properly  conufable  by  the 

2  common 
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common  law,  and  of  right  only  fuable  in  the  common  law  courts, 
where  the  plea  would  be  a  bar,  and  the  fult  in  the  admiralty  court 
is  only  by  indulgence.  It  might  be  otherwife,  if  there  were  no  re- 
medy to  be  had  but  only  in  that  court.  But  when  the  parties  have 
proper  remedy  in  the  courts  of  cotnmon  law,  they  ought  not  to 
deprive  us  of  the  benefit  of  the  ftatute,  by  fuing  in  the  court  of 
admiralty.  And  fince  it  is  only  by  the  favour  of  this  court,  that 
the  fuit  there  is  allowed,  you  will  not  grant  a  favour  to  them, 
which  may  turn  to  our  prejudice. 

Serjeant  Darfiall  againft  the  prohibition  infifted,  that  the  ftatute 
does  not  extend  to  the  court  of  admiralty,  or  other  courts  proceed- 
ing by  the  rules  of  the  civil  law.  This  is  a  matter  of  which  they 
have  conufance,  and  the  judge  of  the  admiralty  is  the  proper  judge  •■ 

to  determine  this  matter ;  and  after  he  has  given  his  fentence,  this 
court  muft  give  credit  to  it,  and  ought  not  to  grant  a  prohibition 
in  a  caufe  within  their  jurifdidion,  but  leave  them  to  proceed  ac-  ; 

cording  to  the  rules  of  their  own  law.  As  in  cafes  of  hypotheca- 
tion and  barretry.  i  Rolle,  Court  530.  p.  2.  Bernard  verf.  Bridg- 
man.     Hob.  11.      i  Rolle^  Court  530,  531,  532.  P.    5  jac.  B.  R.  ' 

Squire's  cafe.  The  ftatute  does  not  extend  to  fuits  in  that  court 
by  the  words  of  it,  and  it  fhall  not  be  taken  by  equity.  The  fta- 
tute is  not  pleaded  in  a  fuit  of  Chancery,  nor  in  the  Ecclefiaflical 
Court  for  a  legacy,  nor  in  a  fuit  founded  on  a  particular  cullom, 
as  a  writ  de  rationabili  parte  boyiorum.  March  129,  152.  Force 
'u.  Brown.  The  flatute  extends  not  to  an  adtion  of  debt  for  arrears 
of  rent  by  indenture.     Hutt.  109.  Freeman  verf.  Stacy. 

Holt  chief  juflice.     If  the  fuit  in  the  Admiralty  Court  were  for  a 
meer  maritime  caufe,  it  would  be  out  of  the  ftatute  ;  for  the  ftatute 
means  only  duties  fuable  at  common  law,  and  fliall  not  be  extended 
by  equity  beyond  the  letter  of  it :  therefore  the  ftatute  does  not  ex- 
tend to  a  writ  de  rationabili  parte  bonormn,  nor  to  a  fuit  in  equity. 
Debt  on  an  award  is  held  not  to  be  within  the  adl,  but  in  this  cafe  Statute  of  li- 
the fuit  is  for  a  matter  properly  fueable  at  common  law,  and  there-  citations  does 
fore  it  feems  the  ftatute  extends  to  it.     Suppofe  any  of  the  plain-  a°fu!un 
tiffs  in  the  Admiralty  Court  had  brought  his  aftion  at  common  equity, 
law,  would  not  the  ftatute  have  extended  to  it  ?  And  the  fuit  in 
the  Admiralty  Court  is  not  de  jure^  but  by  indulgence.     As  to  the 
cafes  cited  by  my  brother  Darnall,  not  one  of  them  is  applicable 
to  the  prefent  cafe.     The  fentence  of  a  civil  law  court  in  a  foreign  SentenceofcU 
realm  ftiall  be  executed  in  a  court  of  the  fame  nature  here,  and  ^''  '^"^  =o"f' 
•  proceeding  after  the  fame  law ;   and  no  prohibition,  becaufe  the  reaL°execu. 
temporal  courts  proceed  by  a  due  law,  and  we  muft  give  credit  to  ted  here, 
the  fentence ;  as  it  was  adjudged  in  the  time  of  Charles  the  fecond, 
between  Hughs  and  Cornelius.     An  Eng/ijlj  ftiip  was  taken  at  fea 

C  c  c  by 
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by  a  French  veffel  after  the  peace  made  between  us  and  the  Dutchy 
wherein  France  was  left  out,  and  the  fliip  was  carried  into  France^ 
and  condemned  there  as  a  Dutch  (hip,  and  afterwards  the  fhip  came 
into  England;  and  in  an  adion  of  trover  brought  by  the  owner  of 
the  fhip  againft  the  vendee  it  was  adjudged,  that  by  the  fentence  in 
the  court  oi  France,  though  it  were  an  unjufl:  fentence,  the  property 
was  altered  j  and  the  vendee  had  judgment. 

Powell  juftice.  I  agree  that  the  ftatute  fliall  not  be  extended  by 
equity  beyond  the  letter,  and  therefore  they  do  not  allow  the  plea 
in  Chancery.  I  agree  alfo  that  an  adlion  is  maintainable  at  com- 
mon law  on  this  contraift,  and  that  the  plea  would  be  a  bar.  But 
it  feems  hard  to  allow  the  plea  in  this  cafe.  But  upon  reading  the 
plea  Powell  iuflice  took  an  exception  to  it,  and  faid  you  have  plea- 
ded it  ill.  For  you  fay,  reciting  the  libel,  that  it  appears  thereby, 
that  no  fuit  was  profecuted  for  this  matter  within  fix  years  after  the 
time  it  is  alledg'd  to  be  due,  being  the  time  limited  by  the  flatute. 
Now  it  is  not  material  when  the  debt  is  laid  in  the  libel  to  accrue, 
but  you  mufl  plead,  that  the  caufe  of  action  did  not  accrue  with- 
in fix  years.  Suppofe  you  fhould  plead  to  an  adlion  at  common  law, 
that  it  appears  by  the  declaration,  that  fix  years  are  elapfed  fince 
the  adtion  accrued,  would  that  be  good  ?  Now  you  pray  a  prohi- 
bition, not  becaufe  they  proceed  in  a  matter  wherein  they  have  no 
jurifdidtion,  but  becaufe  the  judge  has  over-ruled  your  plea  which  he 
ought  to  have  allow'd ;  and  if  the  ftatute  had  been  pleaded  in  this 
•manner  at  common  law,  we  fhould  have  given  the  fame  judgment 
and  over-ruled  it  too,  and  fhall  we  then  grant  a  prohibition  as  upon 
an  ill  fentence?  Plead  it  right;  we  will  not  award  a  prohibition, 
■becaufe  they  over-rule  an  ill  plea.  And  though  it  be  infifled,  that 
•that  the  judge  founded  his  fentence  upon  the  infufEciency,  and  not 
;the  informality  of  the  plea,  we  will  not  examine  the  reafons  of  the 
fentence. 

Holt  chief  juflice  ace.  Suppofe  it  appears  on  the  face  of  the 
libel,  that  the  caufe  of  adion  accrued  above  fix  years  fince,  is 
that  a  caufe  for  a  prohibition  ?  Surely  not,  for  the  plaintiff  may 
have  fued  out  procefs  before.  As  at  common  law,  you  cannot 
take  advantage  of  the  flatute  on  the  declaration,  but  mufl  plead  it, 
becaufe  the  plaintiff  ought  to  have  liberty  to  reply,  that  procefs 
was  fued  out  before  and  continued,  or  that  he  was  beyond  fea,  or, 
the  like.  This  is  not  only  informally  pleaded,  but  a  fault  in  fub- 
llance;  for  not  having  alleged  dire^ly  that  the  caufe  of  aftion 
arofe  above  fix  y  rs  before,  you  have  hindred  the  plaintiffs  from 
■replying  a  matter  to  help  themfelves.  And  though  the  fubflance 
and  mater  of  the  plea  be  good,  and  ought  to  be  allow'd,  yet  be- 
iing  ill  pleaded  the  fentence  is  good  j  and  if  they  have  given  a  good 

2.  fentence. 
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fentence,  though  upon  ill  reafons,  that  is  no  foundation  for  a  pro- 
hibition J  for  we  will  not  examine  the  reafons  of  their  judgment ; 
that  will  be  fet  right  on  an  appeal.  Though  I  am  not  fatisfied, 
that  no  prohibition  ought  to  go,  when  the  proceeding  only  is 
erroneous.  The  fentence  is  given  on  the  plea  as  it  is  pleaded,  and 
you  make  the  over-ruling  the  plea  the  ground  of  your  motion, 
but  fhall  we  grant  a  prohibition  for  over-ruling  an  ill  plea  ?  If  the 
judge  ought  to  have  admitted  the  allegation  when  he  has  not,  that 
is  a  proper  gravatnen  for  an  appeal.  Perhaps  the  plaintiffs  were 
beyond  fea,  and  did  not  return  within  the  fix  years,  and  then 
they  are  out  of  the  flatute.  Powell  agreed,  Difcharge  the  rule  for 
a  prohibition,  per  tofam  curiam. 

It  v^ras  afterwards  moved  again,  but  a  prohibition  flill  denied  ; 
but  it  feem'd  chiefly  becaufe  the  defendants  had  appeal'd,  for  a 
prohibition  was  granted  in  Eajier  term  between  Hide  and  Partridge 
in  the  fame  cafe. 

Note,  that  was  only  in  order  to  declare,  &c.  that  the  point  might 
be  more  folemnly  fettled. 

On  the  debate  of  this  matter  Holt  chief  juftlce  faid,  that  a  de-  Devifee  may 
vifee  may  maintain  an  adtion  at  common  law  againft  the  terre-te-  tjon^arcom- 
nant  for  a  legacy  devis'd  out  of  land.     I  make  no  queftion  of  it,  mon  law  for « 
for  where  a  ftatute,  as  the  32  Gf  34  Hen.  8.  of  wills,  gives  a  man  legacy  out  of 
a  right,  he  (hall  have  an  adion  to  recover  it  of  confequence ;  be- 
caufe his  right  is  created  by  adt  of  parliament :  and  where  an  aft 
of  parliament  creates  a  right,  or  forbids  a  thing  to  be  done,  an  ac- 
tion lies  ex  conjequenti  on  the  ftatute  for  the  party  grieved.     H,  J. 

Regina  verf.  Potter  ct  alios. 


certiorari 


AN  indidlment  was  preferred  againft  the  defendants  before  tlie  a  , 
iuftices  of  peace  on  the  ftatute  12  Car.  2.  c.  24.  for  affault-  lies  to  remove 
ine  and  beatingj  a  cuftom-houfe  officer.     On  a  traverfe  of  the  in-  ^  conviaion 

D  n    r  -o     1      1         1     r         •     I  •  after  verditt 

dictment  the  defendants  were  convicted,  but  before  judgment  given  on  an  india- 
they  obtain'd  a  certiorari  to  remove  the  record  of  convidlion.     Mr.  ment,  and  be- 
Attorney  general  moved  for  a  procedendo,  for  they  cannot  remove  ^^^^^  ^' 
the  record  of  conviftion  only,  for  by  that  means  they  prevent  the 
juftices  from  giving  judgment ;   they  ought  to  ftay  till  judgment 
given,  and  then  bring  their  writ  of  error.     The.e  is  a  capias  out 
againft  the  defendants  to  bring  them  in,  for  the  juftices  cannot  give 
judgment,  and  fet  a  fine  upon  them,  in  their  abfence,  unlefs  they  A  fine  cannot 
appear,  no  more  than  this  court  can,  as  was  held  in  the  cafe  ®f  defenVantV 
Mead  the  quaker  -on  a  conviftion  en  the  conventicle  ad:.  abfensc. 

Mr. 
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Mr.  Broderick  for  the  defendant.  We  fhall  take  exceptions  in 
arreft  of  judgment,  and  matters  of  law  are  more  rit  to  be  deter- 
mined here  than  before  the  juftices.  Such  certioraris  have  been 
allowed  to  remove  recordum  couviSlionis,  and  a  certiorari  is  the 
only  method  in  this  cafe,  for  a  writ  of  error  does  not  lie  here,  no 
more  than  on  a  convidion  before  the  juftices  by  virtue  of  any 
particular  authority. 

Holt  chief  juftice.  Without  queftion  we  may  award  a  certiorari 
after  convidlion,  and  before  judgment,  though  it  be  founded  on 
an  indidtment ;  and  it  may  be  reafonable  to  do  it  in  fome  cafes,  as 
was  done  on  the  indidment  of  murder  between  Lijle  and  Arm- 
Jlrong ;  and  in  the  time  of  Scroggs  chief  juftice,  on  a  conviction 
upon  an  indidment  for  words  in  GlouceJIer,  a  certiorari  was  award- 
ed, to  the  end  the  King's  Bench  might  give  the  judgment  for 
the  greater  example.  We  ufually  grant  a  certiorari,  where  it 
appears  to  us  to  be  fuch  a  conviction,  upon  which  no  writ  of  error 
lies.  And  it  was  the  old  courfe  of  the  crown-office,  firfl:  to  re- 
move the  whole  record  and  proceedings  on  an  indictment  by  cer- 
tiorari, and  then  bring  a  writ  of  error  quod  coram  "cobis  re/idet^ 
even  after  judgment  given  on  the  indictment.  But  though  we 
may  grant  a  certiorari,  yet  we  will  confider  whether  it  be  proper 
or  not ;  and  therefore  fince  the  defendants  have  flood  a  trial  before 
the  juflices,  it  is  reafonable  the  juflices  fl:iould  give  judgment  alfo : 
therefore  take  a  procedendo,  and  let  the  defendants  bring  their  writ 
of  error,  if  they  think  fit.     Powell  juftice  agreed. 

AfKby  verf.  Wliite  &  alios. 

S.  C.  Salk.     pLacita  coram  domino  rege  apud  Wejlmoiiajierium  de  termino  fanSli 
s^C  6  Mod  liilarii  an?io  13  Will.  3.  Regis,    Rot. /\.6o.    Bucks,  ff.  Mattlias 

45.  AJl:by  queritur  de  Willi elmo  White,  Ricardo  Talbois,  Willi clmo  b'll. 

Cafe  for  refu-  gf  Ricardo  Heydon,  in  cujlodia  mareJcalU,  &c.  pro  eo  videlicet,  quod 
hifvotelnlhe'-^^'  26  die  Novembris  I2  Will.  3.  e  curia  cancellariae  ipf.us  doridni 
eleflion  of  regis  nuHc  apud  WeJimonaftc7-ium  in  cotnitatu  Middlefcxiae  enic.na'vit 
parliament  qmddam  breve  ipjius  domini  regis  nunc  tunc  vicecomiti  Bucks  praedicii 
direSlum,  recitando  quod  dictus  dominus  rex  de  advifamento  et  afjenfu 
confilii  fui  pro  quibujdam  arduis  et  urgcntibus  negotiis  eundem  dictum 
dominum  regcm,  Jlatum,  et  dejcnfionem  regni  fui  AngUae,  et  ecclejlae 
Anglicanae  concernentibus,  quoddam  parliamentum  fuum  apud  ciw- 
tatem  fuam  Wejlmonafterium  fexto  die  Februarii  tunc  proxime  fu- 
turi,  tejieri  ordina'verit,  et  ibidem  cum  praelatis,  mcgnatibus,  et 
proceribus  dicti  regtii  fui  colloquium  habere  et  tractatutn,  idem  domi- 
nus rex  nunc  eidem  tunc  vicecomiti  Bucks  per  dictum  breve  prae- 

(epit 


men. 
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Ci'pif  finmter  iiijuugevdo,  quod  faSla  prodamatione  in  proximo  diSlo 
comitatH  fiio  poji  reccptionem  ejitfdan  brevis  tenendo  de  die  et  loco 
praediStis,  duos  f/iilites  gladiis  cin&os  magis  idoneos  et  difcretos  co- 
mitcitus  pracdir'i,  et  de  qualibet  civitale  comitatus  illim  duos  cives, 
et  de  quoiibet  burgo  duos  ktrgenjes  de  difcretioribus  et  magis  fuffici- 
cntibus,  libere  ct  indifcrenter  per  illos,  qui  bujnfmodi   prodamationi 
interforent  just  a  for  mam  jlatuti  inde  editi  et  proviji,  eligi,  et  ;?<?- 
mitia   eonindcm  militum,   avium,   et   burgenfmm  fic   eligendorum  in 
quibufdam  indenturis  inter  ipfuni  tunc  vicecomitem  et  illos,   qui  hu- 
jujhodi  eledioni  interforent  inde  conficiendis  (licet  hujufmodi  eligendi 
prnefentes  forent  vel  ahfcntes)  infer i,  eofque  ad  diBos  diem  et  locum 
venire  ficeret,   ita   quod  iidem  milites  plenam   et  fufficientem  pote- 
fiatem  pro  fe  et  communitate  comitatus,  ^c.  civitatum  et  burgorum  prac- 
diBorum  divifm  ab  ipfis  haberent,    ad  faciendum  et  confentiendum 
his,  quae  tunc  ibidem  de  communi  confilio  diSli  regni  ipfius  domini 
re'^is  Jiunc,  favente  Deo,  contingerent  ordiiuiri  Juper  negotiis  ante- 
dit'tis,   ita   quod  pro  dcfeSlu  poteftatis  hujufmodi,  feu  propter  impro- 
vidam    eleSlionem    mllitum,    civium,    aut   burgenfmm  praediBorum, 
diBa  negotia  infeBa  non  remanerent  quovis  modo,  et  eleBionem  illam 
in  pleno  comitatu  ipfus  tunc  "vicecomitis  faBani   diftinBe  ct  aperte 
Jub  figillo  fuo  et  figillis  eorum  qui  eleSHoni  illi  interforent  eidem  do- 
mino regi  nunc  in  cancellaria  jiia  ad  diBos  diem   et  kcum   certifi- 
caret  indilate,    remittens   eidem   domino  regi  alteram  partem  inden- 
turae  praediBae  eidem  brevi  confutam,    una  cum  brevi  illo ;    quod 
quidem  breve  poftea  et  ante   praediBum  fextum  diem  Februarii  in 
brevi  praediBo  mentionatum,  fcilicet  29  Dccembris  amio   iz  fupra- 
diBo  apud  bur  gum  de  Aylefhury  praediBum  in  diBo  comitatu  Bucks, 
cuidem    Roberto   Weeden  armigero  tunc  vicecomiti  ejufdem  comitatus 
Bucks  dellberatum  fuit  in  forma  juris  exequendum ;    virtute   cujus 
quidem  brevis  praediBus  Robertas  Weeden  vicecomes  comitatus  Bucks 
praediBi  ut  praefertnr  tunc  et  ibidem  exijlens.,  poftea  et  ante  prae- 
diBum fextum  diem  Februarii,  fcilicet  30  Decembris  anno  12  fupra- 
diBo  apud  burgum  de  Ayleft.ury  praediBum  in  diBo  comitatu  Bucks, 
fecit  nuoddam  pracceptum  fuiini  in  fcriptis  fub   figillo  ipfus  Robcrti 
iVeeden  officii  fui  viccccmitis  comitatus  Bucks  praediBi,    conftabu- 
lariis  burgi  de  Aylesbury  praediBi  direBum,  recitando  diem  et  locum 
parliamenti  praediBi   tencndi,  perinde  eos  rcquirens  et  eis  in  man- 
datis  dans,    quod  faBa  prodamatione  infra  burgum  praediBum  de 
die  et  loco  in  codem  pr  accept  0  red  tat  is,  caufarent  libere   et  indiffe- 
renter  eligi  duos  burgenfcs  burgi  illius  de  difcretioribus  et  magis  fuf- 
jicientibus  per   ipfos  qui  hujufmodi  prodamationi   interforent,   juxta 
fortnam  ftatutorum  in  talibus  cafibus  editorum  et  provi forum,   ct  no- 
mina  diBorum  burgerfium  fc  eleBorum    (licet  praefentes  forent  vel 
ebfentes)  inferi  in  quibufdam  indenturis  inter  diBum  vicecomitem  et 
illos  qui  haberent  inter efje  in  hujujmodi  eleBione,    ct  quod  eos  venire 
facer cnt  ad  diem  ct  locum  in_  codem  praecepto  recitatos,    ita.  quod 
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■  dUfi  burgerjj'es   hahe^'cnt  plcnam  et  Jvfficieiitem  poteftatem  pro  fe  et 
c-ymmumtate  burgi  pracdtSii  ad  faciendum  ct  onfaiiicndum  iis,  quae 
lunc    ibidem  dc    couimuv.i   conjilio  dicii   regni,  favtntc  Deo,  contin- 
gerent  ordinari  fupcr  ncgotiis  afiledi^is,  ita  quod  pro  defcElii  hujuf- 
jnodi  potejiatis,  aid  propter  imprcvidam  eleclionem  burgenfium  prae- 
diciorum,  dicia   negctia   infccla  non  rtmaiierent,   ct  quod  clc^ionem 
indilaie  eidem  tunc   incecomiti  certijicarent,   mittentcs  eidem   liccco- 
tniti  alteram  partem  indenturae  praediciae  diclo  praecepto  annexam, 
tit  idem  vicecomes  eandem  certijicaret  diBo  domino  regi  in  cancella- 
ria  fua  ad  diem  et  locum  praediSfos :  quod  quidem  praeceptum  poftea 
et  ante  pracdicfum  fextuiji  diem  Februarii,  jcilicet  codem  30  Dccem- 
bris   anno  fiipradi&o,  apud  biirgum.de  Aylesbury  prpcdiSium  in  diSlo 
comitatu  Bucks,   eifdem    W..  W.    R.  T.    IV.  B.    et  R.  H.  adtunc  ct 
ufque  ad  et  poft  returnwn  ejufdem  brevis  conjlabulariis  burgi  de  Aylef- 
bury  praediBi  exiflentibus,    iti  forma  juris  exequendum   dcliberatum 
fuit,   qiiibus  quidem  W.  W.  &c.  ratione  cfficii  fui  praediSii  corjia- 
hulariorum  burgi  praedicli  executio  praecepti  illiiis  de  jure  adtunc  et 
ibidem   pertimdt :    virtute    cujus  quidem  praecepti  ac  'vigore  brcjis 
praediSti  iidem  burgenj'es  burgi  praediSfi  cxijlentes  in  ea  parte  dcbite 
praeniortiti  pojlea    et    ante  Jextum   Februa?-ii,  fcilicet    6   Jamiarii 
anno  12,  ^Sc.  apud  biirgum   de  Aylesbury  praediFium,  coram  eijdem 
W,  W,  Cfr.  con/labulariis  praediSlis  ajfeniblati  fucrunt  ad  duos  bur- 
genjcs  pro  burgo  illo  eligendum,  fecundum  cxigcntiam  brevis  et  prae- 
cepti praediSlorum,  et  durante  ajjemblatione  ilia  ad  intentio7iem  illam, 
ct    antequam    hujufmodi  duo    burgenjes    virtute   brevis   et  praecepti 
praedidii  elecli  fuerunt,  fcilicet  die  et  anno  ultimo  fupradiSlis,  apud 
burgum  de  Aylesbury  praediSlum  in  comitatu  praediBo,  idera  Matthias 
^Jliby  adtunc  et  ibidem  exidetjs  burgenfis  et  inhabitans  burgi  prae- 
Aicli,   et  eleemofynas  ibidem  aid  alibi  adtunc  aid  antea  non  recipiens, 
fed  debit e  qualificatus  ct  intitulatus  exijiens   ad  fuffragium  fuum  ad 
eligendum  duos    burgcnfes  pro  burgo  praediBo  fecundum  exigentiam 
brevis  et  praecepti  praedicli  dandum  coram  eifdem  W.  W.  tSc.  qua- 
tuor  con" abulariis  burgi   illius,  quibus  tunc  et  ibidem  debit e  pertinuit 
■ad  fuffragium  ipfius  Matthiae  Afiby  de  et  in  praemijjis  capiendum  et 
tilkcandiim,   paratus  fuit  et   ootulit  fuffragium  fuum  dare  pro  eli- 
igendo  Tbomam  Lee  baronettum,  et  Simone7n  Mayne  armigerum,  duos 
burgenfes  pro  parliamento  illo,  virtute  et  fecundum  exigentiam   bre- 
vis et  praecepti  praediBorum ;  ac  fuffragium  ipfius  Matthiae  tunc  et 
ibidem  de  jure  debuit  admitti,  et  praedicli  IF.  W.  ^c.  fie  conjlabu- 
larii  burgi  praediBi  tunc  et  ibidem  exijlentes,  tunc  et  ibidem  requi- 
Jiti  fuerunt  per  ipfum  Matthiam  Apby  ad  fuffragium  ipfius  Matthiae 
AJl:}by  praediBi  in  praemiffis  recipiendum  et  ailocandum :   iidem  ta- 
.men  W.  W.  &c.  adtunc  et  ibidem  conjiabularii  burgi  praediBi  exi- 
jlentes, praemifforum  non  ignari,  fed  machinantes  et  fraudulenetr  et 
jnalitiofe  intendentes  eundem  Matthiam  AJliby  in  bac  parte  damnifi- 
care,    et  de  pnvilegio  fuo  de  et  in  praemiffis  praediBis  impedire  et 
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tcUiUter  fruflrare^  eiindem  M.  A.  fuffragiwu  jlunn  in  en  parte 
dare  adtunc  et  ibidem  ohflruxere  et  adtunc  ct  ihidim  penitus  reaifa- 
-jcre  ad  eundan  M.  J.  fufragium  fuum  pro  e//g\-?!do  duos  burgaifcs 
pro  biirgo  illo  ad  parliank'ntum  pracdidhun  dure  punnittejiduin,  ac 
fuff'ragium  ipfius  M.  A.  pro  eteSlione  illo  ncn  receperwit  ncqiie  alio-  . 
awsrimt :  ac  duo  burgctifes  de  burgo  illo  pro  pr..rliamcnto  pracdlSlo 
ipracdiSlo  M.  /I.  JiCy  ut  pracfcrtur,  excliifi)  Jim  aliqiio  fiiffragio  ip- 
fius M.  A.  adtunc  et  ibidem  '■jirtiite  brevis  ct  praecepti  pracdicii 
cle£li  fuerunt ;  in  enervationem  praediSli  privilegii  ipf.us  M.  A.  dc 
et  in  praemijjis  praedi5iis :  iinde  idem  M.  A.  dicit,  quod  dcteriora- 
tus  ejly  et  damnum  babct  ad  "oalentiam  2Co  libf-arum,  ct  inde  pro- 
ducit  Jc£iam,  C^c. 

After  a  verdi6t  for  the  plaintiff  on  not  guilty  ple?.ded,  it  was 
mov'd  in  arreft  of  judgment  by  ferjeant  IVbitacre,  that  this  adion 
was  not  maintainable.  And  for  the  difficulty  it  v/as  order'd  to 
ftand  in  the  paper,  and  was  argued  Trin.  i  Q^Anne  by  Mr.  JTeld 
and  Mr.  Mountague  for  the  defendants,  and  this  term  judgment 
was  given  againft  the  plaintiff,  by  the  opinion  of  Pozvell,  Potvys, 
and  Gouldy  juftices.  Holt  chief  juftice  being  of  opinion  foj  the 
plaintiff. 

Gonld  juftice.  I  am  of  opinion,  that  judgment  ought  to  be 
given  in  this  cafe  for  the  defendants,  and  I  cannot  by  any  means 
be  reconciled  to  give  my  judgment  for  the  plaintiff,  for  there  are 
no  foot-fteps  to  warrant  fuch  an  opinion,  but  only  a  Tingle  cafe. 
I  am  of  opinion,  that  this  adtion  is  not  maintainable  for  thefe  four 
reafons :  firft,  becaufe  the  defendants  are  judges  of  the  thing,  and 
ad  herein  as  judges :  fecondly,  becaufe  it  is  a  parliamentary  matter, 
with  which  we  have  nothing  to  do  :  thirdly,  the  plaintiff's  privi- 
leo-e  of  voting  is  not  a  matter  of  property  or  profit,  fo  that  the 
hindrance  of  it  is  merely  dativium  fine  injuria :  fourthly,  it  relates 
to  the  publick,  and  is  a  popular  offenfe. 

As  to  the  firft,  the  King's  writ  conftitutes  the  defendant  a  judge 
in  this  cafe,  and  gives  him  power  to  allow  or  difallow  the  plain- 
tiffs vote.  For  this  reafon  it  is,  that  no  adlion  lies  againft  a  fheriff 
for  taking  infufficient  bail,  becaufe  he  is  the  judge  of  their  fuffi- 
ciency.  So  k  the  caCe  of  Medcalf 'verf.  Hodgefon,  Hutt.  120.  and 
their  fufficiency  is  not  traverfable,  as  i  Lev.  86.  Bentlcy  verf.  Hore, 
Upon  the  fame  reafon  the  refolution  of  the  court  is  founded  in 
the  cafe  of  Hammond  v.  Howell,  2  Mod.  2 1 8.  that  no  adion  lies 
af^ainft  a  man  for  what  he  does  as  a  judge.     9  Hen.  6.  60.  p.  9. 

2.  This  is  a  parliamentary  matter,  and  the  parliament  is  to 
judge  whether  the  plaintiff  had  a  right  of  eleding  or  not ;  for 
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it  may  be  a  difpute,  whether  the  right  of  election  be  in  a  feledt 
number,  or  in  the  populace ;  and  this  is  proper  for  the  parliament 
to  determine,  and  not  for  us ;  and  if  we  Should  take  upon  us  to 
determine,  that  he  has  a  right  to  vote,  and  the  parliament  be  of 
opinion  that  he  has  none,  an  inconvenience  would  follow   from 
contrary  judgments.     So  in  2  Ve7itr.   37.  Onjlow's  cafe,    it  is  ad- 
judged, that  no  ad:ion  lies  for  a  double  return  of  members  to  ferve 
in  parliament.     The  refolution  of  the  King's  Bench  in  the  cafe  of 
Barnardijloji  v.  Soame,  2  Lev.  114.  was  given  on  this  particular 
reafon,  that  there  had  been  a  determination  before  in  parliament  in 
favour  of  the  plaintiff.     And  Hale  faid,  we  purfue  the  judgment  of 
the  parliament ;  but  the  plaintiff  would  have  been  too  early,  if  he 
had  come  before ;  and  yet  that  judgment  was  reverfed. 

3.  It  is  not  any  matter  of  profit,  either  z"«  praefenti  or  in  fiituro. 
To  raife.  an  aftion  upon  the  cafe,  both  damage  and  injury  muft 
concur,'  as  is  the  cafe  of  19  Hen.  6.  44.  cited  Hob.  iby.  If  a  man 
forge  a  bond  in  another's  name,  no  adion  upon  the  cafe  lies,  till 
the  bond  be  put  in  fuit  againfl  the  party :  fo  here,  it  may  be  this 
refufal  of  the  plaintiff's  vote  may  be  no  injury  to  him,  according 
as  the  parliament  fliall  decide  the  matter ;  for  they  may  adjudge, 
that  he  had  no  right  to  vote,  whereby  it  will  appear,  the  plaintiff 
was  mifbaken  in  his  opinion  as  to  his  right  of  eledion,  and  confe- 
quently  has  fuflained  no  injury  by  the  defendant's  denying  to  take 
his  vote. 

4.  It  is  a  matter  which  relates  to  the  public,  and  is  a  kind  of 
popular  offenfe,  and  therefore  no  adion  is  given  to  the  party  ;  for 
by  the  fame  reafon  one  man  may  bring  an  adion,  a  hundred  may, 
and  fo  adions  infinite  for  one  default ;  which  the  law  will  not  al- 
low, as  is  agreed  in  Williams'^  cafe,  5  Co.  y^.  a.  and  104.  b. 
Boulton's  cafe.  Perhaps  in  this  cafe  after  the  parliament  have  ad- 
judged the  plaintiff  has  a  right  of  voting,  an  information  may  lie 
againfl  the  flieriff  for  his  relufal  to  receive  it.  '  So  the  cafe  of  For^ 
v.  Kcskiris,  2  Cro.  368.  2  UroivnL- 194.  Such  an  adion  as  this  was 
riever  brought  before,  and  therefore  fliall  be  taken  not  to  lie,  though 
that  be  not  a  conclufive  reafon.  As  to  the  cafe  of  Sterling  v.  I'urner, 
2  Liv.  50.  2  Fentr.  50.  where  an  adion  was  brought  by  the  plain- 
tiff, who  was  candidate  for  the  place  of  briogemafler  of  London^ 
for  rcfufing  him  a  poll,  and  adjudged  maintainable,  there  is  a  lois 
of  a  profitable  place.  So  the  cafe  oi  Herring  v.  Finch,  2  lev.  250. 
where  the  plaintiff  brought  an  adion  on  the  cafe  againfl  the  defen- 
dant, for  that  the  plaintiff  being  a  freeman,  who  had  a  voice  in  the 
eledion  of  a  mayor,  the  defendant  being  the  prefent  mayor  reflifed 
to  admit  his  voice;  in  that  cafe  the  defendant  is  guilty  of  a  breach 
of  his  faith  :  and  in  both  thefe  cafes  the  plaintiff  has  no  other  re- 
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medy,  either  in  parliament  or  any  where  elfe,  as  the  plaintiff  in  our 
cafe  has.  So  that  I  am  of  opinion,  that  judgment  ought  to  be 
given  for  the  defendant  upon  the  merits.  But  upon  this  declaration 
the  plaintiff  cannot  maintain  any  adlion,  for  the  plaintiff  does  not 
allege  in  his  count,  that  the  two  burgeffes  eleded  were  returned, 
and  if  thev  were  never  returned,  there  is  no  damage  to  the  plaintiff. 
See  2  Buljlr.  265.  But  I  do  not  rely  upon  this  fault  in  the  decla- 
ration. 

P(riV)'s  juftice.  I  am  of  the  fame  opinion,  that  no  aftion  lies 
again  ft  the  defendant,  i.  becaufe  the  defendant  as  bailiff  is  quaft 
a  judge,  and  has  a  diftinguifhing  power  either  to  receive  or  refufe 
the  votes  of  fuch  as  come  to  vote,  and  does  prefide  in  this  affair  at 
the  time  of  eledion  :  though  his  determination  be  not  conclufive, 
but  fubjedl  to  the  judgment  of  the  parliament,  where  the  plaintiff 
muft  take  his  remedy. 

2.  If  the  defendant  mifbehave  himfelf  in  his  office  by  maKing  a 
falfe  or  double  return,  an  action  lies  againft  him  for  it  on  the  late 
ftatute,  and  therein  all  this  matter  of  refufing  the  plaintiff's  vote  is 
comprifed,  and  all  the  fpecial  matter  is  fcann'd  in  that  adion. 
And  if  you  allow  the  plaintiff  to  maintain  an  adion  for  this  mat- 
ter, then  every  eledor  may  bring  his  adion,  and  fo  the  officer 
fliall  be  loaded  with  a  number^of  adions,  that  may  ruin  him  ;  and 
he  may  follow  one  law-fuit,  though  he  may  not  be  able  to  follow 
many.  Thefe  adions  proceed  from  heat,  I  will  not  call  it  revenge  ; 
and  it  is  not  like  fpliting  of  adions,  fcilicet,  of  one  caufe  of  adion 
into  many,  but  the  caufes  of  adion  are  feveral,  and  the  court  cannot 
unite  them,  but  A.  B.  C.  D.  E.  and  a  hundred  more,  may  at  this 
rate  bring  adions, 

3.  There  is  a  vaft  intricacy  in  determining  the  right  of  eledors, 
and  there  is  a  variety,  and  a  different  manner  and  right  of  eledion 
in  every  borough  almoft.  As  in  feme  boroughs  every  potwaller  has 
a  right  to  vote,  in  feme  refiants  only  vote,  and  in  others  the  out- 
lying burgeffes  that  live  a  hundred  miles  off;  nay,  I  know  Ludlow 
a  borouo;h,  where  all  the  burgeffes  dauditers  hulbands  have  a  right 
to  vote.  But  now  all  this  matter  is  comprifed  in  an  adion  againft 
the  officer  for  a  falfe  return.  But  it  is  objeded,  that  by  the  law 
of  England  every  one  who  fuffers  a  wrong  has  a  remedy  ;  and  here 
is  a  privilege  loft,  and  fliall  not  the  plaintiff"  have  a  remedy  ?  To 
that  I  anfwer,  firft,  it  is  not  an  injury,  properly  fpeaking ;  it  is  not 
damnum,  for  the  plaintiff  does  not  lofe  his  privilege  by  this  refufal, 
for  when  the  matter  comes  before  the  committee  of  eledions,  the 
plaintiff's  vote  will  be  allowed  as  a  good  vote  :  and  fo  in  an 
adion  upon  the  cafe  by  one  of  the  candidates  for  a  falfe  return,  this 
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tender  of  his  vote  by  the  plaintiff  fhall  be  allowed  as  much  as  if  it 
had  been  given  aftually  and  received.  And  if  this  refufal  of  the 
plaintiff's  vote  be  an  injury,  it  is  of  fo  fmall  and  little  confideration 
in  the  law,  that  no  aftion  will  lie  for  it;  it  is  one  of  thofe  things 
within  the  maxim,  de  minmis  non  curat  lex.  In  the  cafe  of  Ford 
V.  Eoskuts,  2  Cro.  368.  Mo.  843.  2  BuIJlr.  336.  i  Rcll.  Rep.  125. 
where  an  aftion  is  brought  againft  the  lord  of  a  copyhold  manor, 
for  refufing  to  accept  one  named  as  fucceffor  for  life  by  the  pre- 
ceeding  tenant  for  life,  according  to  the  cuftom,  there  the  plaintiff 
fuffers  an  injury,  and  yet  it  is  adjudged,  that  no  adion  lies.  The 
late  ftatute  7  G'  8  Will.  3.  gives  an  adlion  againft  the  officer  for  a 
misfeafance  to  the  party  grieved,  /.  e.  to  the  candidate,  who  is  to 
give  his  vote ;  fo  that  by  the  judgment  of  the  parliament  he  can- 
not have  any  adtion.  Before  the  ftatute  of  23  He7i.  6.  no  adion 
ky  for  the  candidate,  who  was  the  party  aggrieved,  againft  the  of- 
ficer, foi^a  falfe  return,  becaufe  it  related  to  parliamentary  matters, 
as  is  adjudged  3  Lev.  29,  30.  OnfloiD  1;.  Rapley,  and  yet  he  had  an 
injury';  and  till  the  7  cif  8  Will.  3.  no  adion  lay  for  the  candidate 
againft  the  officer  for  a  double  return,  as  is  adjudged  in  the  fame 
cafe,  3  Lev.  2^.  2  Ventr,  37.  and  yet  he  fuffered  an  injury  thereby; 
a  fortiori  no  action  fliall  He  for  the  plaintiff  in  this  cafe. 

4.  This  action  is  not  maintainable  for  another  reafon,  which  I 
think  is  a  weighty  one,  viz.  this  action  is  primae  imprejjionii  ;  never 
the  like  action  was  brought  belore,  aud  therefore  as  Littleton  ufes 
it  to  prove  that  no  action  lay  on  the  ftatute  of  Morton^  Ji  parent  a 
conquer antur,  f.  108,  for  if  it  had  Iain,  it  would  have  fometimes  been 
put  in  ufe :  fo  here.  So  in  the  cafe  of  lord  Say  and  Seale  v.  Stepbem, 
Cro.  142.  for  the  law  is  not  apt  to  catch  at  adions.  It  is  agreed 
by  the  confent  of  all  ages,  that  no  adion  lay  at  common  law  againft 
the  officer  for  a  double  return  ;  and  yet  in  one  year,  viz.  1 64 1 . 
there  were  no  lefs  than  feventy  double  returns,  and  yet  they  made 
no  ad  to  help  it,  though  the  parliament  could  not  be  mifconufant 
of  the  matter. 

5.  Another  reafon  againft  the  adion  is,  that  the  determination 
of  this  matter  is  particularly  refcrved  to  the  parliament,  as  a  matter 
properly  conufible  by  them,  and  to  them  it  belongs  to  determine 
the  fundamental  rights  of  their  houfe,  and  of  the  conftituent  parts 
of  it,  the  members ;  and  the  courts  of  We/lminfier  ihall  not  tell 
them  who  fliall  fit  there.  Befides,  we  are  not  acquainted  with  the 
learning  of  eledions,  and  there  is  a  particular  cunning  in  it  not 
known  to  us,  nor  do  we  go  by  the  lame  rules,  and  they  often  de- 
termine  contrary  to  our  opinion  without  doors.  The  late  ftatute, 
which  enads,  that  the  laft  determination  of  the  ho-jfe  as  to  the 
right  of  elcdion  fhall  be  a  rule  to  the  judges  in  the  trial  of  any  caufe^ 
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is  a  declaration  of  their  power,  and  the  paths  the  judges  are  to  walk 
in  are  chalked  out  to  them,  Co  that  they  are  not  left  to  ufe  their 
own  iudgment;  but  the  determination  of  the  houfe  is  to  be  the  rule 
of  law  to  us,  and  we  are  not  to  examine  beyond  that.  Suppofe 
in  this  action  we  (liould  adjudge  one  way,  and  after  in  parliament 
it  Ihould  be  determined  another  way ;  or  fuppofe  a  judge  of  mjl 
friuSi  before  whom  the  caufe  comes  to  be  tried,  fliould  fay,  I  am: 
not  bound  by  the  rule  of  the  laft  determination  in  parliament  in 
this  adion,  for  this  is  another  fort  of  adion,  not  within  the  mean- 
ing of  the  ftatute  ;  thefe  things  would  be  of  ill  confequence. 

6.  Another  reafon  againft  this  aflion  is,  that  if  we  fliould  allow 
this  aftion  to  lie  for  the  plaintiff,  a  fortiori  we  mufl;  allow  an  adion 
to  be  maintainable  for  the  candidates  againft  the  defendant  for  the 
fame  refufal;  for  the  candidates  have  both  damnum  et  injiiriam,  and 
are  the  parties  aggrieved ;  and  if  we  fhould  allow  that,  we  fhall 
multiply  adtions  upon  the  officers  at  the  fuit  of  the  candidates,  and 
every  particular  eledlor  too ;  fo  that  men  will  be  thereby  deterred 
from  venturing  to  act  in  fuch  offices,  when  the  ading  therein  be- 
comes fo  perilous  to  them  and  their  families.  I  will  not  infift  upon 
the  exceptions  to  the  declaration,  but  give  my  opinion  upon  the 
merits.  I  think  there  is  a  fufficient  allegation  in  the  count  of  the 
return  of  the  election,  efpecially  after  a  verdict.  Nor  fhall  I  infift,' 
that  ft  does  not  appear  in  the  declaration,  how  near  the  party  was 
to  be  chofen  ;  nor  that  this  action  is  brought  merely  for  a  poffibi- 
iity,  for  this  is  an  action  for  a  perfonal  injury,  and  the  plaintiff" 
might  give  his  vote  for  which  he  pleafed,  either  the  candidate  that 
had  fewer  or  more  voices,  or  he  might  give  his  vote  for  one  who 
had  no  other  burgefs's  voice  but  the  plaintiff's  own  ;  for  the  plain- 
tiff in  thofe  cafes  is  deprived  as  much  of  his  privilege,  as  if  the 
perfon  for  whom  he  voted  was  neareft  to  be  chofen.  But  it  has 
been  objected,  that  the  defendant  ihould  not  have  abfolutely  re- 
fufed  to  receive  the  plaintiff's  vote,  but  ffiould  have  referved  it  for 
s,  fcrutiny,  and  fliould  have  admitted  it  de  bene  cfe.  To  that  I 
anfwer,  he  might  indeed  have  done  (o,  but  he  was  not  obliged  to 
do  it,  for  the  officer  fuppofed  to  know  every  man's  right  and 
pretenfe  of  eledion,  and  commonly  the  weaker  party  are  for  bring- 
ing in  new  votes,  and  deviling  new  contrivances  ;  but  the  officer 
oudit  to  difallow  them  at  firft,  and  not  to  give  fo  much  counte- 
nance  to  fuch  a  pradice,  as  to  referve  it  for  a  fcrutiny.  As  here  in 
■Weftminller  ball,  when  a  matter  of  law  comes  before  us,  if  it  be 
a  clear  cafe,  we  may  give  judgment  in  it  on  the  firft  argument, 
and  it  will  be  a  good  judgment,  although  it  be  ufual  to  hear  leveral 
arguments.  The  objedion  of  weight  is  the  refolution  between 
Stirling  and  Ttimer,  2  Lev.  50.  Hale  faid  it  was  a  good  prece- 
dent :  and  the  cafe  of  Herring  and  Finch,  2  Lev.  250.  though  as 
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to  that  cafe  it  was  not  adiudged  upon  the  matter  of  law,  but  went 
off  upon  a  point  of  evidence ;  yet  I  will  admit  the  adlion  to  lie  for 
the  plaintiff  in  thofe  cafes,  but  they  do  not  at  all  relate  to  the  par- 
liament, but  are  matters  of  cuftom  merely  relating  to  the  govern- 
ment of  the  city,  and  are  properly  determinable  at  common  law. 
And  although  it  may  be  faid,  that  this  cafe  alfo  relates  to  the  govern- 
ment of  the  town,  fo  does  a  public  nufance  in  a  high  way;  but  if 
a  particular  perfon  receive  an  injury,  he  may  have  his  adtion ;  but 
that  does  not  relate  to  the  parliament  as  this  matter  does,  and  the 
whole  cafe  here  turns  upon  that,  viz.  its  being  a  parliamentary 
matter.  If  we  fhould  admit  this  aftion  to  lie,  we  fliall  have  work 
enough  in  Wefiminfter  hall  brought  in  by  a  fide  wind;  nay,  fo 
much,  that  we  fliall  even  be  glad  to  petition  the  parliament  to  take 
this  power  away  from  us.  Befides,  the  judgment  here  cannot  be 
called  properly  a  determination,  it  will  only  be  a  litigation  ;  for 
our  judgment  cannot  be  cited  as  an  authority  in  parliament,  nor 
will  the  parliament  mind  it,  or  be  bound  up  by  it,  for  they  them- 
felves  are  not  bound  even  by  their  own  determination,  but  may 
determine  contrary  to  it,  though  that  be  a  rule  upon  the  courts  of 
TVeJiminJler.  But  it  has  been  objedted,  that  this  is  no  determination 
of  the  eledion  in  this  judgment,  but  only  of  a  particular  injury. 
To  that  I  anfwer,  it  will  be  in  confequence  a  determination  of  the 
eledlion  ;  for  if  the  plaintiff  had  a  right  to  vote,  then  this  ad:ion 
is  maintainable  ;  if  he  has  no  right,  then  he  can  have  no  adtion ; 
and  by  confequence  twenty  others  may  have  a  right  to  vote,  and 
the  election  may  turn  upon  this  fingle  vote ;  and  his  right  of  voting 
is  as  much  parliamentary  as  the  whole  election,  and  may  as  much 
intangle  the  cafe.  It  is  faid  in  Ofijlow's  cafe,  2  Ventr,  37.  that  the 
courts  at  Wejlminjler  muff  not  inlarge  their  jurifditftion  in  thefe 
matters,  flirther  than  the  ffatutes  give  them  ;  and  indeed  it  is  a  hap- 
pinefs  to  us,  that  we  are  fo  far  difengaged  from  the  heats,  which 
attend  eledlions.  Our  bufinefs  is  to  determine  of  maim  and  tuumy 
where  the  heats  do  not  run  fo  high,  as  in  things  belonging  to  the 
legiflature :  therefore  this  being  an  unprecedented  cafe,  I  fhall  con- 
clude with  a  faying  of  my  lord  Coke,  2  Buljl.  338.  Qmnii  mio^ 
ijatio  plus  ncoitate  perturbat  qiiam  utilitate  prodeji, 

Pcnvell  juflice.  I  am  of  the  fame  opinion,  that  judgment  ought 
to  be  arrefted.  As  to  the  novelty  of  this  adion,  I  think  it  no  ar- 
gument againft  the  adlion  ;  for  there  have  been  adtions  on  the  cafe 
brought,  that  had  never  been  brought  before,  but  had  their  begin- 
ning of  late  years,  and  we  muft  judge  upon  the  fime  reafon  as  other 
cafes  have  been  determined  by.  I  do  not  agree  with  my  brothers 
upon  their  hvft  reafon,  that  the  defendant  is  a  judge.  I  do  not  un- 
derftand  what  my  brother  Powys  means  by  fayingi  he  is  quaji  a 
judge ;  furely  he  muff  be  a  judge  or  no  judge.     The  bailiff  is  not  a 

judge, 
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judge,  but  only  an  officer,  or  minifter  to  execute  the  precept.     But 

1  agree  with  them  in  their  other  reafons  to  give  judgment  againft 
the  plaintiiF,  and  chiefly  becaufe  in  this  adtion  there  does  not  appear 
fuch  an  injury  or  damage  as  is  neceffary  to  maintain  an  adion  on 
the  cafe.  An  injury  muft  have  relation  to  fome  privilege  the  party 
has.  The  cafe  of  'Turner  and  Sterling,  2  Lev.  50.  is  adjudged  up- 
on a  particular  rcafon ;  for  the  defendant  by  refufing  him  the  poll, 
deprived  him  of  the  means  of  knowing  whether  he  had  a  right  or 
not.  If  cejiuy  que  ufe  defires  the  feoffees  to  make  a  feoffment  over 
to  another,  and  they  refufe,  no  adlion  upon  the  cafe  lies  againfl 
them  for  this  refufal.     And  in  the  cafe  of  Ford  againft  Hoskins, 

2  Bulflr.  337.  2  Cro.  368.  it  is  refolved,  that  no  adiion  lies  for  the 
nominee  againft  the  lord,  for  refufing  to  keep  a  court,  and  to  ad- 
mit him;  yet  that  is  a  hard  cafe,  for  the  party  is  thereby  depriv'd 
of  the  means  of  coming  to  his  right.  But  that  cafe  differs  from 
the  cafe  of  Sterling  againft  Turner  ;  for  the  party  hath  a  known  re- 
medy in  Chancery,  to  compel  the  lord  to  hold  a  court,  and  admit 
him,  but  the  other  hath  no  remedy  againft  the  mayor  but  an  adion. 
Here  is  no  injury  to  the  plaintiff,  for  though  he  has  alledg'd  in  his 
declaration,  that  he  had  a  right  to  vote,  and  was  hindered  of  it  by 
the  defendant,  yet  that  does  not  give  him  a  right,  unkfs  the  find- 
ing thereof  by  the  jury  do  confer  fuch  right;  but  that  cannot  be  (o^ 
for  the  jury  cannot  judge  of  this  right  in  the  firft  inftance,  becaufe 
it  is  a  right  properly  determinable  in  parliament.  The  parliament 
have  a  peculiar  right  to  examine  the  due  eledion  of  their  members, 
which  is  to  determine  whether  they  are  elefled  by  proper  eledors, 
fuch  as  have  a  right  to  eledl ;  for  the  right  of  voting  is  the  great 
difficulty  in  the  determination  of  the  due  eledion,  and  belongs  to 
the  parliament  to  decide.  But  it  is  objeded,  admitting  the  plaintiff 
had  a  right  to  vote,  and  was  deprived  of  it,  lliall  he  have  no  re- 
medy ?  To  that  I  anfwer,  he  (liall  have  a  remedy  in  proper  time, 
but  the  plaintiff  here  comes  too  foon,  he  fliall  have  a  remedy  by 
adion  after  the  parliament  have  determined  that  he  had  a  right,  but 
not  before.  This  is  not  fuch  a  right,  the  deprivation  whereof  will 
make  an  injury,  till  it  be  determined  in  parliament.  But  the  plain- 
tiff has  a  proper  remedy  by  petition  to  the  parliament  fetting  forth 
his  cafe,  and  after  the  parliament  have  adjudg'd  that  he  had  a  right 
of  voting,  he  fhall  have  an  adion  at  law  to  recover  damages,  when 
his  right  is  fo  fixed  and  fettled.  The  opinion  of  my  lord  Hobart 
in  the  cafe  of  Sir  William  Elvis  and  the  archbiOiop  oi  Tork,  Hob. 
317,  318.  and  the  reafon  of  that  opinion  comes  very  near  to  the 
prefent  cafe.  That  if  a  church  be  litigious,  and  two  clerks  be 
prefented  to  the  ordinary,  and  he  award  a  jure  patroiatus,  to  in-, 
quire  which  patron  has  the  right,  and  the  inqueft  find  for  one,  and 
yet  the  ordinary  receive  the  clerk  of  the  other,  contrary  to  the  find- 
ing of  the  jury,  in  that  cafe  if  the  other  patron  bring  his  quaere  im- 
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pedit  againft  the  ufurper  and  his  incumbent,  not  naming  the  bifhop, 
and  proves  his  title,  he  may  afterwards  have  an  action  upon  the  cafe 
againft  the  ordinary,  for  that  vi'ilful  wrong  delay  and  trouble,  that 
he  hath  put  him  to ;  and  he  fliall  recover  cofts  and  damages,  not 
in  refpedl  of  the  value  of  the  church  (for  there  are  no  damages  for 
that  by  the  common  law,  but  by  JVeJi.  2.)  but  for  the  other  re- 
fpedls  beforementioned.     But  if  he  name  the  ordinary  in  the  quare 
impedit^  he  can  have  no  other  acftion  of  the  cafe ;  neither  fliall  he 
have  fuch  adlion  upon  the  cafe  before  he  hath  tried  his  title   in 
a  proper  action,  and  againft  the  proper  parties.     So  that  in  that 
cafe,  though  the  patron's  right,  being  found  by  the  jury  on  the 
jure  patronatm,  is  in  fome  meafure  determined,  yet  he   fhall  not 
maintain  an  action  upon  the  cafe  againft  the  ordinary,  but  he  muft 
firft  prove  his  title  in  a  proper  manner  by  a  quare  iuipedit,  and 
thereby  prove  the  ordinary  a  difturber ;  and  after  that  he  may  bring 
his  action  on  the  cafe  againft  the  ordinary  for  his  damages.     V/here 
the  party  has  no  poftibility  of  fettling  his  right,  as  in  the  cafe  0?  Ster- 
lijig  and  Turner,  there  he  fliall  maintain  his  action  for  the  difturb- 
ance  before  his  right  be  fettled  ;  but  where  he  has  a  proper  method, 
as  in  our  cafe,  he  fliall  not  maintain  an  action  till  his  right  be  deter- 
mined ;  and  the  reafon  of  this  difference  is  very  ftrong,  becaufe  of  the      n 
inconveniencies  of  contrary  determinations  upon  the  feveral  actions,      |! 
or  of  the  different  judgments  by  the  houfe  of  commons,  and  the 
judges  at  common  law :  for  the  houfe  may  be  of  opinion  that  the 
plaintiff  has  a  right  to  vote,  and  yet  the  judges  may  be  of  opinion 
upon  the  action  that  he  has  none,  and  give  judgment  againft  him, 
and  then  though  he  has  a  right  he  will  have  no  remedy  :  et  e  con- 
■'verfo.     But  this  difference  of  opinions  will  be  prevented  by  fuch  a 
previous  application  to  the  houfe  before  any  action  brought.     Be- 
fides  in  this  cafe,  here  is  not  a  damage  upon  which  this  adion  is 
maintainable ;  for  to  maintain  an  adion  upon  the  cafe,  there  muft 
be  cither  a  real  damage,  or  a  poffibility  of  a  real  damage,  and  not 
Cafe  forpofli-  mcerly  a  damage  in  opinion  or  confequence  of  law.     For  a  pofTibi- 
biiity  of  da-    lity  of  a  damage,  as  an  adion  upon  the  cafe  lies  for  the  owner  of 
°'^^^'  an  antient  market,    for   ereding    a    new    market    near   hisj    and 

yet  perhaps  the  cattle  that  come  to  the  old  market  might  not 
be  fold,  and  fo  no  toll  due,  and  confequently  no  real  damage, 
but  there  is  a  poffibility  of  a  damage.  But  in  our  cafe  there  is 
no  poftibility  of  a  damage.  It  is  laid  in  the  declaration,  that  the 
defendant  obftruded  him  from  giving  his  vote;  but  that  is  too  gene- 
ral, without  ftiewing  the  manner  how  he  obftruded  him,  as  that 
the  defendant  kept  him  out  of  the  ufual  place,  where  the  votes  arc 
taken.  The  plaintiff  fhews  no  damage  in  his  count,  and  the  verdid 
will  not  fupply  it,  for  the  plaintiff" ought  always  to  allege  a  damage; 
as  in  an  adion  upon  the  cafe  brought  againft  the  lefl"ee  by  him  in 
the  reverfioh,  for  refufing  to  permit  him  to  enter  to  view  wafte,  it 
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would  not  be  fufficient  to  alledge  thus  generally,  tli.it  the  defendant 
obftrudled  him,  ZSc.      It  is  laid  here,    that  the  tlcfendants   iffon 
the  v\Mni\S  ad  fuffragium  fuum  dare  oliflruxcrunt^  ct  penitus  recnfa- 
verunt^  I  do  not  know  what  that  means  in  this  cafe.     Indeed  it  is 
a  fufficient  delcription  of  a  dillcifin  of  a  rent  feck,  but  if  the  plain- 
tiff gives  his  vote  for  a  candidate,  that  is  as  cft'edtual  as  if  the  olTicer 
writ  it  down,  for  it  is  his  vote  by  the  giving  of  if,  and  the  officer 
cannot  hinder  him  of  it,  and  on  a  poll  it  will  be  a  good  vote,  and 
mufl  be  allow'd,    and   fo  there  is  no  wrong  done  to  the  plain- 
tiff; for  his  vote  was  a  good  vote  notwithftanding  what  the  defen- 
dant did.     Bcfides  the  plaintiff  can  make  no  profit  of  his  vote  ;  and 
it  is  like  the  cafe  of  a  quare  impedit^  in  which  the  plaintiff"  at  com- 
mon law  recovered  no  damages,  becaufe  he  ought  not  to  fell  the 
prefentation,  and  fo  could  make  no  profit  of  it.     So  here,  for  it 
would  be  criminal  for  the  plaintiff  to  fell  his  vote.     Perhaps  the 
putting  the  plaintiff"  to  trouble  and  charge,  to  maintain  and  vindicate 
his  right  of  voting,  might  be  fufiicient  damage  to  maintain  an  ac- 
tion on  the  cafe ;  but  as  our  cafe  is,  I  cannot  fee  that  the  plaintiff" 
has  received  any  damage.     Great  inconveniences  do  attend  the  al- 
lowance of  this  adtion,  as  my  brothers  have  faid  ;  as  that  it  will 
occafion  multiplicity  of  adtions,  and  for  that  reafon  it  is,  that  the 
law  gives  no  adiion  to  a  private  perfon  for  a  publick  nufance,  for 
there  is  a  remedy  by  indidment  to  redrefs  it.     So  here  the  plaintiff 
has  a  remedy  in  parliament.     As  to  the  cafe  of  Wefibury  againft 
Powell,  Co.  Li,  50.  a.  where  the  inhabitants  of  Soiithwarke  had  a 
watering  place  for  their  cattle  by  cuftom,  which  was  flopped  up  ; 
there  any  inhabitant  might  have  an  adion,   becaufe  there  was  no 
other  remedy  by  prefentment  or  the  like  :  but  if  it  had  been  a  nu- 
fance prefentable,   no  adlion  would  have  lain.     So  in  the  cafe  of 
Sterling  and  Turner,  the  party  had  no  other  remedy.     So  in  the 
cafe  of  Herring  and  Finch,  which  is  a  ftrong  cafe ;  and  I  do  not 
know  whether  an  adlion  will  lie  in  that  cafe,  for  refufing  to  admit 
his  voice  to  the  eledlion  of  a  mayor;  but  there  the  plaintiff  has  no 
other  remedy,  nor  other  way  to  fettle  his  right.     If  we  fhould  ad- 
judge, that  this  adlion  lies,  it  will  be  dangerous  to  execute  any  of- 
fice of  this  nature,  and  will  deter  men  from  undertaking  public  of- 
fices, which  will  be  a  thing  of  ill  confequence.     I  am  of  opinion 
upon  the  whole  matter,   that  after  a  determination  in  the  parlia- 
ment for  the  plaintiffs  right,  the  trouble  and  charge  of  vindicating 
it  will  maintain  an  adlion,  but  in  this  cafe  no  adlion  lies,  and  there- 
fore the  judgment  ought  to  be  arrefled. 

Ho//  chief  juflice.  The  fingle  queftion  in  this  cafe  is,  "Whether, 
if  a  free  burgefs  of  a  corporation,  who  has  an  undoubted  right  to 
give  his  vote  in  the  eledlion  of  a  burgefs  to  ferve  in  parliament,  be 
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refufed  and  hinder'd  to  give  it  by  the  officer,  if  an  adion  on  the  cafe 
will  lie  againft  fuch  officer. 

I  am  of  opinion  that  judgment  ought  to  be  given  in  this  cafe  for 
the  plaintiff.  My  brothers  differ  from  me  in  opinion,  and  they  all 
differ  from  one  another  in  the  reafons  of  their  opinion  j  but  not- 
withftanding  their  opinion,  I  think  the  plaintiff  ought  to  recover, 
and  that  this  adlion  is  well  maintainable,  and  ought  to  lie.  I  will 
confider  their  reafons.  My  brother  Gou/d  thinks  no  adlion  will  lie 
againft  the  defendant,  becaufe,  as  he  fays,  he  is  a  judge;  my  bro- 
ther Powys  indeed  fays,  he. is  no  judge,  but  quaji  a  judge;  but  my 
brother  Powell  is  of  opinion,  that  the  defendant  neither  is  a  judge, 
nor  any  thing  like  a  judge,  and  that  is  true :  for  the  defendant  is 
only  an  officer  to  execute  the  precept,  /.  e.  only  to  give  notice  to 
the  eledtors  of  the  time  and  place  of  eledlion,  and  to  affemble  them 
together  in  order  to  eleft,  and  upon  the  conclufion  to  caft  up  the 
poll,  and  declare  which  candidate  has  the  majority. 

But  to  proceed,  I  will  do  thefe  two  things:  Firft,  I  will  main- 
tain that  the  plaintiff  has  a  right  and  privilege  to  give  his  vote; 
Secondly,  in  confequence  thereof  that  if  he  be  hinder'd  in  the  enjoy- 
ment or  exercife  of  that  right,  the  law  gives  him  an  adion  againft 
the  difturber,  and  that  this  is  the  proper  adion  given  by  the  law. 

I  did  not  at  firft  think  it  would  be  any  difficulty,  to  prove  that 
the  plaintiff  has  a  right  to  vote,  nor  neceflary  to  maintain  it,  but 
from  what  my  brothers  have  faid  in  their  arguments  I  find  it  will 
be  neceffary  to  prove  it.  It  is  not  to  be  doubted,  but  that  the 
Commons  of  England  have  a  great  and  a  confiderable  right  in  the 
government,  and  a  fliare  in  the  legillative,  without  whom  no  law 
pafles;  but  becaufe  of  their  vaft  numbers  this  right  is  not  exercife- 
able  by  them  in  their  proper  perfons,  and  therefore  by  the  confti- 
tution  of  England  it  has  been  direded,  that  it  fliould  be  exercifed 
by  reprefentativcs,  chofen  by  and  out  of  themfelves,  who  have  the 
whole  right  of  all  the  Commons  of  England  vefted  in  them:  and 
this  reprefentation  is  exercis'd  in  three  different  qualities,  either  as 
knights  of  fhires,  citizens  of  cities,  or  burgeffes  of  boroughs;  and 
thefe  are  the  perfons  qualified  to  reprefent  all  the  Commons  of  £//§-- 
land.  ^  The  eledion  of  knights  belongs  to  the  freeholders  of  the 
counties,  and  it  is  an  original  right  vefled  in  and  infeparablc  from- 
the  freehold,  and  can  no  more  be  fever'd  from  their  freehold,  than^ 
fr?ntitled°to'  ^^^''  ^eehold  itfelf  can  be  taken  away.  Before  the  ftatute  of 
voteateuai-  ^  H'^"'  ^-  ^-  7'  ^uy  man  that  had  a  freehold,  though  never  fo  fmall, 
ons.  had  a  right  of  voting,  but  by  that  ftatute  the  right  of  eledion  is  conl 

fin'd  to  iuch  perfons  as  have  lands  or  tenements  to  the  yearly  value 
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cf  forty  fliillings  at  leafl:,  becaule,  as  the  flatutc  fays,  of  the  tumults 
^d  diforders  which  happened  at  eledlions,  hy  the  exceffive  and  out-  .  ::o> 

cagious  number  of  eledors;    but  flill  the  right  of  eledtion  is  as  an 
original  right,  incident  to,  and  infeparable  from  the  freehold.     As 
for  citizens   and  burgeffcs,  they  depend  on  the  fame  right  as  the 
knights  of  fliires,  and  differ  only  as  to  the  tenure,  but  the  right  and 
manner  of  their  cledion  is  on  the  fame  foundation.     Now  boroughs  Boroughs  of 
are  of  two  forts  ;  firft,  where  the  electors  give  their  voices  by   rea- '^^°  ^°"^- 
.  fon  of  their  burgerdiip ;    or,    fecondly,    by   reafon  of  their  being 
members  of  the  corporation.     Littleton  in  his  chapter  of  tenure  in 
burgage  162.  C  L.  108.  b.  109.  fays,  Tenure  in  burgage  is,  where 
an  ancient  borough  is,  of  the   which  the  King  is  lord,  of  whom 
the  tenants  hold  by  certain  rent,  and   it  is  but  a  tenure  in  focage  : 
and  SeSi.   164.  he   fays,  and  it  is  to  wit,    that  the  antient  towns 
call'd  boroughs  be  the  moft  antient  towns  that  be  within  England, 
and  are  call'd  boroughs,  becaufe  of  them  come  the  burgefles  to  par- 
liament.    So  that  the  tenure  of  burgage  is  from  the  antiquity,  and 
their  tenure  in  focage  is  the  reafon  of  their  eftate,   and  the  right 
of  eledion  is  annex'd    to  their   eftate.     So  that  it  is  part  of  the 
conftitution   of  England,    that  thefe    boroughs  fliall  eled   mem- 
bers to  ferve  in  parliament,  whether  they  be  boroughs  corporate  or  f 
not  corporate ;  and  in  that  cafe  the  right  of  eledtion  is  a  privilege 
annex'd  to  the  burgage  land,  and  is,  as  I  may  properly  call  it,  a 
real  privilege.     But  the  fecond  fort  is,  where  a  corporation  is  crea- 
ted by  charter,  or  by  prefcription,  and  the  members  of  the  corpo- 
ration as  fuch  chufe  burgeffes  to  ferve  in  parliament.     The  firft         -■  i 
fort  have  a  right  of  chufing  burgeffes  as  a  real  right,  but  here  in  j 
this  laft  cafe  it  is  a  perfonal  right,  and  not  a  real  one,  and  is  exer-  1 
cifed  in  fuch  manner  as  the  charter  or  cuftom  prefcribes ;  and  the                                         i 
inheritance  of  this  right,  or  the  right   of  eledion  itfelf,  is  in  the                                        \ 
whole  body  politic,  but  the  exercife  and  enjoyment  of  this  right  is  in  Granttochufe 
the  particular  members.     And  when  this  right  of  eledion  is  granted  membtrs  to 
within  time  of  memory,  it  is  a  franchife  that  can  be  given  only  to  j^g^^^^^^^^^g 
a  corporation,  as  is  refolved  by  all  the  judges  againft  my  lord  Ho-  oniy  to  a  cor-                      1 
bart 'm\\-\Q  cz.{q  oi  Dungannon  \n  Ireland,   12  Co.  120,    121.     That  poration.                           1 
if  the  King  grant  to  the  inhabitants  of  JJlIngton,  to  be  a  free  bo-                                        ' 
rough,  and  that  the  burgelTes  of  the  fame  town  may  eleft  two  bur- 
geffes to  ferve  in  parliament,  that  fuch  a  grant  of  fuch  privilege  to 
burgeffes  not  incorporated  is  void,  for  the  inhabitants  have  not  ca- 
pacity to  tiike  an  inheritance.     See  Hoi.  1 5.     The   principal  cafe 
there  was,  the  King  confhituted  the  town  of  Dungannon  to  be  a 
free  borough,  and  that  the  inhabitants  thereof  flwll  be  a  body  poli- 
tic and  corporate,  confifting  of  one  provoft,  twelve  free  burgeffes, 

and  commonalty  ;  and  by  the  fame  name  may  fue  and  be  fued ;  et  , 

quodipfi  pracfati  praepofiti  et  liberi  burgenjh  burgi  praediSli  et  fuccef- 
Jores  fui  in  perpetuum  habeant  pknam  potejiatem  et  authontatem  eii- 
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gendi,  vutteudi,  ct  retorjiandi  duos  difcretos  et  idoneos  "jtros  ad  vifer~ 
viendum  et  attcndendiim  in  quolibet  parliamento^  in  di£lo  regno  nojiro 
Hiberniae  in  poflerum  tenendo,  and  fo  proceeds  to  give  them  power 
to  treat,  and  give  voice  in  parliament,  as  other  burgefies  of  any 
other  ancient  borough  either  in  Ireland  or:  England  have  ufed  to  do. 
And  upon  this  grant  it  was  adjudged  by  all  the  judges  of  England, 
that  this  power  to  eledl  burgeffes  is  an  inheritance  of  which  the  pro- 
vofl:  and  burgefles  were  not  capable,  for  that  it  ought  to  be  vefted 
in  the  intire  corporation,  ":iz.  provoft,  burgeffes,  and  commonalty, 
and  that  therefore  the  law  in  this  csfe  did  vert  that  privilege  in  the 
whole  corporation   in  point  of  intereff,    though  the  execution  of  it 
was  committed  to  fome  perfons,  members  of  the  fame  corporation. 
12  Co.   I20,    12  1.     Hob.  14,  15.     As  to  the  manner  of  eledion, 
every  borough  fubfifts  on  its  own  foundation,  and  where  this  privi- 
lege of  eledlion  is  ufed  by  particular  perfons,  it  is  a  particular  right 
veiled  in   every  particular   man ;    for   if  we   confidcr   the  matter, 
it  will   appear,    that   the    particular  members  and  eledors,    their 
perfons,  their  cftates,  and  their  liberties,  are  concern'd  in  the  laws 
that  are  made,  and  they  are  reprefented  as  particular  perfons,  and 
not  qiiatenus  a  body  politic  ;  therefore,  when  their  particular  rights 
and  properties  are  to  be  bound  (which  are  much  more  valuable  per- 
haps than  thofe  of  the  corporation)  by  the  aft  of  the  reprefentative, 
he  ought  to  reprefent  the  private  perfons.     And  this  is  evident  from 
all  the  writs,  which  were  antiently  iffned  for  levying   the  wages  of 
the  knights  and  burgeffes  that  ferv'd  in  parliament.     As  46  Ediv.  3. 
Manner  of  le-  Ro^-  Pari,  niemb.  4.  in  do7-fo.     For  when  wages  were  paid  to  the 
vying  wages    members,  they  were  not  affeffed  upon  the  corporation,   but  upon 
^r^ 'nig  ts.     the  commonalty  as  private  perfons,  as  the  writ  fliews,  which   in- 
deed is  direfted  to  the  Hieriff,  or  to  the  mayor,  ©"r.  yet  the  com- 
mand is,  quod  de  comnmnitate  co7nitatm.,  ci'vitatis,  zrl  burgi,  habere 
faciat  niilitibiis,  civibus,  aut  burgenf.biis,    \ol.  fro  eypenfafuis.     But 
now  if  the  corporation  were  only   to  be  reprefented,  and  not  the 
particular  members  of  it,  then  the  corporation  only  ought  to  be  at 
the  charge ;  but  it  is  plain  that  the  particular  members  are  at  the 
charge.     And  this  is  no  new  thing,  but  agreeable  to  reafon  and  the 
rules  of  law,  that  a  franchife  (hould  be  vefted   in  the  corporation 
aggregate,  and  yet   the  benefit  of  it  to  redound  to   the  particular 
members,    and    to  be  enjoy'd  by  them  in   their  private  capacity. 
As  is  the  cafe  o\  Waller  and  Hanger,   Mo.   832,   833.  where   the 
King  granted  to  the  mayor  and  citizens  of  London,  quod  nulla  pri- 
fiS^^  f'^^  f'duta  tie  'vinis  civium  ct  liberorum  bcminum  de  London^ 
&c.     And  there  it  was  refolved,  that  although  the  grant  be  to  the 
corporation,  yet  it  fliould  not  enure  to  the  body  politic  of  the  city, 
but  to  the  particular  perfons  of  the  corporation,  who   fhould  have 
the  fruit  and  execution  of  the  grant  for  their  private  wines,  and  it 
fliould  not  extend  to  the  wines  belonging  to  the  body  politic  j  and 
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fo  is  the  conftant  experience  at  this  day.  So  in  the  cafe  of  Mellcr 
verf.  Spatcmau,  i  Saund.  343.  where  the  corporation  of  Derby 
claim  common  by  prefcription,  and  though  the  inheritance  of  the 
common  he  in  the  body  poUtick,  yet  the  particular  members  enjoy 
the  fruit  and  benefit  of  it,  and  put  in  their  own  cattle  to  feed  the 
common,  and  not  the  cattle  belonging  to  the  corporation  ;  but 
that  is  not  indeed  our  cafe.  But  from  hence  it  appears  that  every 
man,  that  is  to  give  his  vote  on  the  election  of  members  to  ferve 
in  parliament,  has  a  feveral  and  particular  right  in  his  private  ca- 
pacity, as  a  citizen  or  burgefs.  And  furely  it  cannot  be  faid,  that 
this  is  fo  inconfiderable  a  right,  as  to  apply  that  maxim  to  it,  de 
minimis  non  curat  lex.  A  right  that  a  man  has  to  give  his  vote  at 
the  election  of  a  perfon  to  reprefent  him  in  parliament,  there  to 
concur  to  the  making  of  laws,  which  are  to  bind  his  liberty  and 
property,  is  a  moft  tranfcendant  thing,  and  of  an  high  nature,  and 
the  law  takes  notice  of  it  as  fuch  in  divers  ftatutes  :  as  in  the  fta- 
tute  of  34  G'  35  Hen.  8.  c.  13.  intitled  an  adl  for  making  of 
knights  and  burgefles  within  the  county  and  city  of  Chejler ;  where 
in  the  preamble  it  is  faid,  that  whereas  the  faid  county  palatine  of 
Chejler  is  and  hath  been  always  hitherto  exempt,  excluded,  and 
feparated  out,  and  from  the  King's  court,  by  reafon  whereof  the 
faid  inhabitants  have  hitherto  fuftained  manifold  diflierifons,  lofles, 
and  damages,  as  well  in  their  lands,  goods,  and  bodies,  as  in  the 
good,  civil,  and  politic  governance,  and  maintenance  of  the  com- 
monwealth of  their  faid  county,  ^c.  So  that  the  opinion  of  the 
parliament  is,  that  the  want  of  this  privilege  occafions  great  lofs 
and  damage.  And  the  fame  farther  appears  from  the  25  Car.  2. 
c.  9.  an  adl  to  enable  the  county  palatine  of  Durham  to  fend 
knights  and  burgefTes  to  ferve  in  parliament,  which  recites,  where- 
as the  inhabitants  of  the  county  palatine  of  Durham  have  not 
hitherto  had  the  liberty  and  privilege  of  electing  and  fending  any 
knights  and  burgefTes  to  the  high  court  of  parliament,  ^c.  The 
right  of  voting  at  tlie  election  of  burgefles  is  a  thing  of  the  higheft 
importance,  and  fo  great  a  privilege,  that  it  is  a  great  injury  to  de- 
prive the  plaintiff  of  it.  Thefe  reafons  have  fatisfied  me  as  to 
the  firft  point. 

2.  If  the  plaintiff  has  a  right,  he  mufl  of  neceflity  have  a 
means  to  vindicate  and  maintain  it,  and  a  remedy  if  he  is  in- 
jured in  the  exercile  or  enjoyment  of  it ;  and  indeed  it  is  a  vain 
thing  to  imagine  a  right  without  a  remedy  ;  for  want  of  right  and 
want  of  remedy  are  reciprocal.  As  if  a  purchafer  of  an  advowfon 
in  fee-fimple,  before  any  prefentment,  fuffer  an  ufurpation,  and 
fix  months  to  pafs  without  bringing  his  quare  impedit,  he  has  loft 
his  right  to  the  advowfon,  becaufe  he  has  lofl  his  quare  itnpedit, 
which  was  his  only  remedy ;  for  he  could  not  maintain  a  writ  of 
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2  Inft.  357.    right  of  advowfon  ;  and  though  he  afterwards  ufurp  and  die,  and 
the  advowfon  defcend  to  his  heir,  yet  the  heir  cannot  be  remitted, 

6C0. 5S.  b.  biit  the  advowfon  is  loft  for  ever  without  recovery.  6  Co.  50. 
Wiiere  a  man  has  but  one  remedy  to  come  at  his  right,  if  he 
lofes  that  he  lofes  his  right.  It  would  look  very  ftrange,  when 
the  commons  of  England  are  fo  fond  of  their  right  of  fending  re- 
prefentives  to  parliament,  that  it  fhould  be  in  the  power  of  a 
fherifF,  or  other  officer,  to  deprive  theni  of  that  right,  and  yet 
that  they  fliould  have  no  remedy  j  it  is  a  thing  to  be  admired  at 
by  all  mankind.  Suppoling  then  that  the  plaintiff  had  a  right  of 
voting,  and  fo  it  appears  on  the  record,  and  the  defendant  has  ex- 
cluded him  from  it,  no  body  can  fay,  that  the  defendant  has  done 
well ;  then  he  muft  have  done  ill,  for  he  has  deprived  the  plaintiff 
of  his  right :  fo  that  the  plaintiff  having  a  right  to  vote,  and  the 
defendant  having  hindered  him  of  it,  it  is  an  injury  to  the  plaintiff. 
Where  a  new  acl  of  parliament  is  made  for  the  benefit  of  the 
fubject,  if  a  man  be  hindred  from  the  enjoyment  of  it,  he  fliall 
have  an  action  againft  fuch  a  perfon  who  fo  obftructed  him.  Huw 
elfe  comes  an  action  to  be  maintainably  by  the  party  on  the  ffa- 
tute  of  2  Ric.  2.  de  fcandalis  viagnatiim,  12  Co.  134.  but  in  con- 
fequence  of  law  ?  For  the  ^gtute  was  made  for  the  preleryation 
of  the  publick  peace,  and  that  is  the  reafon  ti)at  no  writ  of  error 
lies  in  the  Exchequer  chamber  by  force  of  the  ftatute  of  7  Eliz. 
in  a  judgment  in  the  King's  Bench  on  an  action  de  fcandalis,  for 
it  is  not  included  within  the  words  of  the  ftatute ;  for  though  the 
ffatute  fays,  fuch  writ  (hall  lie  upon  judgments  in  actions  on  the 
cafe,  yet  it  does  not  extend  to  that  action,  although  it  be  an  ac- 
tion on  the  cafe,  becaufe  it  is  an  adlion  of  a  far  higher  degree, 
being  founded  fpecially  upon  a  ftatute,  i  Cro.  142.  It  then  whea 
a  ftatute  gives  a  right,  the  party  fhall  have  an  action  for  the  in- 
fringement of  it,  is  it  not  as  forcible  when  a  man  has  his  right  by 
the  common  law  ?  This  right  of  voting  is  a  right  in  tlie  plaintiff 
by  the  common  law,  and  confequently  be  fliall  maintain  an  action 
for  the  obftruction  of  it.  But  there  wants  not  a  ftatute  too  in 
this  cafe,  for  by  JVeJl.  i.  c.  5.  it  is  enacted,  that  forafmuch  as 
elections  ought  to  be  free,  the  King  forbids  upon  grievous  forfei- 
ture, that  any  great  man,  or  other,  by  power  of  arms,  or  by  ma- 
lice or  menaces,  ftiall  difturb  to  make  free  clect'on.  2  Inli.  108, 
169.  And  this  ftatute,  as  my  lord  Coke  obferves,  is  only  an  in- 
forcement  of  the  common  law  ;  and  if  the  parliament  thought  the 
freedom  of  elections  to  be  a  matter  of  that  coni'equence,  as  to  give 
their  fanction  to  it,  and  to  enact  that  they  fhould  be  tree;  it  is  i^ 
violation  of  that  ftatute,  to  difturb  the  plaintiff  in  this  cafe  in  giving 
his  vote  at  an  election,  and  confequently  actionable. 

And 
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And  I  am  of  opinion,  that  this  adlion  on  the  cafe  is  a  proper 
adion.  My  brother  P(noell  indeed  thinks,  that  an  aifiion  upon 
the  cafe  is  not  maintainable,  becaufe  here  is  no  hurt  or  dam.ige  to 
the  plaintiff  J  but  furely  every  injury  imports  a  damage,  though  it 
does  not  coft  the  party  one  farthing,  and  it  is  impolLble  to  prove 
the  contrary ;  for  a  damage  is  not  merely  pecuniary,  but  an  injury 
imports  a  damage,  when  a  man  is  thereby  hindered  of  his  right. 
As  in  an  adion  for  flanderous  words,  though  a  man  does  not  lofe 

Ij  a  penny  by  reafon  of  the  fpeaking  them,  yet  he  fliall  have  an  ac- 
tion. So  if  a  man  gives  another  a  cuff  on  the  ear,  though  it  cofl 
'  him  nothing,  no  not  fo  much  as  a  little  diachylon,  yet  he  fhall 
have  his  adion,  for  it  is  a  perfonal  injury.  So  a  man  fliall  have 
an  adion  againft  another  for  riding  over  his  ground,  though  it  do, 
him  no  damage ;  for  it  is  an  invafion  of  his  property,  and  the 
other  has  no  right  to  come  there.  And  in  thefe  cafes  the  adion 
is  brought  vi  et  armis.  But  for  invaiion  of  another's  franchife. 
irefpafs  w  et  armis  does  not  lie,  but  an  adion  of  trefpafs  on  the 
cafe ;  as  where  a  man  has  retorna  brevium,  he  fliall  have  an  adion 
againft  any  one  who  enters  and  invades  his  franchife,  though  he 
lofe  nothing  by  it.  So  here  in  the  principal  cafe,  the  plaintiff  is 
obflruded  of  his  right,  and  fliall  therefore  have  his  adion.  And 
it  is  no  objedion  to  fay,  that  it  will  occafion  multiplicity  of  ac- 
tions ;  for  if  men  will  multiply  injuries,  adions  mufl:  be  multiplied 
too;  for  every  man  that  is  injured  ought  to  have  his  recompenfe. 
Suppofe  the  defendant  had  beat  forty  or  fifty  men,  the  damage 
done  to  each  one  is  peculiar  to  himfelf,  and  he  fliall  have  his 
adion.  So  if  many  perfons  receive  a  private  injury  by  a  publick 
nufance,  every  one  fliall  have  his  action,  as  is  agreed  in  Williams  % 
cafe,  5  Co.  73.  a.  and  IVeftbiiry  and  Po'well  Co.  Li.  56.  a.  Indeed 
where  many  men  are  offended  by  one  particular  act,  there  they 
mufl:  proceed  by  way  of  indictment,  and  not  of  action  ;  for  in  that 
1  cafe  the  law  will  not  multiply  actions.  But  it  is  otherwife,  when 
one  man  only  is  offended  by  that  act,  he  fliall  have  his  action  j  as 
if  a  man  dig  a  pit  in  a  common,  every  commoner  fliall  have  an 
action  on  the  cafe,  per  quod  ccmmuniam  fuam  in  tarn  amplo  modo 
habere  non  pottiit ;  for  every  commoner  has  a  feveral  right.  But 
it  would  be  otherwife  if  a  man  dig  a  pit  in  a  highway,  every  paf- 
fenger  fliall  not  bring  his  action,  but  the  party  fliall  be  punilhed 
by  indictment ;  becaufe  the  injury  is  general  and  common  to  all 
that  pals.  But  when  the  injury  is  particular  and  peculiar  to  every 
man,  each  man  fliall  have  his  action.  In  the  cafe  of  'Turner 
againfl:  Sterling  the  plaintiff  was  not  elected,  he  could  not  give  in 
evidence  the  lofs  of  his  place  as  a  damage,  for  he  was  never  in  it ; 
but  the  git  of  the  action  is,  that  the  plaintiff  having  a  right  to 
ftand  for  the  place,   and  it  being  difficult  to  determine  who  had 

H  h  h  the 


95^  Trin.  Term  i  Annae  reginae. 

the  majority,  he  had  therefore  a  right  to  demand  a  poll,  and  the 
defendant  by  denying  it  was  liable  to  an  adtion.  If  publick  officers 
will  infringe  mens  rights,  they  ought  to  pay  greater  damages  than 
other  men,  to  deter  and  hinder  other  officers  from  the  like  of- 
fenfes.  So  the  cafe  of  Hunt  and  Dowman,  2  Cro.  478,  where  an 
action  on  the  cafe  is  brought  by  him  in  reverfion  againft  leflee  for 
years,  for  refufing  to  let  him  enter  into  the  houfe,  to  fee  whether 
any  wafte  was  committed.  In  that  cafe  the  action  is  not  founded 
on  the  damage,  for  it  did  not  appear  that  any  wafle  was  done, 
but  becaufe  the  plaintiff  was  hindred  in  the  enjoyment  of  his  right, 
and  furely  no  other  reafon  for  the  action  can  be  fuppofed. 

But  in  the  principal  cafe  my  brothers  fay,  we  cannot  judge  of 
this  matter,  becaufe  it  is  a  parliamentary  thing.  O  !  by  all  means 
be  very  tender  of  that.  Befides  it  is  intricate,  and  there  may  be 
contrariety  of  opinions.  But  this  matter  can  never  come  in  que- 
flion  in  parliament  j  for  it  is  agreed  that  the  perfons  for  whom  the 
plaintiff  voted  were  elected ;  fo  that  the  action  is  brought  for  being 
deprived  of  his  vote :  and  if  it  were  carried  for  the  other  candi- 
dates againft  whom  he  voted,  his  damage  would  be  lefs.  To  al- 
low this  action  will  make  publick  officers  more  careful  to  obferve 
the  conftitution  of  cities  and  boroughs,  and  not  to  be  fo  partial  as 
they  commonly  are  in  all  elections,  which  is  indeed  a  great  and 
growing  mlfchief,  and  tends  to  the  prejudice  of  the  peace  of  the 
nation.  But  they  fay,  that  this  is  a  matter  out  of  our  jurifdiction, 
and  we  ought  not  to  inlarge  it.  I  agree  we  ought  not  to  incroach 
or  inlarge  our  jurifdiction  ;  by  fo  doing  we  ufurp  both  on  the 
right  of  the  Queen  and  the  people :  but  fure  we  may  determine 
on  a  charter  granted  by  the  King,  or  on  a  matter  of  cuftom  or 
prefcription,  when  it  comes  before  us,  without  incroaching  on  the 
parliament.  And  if  it  be  a  matter  within  our  jurifdidlion,  we  are 
bound  by  our  oaths  to  judge  of  it.  This  is  a  matter  of  property 
determinable  before  us.  Was  ever  fuch  a  petition  heard  of  in  par- 
liament, as  that  a  man  was  hindred  of  giving  his  vote,  and  pray- 
ing them  to  give  him  remedy  ?  The  parliament  undoubtedly  would 
fay,  take  your  remedy  at  law.  It  is  not  like  the  cafe  of  determin- 
ing the  right  of  eledlion  between  the  candidates. 

My  brother  Powell  fays,  that  the  plaintiff's  right  of  voting 
ought  firfl:  to  have  been  determined  in  parliament,  and  to  that 
purpofe  cites  the  opinion  of  my  lord  Hobart  318.  that  the  patron 
may  bring  his  adlion  upon  the  cafe  againft  the  ordinary  after  a 
judgment  for  him  in  a  quare  impedity  but  not  before.  It  is  indeed 
a  fine  opinion,  but  I  do  not  know  whether  it  will  bear  debating, 
and  how  it  will  prove^  when  it  comes  to  be  handled.  For  at 
common  law  the  patron  had  no  remedy  for  damages  againft  the 
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diflurber,  but  the  ftatute  gives  him  damages ;  but  if  he  will  not 
make  the  bifliop  a  party  to  the  fuit,  he  has  loft  his  remedy  which 
the  ftatute  gives  him.     But  in  our  cafe  the  plaintiff  has  no  oppor- 
tunity to  have  a  remedy  elfewhere.     My  brother  Pcuys  has  cited 
the  opinion  of  Littleton  on  the  ftatute  of  Alerton,  that  no  adtion 
lay  upon  the  words,  Jl  parentes  conquermitur^  becaufe  none  had 
ever  been  brought,  yet  he  cannot  depend  upon  it.     Indeed  that  is 
an  argument,  when  it  is   founded  upon  reafon,   but  it  is  none, 
when  it  Is  againft  reafon.     But  I  will  confider  the  opinion.     Some 
queftion  had  arofe  on  the  penning  of  that  ftatute  on  thofe  words, 
f.  parents  conquer antur^    &c.    what   was  the  meaning  of  them, 
whether  they  meant  a  complaint  in  a  court  in  a  judicial  manner. 
But  it  is  plain  the  word  conquerantur^   means  only  fi  parentes  la- 
mententury  that  is  only  a  complaint  hi  pais,  and  not  in  a  court ; 
for  the  guardian  in  focage  fliall  enter  in  that  cafe,  and  ftiall  have 
a  fpecial  writ  de  ejeBione  cujlodiae  terrae  et  haeredis.     But  this  fay-  c^,,  l;  g, 
ing  has  no  great  force,  if  it  had  it  would  have  been  dcftrudtive  of  a,  b. 
many  new  adions,  which  are  at  this  day  held  to  be  good  law. 
The  cafe  of  Hunt  and  Dowtnan  before  mentioned  was  the  firft  ac- 
tion of  that  nature,  but  it  was  grounded  on  the  common  reafon, 
and  the  antient  juftice  of  the  law.     So  the  cafe  of  Turner  and 
Sterling.     Let  us  confider  wherein  the  law  confifts,  and  we  fliall 
find  it  to  be,  not  in  particular  inftances  and  precedents,    but  on 
the  reafon  of  the  law,  and  ubi  eadem  ratio,  ibi  idem  jus.     This 
privilege  of  voting  does  not  differ  from  any  other  franchife  what- 
ibever.     If  the  houfe  of  commons  do  determine  this  matter,  it  is 
not  that  they  have  an  original  right,  but  as  incident  to  elections. 
But  we  do  not  deny  them  their  right  of  examining  eledlions,  but 
we  muft  not  be  frighted  when  a  matter  of  property  comes  before 
us,  by  faying,  it  belongs  to  the  parliament;   we  muft  exert  the 
Queen's  jurifdidlion.     My  opinion  is  founded  on  the  law  of  B.ng- 
hnd.     The  cafe  of  Mors  and  Slue,  i  Ventr.  was  the  firft  adion  of 
that  nature,  but  the   novelty  of  it  was   no  objedion   to   it.     So 
the  cafe  of  Smith  and  Crajloaw,    i  Cro.   15.     i   'Jones   95.    that 
an  adion  of  the  cafe  lay  for  falfly  and  malicioufly  indiding  the 
plaintiff  of   treafon,    though   the  objedions   were   ftrong   againft 
it,  yet  it  was  adjudg'd,  that  if  the  profecution  were  without  pro- 
bable caufe,  there  was  as  much  reafon  the  action  ftiould  be  main- 
tained, as  in  other  cafes.     So  15  Car.  2.  C.  B.  between  Bodily  and  cafefor 
Long,  it  was  adjudg'd  by  Bridgman  chief  juftice,  &c.  that  an  ac-  ding. 
tion  on  the  cafe  lay  for  a  riding,  whenever  the  plaintiff  and  his  wife 
fought,  for  it  was  a  fcandalous  and  reproachful  thing.     So  in  the 
cafe  of  Herring  and  Finch,  2  Lev.  250.  no  body  fcrupled,  but 
that  the  adion  well  lay,  for  the  plaintiff  was  thereby  depriv'd  of 
his  -right.     And  if  an  action  is  maintainable  againft  an  officer  for 
hindring  the  plaintiff  from  voting  for  a  mayor  of  a  corporation, 
2  who 
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who  cannot  bind  him  in  his  liberty  nor  eftate,  to  fay,  that  yet  this 
action  will  not  lie  in  our  cafe,  for  hindering  the  plaintiff  to  vote  at 
an  election  of  his  reprefentative  in  parliament,  is  inconfiftent. 
Therefore  my  opinion  is,  that  the  plaintiff  ought  to  have  judg- 
ment. 

Friday  the  14th  o?  January  1703.  this  judgment  was  revers'd 
in  the  houfe  of  lords,  and  judgment  given  for  the  plaintiff  by 
fifty  lords  againfl:  fixteen.  Trevor  chief  juftice  and  baron  Price 
were  of  opinion  with  the  three  judges  of  the  King's  Bench. 
Ward  C.  B.  and  Bury  and  Smith  barons,  were  of  opinion  with 
the  lord  chief  juffice  Holfy  Tracy  dubiiantCj  Nevill  and  Rkncowe 
abfent. 

(Note,  I  had  it  from  good  hands,  that  Tracy  agreed  clearly, 
that  the  action  lay,  but  was  doubtful  upon  the  manner  of  laying 
the  declaration.) 

Upon  the  arguments  of  this  cafe  Holt  chief  juflice  faid,  the 
plaintiff  has  a  particular  right  vefted  in  him  to  vote.  Is  it  not 
then  a  wrong  and  injury  to  that  right,  to  refufe  to  receive  his  vote  ? 
So  if  a  borough  has  a  right  of  common,  and  the  freemen  are  hin- 
dred  from  enjoying  it  by  inclofure,  or  the  like,  every  freeman  may 
maintain  his  action.  This  action  is  brought  by  the  plaintiff  for 
the  infringement  of  his  franchife.  You  would  have  nothing  to  be 
a  damage,  but  what  is  pecuniary,  and  a  damage  to  property.  If 
a  man  has  retorna  brevium,  although  no  fees  were  due  to  him  at 
common  law,  yet  if  the  flieriff  enters  within  his  liberty,  and  exe- 
cutes procefs  there,  it  is  an  invafion  of  his  franchife,  and  he  may 
bring  his  action  ;  and  there  is  the  fame  reafon  in  this  cafe.  Al- 
though this  matter  relates  to  the  parliament,  yet  it  is  an  injury  pre- 
-cedaneous  to  the  parliament,  as  my  lord  Hale  faid  in  the  cafe  of 
Bcrnardilhn  verf.  Scanie.  The  parliament  cannot  judge  of  this 
injury,  nor  give  damage  to  the  plaintiff  for  it :  they  cannot  make 
him  a  recompenfe.  Let  all  people  come  in,  and  vote  fairly ;  it  is 
to  fupport  one  or  the  other  party,  to  deny  any  man's  vote.  By 
my  confent  if  fuch  an  adion  comes  to  be  tried  before  me,  I  will 
dired  the  jury  to  make  him  pay  well  for  it ;  it  is  denying  him  his 
Englijl:)  right,  and  if  this  adion  be  not  allow'd,  a  man  may  be 
for  ever  depriv'd  of  it.  It  is  a  great  privilege  to  chufe  fuch  per- 
fons,  as  are  to  bind  a  man's  life  and  property  by  the  laws  they 
make. 
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MR.  Dee  prayed  a  mandamus  to  reflore  the  clerk  of  the  butchers  Ma„j,7r:us  to 
company,  which  is  a.  company  by  charter.     Holt  chief  ju-  ""°^*  '"* 
flice.     Such  ;;wW^w«5V  have  been  granted,  but  I  think  they  have  bmch°ricom- 
gone  too  far  in  thefe  cafes.     I  am  of  opinion,    that  no  niandamus  pany- 
ought  to  be  granted  where  the  officer  may  have  an  affife,  therefore  ^  ^'^^^-  '*• 
hear  council  of  both  fides. 

A  viandamm  was  afterwards  granted. 

Baker  verf.  Pierce. 

IN  an  action  on  the  cafe  for  words,  '^ohn  Baker  ftole  my  box-  605. 
wood,  and   I  will  prove  it.     After  a  verdidl  for  the  plaintiff,  s.  c.  6  Mod. 
ferjeant  Damall  moved  in  arreft  of  judgment,  that  thefe  words  are  ^f' 
not  adionable,  for  they  (hall  be  taken  to  mean  wood  growing  or  iio"e"niy  box- 
the  like,  whereof  only  a  trefpafs  can  be  committed.     So  to  fay,  wood,  andi 
you  are  a  thief,  and  have  ftolen  my  timber,  or  my  apples,  or  my  ^'"  P"^"^^ ''' 
hops,  is   not  adlionable.     For  where  words  may  import  either  a  ^n-        , 
felony,  or  a  trefpafs,  they  fliall  be  taken  in  the  mildeft  fenfe,  un-  tween  timber 
lefs  there  be  other  words  to  determine  them  in  the  worft  fenfe.  and  timber 
As  to  fay,  he  ftole  my  timber  out  of  my  yard,  or  my  hops  in  a  bag.  ^,^/^V 'h  T 
Hob.  331.  Clerk  verf.  Gilbert.     Hutton   113.   Herbert  verf.  Aiigell. 
So  Hutton  38.  Mafon  v.  Tbompfon.     I  charge  thee  with  felony  for 
taking  forth  from  J.  D.'s  pocket,  and  I  will  prove  it;  the  words 
were  held  not  to  be  adlionable,    becaufe  it  fliould  not  be  intended 
to  mean  a  felony,    not  being  direftly   affirmed.     [But  Ho/t  chief  Ho/f.    The 
juftice  and  the  court  denied  that  cafe  to  be  law,  for  the  taking  out  words,  I 
of  a  man's  pocket  muft  be  intended  a  felonious  taking.]     In  this  ^vi^h^feW 
cafe  the  words  may  be  taken  to   mean  box- wood  growing ;   and  import  that 
although  the  defendant  might  mean  them  in  the  worft  fenfe,  yet  ","'*=  ^f^'"- 
the  intent  of  the  fpeaker  ffiall  not  make  the  words  adlionable,  unlefs  //.  y. '' 
the  words  exprefs  it  fufficiently.     Suppole  the  defendant  had  faid, 
he  ftole  my  coppice-wood. 

Mr.  Broderick  for  the  plaintiff.  Thefe  words  are  adlionable, 
and  the  difference  is  founded  on  this  rule,  Arbor  dum  crcfcit,  lig- 
num ciitn  crefcere  nefcit,  and  therefore  box-wood  in  this  cafe  muft 
be  intended  wood  cut  down,  v/hereof  a  felony  may  be  committed. 
Teh.  152,  Higgs  verf.  Aujiin.  Thou  haft  ftolen  as  much  wood 
and  timber  as  is  worth  twenty  ftiillings,  adjudged  adlionable.  Ncy 
1 14.  Short's  cafe,  i  Roll.  a£lion  70.  7z.  47,  48.  Liford  and  Stamp. 
March,  iw.  2Cro.  166.  Loe  and  Saundirs  6y 4..  Smith  and.  JVard. 
Hob.']'].    Coote  ■ssid.  Gilbert,    Sty.  g.     3  CVc?.  471.     The  words  ia 
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this  cafe  according  to  common  parlance  import  a  thing  of  which 
felony  may  be  committed,  and  therefore  he  prayed  judgment  for  the 
plaintiff. 

Holt  chief  juftice.  I  have  heard  Ticifdeii  juflice  fay,  he  knew 
no  rule  to  go  by  in  adlions  for  words. 

Gould  juftice.  So  faid  my  lord  Hale ;  for  all  words  ftand  on  a 
different  bottom. 

Holt  chief  juftice.  In  moft  cafes  where  fuch  words  as  thefe 
have  been  held  adionable,  there  are  other  words  of  sn  ill  fcnfe  to 
explain  them.  As  I  charge  you  with  felony,  or  you  are  a  thief* 
And  ftealers  of  coppice-wood  are  called  in  common  parlance  ftealers 
of  wood. 

P(5TC?//juftice.  No  adtion  will  lie  for  faying,  you  have  ftole  my 
coppice-wood,  for  that  muft  be  intended  growing ;  but  to  fay  ge- 
nerally, you  have  ftole  my  wood,  that  muft  be  intended  wood  cut 
down,  and  there  are  many  cafes  founded  on  the  difference  in  that 
verfe  cited  by  Mr.  Broderick. 

Holt  chief  juftice  agreed  the  diff'erence. 

Pow^//juftice.  To  fay,  you  are  a  thief,  for  you  have  ftolen,  or 
you  are  a  thief  and  have  ftolen,  muft  mean  both  the  fame.  And 
though  it  was  formerly  held,  that  there  was  a  difference  between 
them,  yet  of  late  it  has  been  taken  otherwife ;  for  for  or  and  are 
explanatory,  and  mean  both  the  fame  thing. 

Holt  chief  juftice.     It  has  gone  both  ways. 

Afterwards  the  court  gave  judgment  for  the  plaintiff",  that  the 
words  were  adionable,  notwithftanding  the  opinion  in  2  Cro.  166. 
to  the  contrary.  And  Holt  faid,  Sure  the  plaintiff"  muft  h.-.ve 
judgment.  It  is  not  worth  while  to  be  very  learned  on  this  point, 
but  where  words  tend  to  (lander  a  man,  and  take  away  his  repu- 
tation, he  fliall  be  for  fupporting  adions  for  them,  becaufe  it  teniis 
to  preferve  the  peace.  I  remember  a  ftory  told  by  Mr.  juftice 
"Ttaifden,  of  a  man  that  had  brought  an  adion  for  fcandalous  words 
ipoken  of  him,  and  upon  a  motion  in  arreft  of  judgment,  tiie 
judgment  was  arrefted ;  and  the  plaintiff'  being  in  court  at  that  time 
faid,  that  if  he  had  thought  he  (hould  not  have  recovered  in  his 
aftion,  he  would  have  cut  his  throat.  Powell  juftice.  This  cafe 
zKeb.  261.  in  2  Cro.  166.  cited  by  my  brother  Z)^;-;?^//,  is  fo  ;  but  the  later 
TrU'        ^°°'^^  ^^^  contrary,  and  I  will  ftick  to  the  latter  authorities,  being 
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grounded  on  lb  much  renfon.  Gciild  jullice  laid,  that  in  the 
10  Car.  2.  Mich,  term,  it  was  adjudged,  that  thefe  woid?.  Thou 
hail  llolc  my  wood,  were  actionable. 

Squire  and  Grevctt. 

A  Writ  of  error  upon  a  judgment  given  in  the  King's  Bench,  in  SC.  Saik.  74. 
an  action  of  debt  upon  a  bond  of  arbitration,  the  defendant   '    "        ^  ' 
prays  o\'cr  of  the  condition,  which  was  to  perform  the  award,  (^c.  Debt  on  a 
and   pleads,  that  the  arbitrators  made  no  award  :  the  plaintiff  re-  ^""'^ '°  P"' 
plies  an  award  made  de  ct  fuper  praamjis,  whereby  the  arbitrators 
did  award,    quod  cmnis  profeaitio   in   aliqua  feSfa  dependent e  inter 
partes  cefarct,    et  abinde  determinata  Jit,    et  quod  diSins   ^~Johannes 
Grcoett  folveret    diSlo    "Johanni   Squire    fummam    ij  I.    3  j-.     11^/. 
fuper  I  o  diem  QSiobris  tunc  proxime  fequentem,  in  pleno  cnmium  dam- 
noruni  et  demandorum,  ac  etiam  quod  ipfe  idem  'Johannes  Grevett  fuper 
diclwn  I  o  diem  Oclobris  ad  proprias  mijas  et  cujlagia  fiia  figillaret 
et  deliberaret  diBo  Johanni  Squire  unam  generalem  relaxationem  om- 
nium aSlionum,   et  caifarum  aSlionis,  feBaru'm,   dameorum,   et  de- 
vtandorum  qucrutncimque  a  principio  mundi  ufque  diSium    10  diem 
OBobris,  et  quod  diclus  Johannes  Squire  fuper  receptionem  fuam  diBae 
fummae   17/.  3  j.   11^.  facer  et,  Jigillaret,   et  deliberaret  diBo  Jo- 
hanni  Grevett  imam   generalem  relaxationem  omnium  cBioJium,    et 
caufarum   aSlionis,   feSIarum,    dameorum,    et   de7nandorum   quoriim- 
:Cunque  a  principio  mundi  ufque  diBiim    10  diem  Odobris,  and  the 
plaintiff  affigns   his  breach  :    the  defendant  rejoins  md  tiel  agard; 
and  iffue  thereon,  and  a  verdict  for  the  plaintiff,  and  judgment  in 
the  Common  Pleas.     On  a  writ  of  error   in  this  court,  and  the 
general  errors  alTigned,  Mr.  Parker  took  three  exceptions  to  tiie 
.award  :  firft,  that  it  is  not  final,  for  it  is  not  awarded  that  all  actions 
/hall  ceafe,  but  that  the  profecution  in  any  fult  depending  between 
the  parties  Hiall  ceafe,  which  goes  only  to  the  fjfpenfxon  of  the  pre- 
fent  profecution,  and  not   to  the  right  of  adtion ;    and  though  it 
fhould  be  taken  to  extend  to  ftay  the  profecution  during  the  lives  of 
the  parties  themfelves,  yet  it  might  be  revived  again  by  their  exe- 
cutors.     Secondly,    that   the    17/.  35.   11^.  awarded  to  be  paid 
by  Grevett  to  Squire,  is  awarded  to  be  paid  upon  a  day  after  tlic 
award,    in  full  of  all  demands,  &c.    which  muff  intend  all  de- 
mands,   :  c.  to  that  day,  and  lb  the  award  too  large,  .and  includes 
more  time  than  the  fubmillion.     3.  Fie  admitted,  that  the  releafe 
to  be  given  by  Squire  to  Grevett  wfouXd  be  good  as  to  the  time  of 
the  fubmiffion,  and  void  for  all  the  time  after ;  but  in  this  cafe  the 
money  is  awarded  to  be  ^i\d.  fuper  10  diem  OBobris  in  full  of  all 
demands  to  that  day,  and  that  Squire  fuper  receptionem  inde,  &c. 
fhould  give  a  releafe  j  lb  that  the  tender  being  to  be  made  in  full 
3  .of 
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of  all  demands  to  a  time  after  the  fubmiffion,  and  not  in  any  other 
manner,  Squire  is  not  bound  to  receive  it  fo,  and  then  no  releafe 
to  be  made  by  him,  for  the  releafe  is  not  to  be  given  but  Jiiper  re- 
cepiioneni,  and  the  receipt  is  a  condition  precedent  to  the  giving 
the  releafe  ;  and  if  the  tender  be  made  in  fatisfadtion  oi  all  demands 
to  the  time  of  the  fubmifiion,  that  would  not  have  intitled  Grevett 
to  a  releafe,  and  fo  the  avi^ard  not  final. 

FengcUy  for  the  defendant  in  error.  As  to  the  firft  exception, 
he  infifred  that  the  award  was  good  and  final ;  for  it  {hall  be  taken 
according  to  the  ufual  conffrudion  in  cafes  of  awards,  not  merely 
as  a  fufpsnfion  or  delay  of  the  profecution,  but  in  extinguifhment 
of  the  right  and  duty,  and  then  no  profecution  can  be  carried  on 
Award  that  or  revived  by  the  executors.  That  fince  an  award,  that  all  aftions 
all  aaions  ^j^^jj  cg^fe,  is  agreed  to  be  final,  much  more  fhall  this  ;  for  the  word 
profecution  or  fuit  is  a  more  large  and  comprehenfive  word  than  the 
word  ad  ion  J  and  it  vs,  hittleton'%  ttxi,  feSi.  504.  C.  L.  291,  that 
a  releafe  of  all  fuits,  or  profecutions,  which  are  fynonymous,  will 
difcharge  not  only  all  adions,  but  all  executions  too.  He  that  has 
no  right  of  profecution  can  have  no  right  of  adtion,  for  a5lio  eji  jus 
profeqiiendi .  He  cited  feveral  cafes  to  this  purpofe,  as  the  cafe  of 
Bill  V.  He-  Ball  and  Hefcott,  which  was  adjudged  in  this  court  Pafch.  1 1  Will.  3. 
where  the  award  was,  that  one  party  fhould  pay  to  the  other  20/. 
at  a  day  fubfequent,  and  that  he  fhould  give  the  other  a  bond  for 
payment  of  the  money  accordingly  within  four  days,  and  that  all 
profecutions  and  fuits  fliould  ceafe  till  failure  of  performance ;  and 
this  was  held  to  be  final,  for  if  he  paid  the  money,  &c.  the  award 
was  abfolute,  and  the  ceflation  perpetual,  and  he  (hould  not  take 
advantage  of  his  own  non-performance.  So  the  cafe  of  Millivard 
and  Stokes,  i  Roll.  261.  ;z.  7.  the  award  was  made  concerning  an 
obligation,  in  which  one  was  bound  to  the  other,  that  the  obligee 
fhould  not  profecute  or  caufe  to  be  profecuted  any  fuit  againfl:  the 
obligor  upon  the  faid  obligation  ;  it  was  adjudged  a  good  award, 
and  final,  and  that  thereby  the  duty  was  extinguiflied.  And  thefe 
cafes  he  faid  were  ftronger  than  the  prefent  cafe.  2  Mod.  227,  228. 
Btrangford  verj.  Green,  r  Lev.  58.  Knipe's  cafe.  I  Roll.  254. 
n.  10.  As  to  the  fecond  and  third  exceptions,  he  firft  premifed, 
that  the  award  was  made,  and  fo  recited  to  be,  purfuant  to  the 
fubmiffion  ;  that  it  was  averred  to  [be  made  de  et  fuper  praemijis, 
that  there  was  no  averment  of  any  matter  or  controverfies  arifen 
fince  tlie  fubmiffion.  Then  he  faid,  the  fecond  exception  was  not 
truly  ftated,  for  the  words  are  general,  quod  foherct,  &c.  fuper 
io  OBobns  m  pleno  omnium  damnorum  et  demandoruw,  and  not  in 
plena  omnium  dcwandorum  ufque  ad  diSium  diem :  and  it  muft  be 
therefore  conftrued  to  mean  all  demands,  &c.  to  the  time  of  the 
fubmiffion,  and  not  to  <he  time  after,  the  tenth  of  O^ober  ;  and 
I  therefore 


fcotc, 
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therefore  the  arbitrators  fhall  never  be  fnppofed  to  have  made  their 
award  of  more  than  was  fubmitted  to  them,  or  to  a  time  beyond 
their  power,  viz.  after  the  fubmifTion,  unlefs  it  be  fo  exprcfly  li- 
mited in  the  award  ;  for  they  fhall  not  be  intended  to  have  exceeded 
their  authority,  nor  fuppofed  to  have  done  a  vain  and  a  void  thing. 
However,  if  it  were  expreffed  to  be  paid  in  full  of  all  demands,  &c. 
to  the  tenth  of  OBober,  yet  it  would  be  good  to  the  time  of  the 
fubmiflion,  and  only  void  /to  tanto,  viz.  the  time  after.  And 
fmce  Mr.  Parker  admitted,  that  the  releafe  was  good  to  the  time 
of  the  fubmiflion,  and  void  for  the  time  after,  it  was  very  ftrange 
and  particular,  tliat  he  (hould  deny  this  part  of  the  award  to  have 
the  fame  operation :  for  the  power  is  equally  extenfive,  and  muft 
be  exceeded  as  much  as  to  one  part  of  the  award  as  to  the  other, 
and  no  more  ;  and  therefore  a  tender  in  full  of  all  demands  to  the  Paj'. 
time  of  the  fubmiflion  would  be  a  good  performance  of  the  award, 
and  the  other  party  is  bound  to  receive  it  as  fuch.  Nor  indeed  can 
it  be  tendered  in  any  other  manner,  viz.  in  full  of  all  demands,  &c. 
to  the  tenth  of  OSiober,  becaufe  to  all  the  time  beyond  the  fubmif- 
lion the  award  is  void,  and  the  plaintiff  might  refufe  to  receive  it, 
if  it  had  been  fo  tendered.  But  in  the  firfl:  cafe  upon  a  tender  he 
ought  to  receive,  and  thereupon  he  ought  to  give  the  releafe,  and 
the  words  fuper  receptionem  do  not  amount  to  a  condition  preceedent, 
and  make  the  releafe  depending  upon  the  former  part  of  the  award, 
which  is  void,  or  impoflible  to  be  done,  or  not  mutually  obligatory. 
To  prove  this  he  cited  thefe  cafes,  i  Roll.  Abr.  260.  />.  5.  Lewin 
and  Hills.  Allen  26.  i  Sid.  154.  Rows  v.  Nun.  i  Sid.  252. 
Manning  and  Warren,  i  Lev.  132,  133.  Hopper  verf.  Hackeit. 
I  Roll.  Abr.  260.  n.  4.  Etnoke  and  Otwell.  2  Mod.  169.  Adams 
and  Adams.  1  Roll.  Abr.  260.  n.  i.  254.  ;/.  12.  PopelyznAPopely, 
260.  n.  2.  Franklyn  and  Emlyn.  244.  n.  23.  Alabafter  and  Clif- 
ford. Hutt.  29.  2  Mod.  309.  Hill  and  Thorn.  1  Roll.  Abr.  2  ^6. 
n.  I.  Goffe  and  Browne,  Hob.  190.  But  admitting  the  award  to 
be  void  as  to  the  releafe,  yet  he  infifted,  that  upon  the  other  parts, 
which  were  diftinft  and  independent,  the  award  was  mutual  and 
final.  That  the  money  being  awarded  in  fatisfadlion,  gave  the 
plaintiff  a  right  of  action,  and  might  be  pleaded  in  bar  by  the  de- 
fendant in  any  adion  brought  by  the  plaintiff  on  the  original  con- 
tract.    And  to  that  purpofe  he  cited  the  cafe  of  Kinnajlon  and  Jones, 

1  Roll.  Abr.  258,  259.  n.  3,  6.  Allen  85.  Sty.  97.  as  this  cafe  in 
point.     I  Roll.  259.  ?z.  4,  5.  Ingram  and  IVebb,  and  Sayer  and  Sayer. 

2  Cro.  663.  2  Roll.  Rep.  192.  I  Roll.  Abr.  244.  n.  21,  22.  Valore 
and  Trib.    i  Roll.  Rep.  437.    2  Cro.  447,  448.  Liimley  and  Huttov, 

3  Cro.  861.  Goodman  and  Fountain.  And  therefore  however  it 
happened  as  to  the  releafe,  the  other  parts  of  the  award  were  fufii- 
cient  without  it  j  and  fo  he  prayed  that  the  judgment  might  be 
affirmed. 

K  k  k  Holt 
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All  profecu-  7/o/f  chief  juftice.  The  firft  part  of  the  award,  that  all  profe- 
tioiis  n>sll  cutions,  G"*:.  fhall  ceafe,  goes  to  the  caufe  of  adlion,  and  is  not  to 
*"'*■  he  reftrain'd  only  to  the  profeciition    then  depending.     Where  a 

man  has  but  one  remedy  to  come  at  his  right,  a  releafe  of  that  re- 
medy is  a  difcharge  of  his  riglit.     As  if  a  man  releafe  all  adions,  he 
Releafe  ofihe  releafes  all  caufes  of  adion,  and  determines  his  right.     So  if  a  man 
ac'iioii  releases  j-^jg-jfgg  q\\  a(f\ions  now  depending,  he  releafes  the  right  of  adion. 
aaioii^    "      So   if  the  plaintiff  after  the   darrein  continuance  'releafe  the  adion 
depending,  he  releafes   his  right  of  adion.     And  if  a  releafe  fliall 
have  that  operation,   why  {hall  not  an   award  ?    The  words  here 
are  not  only  quod  profecutio  ceffhrcf,    but  alfo  et  ahinde  deter minata 
fit,  which  implies  a  perpetual    ceffation.      Therefore  thefe  words 
in  the  award  do  not  only  difcharge  the   prefent  fuit,  but  alfo  the 
ri2;ht  of  adion,  becaufe  the  plaintiff  has  no  other  remedy  but  by 
adion,  and  then  the  award  is  mutual  and  final  on  that  part  only 
without  more. 

And  as  to  the  fecond  claufe  in  the  award,  furely  it  is  well,  and 
it  is  final,  for  the  money  is  awarded  in  fatisfadion,  and  though  it 
fhould  be  taken  to  extend  to  a  time  after  the  fubmiffion  (which 
Ihall  not  be  intended)  yet  it  will  be  good,  for  it  fhall  not  be  un- 
derftood  that  there  were  any  other  caufes  of  adion  arifen  after  the 
lubmifilon,  and  then  no  damage  to  the  plaintiff,  though  he  receive 
it  in  fatisfadion  to  the  i  o  of  OBober.  If  there  had  been  any  new 
controverfies,  the  defendant  fliould  have  fet  it  forth  in  his  plea,  and 
even  that  he  tendered  the  money  in  full  of  all  matters  to  the  time 
of  the  fubmiffion. 

As  to  the  laft  exception,  the  queftlon  is,  if  the  words  fitper  re- 

ceptionem  do  not  imply  a  liberty  in  the  plaintiff,  to  refufe  the  money 

when  tender'd  ?    A  tender  and  refufal  has  been  formerly  held  no 

performance  without  adual  payment,  as  in  the  cafe  oi  Hunt  and 

Tender  and     Craven.     But  it  has  been  adjudg'd  otherwife  fince.     But  admitting 

refufal  aftual  the  award  void  as  to  the  releafe,  yet  it  is  good  for  the  reft. 

payment. 

Pci£;W/ jufticc.  The  law  is  againft  Mr.  Parker  upon  all  three 
points,  though  if  the  award  be  good  upon  any  one  of  the  three 
points,  it  will  be  fufficient,  fince  they  are  diflind  and  independent 
claufes.  The  firft  part  of  the  award  muft  be  taken  to  refer  to  the 
caufe  of  adion,  and  not  merely  to  mean  a  fufpenfion  of  the  adion, 
but  to  determine  it  for  ever  ;  and  the  word  [depending]  is  only  to 
defcribe  the  nature  of  the  adion,  and  does  not  import  that  the  caufe 
(hall  ftand  ftill  for  a  time.  The  next  part  of  the  award  as  to  the 
payment  is  mutual  and  final,  for  it  is  not  to  be  paid  in  full  of  all 
demands  to  the  lo  of  OBobcr,  but  to  the  time  of  the  fubmifiion, 
i  and 
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and  (hall  be  fo  intended.     Befides   if  it  did  extend  to  the   lo  of 

October,  it  would  yet  be  good  for  the  time  to  the  fubmillion,  and 

void  for  all  the  time  after;  for  it  is  a  thing  feverable  in  its  nature. 

Then  as  to  the  giving  the  relcafe  fupcr  rcccptiofiem  of  the    money, 

that  will  not  give  the  plaintiff  a  liberty  to  refufe  the  money,  for  he 

muft  accept  it,  and  when  one  party  is  awarded  to  pay,  the  other  by  Award  to  ray 

implication  is  awarded  to  receive  it,  and  I  believe  it  has  been  fo  ad-  '"  ^-  ™P''^* 

.     ,       ,  B.  muft  re- 

judged.  ceive. 

Holt  chief  juftice,     I  doubt  that,    whether  an  award  that  one 
fliall  pay,  implies  that  the  other  is  thereby  obliged  to  receive. 

Upon  which  Pe?igelly  cited  the  cafe  of  Linnen   v.  WiWamfon 
adjudged  according  to  Powell's  opinion,  which  is  reported   i  Holl.  •  Vent.  167. 
Abr.  254,  255.  «.  16.  and  the  fame  is  agreed  20-0.447.  Lumley 
and  Hutton. 

Holt  chief  juftice.     The  award  to  pay  money  in  fatisfadion  Is 
pleaded  in  bar,  though  the  other  party  be  not  awarded  to  accept  it ; 
for  the  award  of  payment  of  money  vefts  a  duty  in  the  party,  and  is 
a  bar  in  debt,  or  trefpafs,  or  ajjumpfit.     And  the  old  books  are, 
that  upon  a  parol  fubmiffion,  if  any  collateral  matter  were  awarded 
to  be  done,  other  than  the  payment  of  money,  as  the  making  a  re- 
leafe,  or  the  like,  no  adtion  lay  for  non-performance ;  yet  it  has 
been  otherwife  adjudged  fince.    For  when  two  perfons  fubmit,  they  Trin.  9  Will. 
adlually  promife  to  perform  the  award,  and  an  adion  lies  on  the  \:  ^'  ^"     r 
mutual  promifes.     An  award  only  to  pay  money  in  fatisfadtion  is  Bernard,  ante 
of  itfelf  final,  therefore  let  the  judgment  be  affirmed,  per  totam  247- 
curiam. 

Corporation  of  Grampound's  Cafe. 

IF  a  number  of  people  aflemble  together  in  a  lawful  manner,  and  R'of. 
upon  a  lawful  occafion,  as  for  electing  a  mayor  (as  it  was  in  ^qe"^  ■'I' 
this  cafe)  or  the  like,  and  during  the  aftembly  a  fudden  affray  hap-  Regifler  103. 
pen  ;  this  will  not  make  it  a  riot  ab  initio,  but  it  is  only  a  common 
affray.     But  if  a  number  of  people  aflemble  in  a  riotous  manner  to 
do  an  unlawful  adl,  and  a  perfon,  who  was  upon  the  place  before 
upon  a  lawful  occafion,  and  not  privy  to  their  firft  defign,  comes 
and  joins  with  them,  he  will  be  guilty  of  a  riot  equally  with  the 
reft.     Holt  chief  juilice  with  Powell  juftice  feemed  to  agree. 


Phettle 
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Phettle  verf.  Wood. 

2  Salk.  659.  T  N  debt  againft  the  defendant  upon  a  recognifance  of  bail  in  the 
Chet/cy  -v.       Y   Common  Pleas,   the  plaintiff  counted,   that  the  defendant  per 

M  00a,  leems  to"-  '  .r  .  .'  ■/•  •  1 

be  S.  c.  fcriptum  fuum  obligatonum  recognitimi  in  curia  domtnae  reginae  de 
6  Mod.  42.  l)anco  coram  Thotna  Trevor  milite  et  fociis  fuis,  &c.  On  nul  tiel  re- 
2  Salic.  564.  '^"'"^j  ^  recognifance  was  certified,  and  it  appeared  to  be  taken  be- 
II  Mod.  224.  fore  Ne-vill  juflice  at  his  chamber ;  and  for  this  variance  it  was  ad- 
Debt  on  a  re   ju^jged  per  totam  curiam,  that  the  plaintiff  had  failed  of  his  record. 

cognifance  as  -'       o       f  '  i 

acknowledged  in  court,  where  it  was  firft  acknowledged  before  a  judge,  and  then  brought  into  court. 

Hob.  264,  2?o//  chief  juftice.     It  is  not  the  fame  recognifance,  for  a  re- 

^^^"  cognifance  taken  before  a  judge  at  his  chamber,  and  a  recognifance 

taken  in  court  are  different,  therefore  you  have  varied  in  the  de- 
fcription  of  the  recognifance.  Indeed  if  it  had  been  entered  as  ori- 
ginally taken  in  court,  though  taken  before  a  judge  in  his  cham- 
ber, the  declaration  would  have  been  well.  And  in  this  court  the 
courfe  is  to  enter  them  always  as  taken  in  court,  and  a  recogni- 
fance taken  before  a  judge  of  this  court  upon  bail  is  not  obligatory 
till  it  be  entered  on  a  record,  becaufe  we  do  not  take  them  in  a 
fum  certain:  but  in  the  Common  Pleas  they  take  them  in  a  fum 
certain,  and  it  is  a  record  immediately  upon  the  caption  at  the 
judge's  chamber,  and  binds  the  lands,  ^c.  before  it  be  filed  at 
Wejiminjler ;  and  when  it  is  filed,  it  is  then  a  record  in  court. 
And  a  fcire  facias,  or  an  action  of  debt,  may  be  brought  on  fuch 
recognifance,  either  in  London,  where  it  was  taken,  or  in  Middle- 
fex,  where  it  Is  filed,  according  to  the  refolution  in  the  cafe  of 
v»ugh.  103.  iJall  and  Wingfield,  Hob.  195.  But  on  a  recognifance  of  bail  taken 
Vent.  360.  jj^  jj^jg  (,Qm.{^  ji^e  action  ov  fcire  facias  muff  always  be  brought  in 
Middlefex. 

Powell  juftice  of  the  fame  opinion  in  omnibus,  and  faid,  Rolle 
chief  juftice  was  of  the  fame  opinion  with  Hobart. 

Mr.  Raymond  was  of  counfel  for  the  defendant. 

Mr.  Dee  for  the  plaintiff  at  another  day  urged,  that  the  prece- 
dents in  the  Common  Pleas  are  all  as  this  count  is. 

Holt  chief  juftice.  If  they  proceed  hand  over  head,  that  is  no- 
thing to  us.  They  fliall  not  fet  up  a  prefcription  againft  law  upon 
pretenfe  of  their  ufage.     Poicell  agreed. 

See  thefe  entries.  Thomp,  125.  2  Brcwnl.  176.  Brcwnl.  Lat, 
Red.  209,  210. 

Clarkf<m 
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Clarkfon  vcrf.  Buffey. 

fN  an  action  of  debt  upon  a  bond,  the  defendant  pleaded  in  bar  Compofulon 
a  compolition  made  with  his  creditors  according  to  the  ftatute  ^^• 
8  Will.  3.  to  whicli  the  plaintiff  demurred.     And  Mr.  Acherley  for 
the  plaintiff  took  Icveral  exceptions  to  the  plea. 

1.  Exception.     The  plea  is,  that  he  abfconded  for  debt  fuch  a  That  he  ab- 
day  before  the  making  of  the  act,  but  does  not  fay,   that  he  ab-  ^"(^"''^^'J.f  ^ 
fconded  at  the  time  of  the  making  of  the  ad.     And  though  he  day  before  the 
mio'ht  be  an  infolvcnt  perfon  before  the  making  of  the  ffatute,  yet  making  the 
he  may  have  recover'd,  and   become  folvent,  when  the  aft  was  ^^' 
jnade. 

Holt  chief  juftice.  This  is  a  plea  in  bar,  and  is  fufficient,  if  It  Doftrin.  Pla- 
te good  to  a  common  intent;  and  in  this  cafe  it  (hall  be  intended,  cit.  sj. 
that  the  defendant  continued  infolvent  to  the  time  of  the  making 
the  ftatute  ;  and  if  he  became  folvent  after  the  time  alleged,  and  be- 
fore the  ftatute,  that  ought  to  come  on  the  plaintiff's  fide,  for  as  it 
is  pleaded,  it  is  within  the  words  of  the  adl,  m^.  fuch  as  have  ab- 
fconded.    Powell  juftice  agreed. 

2.  Exception.     The  defendant  has  pleaded  the  agreement  as  ^ -no  pnfert  hz 
.deed  under  feal,  but  does  not  produce  it  in  court  by  a  profert  in  curia,  curia  of  a 

1  „u»  compofition. 

as  he  ousiht.  ^ 


Holt  chief  juftice.     The  ftatute  fays  an  agreement  fubfcrib'd  and  Seenowftat. 
feal'd,  &c.  and  that  does  not  import  it  to  be  by  deed,   for  it  may  amerdreent  of 
be  under  feal,  and  yet  no  deed,  and  therefore  a  profert  is  not  ne-  the  law. 
ceffary.  ^"'^  762. 

Powell  juftice.  It  is  not  requir'd  by  the  adt,  nor  pleaded,  to  be 
dellver'd,  and  It  cannot  be  a  deed  without  delivery ;  it  muft  be  fub- 
fcrib'd and  feal'd  by  the  aft,  but  fubfcription  is  not  neceffary  to  a 
deed. 

3.  Exception.  By  this  agreement  the  defendant  is  to  pay 
per  pound  at  a  day,  which  is  fix  months  after  the  making  of  the 
ftatute  ;  and  it  is  further  agreed,  that  upon  payment  thereof  the  cre- 
ditors ftiall  give  to  the  defendant  general  releafes.  Now  this  agree- 
ment cannot  be  within  the  meanins;  of  the  aft  to  bind  the  nonfub- 
fcribing  creditors,  becaufe  it  obliges  them  to  give  releafes  for  debts, 
which  may  have  accru'd  to  them  fmce  the  act,  and  it  will  be  un- 
reafonable  to  oblige  the  other  creditors  to  releafe  them. 

L  1 1  Holt 
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Holt  chief  juftice.  This  agreement  muft  be  underflood  to  extend 
only  to  debts  within  the  meaning  of  the  ad:  of  parliament,  viz.  to 
debts  due  before  the  making  of  the  flatute,  and  the  agreement  of  two 
thirds  of  the  creditors  does  not  oblige  the  non-fubfcribing  creditors 
with  refpedt  to  any  debt  contracted  after  the  making  the  ad ;  and 
although  the  fubfcribing  creditors  may  have  obliged  themfelves  by 
this  agreement  to  give  releafes  of  all  matters  to  a  day  after  the  aft, 
yet  they  cannot  oblige  the  reft  as  to  any  debt  accruing  after.  Powell 
Ante^zi.  juftice  agreed  a  releafe  of  all  debts  &c.  to  the  time  of  the  aft,  will 
be  a  fufficient  performance  of  this  agreement  by  the  non-fubfcribing 
creditors,  within  the  meaning  of  the  ftatute. 

Judgment  for  the  defendant  per  totam  curiam,  niji,  &c. 

Servant  is  a  "^  J'R.  Williams  mov'd  to  quafh  an  indictment  for  want  of  an  ad- 
f°^^'f'^'t"'  i^I  tuition-  The  defendant  was  indicted  by  the  name  of  7.  S. 
The  Queen  V.  fer van t,  which  he  laid  is  not  a  good  addition  within  the  ftatute. 
Hofkins.  But /fdv  ii/(j// chief  juftice,  et  curiam,  it  is  a  good  addition,  for  it  is 
p[.°^o.  '"""^  certain.  Pie  would  have  taken  fome  exceptions  to  the  caption,  but 
Contra,  &:  in- it  was  not  allow'd,  for  coming  in  of  this  term,  fuch  errors  are 
diamentp.49.  amendable  in  the  fame  term. 

isro  Additions 
pi.  56. 
Thel  Dig.56. 

Di  46.  Taylor  verf.  Sea. 

2  Inft.  668.  -^  "^ 

Inaffumpfit,  |N  ajfumpfit  OH  fevcral  promifes  the  defendant  pleads,  quod  ipfe 
^Xtiqundipfe  1  performavit  omnia  ex  parte  fua  performanda,  and  the  plaintiff 
^oi.^lTgJL  demurred  for  that  caufe.  Mr. /^^r^  for  the  plaintiff :  this  plea,  if 
rai  iffiie.  any  thing,  amounts  to  the  general  iflue.  And  it  was  adjudg'd  for 
the  plaintiff  per  totam  curiam. 

Lord  Biidgewater  vci'f.  Duke  of  Bolton. 

I  Saik.  236.  I  ^"  ^"^^^  argument  this  term  of  the  cafe  between  lord  Bridgeivatcr, 
Caf.  of  Equity  \  and  the  duke  of  Bolton,  ferjeant  Powys,  who  argued  for  my 
Abr.  17.        )q,.jJ  Bridgeicater,  fiid,  it  had  been  adjudg'd  in  Chancery,  and  is 

3  Danv.  Abr.  "ow  become  a  fettled  rule,  that  if  a  man  feifed  in  fee  of  lands  make 
i7?.pl.  12.  his  will  thereof,  and  devife  the  fame  to  another  in  fee,  and  after 
^  Ro"Abr^  that  make  a  mortgage  of  the  fame  lands  in  fee  to  a  third  perfon, 
616.  and  afterwards  die  without  having  paid  the  money  due  on  the  mort- 
Eq.  Caf.  Abr.  gage,  that  this  mortgage  does  not  amount  to  a  total  revocation,  but 
z'vem!495.  o"'y  ^^^o^^y  and  the  equity  of  redemption  fliall  go  to  the  devifee. 
Ogle  V.         And  Mr.  Cowper,  who  argued  on  the  other  fide,  agreed  it. 

Cooke. 

20  Feb.  1 748.  in  Cane.    Mortgage  does  not  amount  to  a  revocation  of  a  devife  totally,  but  only  pro  tanto. 

Sir 
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Sir  Edward  Longucville  verf  the  inhabitants  of  Thiftlc- 

vvorth. 

IN  an  aaion  on  the  ftatute  of  Winton  for  a  robbery  the  defen- ^;,^/ '^"'• 
1   dants  pleaded  in  abatement,  and  on  demurrer  a  refpondcs^  oujier  6  Mod.  .7. 
•was  awarded :  after  which  the  defendants  pray  oyer  of  the  writ,  and  f^^^_  ,^^^ 
accordinMv  fet  it  forth  in  their  plea,  and  pleaded  over  m  bar.     Mr.  Keb.  32. 
X7mov"d  to  fet  it  afide  for  the  irregularity.     Mu  Morcntasue :  3  Keh.  480. 
The  writ  being  return'd  and  filed,  we  have  a  right  to  demand  oyer^^,,^  „,,. 
of  it  in'the  f^me  term,  notwithftanding  the  award  of  a  r.//>.«^'.  c.  8^:48. 
.'.^.r,  if  it  be  neceffary  for  us.     And  by  the  original  w.tu.  this  .^Mod  ,,.^ 
cafe  i  appears,  that  the  writ  was  not  fued  out  wUhin  twenty  days,  ^,^^     ,,,;„ 
as  the  ftatute  ^Q  EUz.  requires,  and  we  would  by  this  way  prevent  abatement 
a  trial  and  further  charge.  oay?,r  award- 

ed   no  oyer  can  be  granted  of  the  writ,  tho'  in  the  fame  term  it  is  return'd.     It  fee„,s  there  ought  to  be  an 
.oalh  that  it  was  r>ot  made  within,  iff.,  as  the  ftatute  Z7  Ehz.  i^c. 

Powell  \vii^ict.  When  a  defendant  prays  oyer  of  the  writ,  it  is 
with  intent  to  take  advantage  of  fome  fault  in  the  writ;  but  the  de- 
fendant in  this  cafe  not  having  demanded  oyer  of  the  writ  before 
his  plea  in  abatement,  and  a  refpondes  oujier  awarded,  he  is  now 
out  of  time  to  have  oyer,  which  is  only  to  enable  him  to  plead  m 
abatement;  but  now  the  defendant  here  is  to  plead  in  chief. 

Holt  chief  iuftice.  A  variance  between  the  declaration  and  the 
.original  may  be  affign'd  for  error,  and  although  the  party  admit  it, 
and  pafs  it^over  in%lea,  if  oyer  be  given  of  the  writ,  it  will  ap- 
.near  and  perhaps  in  that  cafe  the  defendant  may  take  advantage  of 
ftin'arreft  of  judgment,  and  fo  prevent  the  court  from  giving  an 
erroneous  judgment,  and  thereby  avoid  the  troubk  and  charge  of  a 
writ  of  error.  And  upon  a  writ  of  error  after  fuch  .^.r  had,  the 
party  may  affign  the  error,  and  take  advantage  of  it,  without  a 
l7rLZl  becaufe  it  appears  upon  the  record.  It  feems  reafonable 
to  allow  this  demand  of^^^  in  the  fame  term,  and  efpecially  when 
the  matter  pleaded  is  not  dilatory. 

Pc^ell  juftice.     It  is  out  of  courfe,  therefore  they  ought  to  fhow 
■us  precedents  to  warrant  it. 

Holt  chief  iuftice.     If  the  defendants  infift  upon  their  oyer,  they 

muft  demand  it  on  record,  and  if  we  deny  to  give  thein  oyer,  when 

mult  aemauu  iL  uii  1^        ,  ,       ^    ,j:    fU^j.  A-^Q-yr  may  Denial  of  yw 

they  ought  to  have  it,  the  denial  muft  be  enter  d.  .^l^^t  tn.y  n   y  ^^^^^_ 

take  advantage  of  it  on  a  writ  of  error.     The  queftion  is    whether 

t:i%TdFoufier  awarded  on  the  plea  in  abatement  be  not  an 

eftoppeUo  the  defendant  to  demand  .;-.r.     But  on  the  f^ard    hereof 

4  do  not  adjudge,  quod  breve  praediBum  honum  e.  fiSiaens  cj 
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tm     ^^!.r^/'^^5.f''^of  the  defendant  minus  fufficiem  in  kg, 
ti\     1      '' "°i''u'  P/^^dinga  new  plea  in  abatement,  which 
fl.a    not  be  received ,  but  here  the  writ  being  in  court,  they  may  de- 
mand .r.r  or  the  wnt  in  the  fame  term  with  the  ple^  in  abatement 
though  they  cannot  in  a  fubfequent  term.  ^itcinent, 

Pcrf  juftice.     The  demanding  and  having  oyer  is  to  enable  ^ 
man  to  plead  fomewhat.  5   .;     if  to  enaDie  a 

Holt  chief  juftice.     No,  it  is  to  make  the  thing  appear  on  record 

ha    fo  the  party  may  take  advantage  of  any  error  therein"  and  if 

herebeafouh  in  the  writ,  the  defendant  may  take  advantage  of 

o,.oradeed  if'-f  ^^P^f .  ^7  «ther  matter;  but  it  will  be  a  good  ex 

i/the  King's   "Pf'°"  ^"  arreft  of  judgment,    and  fave  the  party  the  trouble  of 

Bench  afcer     bringing  a  wnt  of  error.     In  this  court  the  party  may  demand  Jr 

=':r  l^SV'Trir^^t"^^^^'^"^^  ''  ''  -'alfoweJinTheCom- 
Common  ^on  neas.  If  the  plaintiff  contefts  the  giving  oyer  he  mufl:  ftriL-^ 
Pleas.  out  the  plea,  and  demur,  or  counter-plead  the^vi.'    Th    graS 

rot,nota.ii|n-  °"S^t  Hof  to  be  allow'd,  IS  no  error,  nor  affignable  by  the  defen- 
tti:^'''  k'  ',^'"!  '"  ^''  ^'J^^ntage;  but  the  denial  of  it,  where  it  ouSt  to 
;:rwh^el-   ^^  ^"°^^^^'  ^'  ^"--^  ^"<'d  Po-u:en  conceffit.     We  ^iil  confide"  of  it! 

Afterwards  at  another  day  Holt  chief  juftice  faid,  we  are  all  of 
opinion,  that  .;,.r  ought  not  to  be  given  in  this  cafe.  I  wasind  ed 
of  opinion  that  It  ought  to  have  been  granted,  being  in  h  far^e 
term  for  the  raafons  I  mentioned,  but  lam  n;w  falfed  hH 
ought  not ,  for  the  true  reafon  why  oyer  of  the  writ  is  gt^en  to  he 
dcendant,  is  for  the  defendant  to  demur  for  matter  which Voes  to 
he  whole  onguial,  or  to  plead  in  abatement  for  fome  ma^tef  con- 
tain d  in  the  writ,  which  makes  it  ill  -,  as  that  it  varies  from  the 
count,  or  from  the  regifter,  as  appears  C.  Mr.  320      But  wh  n 

witn  tLe  wnt  The  matter  which  ftuck  in  me  was  that  the 
defendant  ought  to  have  oyer,  that  fo  he  might  movf ,;  arreft  of 
judgment  upon  the  infufficiency  of  the  writ  appearing  on  rco-d  ^s 
a  default ;  but  it  is  only  moVd  as  .mic.s  curiZo  inform  the  c  nn^ 

"reed  ^^The  I     '']  '""  ^-i""^  "^  ^""""^^^  judgment      iS    M 
agreed.     The  law  has  prekribed  and  fettled  the  order  of  nle-^dino-      ^ 

to  tl     H  r\^l"^^  ''  ?  P'"'"^'"^'  '"'^-  '-  ^he  jurifdidion  of  th    ;o"r  I 

to  tJie  action.  Now  in  this  cafe  you  have  already  pleaded  in  ^hJ 
ment,  and  might  have  taken  benefit  of  the  oyer  Ln  but  ou  can 
no   pray  .,..  m  order  to  plead  in  bar ;  for  yo^u  have  don    S.   he" 

aition.      But  oyer  was  never   given  after  a  refj>on^es  oujier 

awarded,  _ 


ven  to  hiai 


] 
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awarded,  to  enable  the  party  to  plead  in  chief:  to  allow  this  courfe 
would  be  to  invert  the  order  of  pleading. 

Let  the  cyer  be  flruck  out  of  the  plea,  per  totam  curiam. 

Retina  vcrf.  Dixon.  ^-  ^-  Saik. 

^  -/  156. 

6  Mod.  61, 

THE  defendant  was  indidled  for  felling  goods,  affirming  them  c^n  certiorari 
to  be  worth  fo  much,  whereas  in  truth  they  were  not,  in  de- !° /^""O"^  ^^ 

TT  -1  1       1     1     1         1    /•      1  indiamentaf. 

ccptic7icm,  (sc.     Upon  not  guuty   pleaded  the  derendant  was  con-  ter  conviaion 
vided,  and  now  the  record  was  remov'd  by  a  corticra7-i,  and  Mr.  ^y  verdift, 
Brcderick  mov'd  to  quafli  it,  as  not  being  an  oftenfe  indiftable.  g^ven  "he  " 

party  here  in 

Holt  chief  juftice.     Why  do  you  remove  it  after  a  trial  ?    But  you  '^°""' 
have  given  the  party  no  day  here  in  court,  as  you  ought  upon  the 
return  of  a  certiorari  to  remove  an  indidment  after  convidion. 
Upon  reading  the  certiorari,  it  appear'd  to  be  only   for   removing  A  ceniorarita 
the  record  of  the  indidment,  which  Holt  faid  was  not  fufikient  to  "r^oveanin- 
remove  the  convidion  ;  for  if  the  defendant  fue  out  a  certiorari  to  not  remove' a 
remove  an  indidment,  and  ftays  till  he  is  convided  before  he  deli-  conviaion  on 
vers  it,  he  has  lofl  the  benefit  of  it,  '''"'  '"'^*^- 


znenc. 


Berwick  ve?-f.  Andrews. 
Intr.  Pafch.  2  An?!.     B.  R.     Rot.  64. 

fN  debt  by  an  executor,  fetting  forth,  that  his  teflator  had  reco-  s.  c.  Salk. 
ver'd  a  judgment  againft  the  defendant,  as  adminiftrator  of  "J.  3'4- 
'S.  and  fuggefting,  that  the  defendant  had  committed  a  devaftavit  in  j^^j,"  / '^^* 
the  life  of  the  plaintiff's  teftator,  fo  that  neither  the  teftator,  nor  executor  on  a 
the  plaintiff"  could  have  execution  of  the  faid  judgment,  per  quod  ^^''f''?''''^^ 
aBio  accrevit  to  xhz  plaintiff.     Judgment  herein  was  given  againft  gft^r  a  judg- 
the  deftndant  in  the  Common  Pleas   by  default,    and  thereupon  a  ment  reco- 
writ  of  error  was  brouq;ht.     Mr.  Kino;  for  the  plaintiff  in  error  in-  \"^'^  ^g^^'^^ 

_-     ,       ,  ,  ''  ."^     .         ,  .   ^    _,.  f.  n      him  as  admi- 

fifted,  that  the  executor  cannot  mamtam  this  adion  for  a  waite  niftrator  to  7. 
done  in  the  life  of  his  teftator ;    for  the  executor  ought  to  make  s.  by  the 
himfelf  a  party  to  the  original  judgment  by  a  judgment  on  ^yc/r^  1^^!^""  *'°' 
facias  brought  by  himfelf  againfl  this  adminiftrator,  before  he  can 
■maintain  an  adion  of  debt  upon  a  fuggeflion  of  a  de'vajla'vit  in  his 
own  tim.e.     This  method  of  proceeding  by  adion  of  debt  is  a  late 
pradice,  and  the  firft  judgment  was  obtain'd  with   difficulty,  "oiz. 
the  cafe  of  V/heaticy   againfl  Zy,^??^'.      i  Saiind.  216.      i  Lev.  255. 
which  was  an  action  brought  by  the  party  himfelf,  who  obtain'd  a 
judgment  againfl  the  executors ;    and  therefore  for  the  objections 

M  m  m  urg'd 
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urged  in  that  cafe  it  has  been  fince  relblved,  that  actions  of  this  na- 
ture fliall  not  be  carried  farther  than  that  refolation:  as  in  the  cafe 
of  Knt  '0.  Withers,    i  Fentris   315,  321.     2  Lev.  209.     3  Keble 
735,  825.  where  it  was  adjudged,  that  fuch  an  adion  would  not 
he  againll:  an  executor  upon  a  bond  of  the  teftator,    before  any 
judgment  recovered  againft  the  executor.     And  fo  it  was  refolved 
Crofby  verf.    in    this  court,    Pafch.    II    Will.   3.    between    C?'osby   and  Geering. 
Geering.        Where  an  aftion  of  debt  fuggefting  a  devqftavit  was  brought  upon 
Debt  againft   a  judgment  recovered   againft  the  inteftate,   before  any  judgment 
an  ad miniilra- recovered  againft  the  adminiftrator  himfelf;  and  upon  a  demurrer 
^ftl°u  VteTa  ^^  ^^^  refolved,  that  the  adtion  was  not  maintainable.     But  the  pre- 
judgment re-   fent  aftion  is  to  carry  it  farther  than  any  of  thofe  cafes ;  for  here 
cover'J againft  j-j^g  judgment  was  recovered  by  the  plaintiff's  teftator,    and   the 
does  not  lie.'    wafte  is  fuggefted  to  be  done  in  his  time.     Now  this  wafte  is  a 
perfonal  wrong  done  to  the  teftator,  whereas  the  foundation  of  the 
adlion  is,  that  the  party  himfelf,  who  brings  the  adlion,  is  inti  led 
to  the  eftate  of  the  teftator  by  matter  of  record,  and  fo  the  wafte 
by  the  executor  is  a  wrong  to  him.     But  here  the  plaintiff  has  no 
title  to  an  execution,  till  he  obtain  an  award  of  it  on  a  fcire  fa- 
cias, fo  that  the  wafting  before  he  had  a  right  to  fue  execution 
can  be  no  injury  to  him,  and  confequently  he  can  have  no  adlion, 
and  he  has  founded  his  adlion  on  no  other  damage,  but  that  by 
the  wafting  he  could  not  obtain  fatis£\6lion  of  the  faid  judgment 
by  fuing  execution.     This  adtion  is  againft  a  rule  of  law :  A.^io 
perfofialis  7noritur  ciitn  perfo7ia.     No  adion  lay  at  the  common  law 
againft   the  executor  of  an  executor  for  a  dcvajlavit  of  the  firft 
executor  upon  the  reafon  of  that  rule.     But  it  was  given  by  the 
ftatutc  of  Charles  2.     But  the  ftatute  does  not  extend  to  this,  fo 
that  by  confequence  this   adion   is   not  maintainable,    not  being 
helped  by  that  or  any  other  adt  of  parliament. 

Mr.  Moiintague  for  the  defendant  in  error  urged,  that  this  adfion 
would  lie.  The  fame  objcdticn,  that  it  was  aElio  perfonalis,  was 
made  in  the  cafe  of  Wheatlry  verf.  Lane,  i  Saund.  216.  1  Sid. 
397.  and  there  fully  anfwered ;  for  though  the  adtion  arifes  from 
a  tort,  yet  this  tort  vefts  an  intereft  in  the  party.  As  in  cafes  of 
fubftradfion  of  tithes  on  the  ftatute  of  Edward  6.  and  of  an  efcape 
out  of  execution,  where  the  executor  for  that  reafon  (hall  main- 
tain an  adtion  of  debt  for  the  fubftradtion  or  efcape  in  the  time  of 
his  teftator.  This  adlion  goes  no  farther  than  the  former  cafes. 
The  cafe  of  Cory  verf.  T'hyfin,  2  Sii,  ic2.  is  this  cafe  in  point; 
for  the  plaintiff  there  was  executor  to  him  that  had  obtained  the 
judgment. 


Holt 
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Holt  chief  iufticc.  But  the  executor  in  that  cafe  hncl  recovered 
a  judgment  in  his  own  name,  on  a  fcirc  facias  on  the  principal 
judgment. 

Mountague,  The  tort  vefts  a  debt  in  the  partv  wronged,  and 
then  it  furvives  to  the  executor,  as  on  the  ftatute  of  Edicani  6. 
And  the  fame  objedlions,  as  are  made  now,  were  made  in  the  cafe 
of  IFbeatly  and  La7ie,  and  there  over-ruled  by  the  judges,  fo  that 
this  cafe  in  effed:  is  already  determined. 

Holt  chief  juftice.     Surely  this  ad:ion  will  well  lie,  and  as  well 
for  the  executor,  as  for  the  teftator  himfelf.     And  indeed  it  is  the 
fame  thing ;    for  this  a<3:ion  is  brought  againfl:  the  fame  perfon 
againft  whom  the  recovery  was  had,  and  by  that  recovery  cijfets 
were  admitted,   and  then  the  defendant  has  wafted.     You  agree 
this  adion  might  be  maintained  by  the  teftator  himfelf,  but  you 
fay,  it  will  not  go  to  his  executor,  becaufe  it  is  a  perfonal  v/rong, 
which  dies  with  him.     But  it  is  not  a  mere  perfonal  injury.     This 
adlion  is  founded  on  the  fame  reafon,  as  an  adtion  of  debt  by  the 
executor  for  an  efcape  out  of  execution  in  the  time  of  the  tefta- 
tor.     It  is  true  no  adlion  lay  againft  the  executor  of  an  executor 
for  the  wafte  of  the  firft  executor  before  the  ftatute,  becaufe  it  was 
only  a  wrong  committed  by  the  executor.     And  fo  no  adlion  lies  Mo  aftion  lies 
againft  an  executor  for  an  efcape  out  of  execution  in  the  time  of»g»^"i^an««- 
his  teftator,  for  it  was  a  wrong  done  by  another  perfon,  for  which  g}|.'°pg°^jl"g 
he  fliall  not  anfwer,  nor  {hall  his  eftate  be  liable.     An  executor  time  of  his 
may  maintain  an  adtlon  on  the  cafe  at  the  common  law  for  an  teftator. 
efcape  out  of  execution  in  the  time  of  the  teftator,  but  not  for  an  ^nte  41. 
efcape  on  jmfne  procefs.     So  an  executor  of  a  parfon  ftiall  have  an 
adtion  of  debt  on  the  ftatute  of  Edw,  6.  for   fubftradlion  of  tithes 
in  the  time  of  the  teftator.     Thefe  are  injuries  to  the  teftator's 
right,    and  within  the  equity  of  the  ftatute  of  Edw.  3.  de  bomsv\ie  ^UoL 
afportatis  in  vitii  tejiatoris.     So  an  adlion  on  the  cafe  for  an  efcape  403.  404- 
in  the  time  of  the  teftator,  a  qiiare  impcdit  for  a  difturbance  in  the 
life  of  the  teftator,  are  given  to  the  executor  by  the  equity  of  that 
ftatute.     In  the  cafe  o^  Crosby  and  Geering  there  was  no  judgment 
agiinft  the  adminiftrator,  and  fo  it  did   not  appear,  that   he  had 
aJJ'ets,  and  it  was  like  the  cafe  of  Eiit  againft  JVithers. 

Powell  juftice.  This  adlion  ftiall  not  be  carried  farther  to 
charge  the  defendant,  without  a  judgment  firft  recovered  againft 
himfelf  And  my  lord  Hale  was  of  that  opinion  :  he  was  of 
counfel  with  the  plaintiff  in  the  cafe  of  Cory  againft  I'hinne,  and 
told  me,  he  hdd  judgment  for  his  client  beyond  his  expedlution ; 
but  now  that  adlion  is  fettled.  This  is  not  a  perfonal  wrong, 
which  lies  not  againft  an  executor;  as  an  adlion  for  an  efcape  in 
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the  life-time  of  the  teftator  Hes  not  againft  an  executor.  But  the 
ftatute  of  Edw.  3.  is  a  remedial  law,  which  has  always  been  taken 
by  equity,  and  wherever  there  is  a  matter  of  property  in  queftion, 
it  is  brought  within  the  flatute.  So  here,  the  teftator  had  a  right 
in  the  affets  m  the  defendant's  hands,  and  the  executor  was  in- 
titled  to  that  right  by  a  fcire  facias,  and  this  is  within  the  reafon  of 
goods  taken,  S'c.  It  was  once  a  queftion,  whether  an  executor  could 
maintain  an  ajfiimpfit  upon  a  contradt  with  the  teftator,  becaufe  it 
is  founded  upon  a  breach  of  promife ;  but  it  was  agreed,  that  he 
might,  becaufe  it  was  a  wrong  to  the  teftator's  property  and  eftate, 
and  an  intereft  in  the  teftator. 

Fonvys  juftice  agreed. 

Gould  juftice  agreed.     Here  is  a  debt  arifing  ex  deliBo. 

Holt  chief  juftice.  Upon  this  judgment  this  executor  might 
have  fued  z  fcire  facias  as  executor,  and  upon  that  a  feri  Jacias, 
and  might  have  had  a  devaflavit  returned  thereupon,  and  upon 
that  a  general  judgment ;  now  this  adtion  is  brought  in  lieu  of 
that  proceeding,  and  that  is  the  reafon  of  this  adlion  on  fuggeftion 
of  a  devajiavit. 

But  then  an  exception  was  taken  by  Mr.  Kijtg  to  the  declaration, 
and  upon  that  it  was  adjourned. 

Monckton   verf.   Pa{l:iley  &  alios. 


S.  e.  Salk.  I  N  trefpafs  de  eo  quod  the  defendants,  i  Scptctnbris,  frimo  Annae^ 
s''c  6  M  d  ■■-  ^'''  '^'  ^^  armis^  &c.  claiifum  of  the  plaintiff,  apud,  &c.  fre- 
38.  '  gcrunt  ct  intravcrunt,    et  her  bam  fiiam  ad  'valentiam    10  I.  ibidem 

9  Mod.  38.  nupcr  cnfccntcm,  pedibus  fiiis  ambulando  ccncukavcrunt  ct  cotifutjip- 
Tre  pa  s  or    f^^y^iy^f    gf  aliam  kcrbam  fuam  ad  valentiam  aliarum    10/.    ibidem 

breaking  the   J  '  '  -i    ri  ■■  ■  ^         i        n- 

plaintifF's  fimilitcr  nuptr  crfcentem,  cum  quibujdam  averiis,  viz.  &c.  depafn 
clofe,  and  fucriuit,  coucidca'-cerunt,  et  conjumpferunt  (and  lays  feveral  other 
confu'roing"his  frefpaftes  upon  the  fame  place)  ac  liberam  warreiinam  of  the  plain- 
grafs,  and  tiff  opud^  t^c.  adtwic  fregerufit,  et  intravenint,  et  iii  eadem  fine 
hunting  in  his  //^^,;;^/^  gf  voluutate  iplius  the  plaintiff,    adtunc  'vcnati  fucrunt,    et 

ircc  \v3rrcn  ^  ,    .  . 

coiitiniiavdo '    ducciitcs  Icpoves  prctH  10/.  adtunc  et  ibidem  occiderwit,  ceperunt,  ct 

tra,:jyrcjjijn.    ofpovtavcrunt,    traiifgrrfjio'i.  praediB.  quoad  herbae  pracdidiae  pedi- 

K)Trfis  diebui  tt  ^'"   ambulando    conculcationem    ct    confumptionem,    ac    aliae    herbae 

•vicibus,  &'c.   praediSlae  cum  averiis  prnediBis  conculcationem  et  confumptionem,  ac 

in  libera  ivarrenna  praediBa  fine  licoitia  of  the  plaintiff  'venatio- 

nem  praediSlam,    a  praediBo  primo  die  Septcjnbris,  anno  primo  fit- 

pradiSlo,   ufque  diem  exhibitionis  hiijus   billae,  viz.  vigefmum  diem 
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OSlobriSy    eodcm   anno,    diverjls  diebus   et  vicibiis  continuando,    ^c, 
*     To  this   declaration  the  defendants  pleaded  not  guilty.     But   the 
jury  found  for  the  plaintiff.     And  now  Mr.  Salkdd  mov'd   in  ar- 
reft  of  judgment,  that  the  contimiando  is  laid  of  a  matter,   which 
does  not  lie  in  continuance,  'viz.  quoad  venationem  in  libera  ni-ar- 
renna  of  the  plaintiff,  for  every  day's  hunting  is  a  feveral  hunting. 
He  faid,  that  it  appeared  from  the  books,  that  a  trefpafs  with  con- 
tinuando  does  not  lie  where  the  acS  terminates  in  itfelf,  and  can  be 
"but  once  executed  :  as  a  trefpafs  quare  equum  fuum  occidit  conti- 
nuando  is  ill ;  becaufe  it  is  not  an  adt,  which  can  be  alleged  in  con- 
tinuance.    So  a  trefpafs  for  breaking  his  fenfe,  or  proftrating  his 
houfe,    lies  not  with   a  continuando.      2  Roll.  Abr.  315.    />.  41. 
3  Hm.  6.  Tratif.  19.     So  a  trefpafs  for  cutting  down  his  trees  ccn-    ' 
tinuando  is  ill,  as  was  held  in  this  court  in  Eajler  term,  between 
Brooks  and  Bijljop.     Ante  823.   (vide  21  Hen.  6.  43.)  for  in  thefe 
<:afcs  the  z(X  cannot  be  repeated.     He  farther  infifted  on  this  dif- 
ference, that  where  the  firft  trefpafs  is  without  an  onjler,  there  all 
the  fubfequent  afts  are  frefh  trefpaffes ;  but  where  by  the  firft  tref- 
pafs there  is  an  oufler,  there  the  fubfequent  adts  are  not  diftindt  Difference 
trefpaffes,  but  a  continuance  of  the  firft.     And  therefore  a  releafe  ^^^e  there » 
of  the  firft  trefpafs  will  difcharge  all  the  fubfequent  ads  in  this  t^efp'afs  and* 
cafe,  but  in  the  former  cafe  it  will  not,  becaufe  every  day's  entry  is  where  not, 
'a  frefli  trefpafs:    ^s  Teh.  126.    T7;or/»  and  StriSlland.      i    BrownL 
223.     3  Cro.  182.     And  with  this  difference  muft  the  opinion  of 
Fitzh.  N.  B.  91.  C  be  underftood,  where  he  fiys,  that  a  trefpafs 
of  his  houfe  or  clofe  proftrated  may  be  alleged  with  continuance,  or 
elfe  the  books  are  not  reconcileable.     20  Hen.  7.  2,  3.  p.  7.  but 
an  adlual  oujler  muft  be  intended. 

Holt  chief  juftice.     Why  ftiall  not  an  adlual  onjler  be  intended  in 
this  cafe  ? 

Salkeld.  I  will  fliew  why  it  cannot.  In  tJie  cafe  of  Hnjkins 
and  Je/inings,  2  Roll.  549.  n.  5.  it  is  refolved,  that  a  trefpafs  qi/are 
fuccidit  et  afportavit  10  ar bores  continuando,  &c.  is  iil.  So  the 
ca{e  of  Lic'hford  and  Elliot,  as  it  is  reported  i  Sid.  224,  249.  tref- 
pafs for  throwing  logs  on  the  plaintiff's  clofe  contimir.inlo  is  ill,  and 
there  judgment  was  given  for  the  plaintiff,  becaufe  the  dcclaraiion 
was,  that  the  defendants  jecerunt  the  logs  inftead  of  jaciierunt, 
which  word  v^^as  held  infenfible  as  to  that  purpofe,  and  fo  no  da- 
inages  given  for  it.  Vide  1  Lev.  210,  211.  Butler  and  Hedges. 
1  Sid.  319.  In  the  cafe  at  bar,  though  the  continuance  be  im- 
poffible,  yet  damages  muft  be  intended  to  be  given  for  It  by  the 
jury,  becaufe  it  is  exprefly  alleged  to  be  continued,  and  fo  the  in- 
tendment of  the  court  is  excludeti,  viz.  that  the  jury  gave  no 
damages  for  the  continuance,  by  the  ftiewing  of  the  party ;  neither 
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can  the  court  intend,  that  there  was  an  adual  oufter,  becaufe  it  is 
alleged,  that  he  entred  and  hunted  fuch  a  day,  and  fuch  a  day. 

Mr.  Monntagiie  for  the  plaintiff  urged,  that  the  contimiando  Is  pro- 
per, and  fo  is  the  conftant  form.  He  cited  Cicero  de  natura  deorum, 
and  T^erencr^  ccnttnuando  potionem,  for  the  propriety  of  the  word. 
Here  are  ftvcral  defendants,  fo  that  one  might  reft  while  the  others 
liunted.  In  this  cafe  if  the  contimiando  be  pofTxble,  then  it  will  be 
good  after  verdidl ;  and  if  it  be  repugnant  and  impoflible,  then  it 
fhall  be  intended,  that  the  jury  gave  no  damages  for  it.  So  is  the 
cafe  of  Lichjord  'uerj.  Elliot,  i  Sid.  i'2.\,  249.  i  Lev.  210,  211. 
and  Butler  and  Hedges,  i  Sid.  319.  i  Lev.  210,  211.  And  to  the 
fame  purpofe  was  the  refolution  of  this  court  lafl  Eqjler  term,  in  the 
cafe  of  Brook  and  Bijhop. 

A  man  may         Upon  the  firft  ftirring  of  this  cafe  Holt  chief  juftice  iiiid,  I  fee 
Uy  a  trefpafs   j^o  reafon,  whv  a  man  may  not  allege  an  entry  and  hunting  on 
^^ontimmi^l     ^"^^^  ^   '^''y>    coiitiniiando  veyjationem  praediBam   diverjis  diebiis   et 
-venationcm      vjcibus  till  fuch  a  day :  the  defendant  hunts  one  day  and  the  next, 
p-aedinam      ^^^  jj  jg  j^qj  qj^^  g^^^  which  contiuucs  from  one  day  to  another, 
^rSidhui'i^'c.  nor  the  fame  trefpafs.     That  cafe  in  Teh.  is  not  law,  the  refolu- 
tion was  in  favour  of  the  judgment.     For  if  a  trefpafs  be  brought 
continuando,  &c.  and  the  defendant  anfwers  to  tlie  original  tref- 
pafs, but  not  to  the  continuance,  if  the  firfl  aft  and  the  continu- 
ance were  the  fame  trefpafs,  then  the  continuance  would  be  an- 
fwered  by  the  anfwer  to  the  original  trefpafs ;  but  it  is  not  fo,  for 
the  continuance  muft  be  dired:ly  and  pofitively  anfwered,  becaufe 
Difference  be-  the  continuance  is  a  trefpafs.     There  is  a  difference  between  a  con- 
'"'*^"1'7'    t'''^i''^^^°  of  '^  repeated  adl  of  the  fame  nature  as  here,  and  a  con- 
repeated  aft    timiando  of  Cutting  down  wood,  becaufe  that  is  impoirible.     For 
of  the  fame     if  a  man  cut  a  quantity  of  wood  one  day,  he  cannot  cut  the  fame 
cutting  wood    qu^fifity  2gain  the  next  day.     In  the  cafe  oi  Butler  and  Hedges  the 
continuando  appeared  to  be  void  and  infenfible  upon  the  face  of  the 
declaration,    and  therefore  it  {hall  be   intended  no  damages  were 
Exception,     ^iven  for  it  j  for  the  exception,  that  it  is  not  a  matter  that  lies  in 
that  it  lies  not  continuance,  ought  to  be  taken  on  the  trial.     And  in  fuch  cafe  the 
ance"oiight    Plaintiff  ought  not  to  be  allowed  to  give  in  evidence  more  than  one 
to  be  took  at  day's  cutting  of  wood  or  the  like.     Trefpafs  was  brought  for  la- 
the trial.        king  oyflers    continuando,   which   cannot  be,    and  judgment  was 
arrefled. 

Powell  juflice.  A  continuando  is  not  to  be  fuppofed  to  mean  a 
continuance  without  any  intermiffion,  for  that  would  deflroy  all 
continuandos,  for  cattle  cannot  eat  always.  The  cutting  of  trees 
cannot  be  laid  with  a  continuando.  Nor  would  it  lie  here  C07iti- 
nuando  the  hunting  and  killing  ten  hares.     So  no  continuando  for 
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carrying  away  fifty  loads  of  corn.  Therefore  in  thofe  cafes  the 
plaintiff"  ought  to  lay  the  faifl  to  be  done  between  fuch  a  day  and 
liicli  a  day  ;  for  elfe  you  can  have  but  the  benefit  of  one  trcfpafs, 
and  can  recover  damages  only  for  one  day's  carrying,  &c.  where 
the  thing  does  not  lie  in  continuance.  Why  cannot  hunting  be 
continued  as  well  as  depafturing  ? 

Holt    chief  juftice.     As  to  the  cafe  of  an  entry  with  cti/ler,  it  if  an  entry  is 
may  be  fet  forth  fpecially  in  the  count,  or  not ;  with  a  continii-  '^'"^  "'"'j  *" 
andoj  or  divcrfis  diebus  et  vicibus  between  fuch  a  day  and  fuch  a  fuming" grafs" 
day  i   but  then  you  muft  prove  that  the  plaintiff  re-entred  before  <ii'v"fii  ditUt 
the   adtion  brought,  or  elfe  you  cannot  afTign  the  mean  trefpafs.  fy^'^'a^d'a "" 
{^od  fult  concejjiim  per  Powell)   for  by  the  oujier  the   defendant  re  entry  mull 
has  got  the  plaintiffs  pofTeffion,  and  he  cannot  be  a  trefpaffer  to  ^^  p'ov'd. 
the  plaintifFj  but  when  the  plaintiff  re-enters,  the  pofTeffion  is  in 
him  ab  initio,  and  he  fhall  have  the  mefne  profits. 

Powell  juflice.  Fitzherbert  fays,  that  cutting  of  grafs  may  be 
laid  with  a  continuando,  and  yet  a  man  cannot  cut  always. 

Afterwards,  viz.  the  lafl  day  of  the  term,  the  court  gave  judg- 
ment for  the  plaintiff.     And  Holt  chief  juftice  faid,  that  hunting  Hunting  may 
might  be  laid  with  a  continuando  as  well  as  confuming  and  fpoiling  ^e«//«aa«2'*  * 
the  plaintiff's  grafs. 

Powell  juflice.     It  was  fo  adjudg'd  lately  in  the  Common  Pleas. 

Holt.  Cutting  a  quantity  of  wood  cannot  be  with  a  co7itinua7ido, 
but  it  ought  to  be  laid,  that  diverfis  diebus  et  vicibus  between  fuch 
a  day  and  fuch  a  day,  &c.  But  in  this  cafe  it  may  be  well  al- 
ledged  continuando,  and  need  not  be  laid  diverfis  diebus  et  vicibus, 
&c.     It  is  but  a  fmall  trefpafs,  which  may  be  continued. 

Powell.  When  you  lay  a  contitmando  of  a  thing  that  does  not 
lie  in  continuance,  you  can  only  give  in  evidence  a  trefpafs  on  one 
day,  and  can  recover  damages  for  no  more  :   which  Holt  agreed. 

Wyatt  qui  tarn  verf.  Eyland. 

JN  an  adlion  on  the  ftatute  of  ufury  the  memorandum  was  general  S.  C.  Saik. 
of  the  firfl  day  of  the  term,  but  bail  was  not  put  in  till  the  ^^I'J^^' 
middle  of  the  term ;  and  the  court  gave  leave  to  the  plaintiff  to  ,  2  Mod.  248. 
enter  up  a  fpecial  memorandum,  for  the  defendant  is  not  in  court  till  Memorandum 
bail  filed.     And  this  is  only  to  make  the  entry  according  to  the  amended  by 

1  I-,  ^        ,  1,  /--J-  making  It  of  a 

truth,  which  appears  on  record ;    and  the  court  faid,   it  was  an  particuiarday. 
amendment  at  the  common  law,  and  not  on  the  ftatutes. 

Elderton's 
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Elder  ton's  cafe,  the  bailiir  of  Weftininfler. 

s  c.  3  Saik.  TTE  was  committed  by  the  duke  of  Devon,  and  other  commif- 
6Mod^  ?  1J_  fioners  of  the  board  of  Greenciofh,  for  executing  Sijieri  facias 
Holt  590.  within  the  palace  of  Whitehall,  without  leave  of  the  board ;  and 
A  commit-  being  brought  up  by  habeas  corpus,  fcveral  exceptions  were  taken 
'"^"^  %  'ners  ^^  ^^^^  Commitment  and  return.  The  commitment  was  for  riotoufly 
of  the  Green- and  forcibly  entring  into  a  houfe  within  the  piihce  of  Whitehall, 
cloth  for  a  riot  j-^qj-  having  leave  from  the  officers  of  the  houfhold.  Mr.  Mowitague 
whitehaU  ^"^  ^^""^  prifoners  urged,  that  the  warrant  of  commitment  was  in- 
to execute  a  fufficient ;  it  IS,  "  Whcrcas  information  has  been  made  to  this 
fen  facias  ««  board,  ©"f."  Whcrcas  the  board  of  Greenclcth  have  no  autho- 
nun°" .  D     ritv  to  commit  perfons  for  breach  of  the  peace,  or  the  like.     Their 

Phillips  s  Re-    ,     -^         .    .  r  .     ,        ^       .,  .  -n       ^ 

gale  necefla-  bufinefs  IS  to  regulate  the  attairs  of  the  himily,  and  to  punilh  the 
rium,  cap.  mifdemeanors  of  the  queen's  menial  fervants ;  and  though  the  war- 
'*  ^'  rant  be  iigned  by  the  commiffioners,  by  their  particular  names,  yet 

it  cannot  be  intended  to  be  a  commitment  made  by  them  as  they 
are  juftices  of  the  peace.  The  ftatute  of  28  Heti.  8.  c.  12.  creates 
Whitehall  a  palace,  and  therefore  it  fliall  have  no  larger  privileges 
than  that  ftatute  gives,  wherein  is  a  faving  of  the  liberties  of  the  old 
palace  at  Weflminjler ;  and  when  the  Queen  does  no  longer  live  at 
Whitehall  the  privileges  determine,  and  therefore  this  is  no  crime 
punifhable  by  the  board  ofGreencloth.  The  Queen's  honour  is  as 
much  concerned  to  fee  juftice  duly  adminiftred,  as  for  the  privileges 
of  her  own  palace ;  and  fmce  the  Queen  is  removed  from  White- 
hall, it  ought  to  be  as  free  as  any  other  houfe  in  King  Jlreet. 
Officers  may  lawfully  execute  the  Queen's  procefs  there.  If  they 
would  have  this  taken  to  be  a  commitment  by  the  commiffioners, 
as  juftices  of  the  peace,  they  fliould  have  made  it  as  fuch  exprefly. 
The  commitment  is,  "  and  them  to  keep,  till  they  fliall  find  fure- 
*'  ties  to  appear  in  her  Majefty's  court  of  the  verge,  or  till  farther 
*'  order  from  hence."  But  the  court  of  the  verge  is  not  a  proper 
court,  nor  has  jurifdidion  in  this  cafe ;  and  the  words,  "  till  far- 
"  ther  order,"  make  the  commitment  illegal  and  void,  for  want 
of  a  proper  conclufion. 

Mr.  Parker.  The  commitment  Is  for  riotoufly  and  forcibly 
entring  without  leave  of  the  officers,  ^c.  whereas  they  cannot  give 
leave  to  commiit  a  riot.  Befides,  the  board  of  Greencloth  cannot 
punifli  perfons  for  a  breach  of  the  peace.  It  ought  to  appear  in  the 
warrant,  that  they  were  juftices  of  the  peace,  which  it  does  not, 
but  only  in  the  return.  It  does  not  appear  as  it  ought,  what  are 
the  courfe  of  proceedings  in  this  court  of  Greencloth,  and  when  they 
fit,  and  what  is  their  authority. 

2  Mr. 
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Mr.  Attorney  General  for  the  Queen.     The  authority  of  the 
perfons  committing  need  not  appear  in  the  warrant,  nor  ever  does; 
but  the  fubfcribing  of  their  names  is  fufficient.     This  court  is  not 
now  to  inquire  into  the  nature  and  bufinefs  of  tlie  court  of  Green- 
cloth.     There  are  {landing  commiflions  for  the  peace,  both  for  the 
verge  and  the  palace,  wherein  the  officers  of  the  board  of  Green- 
ckth  are  always  commiffioners ;  and   here   they  committed  thefe 
perfons  as  juftices  of  the  peace,  for  breach  of  the  peace,  for  want 
of  fureties,  as  every  juftice  may  do.     It  does  not  come  now  into 
confideration,  whether  an  execution  may  be  executed  within  the 
verge,  though  the  palace  ought  to  have  fuch  privilege.     And  to 
that  purpofe  he  cited  Jacob  Halh  cafe,  but  that  matter  does  not  ,  Vent.  169. 
appear  in  the  return;  but  the  commitment  is  for  a  riot,  as  by  ju-  i  Mod.  76. 
ftices  of  the  peace,  and  they  may  try  this  matter.     The  ftatute  of  ^  K*b  g  ^6 
Hen.  8,  is  only  to  afcertain  the  bounds  of  the  palace  of  Whitehall,  ^    ^  •  '^  • 
for  the  Queen  may  declare  any  houfe  a  royal  palace  without  the 
parliament.     For  it  is  the  prerogative  of  the  crown  to  give  that 
privilege  to  any  houfe  the  Queen  pleafes.     By  the  return  it  is  fet 
forth,  that  the  perfons  committing  were  juftices  of  the  peace  within 
the  verge  and  palace,  and  the  court  will  take  notice  of  their  power 
as  juftices.     The  words  (without  leave  of  the  officers,  &c.)  does 
not  make  the  ofi^enfe  lefs,  but  (hew  that  the  fa<fl  was  done  without 
any  colour.     A  warrant  of  commitment  need  not  be  fo  certain  as 
pleading,  thofe  who  make  it  are  gentlemen  not  underftanding  the 
forms  of  law ;  but  in  this  warrant  the  ofFenfe,  and  their  authority, 
fufficiently  appear,  and  the  conclufion  of  the  warrant,   "  till  they 
"  find  fureties,  or,  farther  order,"  is  fo  of  courfe,  for  when  men 
are  committed  for  want  of  fureties,  they  muft  ftay  in  cuftody  till 
they  can  find  fureties. 

Serjeant  Darnall  cited  3  hift.  140,  141.  and  Stamford' ^  pleas  of 
the  crown,  that  formerly  it  was  held  a  mifpxifion, 

to  cite  or  fummon  a  man  within  the  King's  palace. 

Mr.  Attorney  General.  This  commitment  is  not  by  way  of 
puniftiment,  but  only  for  fafe  cuftody  till  the  matter  is  deter- 
mined. 

Mr.  Mountague.     Every  commitment  is  a  punifliment ;  this  com- 

•  mitment  is  to  the  porter  of  the  verge,  which  is  ill ;  for  he  is  not  a 

proper  officer,  to  whom  a  juftice  can  commit.     They  ought  to 

direft  their  warrant  to  the  conftable,  who  is  the  officer  appointed 

by  the  law. 

O  o  o  Holt 
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A  warrant  jjQJf  chief  juftice.     It  need  not  be  mentioned  in  the  warrant, 

^s'd' the"  *  t^^^  t^^y  ^^^  juftices,  for  they  need  not  mention  their  office  in  the 
peaceneed  not  warrant ;  but  it  muft  appear  in  the  return,  and  fo  it  does  here, 
mention  they  -jj^^  prifoncrs  are  charged  with  a  riot,  and  fhould  they  not  be  tried? 
^"^^^^  '  And  thofe,  who  made  the  commitment,  have  an  authority  as  ju- 
ftices  within  the  verge  and  palace  by  particular  commillion,  diftindt 
The  Queen's  fi'o^"  their  authority  as  officers  of  the  houfehold.  But  it  is  not  fai4 
perfonai  refi-  in  the  rctum,  that  the  Queen  is  perfonally  reiid^it  a,t  }Vk.itehall, 
dence  makes    ^yhjch  malccs  it  a  paUce. 

tt  a  palace.  r 

Mr.  Attorney  General.  After  the  King  has  once  declared  a  houfe 
to  be  his  palace,  which  is  done  by  his  declaration  under  his  great  fcal, 
it  continues  a  palace,  although  he  remove  afterwards. 


Holt  chief  juftice.  Suppofe  a  murder  be  committed  at  JVhitebalij 
whilft  the  Queen  is  refident  at  (Vindfor,  can  the  murderer  be  tried 
before  the  lord  high  fteward,  and  on  the  ftatute  of  33  H.  8.  c,  12. 
and  that  ftatute  is  only  declaratory  of  the  law  ? 

Jones's  cafe.        Mr.  Attorney,     One  Joties  in  the  reign  of  Queen  Elizabeth  was 

convifted  of  the  murder  of  a  man  in  the  Tower,  and  though  the 

.    Queen  was  not  refident  there,  judgment  was  given  againft  him  to  be 

hang'd,  and  to  lofe  his  right  hand  ;  and  his  hand  was  accordingly 

cut  off  before  execution. 

Holt  chief  juftice.     Here  the  parties  are  committed  till  they  fiod 

fureties  to  appear  at  the  court  of  verge,  and  it  does  not  appear,  that 

court  has  jurifdidlion  of  the  fad.     We  are  indeed  bound  to  take 

The  King's    "otice  of  every  thing  that  belongs  to  the  Queen's  privilege :  th^t 

Bench  takes    Whitehall  is  a  palace,  and  that  there  is  a  court  of  verge,  which  was 

roticeofevcry  ^  ^ourt  before  the  ftatute  o{  Hefi.  8.  and  has  no  ftated  times  of  fit- 

thing  relating     .  •     •     i     i  i  i  •  r  •    •       ^  i        •        •        i       i  •    i     n  i 

to  the  Queen's  ting ;  it  IS  lield  by  Virtue  of  an  original  authority  in  the  high  uewar.^' 
privUege.       The  ftatute  was  read. 

Powell  juftice.  The  privileges  of  the  palace  are  by  the  common 
law  in  refpeifl  of  the  Queen's  prefence,  but  that  privilege  does  not 
determine  fo  foon  as  ever  flie  turns  her  back,  when  a  houfe  has  been 
declared  a  palace.  As  a  private  man  may  have  two  manfion-houfes, 
and  live  Jometimes  at  the  one,  and  fometimes  at  the  other.  I  re- 
member the  cafe  cited  by  Mr.  Attorney,  it  is  alfo  mentioned  \n 
Qrgmpton. 

Holt  chief  juftice.  It  is  a  new  cafe,  I  will  confider  the  ftatutp. 
But  I  doubt  of  Jones'i  cafe.     Shall  a  man  have  his  hand  cut  off"  for 

the 
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the  ftroke  firft,  and  then  be  han*'d  for  the  murder  ?     Shall  the 
fame  adl  be  a   mifprifion  and  'a  murder  too  ?     When  the  olTenfe 
amounts   to  felony,  it  drowns  the    mifprifion.      If  fuch  a  judg-  ^'^'°"y 
ment  was    given,   it  was  not  confidered.     I  fliould  hardly  agree  JifpiLV 
to  it. 

Privilege  of 

Powys  and  Gould  juftices  agreed  with  Powell,  that  the  privilege  |J'iP3''hou% 
of  the  palace  remains,  though  the  Queen  be  not  refident.  ti^e  "Quec°n"L 

abfent. 

Holt  chief  juftice.  If  the  court  be  kept  there,  though  the  Queen's 
perfon  be  not  prefent,  it  is  a  refidence ;  but  when  the  Queen,  and 
the  whole  court,  and  all  the  officers,  be  removed,  has  it  then  the 
privilege  of  a  palace  ?  There  is  a  difference  between  a  total  abfence, 
and  an  abfence  for  a  time  only. 

Powell  juftice.  Breaking  of  the  Exchequer  has  been  held  bur- 
glary, though  none  of  the  Queen's  fervants  redded  there. 

Hot  chief  iuftice.  This  matter  was  never  ftirred  before,  and 
1  will  ufe  caution  in  it.  It  may  be  a  contempt  where  the  royal 
perfon  is,  becaufe  of  the  difturbance  ;  as  it  would  be  in  Weftmitifter- 
hall,  the  court  fitting ;  but  it  does  not  appear,  in  this  cafe,  the 
Queen  was  refident. 

Powell  juflice.  A  number  of  people  without  leave  ought  not  to 
enter  in  a  rude  manner  into  the  palace.  We  do  not  know  the  ju- 
rifdidion  of  the  board  of  Greejicloth ;  but  we  mufl  take  notice  of 
this  commitment,  as  made  by  juflices  of  the  peace. 

Holt  chief  juftice.  Surely  the  court  of  the  verge  has  jurifdidlion 
of  riots,  and  it  is  not  founded  on  the  ftatute  of  Hen.  8.  which 
Powell  agreed. 

Holt  chief  juftice.  It  appears  to  be  a  commitment  made  by  them 
as  juftices ;  for  though  they  were  fitting  at  the  board  of  Greencloth, 
yet  having  power  to  commit  for  this  offenfe  as  juftices,  if  they  have 
not  power  as  commifTioners  of  the  board,  it  muft  be  taken  to  be 
done  by  virtue  of  the  power  they  have,  and  not  by  colour  of  a 
power  they  have  not  j  but  their  fitting  there  does  not  make  them 
to  be  lefs  juftices  furely. 

Pcnuell  iuftice.     The  commitment  to  the  porter  may  be  only  to  Commitment 

-*  .  /I    J      r  ^-  '         to  the  porter 

take  them  into  cuftody  tor  a  time.  of  the  verge. 

Holt  chief  juftice.     He  may  have  authority  by  warrant  to  take 

and  carry  them,  but  not  to  detain  them  in  cuftody,  as  it  is  here  ; 

I  and 
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and  the  commitment  is  dlredled  to  him  by  name,  as  janitori.     I 
will  confidcr  many  things  in  this  cafe. 

Powell  juftice.  The  commitment  is  well  as  juflices  by  force  of 
the  power  they  have  ;  but  the  exceptions,  that  the  authority  of  the 
court  of  verge  does  not  appear,  and  that  the  commitment  is  jatiitori, 
wliich  is  not  a  legal  prifon,  are  confiderable. 

But  per  Holt,  we  cannot  fend  the  prifoners  back  again,  we  muft 
take  care  of  them  ;  but  let  them  come  up  again  by  rule,  without 
any  alteration,  and  let  things  flay  in  ftatu  quo.     Adjourn'd. 

But  this  matter  never  come  before  the  court  again,  for  the  pri- 
foners were  difcharged  the  next  day. 

Afterwards  the  laft  day  of  the  term  Holt  faid,  I  have  fearched 
for  the  cafe  cited  about  killing  a  man  in  the  T'oiver.  It  is  Burdelt 
and  Mujketfs  cafe.  Being  dilTatisfied  with  my  lord  Coke'%  report 
of  it,  therefore  I  fent  for  the  record,  which  is  Mich.  15  Gf  16  Eliz. 
rot.  2.  and  there  is  judgment  of  death  given,  but  no  judgment  that 
liis  right  hand  fhculd  be  cut  off.  It  is  indeed  fo  related  in  Stoiv's 
Chronicle,  and  in  fad:  his  hand  was  cut  off^  but  there  was  no  judg- 
ment for  it. 


S.C.  6  Mod. 


77- 

I  Salk.  22 


Jordan  verf.  Tomkins. 


.25.  jNdebitatus  ajfwnpfj,  for  that  the  plaintiff  ad  requifitionem  of  the 
Hob  216.  defendant  did  provide  meat,  drink,  and  lodging  for  y.  S.  and 

In  ajjumpfu  J'  D.  and  the  plaintiff  had  judgment  by  default.  Mr.  Acherley 
to  pay  for  moved  in  arreft  of  judgment,  that  an  indebitatus  ajfumpfit  did  not 
foranother     ^'^  '"  ^^-"'^  ^^^^'  ^"^  "^^  plaintiff  ought  to  have  declared  fpecially. 

Vide  ante,  But  per   Holt   chief  juftice  et  curiatn,    it  is    well  j   for  it  is  a 

^■>--  contradt   between  the  plaintiff  and  defendant,   and  no  action  lies 

againft  J.  S.  or  J.  D. 

Johnfon  verf.  Shippcn. 

S.C.  I  Sa  -.  4    gj^jp  ^^^^  outward  bound  to                                       and  being  in 

.s'c.  6  Mod.  L\  diftrefs  at  fea  in  her  voyage,   put  into  Bojlon  in  Ne-w  England, 

~9-  and  there  the  mafter  took  up  money,  which  he  applied  in  neceaff- 

o  .  30.  j.j^,  |-^^  ^j^^  ^-j^jp  _  ^^ J  ^^  ^  fccurity  for  the  re-payment,  by  way  of 

Suit  on  a  hy-  hypothecation,  made  a  bill  of  fale  to  the  party  of  part  of  the  fliip, 

pothecation  in     -.'^  i-i     n     i    •         i  r      ^      •     f  •    n      ■>        ^  •  \ 

(ke  admiralty,  who  now  libelled  in  the  court  or  admiralty  againft  the  fhip  and 

owners, 


1 
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Ante  H2. 


owners,  to  compel  the  payment  of  the  money.  Serjeant  Durnall 
mov'd  for  a  prohibition,  and  a  day  vvas  given  to  hear  counfcl  on 
both  fides.  On  the  day  ferjeant  Darnall  infilled,  that  as  this  cafe 
is,  there  ought  to  go  a  prohibition,  becaufe  it  appears  upon  the  face 
cf  the  libel,  that  this  hypothecation  was  upon  land  in  port,  viz.  at 
Bojion,  and  not  upon  the  fea,  as  it  ought  to  be,  to  give  that  court  a 
jurifdidlion.  Befides,  this  appears  to  be  a  bill  of  fule  of  part  of  the 
Hiip,  upon  which  the  party  may  have  his  remedy  at  common  law, 
and  not  a  proper  hypothecation.  Alfo  the  proceedings  arc  againft 
the  owners,  as  well  as  againft  the  fliip ;  and  if  the  owners  arc  liable, 
they  are  chargeable  at  common  law. 

Mr.  CheJlDyre  againft  the  prohibition.  It  makes  no  difference, 
whether  the  hypothecation  were  upon  the  fea  or  upon  land,  being 
done  in  a  voyage ;  and  a  prohibition  has  been  denied  upon  the  fame 
point  as  this  cafe,  in  this  court,  between  Cojj'art  and  Lawdjley,  Trin. 
I  Will,  &  Mar.  where  the  hypothecation  was  in  port,  viz.  at  Ro-  ^Mod.'244.. 
ierdam.  The  fame  was  adjudg'd  here,  Hil.  1696,  between  Benoir 
and  Jeffrys :  and  about  a  year  iince  between  Jif/lin  and  Bal/am  a  jnte^jj,ioi. 
prohibition  was  granted,  becaufe  it  did  not  appear  there  was  any 
hypothecation.  In  this  cafe  the  necelHty  of  the  thing  requires  that 
it  be  done  at  land,  and  it  would  be  prejudicial  to  navigation,  if  this 
fuit  in  the  admiralty  fhould  not  be. 

Holt  chief  juftice.  The  cafe  of  Cojfart  and  Laivdjley  was  the 
fame  as  this,  and  tqere  on  a  demujrer  to  a  declaration  in  a  prohibi- 
tion, a  confultation  was  awarded  by  the  whole  court.  When  an 
hypothecation  is  made  either  for  money  to  buy  neceflaries,  or  for  ne- 
ceflaries  for  the  ftiip,  in  a  voyage,  the  Court  of  Admiralty  have  a  ju- 
rifdidlion,  for  the  party  has  no  other  remedy  j  we  cannot  give  him 
any  remedy  againft  the  ftiip;  and  if  the  fuit  there  ftiould  not  be  al- 
low'd,  the  mafter  will  have  no  credit  to  take  up  neceflaries  for  the 
ufe  cf  the  fhip. 

PoTO^// juftice  of  the  fame  opinion.  The  original  matter  is  conu- 
fable  in  that  court,  and  the  hypothecation  upon  land  is  of  necelTity ; 
for  it  muft  be  done  in  port,  and  cannot  be  done  upon  the  fea,  and 
the  party  has  no  remedy  but  by  the  maritime  law. 

Holt  chief  juftice.  No  mafter  of  a  fhip  can  have  credit  abroad 
but  upon  the  fecurity  by  hypothecation,  and  fliall  we  hinder  the 
Court  of  Admiralty  from  giving  remedy,  when  we  can  give  none 
ourfelves  ?  It  will  be  the  greateft  prejudice  to  trade  that  can  be,  to 
grant  a  prohibition  in  this  cafe.  Indeed  if  a  Hiip  be  hypothecated  Ante^-;(>,Zo^. 
here  in  England  before  the  voyage  begin,  that  is  not  a  matter  within 
the  jurifdiftion  of  the  Court  of  Admiralty,  for  it  is  a  contrad:  made 

P  p  p  here. 
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here,  and  the  owners  can  give  fecurity  to  perform  the  contrad:. 
Which  Powell  agreed. 

Holt  chief  juftice.  There  is  no  difference,  whether  the  hypothe- 
cation be  alleg'd  in  the  libel  to  be  made  in  port,  or  appears  fo  to  be 
by  the  fuggeflion,  as  it  was  in  the  cafe  of  Cojfart  and  Laivdjley. 
'■'' ''  '■  And  as  to  what  you  fay,  that  this  is  a  bill  of  fale,  and  fo  a  remedy 
at  law,  that  is  not  fo,  for  the  mafter  has  no  authority  to  fell  any 
part  of  the  fhip ;  and  his  fale  transfers  no  property,  but  he  may  hy- 
Pfohibition  pothecate.  And  fince  the  proceedings  in  the  Court  of  Admiralty  are 
^'""■'^^^  '^^'^  againft  the  owners,  as  well  as  againft  the  fhip  ;  let  a  prohibition  go 
quoad  the  proceeding  againft  the  owners,  and  let  them  go  on  to  con- 
demn the  fliip.     To  which  the  reft  of  the  judges  agreed. 


owners 


Prefgrave  ve?-/.  Saunders. 

S.  C.  Salk.  5-  1 N  replevin  for  taking  feveral  goods  of  the  plaintiffs,  apiid  paro' 
Property  in  1  cbiam  JanBi  dementis  Dacoriim  in  comitatu  Middlefexiae  praedic 
replevin  ought  fo,  in  quodom  Icco  ibidem  vocato  a  chamber  i?i  Devereux  Court,  and 
•°  bar'^Ind^^  the  defendant  pleaded,  quod  praedi^us  the  phint'i  ff  a^ionem  fuam 
notin'abate-  praediSld}}!  i?ide  verfus  eu?n  habere  feu  manutenere  non  debet',  quia 
mtnt.  dicit,  quod,  quoad  praedi&um  iinum  leBiim,  (ic.  de  bonis  et  catallis 

1  Salk.  5.       jj^   narratione  praediBa  mentionatis  parcellam,    idem  the   defendant 

V  tut    2iiO 

2  Lev.  92.'  dicit,  quod  proprietas  bonoj-um  et  catalloritm  illorum  eft,  ct  praediSlo 
\2M0A.  111.  tetnpore  captionis  bojiorum  et  catallorum  illorum  fuit,  ipft praefato  x\\Q 
6jviod.  81,  defendant,  abjque  hoc,  quod  proprietas  honor  urn  et  catalloru7n  illorum 
2  Cro.  519.  praediSlo  tempore  quo,  ^c.  fuit  praediBo  the  plaintiff^,  prout  per 
2R0.Rep.64.  narrationem  pracdtBatn  Jupcrius  Jufponiiur,  et  hoc  paratus  eft  veri- 

Jicare.  Et  quoad  praediclum  vman  repofitoi-ium,  et  decern  alios  li- 
hros,  &c.  de  bonis  et  catallis  in  narraticne  praedi£la  tnentionatis  re- 

fdiium,  praediSlus  the  defendant  dicit,  quod  tempore  captioJiis  bono- 
rum  et  catallorum  illoru7n  rcfuhiorujn  iiUimo  menticnatorum  proprietas 
eorundem  boncrum  ct  catallorum  fuit  cuidam  Richardo  Frith,  abfque 
hoc,  quod  proprietas  bonorum  et  catallorum  illorum  refiduorum  prae- 
diSio  tempore  quo,  ^c.  fuit  praediBo  the  plaintiff',  prout  per  narra- 
ttonem  pracditiam  Juperius  fupponilur,  et  hoc  paratus  ejl  -oerifcare  et 
probare;  unde  petit  judicium,  Ji  praediBus  the  plaintiff^  aBionetn  fitani 
praediBam  inde  verfus  cum  habere,  feu  manutanere  dcbeat,  &c.  petit 
etiam  retornum  cm.nium  et  fmgidorum  bonorum  et  catallorum  praedi- 
Borum,  una  cum  damnis,  &c.  fbi  adjudicari,  &c.  Upon  a  de- 
murrer to  the  plea  Mr.  l^ard  objeded,  That  it  ought  to  have  been 
pleaded  in  abatement,  and  not  in  bar.  But  it  was  held,  that  it 
ought  to  he  pleaded  in  bar,  and  not  in  abatement  j  for  it  deftroys 
the  plaintiff"'s  adion  utterly.  And  fo  is  the  cafe  in  31  Hen.  6.  12. 
39  Hen.  6.  35.  and  2  Lev.  92.  where  it  is  faid,  that  it  was  at  the 

eledion 
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eledtion  of  the  defendant,  to  plead  it  one  way  or  the  other  ;  but  the 
cafe  was  denied  as  to  the  election,  for  it  was  faid,  that  it  ought  to 
be  pleaded  in  bar  and  not  otherwife. 

2.  It  was  objedled,  that  the  conclufion  of  the  plea  went  but  to 
part  of  the  matter,  viz,  the  word  inde  referr'd  only  to  that  part  of 
the  plea,  that  alledg'd  the  property  in  Frith.  Scd  non  allocatur,  it 
goes  to  the  whole.  And  it  was  held,  that  the  defendant  need  not 
avow  for  a  return  in  this  cafe  :  and  judgment  for  the  defendant  per 
curiam  ;  and  it  is  the  fame  thing,  where  property  is  laid  in  a  ftran- 
ger,  as  in  the  defendant  himfelf.     Ex  relatione  magijlri  Smith. 

Note,  I  took  Mr.  Ward'?,  obje<flion  to  be,   that  property  in   a  Hi!.  4  Will.  & 
ftranger  could  not  be  pleaded  in  bar  j  but  the  court  held  it  might  ^^"j^^^  ^.^^^ 
be  pleaded,  either  in  bar,  or  abatement,  as  well  as  property  in  him-  Porter. 
felf:  and  it  is  all  one  to  the  plaintiff  who  has  the  property,  if  he  J^JJ^j^*?^- 
has  none;  and  it  has  been  fo  adjudged  lately,  though  formerly  it  ,0  wiU.  3. 
was  held  otherwife.     Pengelly.  ^""f'L''"*^' 

Schrimlnaw. 
.  ,     _  ,      Jnte  21  J. 

Salkeld,  who  was  counfel  with  the  defendant,  agreed  with  Mr. 
Pengelly.     And  that  which  the  court  denied   in  Levifiz,  was  the 
report  of  the  cafe  oiJVildman  verf.  North.     For  the  plea  was,  pro-  Ami  217. 
perty  in  the  defendant,  as  it  is  reported  in  i  Vetitr.  249.  and  not 
property  in  a  ftranger,  as  Levinz  reports. 

Day  verf.  Mufkett.  ^  ^  3^,^^ 

.  640. 

IN  trefpafs,  guare  vi  et  armis  prima  die  Februarii,  mm  Domini  s.  c.  6  Mod. 
millefimo  fepfmgentefimo  primo,  claufum  fuum  fregit,  and  con-  ^°-^^  ^^^  ^^^  ^ 
eludes  contra  pacem  Dominae  Annae  nunc  reginae,  &c.  _  The  de-  ,,e7pafs  faid  to 
fendants  pleads,  that  he  and  others  did  the  trefpafs  jointly,  and  be  done  in  the 
pleads  a  releafe  to  one  of  them.  The  plaintiff  replies,  non  eft  jac-  fj^^S^^^^X 
turn.     And  the  defendant  demurs.  contra  faam 

of  the  Que«n. 

Mr.  Ellis.     The  trefpafs  being  laid  in  the  time  of  King  William, 
for  he  died  in  March  170 1,  the  conclufion  contra  pace?n  of  the  pre- 
fent  Queen,  is  ill,  and  a  variance.     22  Ed.  4.   24.  />.  23.     And  it 
was  held  in  this  court  Hil.  6&  7  Will.  &  Mar.  between  Melwood  Ante  38. 
and  Leach,  that  it  is  not  aided  after  a  verdidt. 

Mr.  Chefiyre.     Since  the  capiator  pro  fine  is  taken  away,  it  is 
not  neceffary  to  allege  the  trefpafs  contra  pacem. 

Holt  chief  juflice.     No,  it  is  the  -vi  et  armis  may  be.  omitted.      ^^J'^^Tmit- 

ted. 

Mr. 
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Mr.  Chejl)p-e.  The  defendant  has  confefs'd  the  trefpafs,  and 
therefore  he  cannot  take  advantage  of  this  miftake  on  a  general  de- 
murrer, for  it  is  only  matter  of  form.  If  there  had  been  no  con- 
tra pacem  at  all,  the  declaration  had  not  been  ill  in  fubftance ;  and 
this  being  impoflible  and  repugnant,  it  is  as  if  there  had  been  none. 
And  fo  it  is  held  i  Sid.  253.  that  a  wrong  contra  pacem  is  only 
form. 

Mr,  TLllh.  That  cafe  differs  from  this,  for  there  it  was  a  trefpafs 
continuando  per  five  hundred  years,  and  concludes  contra  pacem  do- 
7inni  Regis  tiunc,  whereas  it  was  in  the  reigns  of  feveral  Kings.  But 
there  it  was  right  in  effedl,  for  the  ftating  of  the  trefpafs  brings  it 
out  of  the  former  King's  reigns,  and  makes  it  only  a  trefpafs  in  the 
reign  of  the  lafl  King,  and  fo  contra  pacem  domini  Regis  nunc  was 
well. 

J^tj// chief  juflice.  This  conclufion  is  ill,  and  inconfiftent  with 
the  trefpafs  alleg'd,  for  we  muft  take  notice  of  the  demife  of  the 
King,  which  was  7i07io  Martii,  and  the  trefpafs  is  laid  prima  Febru~ 
arii,  which  was  before  his  demife.  So  that  there  is  a  fault  In  the 
defcription  of  the  trefpafs,  which  is  matter  of  fubftance,  and  not  of 

Contra  pacem  form  Only;  if  the  contra  pacem  had  been  held  only  matter  of  form. 

wholly  omit-  Bq^  here  it  is  repugnant,  and  it  cannot  be  merely  void,  becaufe  it  is 
a  part  of  the  defcription  of  the  trefpafs.  And  upon  this  declaration 
you  cannot  give  in  evidence  a  trefpafs  contra  pacem  of  the  late  King. 
But  this  would  be  aided  after  a  verdidt  by  the  flatute  of  Charles  II. 

Powell  juftice.  It  is  ill  and  inconfiftent,  and  though  in  trefpafs 
you  may  give  in  evidence  a  trefpafs  on  another  day  than  is  alleg'd  in 
your  count,  yet  there  muft  not  appear  a  repugnancy  in  your  decla- 
ration as  here.  Whereupon  Mr.  Cbepyre  prayed  leave  to  difconti- 
nue,  which  the  court  granted  upon  payment  of  cofts. 


ted  is  form. 


s.  c.  6  Mod.  NajQi  V37'f.  Batterfby. 

80. 

bond  by  the  1^  ^^^'^  "P^"  a  bond,  the  plaintiff  declares  by  the  name  of£^- 
nameofgen-  |  ivard  NaJJj  genero/i.  The  defendant  pleads  in  abatement,  that 
edTe'il'nf '  '^^  P^'^ntift'  is  no  gentleman.  To  which  the  plaintiff  demurred, 
gentleman,  which  is  ill ;  for  it  amounts  to  a  confeflion,  that  he  is  no  gentle- 
PiaintifF  de-  nian,  and  then  not  the  lame  perfon  named  in  the  count :  but  he 
Blurred.  fliould  have  replied,  that  he  is  a  gentleman.  Judgment  was  given, 
that  the  writ  Ihould  abate.  i 


Comes 
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Comes  Banbury  verf.  Wood. 

JN  a  writ  de   bomine    replcgiando,    the   defendant  appear'd   and  s.  c.  5alk.  5, 
pleaded  in  abatement  of  the  writ,  that  the  writ  does  not  fet  forth  In  a  ki^nh.e 
ofwhatville,  hamlet,  or  place,  the  defendant  is.     It  is,  quod  reple-'f^''""^'!' 

•     r     ■  A     r>  (V  ;  iir     J  .  rj>  •  i  there  needs  ro 

giari  jacias  A.  B.  quern  Johannes  IVood  mercator,  &c.  without  any  addition. 

addition  of  his  abode.     The  plaintiff  demurred.     Serjeant  Hall  for 

the  plaintiff.     No  addition  is  necefTary  in   this  cafe,    becaufe  no^„,f„<,j, 

exigent  lies  here.     In   actions   of  trefpafs  vi  et   armis,    procefs  of 

exigent  did  lie  at  the  common  law ;  but  the  writ  de  bomine  reple- 

giando  is  not  W  et  arjnis,  and  fo  no  procefs  of  outlawry  lay  in  it  at 

common  law,  nor  is  fuch  procefs  given  on  this  writ  by  any  flatute. 

If  by  any  flatute,  it  would  be  by  the  flatute  of  25  Edw.  3.  c.  17. 

but  that  does  not  extend  to  it ;  for  it  is,  that  procefs  of  exigent  fhall 

be  awarded  in  actions  of  detinue  of  chattels,  and  taking  of  beafls. 

In  this  cafe  there  fhall  be  no  fine  to  the  King.     The  ftatute  of  nq  outlawry 

Edw.  3.  does  not  extend  to  give  procefs  of  outlawry  in  a  writ  of  en-  in  a  writ  of 

try  upon  the  flatute  ul>i  irigrejfus  no?i  datur  per  legem.  35  Hen.  6.  b.     f^'^'^'  *  ' 

Mr.  Beresford  for  the  defendant.  This  writ  is  within  the  fla- 
tute of  additions,  i  Hen.  5.  c.  5.  for  on  this  writ  procefs  of  exi- 
gent fhall  be  awarded.  Procefs  of  outlawry  lay  at  common  law,  as 
well  in  fuch  actions,  where  w  et  aj-mis  might  be  fuppofed,  as  where 
it  was  alleged  7,^  Hen.  6.6.  2  Roll.  805.  n.  i.  C.L.  128.  b.  Plowd. 
228.  b.  F.  N.  B.  220.  b.  as  in  a  writ  of  deceipt,  which  is  in  nature 
of  trefpafs.  11  Hen.  /^.  15.  a  capias  awarded  in  bomine  replegiando. 
So  procefs  of  exigent  lies  in  a  replevin  of  goods. 

The  firfl  day  this  cafe  was  debated,  Holt  chief  juflice  faid,  the 
flatute  oi  Hen.  5.  requires  there  fhould  be  additions  in  all  original 
writs,  wherein  procefs  of  exigent  lies,  but  that  muft  be  underflood, 
where  the  proceedings  are  upon  the  firfl  writ ;  but  where  the  pro- 
ceedings are  upon  the  fubfequent  procefs,  as  in  a  replevin  de  averiis^ 
where  the  proceedings  are  upon  the  pluries  replevin,  that  is  out  of 
the  flatute. 

Fowell  juflice.     It  feems  to  me  to  be  all  one. 

Holt  chief  juflice.     In  adlions  vi  et  arniis,  procefs  of  outlawry  Q^^j^^^y  ^^ 
lay  at  the  common  law  ;    but  in  aftions  on  the  cafe,  where  no  common  law. 
capias  lay,  but  diflrefs  infinite,    procefs  of  outlawry  was  given  by 
the  flatute,  and  did  not  lie  at  the  common  law.     But  in  this  cafe  Fine  in /5««;>;# 
the  procefs  is  not  diflrefs  infinite,  but  a  capias,  and  this  is  an  ex-  nplegiando. 
traordinary  writ.     It  is  a  trefpafs,  and  here  the  King  fhall  have  a 

Q^q  q  fine. 
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fine.  In  replevin  of  goods  procefs  oi exigent  does  not  lie  on  the  ori- 
ginal writ,  but  when  on  the  return  of  a  7mlla  boiia  on  the  pluria 
replevin^  a  capias  in  withernam  iffues.  At  the  common  law  there 
needed  no  addition  in  any  cafe.  If  an  exigent  lies  upon  the  pluries 
returned  in  this  cafe  by  the  common  law  or  ftatute,  then  there 
muft  be  an  addition.  Indeed  the  ftatute  of  Edw.  3.  gave  an  exigent 
in  a  replevin  of  goods,  and  it  lay  not  at  common  law,  bccaufe  there 
are  no  proceedings  upon  the  firft  writ,  which  is  vicoiitiely  but  upon 
the  pkries  returned  a  capias  in  withernam  iffues.  But  in  this  cafe 
the  procefs  iffues  upon  the  original  writ  returned. 

Pcz^v/Zjuftice.     I  fee  no  difference. 

Holt  chief  juftice.  Surely  the  ftatute  of  Hen.  5.  extends  to  this 
cafe,  for  procefs  of  outlawry  did  not  lie  in  a  replevin  ^e  averiis  at 
common  law.  Pray  fee  what  is  the  procefs  in  a  homi?ie  replegiando, 
for  it  is  an  original  writ,  and  the  defendant  is  to  appear  upon  the 
return. 

Afterwards,  the  laft  day  of  the  term,  Holt  chief  juftice  iaid,  we 
are  all  agreed,  that  no  addition  is  neceffary  in  this  cafe,  bccaufe  the 
pluries  replevin^  upon  which  we  hold  plea,  is  not  the  original  writ, 
but  the  original  writ  is  'vicontiel,  and  no  procefs  of  outlawry  lies 
upon  it,  and  therefore  it  is  not  within  the  ftatute.  And  fince  there 
is  no  addition  in  the  firft  writ,  there  muft  be  none  in  the  pluries, 
becaufe  the  pluries  muft  purfue  the  firft  writ,  or  elfe  it  will  be  a  va- 
riance. The  pluries  is  not  the  original  writ,  but  is  founded  on  ano- 
ther, viz.  the  firft.  The  ftatute  of  Heii.  5.  is  to  be  taken  ftriftly, 
and  not  by  equity.  The  words  are:  that  in  every  original  writ  of 
aftions  perfonal,  and  in  which  the  exigent  ftiall  be  awarded,  ^c. 
Affife  with  Now  in  an  affife  of  7iovel  cUJfeifin,  if  it  be  found  to  be  with  force, 
upon  which  the  King  has  a  fine,  and  a  capiatur  is  entered,  and 
procefs  of  outlawry  lies,  yet  that  is  not  within  the  ftatute  of  Hen.  5. 
becaufe  it  is  a  mixt  adion,  and  not  meerly  a  perfonal  adion. 

Pcwe// juftice.  We  do  not  hold  plea  upon  the  firft  original  writ. 
You  never  faw  a  writ  de  homine  replegiando  with  an  addition. 

Holt  chief  juftice.  If  the  firft  procefs  be  without  any  addition, 
and  the  pluries  is  made  with  an  addition,  then  it  varies  from  the 
firft,  and  that  will  be  a  fault,  it  will  make  it  naught.  The  fecond 
2nd  third  writs  are  founded  on  the  firft,  and  although  you  can  have 
no  oyer  here  (as  was  objedled  by  Mr.  King)  of  the  firft,  or  fecond 
writ,  yet  that  is  not  material.     Let  the  defendant  anfwer  over. 


MR. 


force 


to 


Trill.  Term  z  Annae  reginae.  989 

MR.  Richardfon  prayed  a  mandamus  to  the  mafter  and  wardens  A  nandamut 
of  the  company  of  gun-makers,  to  caufe  them  to  give  a  ^q^,'^^J° ^^.* 
proof-mark  to  7-  S-  ^  freeman  of  the  company,  without  which  gunmaiL". 
lie  cannot  fell  his  guns ;  for  neither  the  Queen,  nor  other  perfons  '°  ""'^s  '''<^™ 
will  buy  any  guns,  which  have  not  that  mark.     Holt  chief  juftice.  p^oo'/L^  u 
We  cannot  do  it.     They  are  no  legal  eftablifhment.     You  mufl  ,7.  s.  a  fret- 
petition  the  Queen  to  iflue  a  quo  warranto  againfl  them,  to  repeal  "'^"  ^^  '''^ 
their   charter  for   this   mifdemeanor ;    but  we  cannot  help  you.    ""^  "^" 
Deny  the  mandamus^  per  tot  am  curiam. 


IN  debt  upon  a  bond  with  condition  to  perform  an  award,  fo  as  Award  in  wri. 
the  faid  award  be  made  in  writine,  and  ready  to  be  delivered  to  ""^  'f  ^^^^f , 
the  parties,  ^c.  the  plaintifi  in  letting  out  the  award  in  his  repli-  ^^^^ ,  ^ 
cation,  upon  mil  agar d  fait  pleaded,  fhewed.  it  was  made  in  wri- 
ting, but  did  not  fay  it  was  ready  to  be  delivered,  ©"c.     And  upon  i  Noy  38, 
demurrer  it  was  held  by  Holt,    and  the  court,    that  it  was  well 
enough  J  for  being  made  in  writing,  it  is  ready  to  be  delivered. 


Regina  ve7'f.   NaiK. 


S.  C.  Sa!k. 

'47.  542- 
2  Salk.  564. 

J^ASH  was  convifted  before  the  juftices  upon  the  late  ftatute,  y^'g"" 
•^  '  for  deer-flealing,  and  the  juftices  iflued  their  warrant  thereon  i  Vent.  255. 
to  the  conftable  to  levy  the  penalty,  who  accordingly  diftrained  the  ^"y*  convia- 
goods  of  Nafi }  but  befqre  any  fale  of  the  goods,  a  certiorari  was  (iea°in<r,a war- 
brought  to  remove  the  conviftion  into  this  court,   where  it  was  "nt  was  iffued 
afErmed,     After  the  certiorari  brought  the  conftable  fold  the  goods,  n^i't^^^the^*" 
and  levied  the  money,  but  refufes  to  pay  over  to  the  profecutor  comubie  di- 
according  to  the  ftatute.     And  now  Mr.  BrodericJz  prayed  a  7nan-  ft^'ned  the 
damus  to  compel  him  to  pay  the  money,    for  t'.iat  the  conftable  f^°°  ^^^^^  *' 
having  made  no  return  of  his  warrant,    the  party  has  no   other /-fr^/iprar/ re- 
remedy,  moved  the 
J  convittion  : 

the  conihble 

yiv.  Mount  ague  and  'M.x.Eyre  oppofed  it,  and  infifted  that  no  fold  the  goods, 
■mandamin  lies  in  this  cafe,  for  here  is  no  return  to  charge  him,  jgi'yg/"!,^^'^ '° 
and  the  profecutor  has  proper  remedy  by  adion,  as  for  money  re-  money.   No 

Ceived  to  his  Ufe.  mandamus 

lies. 

Mr.  Broderick.  He  ought  not  to  be  allowed  to  take  advantage 
of  his  own  wrong,  and  we  have  no  other  remedy  for  want  of 
.pfpof. 

I  Holt 
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Holt  chief  juftice.  It  was  doubtful  upon  the  words  of  the  fla- 
tute,  whether  the  conflable  had  power  to  fell  the  diftrefs,  but  we 
have  determined  it  that  he  may.  Now  in  this  cafe  the  convidtion 
being  removed  before  us  by  the  certiorari,  the  profecutor  cannot 
rcfort  to  the  juftices. 

Powell  juftice.  Cannot  we  make  a  rule  for  him  to  return  his 
warrant  ? 

Holt  chief  juftice.  No,  we  cannot,  for  it  is  an  authority  exe- 
cuted before  the  certiorari  awarded,  and  we  have  no  conufance  of 
the  warrant,  no  more  than  of  an  execution  ^executed  on  a  judg- 
ment in  the  Common  Pleas  before  a  writ  of  error  brought  in  this 
court.  The  profecutor  fliould  have  kept  a  copy  of  the  warrant 
that  was  delivered  to  the  conftable,  and  that  would  have  been 
evidence  againft  him  on  an  aftion.  But  this  warrant  being  returned 
before  the  juftices,  they  may  call  upon  and  require  the  conftable 
to  make  a  return  of  his  warrant.  For  the  goods  being  diftrained 
Certiorari  no  beforc  the  Certiorari  awarded,  although  they  were  not  fold  till 
fuperfcdeas  after,  yct  cxecution  being  executed  in  part  before  the  writ  iflued, 
good!  !we  it  does  not  ftop  the  execution  of  the  refidue,  but  the  juftices  may 
feifed  before,  proceed  againft  the  conftable,  and  this  is  your  proper  remedy.  As 
when  a  fieri  facias  is  fued  on  a  judgment  given  in  the  Common 
Pleas,  and  the  defendant's  goods  feifed  thereon,  and  then  a  writ  of 
error  is  brought  in  this  court,  yet  notwithftanding  the  Common 
Pleas  may  award  a  vettditioni  exponas,  upon  a  return  by  the  flieriff, 
that  the  goods  remain  in  his  hands  pro  dcfeSlu  emptorum :  we  will 
not  ftrain  thefe  things.  Take  your  remedy  from  the  juftices,  who 
have  a  coercive  power  to  make  the  conftable  return  his  warrant, 
and  may  fet  a  fine  upon  him,  if  he  does  not;  and  we  can  do  no 
more  to  a  llieriff"  for  not  returning  an  execution.  We  cannot 
make  laws. 

Powell  of  the  fame  opinion. 

Holt  chief  juftice.  If  we  ftiould  grant  a  Mandamus,  and  the 
conftable  refuie  to  comply  with  the  command  of  the  writ,  all  we 
can  do  is  to  fine  him,  and  it  is  a  round  about  way.  You  may 
indidt  him,  or  proceed  againft  him  by  way  of  information  ;  or  the 
juftices  may  fine  him  high  enough  to  compel  him  to  pay  the 
money. 

Let  the  rule  for  a  mandamus  niji,  &c.  be  difcharged,  per  curiam. 

Powell 
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pOivell  juftice.     Barren  inclofed,  wliich  is  within  the  meaning  of  Barren  to  be 
•■      the  ftatute  of  E^w.  6.  to  be  exempted  from  payment  of  tithes,  exfnipted 
muft  be  fuch  land  as  is  barren  fuapte  natura,  and  not  land  npon  ^uft  be  barren 
which  wood  or  the  like  grew  before,  which  is  afterwards  burnt,  and/<«»/'/'-  nmura. 
the  land  converted  into  tillage.     And  on  a  fuggeftion  for  a  prohi- '^"''''-  '59- 
bition  to  a  fuit  for  tithes  of  fuch  land,  it  mufl  be  alleged  to  be  barren 
fuapte  natura, 

Man  was  indided  for  aflaulting  and  beating  a  cuftom-houfe  No  india- 
officer  in  the  execution  of  his  office.     Mr.  Ltitwyche  moved  to  "/"vmITL^ 
quafti  it,  becaufe  the  Itatute  of  the  13  Cir  14  Car.  2.  c.  11.  jecl.  6.  thodofpunifli- 
inflifts  a  penalty,  and  prefcribes  the  particular  method  of  punifliing  "i"'  '^  pre- 
that  offenfe,  'uiz.  by  the  juflices  of  peace,  by  fine  and  imprifonment; 
and  therefore  no  indidlment  lies  for  this  offenfe,  as  was  adjudged  ^««  347. 
about  two  years  ago  in  the  cafe  of  the  King  verf.  Watfoji,  in  this  Regina  verf. 
court,  and  refolved  accordingly  by  all  the  judges  at  Serjeanti-inn,  Watfon. 
The  indidlment  was  quafli'd,  abfente  Holt, 

TJO  L  T  chief  juflice.     It  was  formerly  held  by  all  the  judges  offn  a  fuit  in 
*^  E7jgland,  that  when  there  was  a  proceeding  ex  officio  in  the  ec-  [^'"2^1  ^the^' 
clefiaflical  court,  they  were  not  bound  to  give  the  party  a  copy  of  pny  muft 
the  articles ;  but  the  law  is  otherwife,  for  in  fuch  cafes,  if  they  re-  haveacopy 
fufe  to  give  a  copy  of  the  articles,  a  prohibition  fliall  go  quoufque  they  °  '  *  *""^  *** 
deliver  it,  and  accordingly  upon  motion  a  prohibition  was  granted  in 
the  like  cafe  per  Holt  et  curiam. 

Tliorneton  verf.  Bernard. 

"IN  trefpafs  for  taking  duas  farcinas  Urn,  Anglicc  two  packs  of  flax,  ^^"^^ >'""'"'' 
i    et  duas  farciiias  cannabi,  Anglice  two  packs  of  hemp,  after  a  ver-  2  sid.  175. 
dift,  Mr.  Attorney  general  mov'd  in  arreft  of  judgment,  that  this  ^  Salk.  654. 
was  uncertain,  not  fetting  out  the  weight  or  quantity  of  a  pack  or  f,  ^.J^^  ^6. 
bundle.  2  Ro-  Rep. 

447- 
Cro.  EI.  818,  861;.     Cro.  Ja.  307.   Sty.  199,  419.  Keb.  ;o8.    Vent.  106,  114.    Freem.  442.    Lev.  303, 
Barnard.  65.    3  Keb.  694.     Sid.  98.     See  ^»«  518.    7  Mod.  141. 

Mr.  Broderick.     There  have  been  flronger  cafes  than  this  after  a  Anu  192. 
verdicl,  as  in  trover  for  duobin  pedis  vini  branditi,  Anglice  two  pieces 
of  brandy,  was  held  good  here. 

Holt  chief  juflice.  It  is  well  enough.  You  may  plead  the  re- 
covery in  this  adion  in  bar  to  any  other  adion  brought  for  the 
fame  thing;   and  if  the  plaintiff  fhould  declare  of  the  taking  fo 

R  r  r  much 
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much  heaip  by  weight,  you  may  aver  that  thefe  packs  and  bundles 
contain'd  that  weight.  In  an  aftion  of  detinue  you  declare  for  a 
box  of  writings,  without  letting  forth  any  writing  in  particular;  but 
if  you  fet  forth  a  particular  wri'ing,  which  concerns  land,  as  a  char- 
ter of  feofinient,  then  indeed  the  defendant  iliall  not  be  allowed  to 
V/&ZC  his  law. 


Let  the  plaintiff  take  his  judgment,  per  curiam. 
Garland  'verf,  Exton. 


S.  C.  Salk. 

194. 

Comb.  482. 

'6Mof'if''  "T^^E  defendant  pleaded  a  plea  in  abatement,  and  the  plaintiff 
Tudgment  for  -*-  demurred,  and  judgment  was  given  for  the  defendant,  and 
the  defendant  Mr.  Branth'waitc  moved  for  the  defendant,  that  he  might  have  his 
on  a  plea  in    cofls,  upon  the  late  ffatute. 

abatement,  he 

lliall  not  have         tit      n  ;  /-  y   •     '  n-  • 

coib.  Mx.Rayniondiox  the  plaintiff  infifted,  that  it  had  been  otherwife 

Trin.  10W.3.  "^"'ed  in  this  court  lately  in  two  cafes,  ijiz.  Tcnwis  verf.  Lloyd,  and 
Comb.  482.    Ogle  V.  Norcliffe. 

Salk,  4, 

jnte  337.  ^<^ii  chief  juflice.     The  defendant  ought  not  to  have  cofts  by 

the  ffatute,  for  judgment  in  this  cafe  is  not  given  on  the  demurrer, 
but  quod  querens  nil  capiat  per  billam.  The  ffatute  intends  only  to 
give  cofts,  where  the  merits  of  the  caufe  are  determined  on  the 
demurrer.  Where  judgment  is  given  for  the  plaintiff,  it  is  not 
final, ^  but  only  a  refpondeas  cu/ler,  and  he  has  no  colls  by  the  ftatute, 
and  therefore  it  ought  to  have  the  fame  expofition  as  to  the  defend- 
ant, that  he  have  no  cofts  neither ;  and  the  like  conllruaion  ought 
to  be  in  both  cafes;  to  which  the  court  agreed. 


Brougli  verf.  Parkings. 

s.c.  6  Mod.  TERROR  upon  a  judgment  in  "the  Common  Pleas,  in  an  ac- 

3Salk69.  .     ^'°"  °"  ^^''^  ^^^'^  "PO"  ^"  '"'""d  t^'ll  o'  exchange  brcuvht 

In  cafe  on  ^^'^'"^  ^^^  drawer.  The  pL.infiff  had  judgment  by  jiil  dictt.  Mr. 
aninland°bill  ■^^;'^^"''?^  for  the  plaintiff  in  error  urged,  that  it  does  not  appear  in 
brought  a-  the  declaration,  that  the  bill  was  proteffed,  and  l;nce  the  late  fta- 
S'efgood\"^^  "^^  9  ^  10  'Vill  3.  no  adion  can  be  brought  againft  the 
without  niew- "''^wer,  unlcfs  there  he  a  proteft  made,  as  the  adl  requires,  which 
ingaproteft  ought  to  be  fct  fotth  in  the  declaration.  At  the  common  lav  ^he 
lion'  ''^'*'P'.a'"tiff"had  no  remedy  agalnft  the  drawer  without  notice  given 
I  Salk.  131.  bim  of  the  non-payment  by  the  party  on  whom  the  bill  was 
drawn,  and  unlefs  this  ftatute  makes  a  proteff  neceffary  before  any 
4  adliun 
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adion  can  be  maintained  againft  the  drawer,  it  does  notliing,  and 
the  party  had  the  fame  advantage  before  the  ail  as  flnce. 

Mr.  Parker  for  the  defendant  in  error  infiiled,  that  the  decla- 
ration was  fufficient,  becaufe  this  bill  is  not  within  the  ftatute  ;  for 
it  does  not  appear,  that  the  hill  was  accepted  by  the  underwriting 
of  the  perfon  on  whom  it  was  drawn,  as  the  ad  requires;  and 
there  can  be  no  proteft  without  fuch  fubfcription,  and  for  that 
reafon  he  faid,  the  merchants  now  refufe  to  underwrite  an  accep- 
tance. But  if  this  bill  be  within  the  ftatute,  yet  the  proteft  need 
not  be  fct  forth  in  the  count,  becaufe  the  proteft  is  intended  for 
the  benefit  of  the  drawer ;  for  no  body  elfe  can  be  damnified  for 
■want  of  notice,  and  if  he  receive  damage  for  want  of  fuch  proteft, 
if  the  damage  amount  to  the  value  of  the  bill,  that  will  be  a  dif- 
charge  of  the  adlion  j  or  if  it  be  lefs,  then  the  drawer  ought  to 
have  as  much  as  it  amounts  to.  But  this  muft  be  taken  advantage 
of  either  upon  the  evidence,  or  by  a  fpecial  verdidl,  whereby  it 
may  appear  to  the  court,  which  cannot  be  in  this  cafe. 

Holt  chief  juftice.  In  this  cafe,  as  well  as  upon  a  foreign  bill  of 
exchange,  the  plaintiff"  muft  give  convenient  notice  to  the  drawer, 
of  the  non-payment  of  the  bill ;  for  if  the  drawer  receive  preju- 
dice by  the  plaintiff's  delay,  the  plaintiff^  fhall  not  recover.  A 
proteft  on  a  foreign  bill  is  part  of  the  cuftom,  but  on  an  inland  bill 
no  proteft  was  neceffary  by  the  common  law,  but  by  this  ftatute. 
But  this  ftatute  does  not  deftroy,  or  take  away  the  party's  adlion,  Q&ioWill.'j] 
where  there  is  no  proteft,  nor  is  the  want  of  a  proteft  any  bar  of 
the  adlion,  but  the  adl  feems  only  to  take  av/ay  from  the  plaintiff" 
his  intereft  or  damages,  where  he  has  not  made  a  proteft,  or  to 
give  the  drawer  a  remedy  againft  him  by  way  of  adion  for  the  cofts 
and  damages. 

Powell  iuftice  of  the   fame  opinion.      I  cannot   agree  to  take 

■  away  a  man's  right  by  ambiguous  words  in  an  adt  of  parliament, 

they  muft  be  exprefs  words,  which  take  away  a  man  aflions.     I 

believe  a  proteft  was  never  fet  forth  in  any  declaration  fince  this 

ftatute  :  which  Holi  agreed. 

Another  exception  was  taken  to  the  execution  of  the  writ  of 
inquiry.  The  writ  is  return'd  fuch  a  day  in  quiiidena  Martini,  and 
the  inquilition  return'd  is,  'virtute  brevis,  (sc.  return'd  in  qiiindena 
Martini  ultimo  praeterito,  which  muft  be  a  year  before,  viz. 
Martinmafi  twelvemonth ;  and  St.  Martin'^  day  is  a  fixt  feaft, 
and  ahvays  on  the  nth  oi Ncvembcr. 


Holt 
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Holt  chief  iuftice.     The  return  is  made  on  the  twenty-eighth  o£ 
November,  which  is  the  lafl:  day  in  full  term. 

Mr.  Parker.     You  cannot  take  notice  of  the  day  of  the  month. 

6  Mod.  41.  jj^j^  chief  juftice.  We  take  notice  of  all  feafts,  and  the  alma- 
a'salk,  69,  nack  is  part  of  the  common  law,  the  calendar  being  eftabliihed  by 
159,160,  ^Q_  q£  parliament,  and  it  is  published  before  the  common  prayer- 
a^S^alk.  626.  book.     Let  the  judgment  be  affirmed. 

Smartle  verf.  Penhallov/. 
Intr.  Hil.  13  Tf^ill.  3.    Rot.  380. 

s  C   6  Mod  fN  ejedment  upon  the  demife  o^  Jonathan  bifhop  of  Exon  the 

63.  1  jury  find,  that  the  lands  in  queflion  are  cuftomary  tenements, 

S.  C.  Salk.  parcel  of  the  manor  of  Tregoar  in  the  county  of  Cornwall,  and  by 

'^^'  the  cuftom  of  the  manor  are  demifable  by  copy  of  court-roll  to  two 

griTothree  or  three  perfons  for  term  of  their  lives,  and  of  the  longeft  liver  of 

perfons  for  them,    habe?idum  fucce/Jive  ficut   nominantur  in  charta,  &c.    et  non 

their  lives,  ^//;,;.     ^nd  that  by  the  cuftom  of  the  manor,  the  perfnn  firft  named 

and tiie longeft  .       ,    '  .      -'     ,  ,  .  i  i      •         i  •      i-r  j 

liverof  them, in  the  grant  enjoys  the  tenements  to  him  alone  during  nis  lite,  and 
habendum  fuc-  fg  the  fecoud  and  third  :  that  by  the  cuftom  of  the  manor  the  lord 
'wminfnTu'r  in  is  ^0  havc  hcriot  of  every  fuch  perfon  fucceflively  dying  feifcd ;  that 
charta.  The  one  Edward  No/worthy,  being  lord  of  the  manor  by  virtue  of  a 
£f^"' '=  (T  '^'  dei"'^^  "^^'^s  thereof  to  him  by  Tbo^nas  late  biftiop  of  Exon,  im- 
Taiindumw^'  mediate  predeceflbr  to  the  leflbr  of  the  plaintiff,  did  by  copy  of 
him  and  his  court-roll  grant  the  tenements  in  queftion  to  one  Thomas  Nirton, 
aflignsforhis    ^  j^jg  afti-ns,  habendum  to  him   and   his  afligns  for  the  lives  of 

lite   atid  the  o      '  o  ^^ 

life'of  J.  s.    John   Penballow,  William  Walton,  and   of  the  faid  Thomas  Norton, 

and  y.  N.      ^nd  of  the  longer  liver  of  them  Juccejfive,  &c.  that  Edward  Nof- 

wortby  died,  whereby  his  eftate  determined ;  that  Jonathayi  bifhop 

of  Exon,  the  lefTor  of  the    plaintiff",   entred   into  the  manor,  and 

was  feifed  jure  ecclefiae,  and  entred  upon  the  tenements  in  queftion, 

tunc  in  pcffc/Jione  of  the  faid    "John   Fenhallow  the  defendant  colore 

praedicfae  concejjimis  per   diBam   copiam   rotidorv.m   curiae   manerii 

praedi6li  per  praefatiim  Edvardum  Nofwo'-thy  exiflentia,  and  ejected 

him,  and  made  a  leafe  to  the  plaintiff,  &c.  and  concludes  J'uper 

iota  materia,    if  the    defendant  is  guilry  of   the  fiid  trefpafs   .ind 

ejcdfment,  &c.     Serjeant  Hooper   and  Mr.  Eyre  for    the    plaintiff 

infifted,  that  this  grant  made  to   Thomas  Norton  for  his  own  life, 

and  the  lives  of  the  defendant  and  William  Walton,  is  void  in  toto, 

not  being  purfuant  to  the  cuftom.     The  cuftom  is  found  lo  be,  to 

make  grants  to  two  or  three  perfons  for  their  lives,  habendum  Jucccf- 

five. 
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f.ve,  &c.  et  not!  aliter  j   but  the  grant  by  Ediuard  Nofwortby  is  to 
Thomas  Norton  and  his  afligns,  habendum  for  his  own  life,  and  the 
lives  of  J.  P.  and  W.  W.   which  varies  from  the  cuftom.     And 
though  the  grant  be  of  an  inferior  intereft:  than  is  allowed  by  the 
cuftom,  yet  it  being  -prejudicial  to  the  lord  in  refped  of  his  tenure, 
and  of  his  fervices,  ^c.  the  culloni  will  not  warrant  it,  but  it  will 
be  void  againft  the  fucceflbr.     In  this  cafe  Thomas  Norton  is  tenant 
for  his  own  life,  and  the  lives  of  the  other  two  j    for  J.  P.  and 
W.  W.  are  not  named  to  take  any  intereft,  but  only  added  by  way 
of  limitation  of  eftate  to  T.  N  fo  that  upon  the  death  of  T.  N.  if 
either  of  the  other  two  lives  be  in  being,  there  will  be  an  occupant 
of  the  copyhold,  which  will  be   an  injury   to  the  lord,    when  a 
ftranger  fliall  have  power  to  come  in  without  his  confent.     Where 
an  eftate  pur  auter  vie  is  made  of  copyhold  lands,  an  occupancy  is 
incident  to  it,  as  well  as  to  an  eftate  pur  auter  vie  in  freehold  lands. 
If  upon  fuch  a  grant  the  tenant  pur  auter  vie  ftiould  become  a 
bankrupt,  the  commiffioners  by  force  of  the  ftatute  might  affign 
over  his  eftate,  and  fuch  affignee  will  hold  the  land  after  the  death 
of  the  tenant  during  the  lives  of  the  cejluys  que  vies ;  for  the  lord 
cannot  enter  againft  his  own  grant  fo  long  as  either  of  them  live, 
which  will  be  an  inconvenience  and    an  injury  to  the  fucceflbr. 
Befides,  this  grant,  if  it  be  made  good,  will  enure  to  the  prejudice 
of  the  lord,  by  depriving  him  of  his  heriot  cuftom ;  and  in  this 
country  heriots  are  very  valuable,  and  a  great  part  of  the  revenue. 
For  the  cuftom  has  confined  the  payment  of  the  heriot  to  a  parti- 
cular  eftate,  viz.    upon   the   death    of  every  tenant  dying  feifed. 
Now  in  this  cafe  if  either  of  the  ceftuys  que  vies  die  before  T.  N. 
the  lord  will  lofe  his  heriot,  which  he  would  be  intitled  to,  if  the 
cuftom  was  purfued  by  the  grant;  becaufe  they  are  not  tenants,  and 
fo  not  within  the  cuftom.     And  if  T.  N.  die  firft,  the  lord  cannot 
claim  a  heriot,  becaufe  he  is  not  the  perfon  to  pay  it,  not  being 
firft  named  to  take  by  the  grant.     Now  though  a  lefl"er  eftate  may 
be  included  within  a  power  by  cuftom  to  make  a  greater  eftate,  as 
by  force  of  a  cuftom  to  grant  for  three  lives,  the  lord  may  grant  for 
one  life  j  yet  the  full  rents  and  fervices  muft  be  referved,  or  elfe  the 
grant  will  be  void.     If  a  man  have  a  power  to  make  leafes  for  three 
lives,  he  cannot  make  a  leafe  for  a  thoufand  years,  which  yet  is  a 
lefs  eftate  in  the  eye  of  the  lawj  becaufe  the  law  confiders  the  value 
of  the  eftate,  and  does  not  merely  regard  it  as  a  lefs  eftate  in  quan- 
tity in  the  eye  of  the  law.     So  if  a  man  have  a  power  to  make 
leafes  for  three  lives,  referving  the  ancient  rents  and  fervices,  a  grant 
for  three  lives  without  any  refervation,  or  with  a  refervation  made 
in  fuch  a  manner  as  that  it  will  be  impofllble  the  rent  fliould  ever 
become  payable,  will  be  void.     In  the  cafe  of  the  dean  and  chapter 
oiWorcefter^  6  Cu.  37.  and  ^Cro.  yb.  it  is  implied  in  the  refolu- 
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tion.  that  if  the  ftatute  of  13  Eliz.  had  required  the  refervation  of 
accidental  fcrvices,  the  lofs  of  the  heriot  would  have  made  the 
leafe  void.  And  in  the  principal  cafe  the  lofs  of  the  heriot  differs 
it  from  the  cafe  of  Vemi  and  Hoivell,  i  Roll.  511.  which  is  objedled, 
where  there  was  no  heriot  cuftom.  But  admitting  this  to  be  a 
good  grant  as  to  'Thomas  Norto?i  for  his  own  life,  yet  being  void  as 
to  the  limitation  for  the  lives  of  the  other  two,  it  mufl  be  void  in 
the  whole,  and  cannot  ftand  good  for  part,  becaufe  the  lord  grants 
in  a  manner  under  a  power  by  force  of  the  cuftom,  which  being  ex- 
ceeded, muft  be  intirely  void  againft  the  fucceflbr  as  in  other  like 
cafes.  For  howfoever  the  power  be  given,  whether  by  adt  of  par- 
liament, by  grant,  or  by  cuftom,  all  will  come  under  the  fame 
conftrudion,  and  when  it  is  exceeded,  the  eftate  made  is  wholly 
void.  As  if  a  biftiop  make  a  leafe  for  thirty  years,  or  but  two  and 
twenty  years,  it  will  be  void  againft  the  fucceflbr  in  the  whole, 
and  cannot  ftand  good  for  one  and  twenty  years,  becaufe  the  eftate 
is  intire,  and  cannot  be  fevered.  So  a  leafe  parol  made  for  four 
years  is  void  for  the  whole,  by  the  ftatute  of  29  Car.  2.  of  frauds. 
So  powers  under  fettlements  muft  be  ftridly  purfued,  when  the 
words  are  particular,  according  to  the  diftindion  in  Wbitlock'i  cafe. 
8  Co.  69.  b.  JO. 

Next  they  took  feveral  exceptions  to  the  verdid.  i.  That  al- 
though where  a  cuftom  warrants  a  greater  eftate  a  lefler  is  included, 
yet  when  the  jury  only  find  the  cuftom  to  make  the  greater  eftate, 
as  here,  that  will  not  warrant  the  making  a  lefler  eftate ;  for  that 
is  only  by  inference,  and  argumentative  :  but  the  jury  here  ought 
to  have  found  pofitively,  that  by  the  cuftom  an  eftate  pur  auter  vie 
is  grantable.  As  is  2  Roll.  693.  ;?.  i,  2.  Vettti  and  Howell.  But 
as  this  cuftom  is  found,  the  grant  here  is  not  within  it,  for  it  is, 
that  the  lords  may  make  eftates  to  two  or  three  perfons  for  two  or 
three  lives,  et  non  aliter,  which  exprefly  excludes  an  eftate  pur 
auter  vie.  2.  By  the  verdid  it  does  not  appear,  that  the  eftate 
granted  is  yet  continuing,  for  the  jury  have  not  found  that  Thomas 
Norton  the  tenant  pur  auter  vie  is  alive,  and  then  the  court  muft 
prefume  that  he  is  dead  (as  indeed  the  truth  is)  as  in  an  adion 
brought  by  one  that  claims  under  a  leafe  made  by  tenant  for  life, 
he  muft  aver  that  tenant  for  life  is  living.  2  Cro.  622.  2  Bulflr.  263. 
Indeed  where  the  jury  make  a  fpecial  conclufion  to  a  particular 
point  as  in  GoodalN  cafe,  5  Co.  all  other  things  fliall  be  intended  ^ 
but  here  the  verdid  concludes  generally  upon  the  whole  matter,  if 
the  defendant  be  guilty,  &c.  And  by  the  words,  Jolm  Petihallow 
may  as  well  be  fuppofed  to  be  in  pofl"eflion  as  an  occupant,  as  under 
the  intereft  granted  to  Thomas  Norton ;  for  it  is,  that  the  plaintiff 
entered  into  the  land,    tunc  in  pojfejfione  praediSti  Johannis  Pen- 
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halloiv  colore  praediBae  concrjwms,  &c.  per  pracfatum  Edivardum 
Nofworthy  extjie/i.  So  that  here  is  no  title  found  for  the  defendant, 
and  the  plaintiff  is  found  to  be  in  poficiTibn. 

Mr.  Williams  and  Mr,  Moiintagiie  for  the  defendant  argued,  that 
this  grant  is  warranted  by  the  cuftom  for  the  v/hole  eftate  granted  ; 
for  a  grant  to  three  for  the  lives  of  three  others,  is  a  leffer  eftate  in 
judgment  of  law  than  a  grant  to  three   for  their  own  lives,  and 
therefore  muft  be  included  within  the  cuflorn  by  necefliuy  impli- 
cation.    It  mufl  be  intended,  that  when  a  grant  is  made  to  three 
for  their  own  lives,  the  grantees  may  furrender  and  compel  the 
lord  to  admit  them ;  and  he  that  comes  in  by  fuch  furrender,  will 
have  an  eftate  pur  outer  vie ;  and  if  the  tenant  by  his  ad;  can  make 
fuch  an  eflate,  furely  the  lord  may,  or  elfe  it  will  be  in  the  power 
of  the  tenant  to  alter  the  cuftom,  and  not  of  the  lord,  which  is  not 
equal.     But  in  this  cafe  the  lord  does  not  grant  merely  by  a  nude 
authority,  but  he  has  an  authority  coupled  with  an   interefl,  and 
therefore  is  not  tied  up  to  the  letter  of  the  cuftom ;  but  a  grant 
within  the  reafon  and  equity  of  the  cuftom  is  good,  Co.  Li.  52.  b. 
as  in  the  cafe  oi  Downs  and  Hopkins,  3  Cro.  323.  where  the  cu- 
ftom was  to  make  grants  for  one  or  two  lives ;  and  a  grant  was 
made  to  a  man  and  his  wife,  habendion  to  the  hufband  for  life,  and 
to  the  wife  durante  'uidiiitate  fna  ;  this  was  adjudged  a  good  grant, 
within  the  cuftom,  which  warranted  a  greater  eftate.     So  the  cafe 
of  Stanton  v.  Barnes,  3  Cro.  373.  where  the  cuftom  was,  that  the 
lord  might  demife  folummodo  in  fee,  yet  it  was  refolved  he  might 
demife  for  years,   or  life,  or  in  tail,   being  lefler  eftates,  and  the 
•word  folunimodo  fhould  not  reftrain  his  liberty,      i  Roll.  51 1.  n.  i,  2. 
Cokes  Copyholder  155.    Co.  Li.  52.  b.    So  in  our  cafe  the  grant  to 
T.  N.  for  his  own  life,  and  the  lives  of  J.  P.  and  W.  W.  is  a  lefTer 
eftate  in  the  eye  of  the  law,  than  if  it  had  been  granted  according 
to  the  letter  of  the  cuftom,  to  three  perfons  fuccejji'ue  for  their  own 
lives ;  and  in  fubftance  and  efFedl  the  cuftom  is  purfued,  for  the 
grant  is  for  three  lives,  and  in  both  cafes  the  continuance  of  the 
eftate  is  the  fame.     The  meaning  of  the  cuftom  and  of  the  words, 
et  non  aliter,  is,  that  the  lord  fhall  not  grant  a  larger  eftate  than 
for  three  lives,  nor  a  joint  eftate,  but  habendum  fuccejjive ;  fo  that 
they  reftrain  the  lord  as  to  the.  quantity  and  quality  of  the  eftate 
granted.     If  the  lord  grant  to  three  perfons  for  their  lives  without 
the  word,  habendum  juccejjl'-ce,   the  grantees  would   be  jointenants. 
Co.  Copyholder  139.     And  fuch  grant  would  be  void,  becaufe  not 
purfuant  to  the  cuftom,  but  excluded  by  the  words  et  7ion  aliter, 
iut  it  is  the  fame  thing  to  the  lord,  whether  the  perfons  named 
take  it  feverally  for  their  lives,  or  that  one  of  them  take  the  whole 
eftate  for  their  three  lives ;  and  it  will  be  no  inconvenience  or  pre- 
judice to  the  lord,  for  he  will  come  to  the  land  again  as  foon. 

Nay, 
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Nay,  in  the  principal  cafe  he  will  have  it  fooner,  for  if  Thomas 
Norton  die  firll,   living  the  other  cejiuys  que  vies,   the  lord  fhall 
■enter,  and  there  fhall  be  no  occupant,  becaufe  of  the  prejudice  it 
would  be  to  the  lord,  as  is  adjudged  i  Roll.  511.  «.  3.  Vemt  and 
Hoivell,  which  is  our  cafe  in  point.     And  for  the  fame  reafon  the 
■ftatute  of  frauds,  29  Car.  2.  does  not  extend  to  make  eftates  pur 
mter  vie  in  copyhold  lands  ajfets  or  devifeable.     And  though  a 
copyholder  pur  auter  vie  fliould    become    a   bankrupt,    the  af- 
fignee  of  the  commiflioners  of  bankrupts  muft  be  fubjeft  to  the 
fame  fine,  rents,  and  fervices,   as  all  other  tenants.     And  in  the 
principal  cafe  the  lord  will  not  lofe  his  heriot,  for  when  Thomas 
Norton  dies,  the  heriot  becomes  due.     And  in  like  manner  a  he- 
riot  mufl  be  paid  upon  the  death  of  every  affignee  of  the  commif- 
fioners  of  bankrupts ;  but  if  J.  P.  or  W.  W.  thefe  cefiuy  que  vies, 
die  during  the  life  of  T.  N.  then  indeed  the  lord  will  have  no  he- 
riot, nor  is  he  intitled  to  any  by  the  cuftom;  and  it  would  be  the 
fame,  if  they  two  took  the  eflate  after  the  death  of  T.  N.  by  the 
grant,  for  no  heriot  is  due  on  their  deaths,  becaufe  they  were  not 
in  potfeflion,  as  the  cuflom  is.     But  admitting  a  grant  to  a  man 
for  his  own  life  and  the  lives  of  two  others  is  not  warranted  by  the 
cuftom,  yet  a  grant  to  a  man  for  his  own  life  only,  which  is  a 
lefTer  eflate  than  an  eftate  to  three  for  their  lives,  mufl  be  good 
upon  the  reafons  and  authorities  before  alleged ;  and  then  though 
this  grant  be  void  as  to  the  limitation  for  the  lives  of  j.  P.  and 
JV.  IV.  yet  it  will  ftand  good  to  T.  N.  for  his  own  life,  for  the 
former  part  of  the  grant  is  fufficient  to  pafs  an  eflate  for  life  to 
T.  N.  and  then  the  habendum,  if  it  be  beyond  the  power,  will  be 
furplufage  and  void,  and  the  grant  will  fland  good.     The  habendum 
is  a  diflind  thing  from  the  grant.  Hob.  iji.  though  there  is  a  dif- 
ference, where  the  eflate  is  granted  by  exprefs  words  in  the  pre- 
mifTes,  and  where  it  is  only  implied.     Indeed  when  tenant  in   fee 
makes  a  grant,  the  implied  eflate  in  the  premifTes  may  be  either 
reftrained,  or  increafed,  by  the  habendum ;  but  in  this  cafe  the  ha- 
bendum can  neither   increafe  nor  deftroy  the  implied  eflate.      In 
copyhold  lands  there  is  no  legal  eflate  for  life,  it  is  only  an  eflate 
at  will  eftablifhed   by  the  cuflom,  and  the  lords  are  only  compel- 
lable in  equity  to  make    admittances.     And   grants  of   copyhold 
eflates   fhall  be  conflrued  by  equity,   as  2  Roll.  by.  Brookes  verf. 
Brookes,  Poph.  125,  126.     If  the  lord  had  only  a  naked  power  to 
make  leafes  for  three  lives^  yet  a  grant  for  one  life  would  be  good. 
Cc.  Li.  258.  a,  b.    Perkins,  feSl.  189.    A  grant  to  a  man  for  his 
own  life,  remainder  to  him  for  the  lives  of  y.  5.  and  J.  D.  though 
it  be  void  as  to  the  remainder,  yet  it  will  be  good  as  to  the  eflate 
for  life  ;  and  here,  though  T.  N.  is  laft  named  in  the  habendutn, 
yet  it  fhall  be  tranfpofed  in  conflrudion,   as  if   it  were   firfl  li- 
mited. .2 

As 
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As  to  the  ex'ceptions  taken  to  the  verdid,  it  was  faid,  that  fince 
the  gnint  is  found  to  be  made  to  T.  N.  for  his  Hfe,  it  muft  be  fiip- 
pofed  that  he  is  ftill  living,  and  the  jury  have  not  found  any  title 
in  the  leflbr  of  the  plaintiff. 

The  court  were  all  of  opinion  to  give  judgment  for  the  defen- 
dant upon  the  iirft:  argument  in  Trinity  term ;  but  upon  the  im- 
portunity of  ferjeant  Hooper  they  gave  him  leave  to  fpeak  to  it 
ao^ain  this  term,  when  judgment  was  given  for  the  defendant  by 
the  whole  court. 

Upon    the    firil:  argument  Holt   chief  juftice  faid,    this  matter  ifa  fpecial 
might  have  been  better  found ;  but  though  it  be  not  found,  that  verdia  find 
ST.  A^.  is  living,  yet  when  the  jury  find  a  grant  to  him  for  his  life,  ^^J^f^^^l'  ' 
we  muft  intend  in  a  fpecial  verdidt,  that  he  ftill  continues  alive,  Oiaii  be  in- 
efpecially  when   the  plaintift'  is  to  make  out  a  title  to  avoid  the  «'"'J«<J'  >f  *« 
grant:  but  it  would  be  otherwife  in  a  plea,     ^lod  fiiit  coricel]'iim'^°^^''^^^^^°^^ 
per  Powell  juftice.     We  cannot  prefume  that  he  is  dead,   for  he  otherwife  in 
being  once  found  alive,  we  muft  take  him  fo  to  continue,  unlefs  it  p'ead'"g- 
were  exprefly  found,  that  he  is  fince  dead. 

Holt  chief  juftice.     There  is  no  difference  in  this  cafe  as  to  the 
eftate  of  the  lord,  who  made   this  grant  j  for  a  lord  that  is  feifed 
in  Ice  of  the  manor  can  make  no  greater  eftate  of  any  copyhold 
than  for  three  lives,  according  to  the  cuftom.     Surely  a  grant  for  Cuflom  to 
one  life  is  good  within  this  cuftom  :  as  where  the  cuftom  is  to  grant  g"nt  for 

o  ■'  ^  ^  ^  o  .^ffg  lives    3 

in  fcc-fimple,  the  lord   may  grant  in  fee-tail  without  difpute.     If  g^ant  for  one 
the  rcftrained  finding  of  the  jury  were  to  be  taken  as  the  plaintiff's  is  good, 
council  infift,  if  the  lord  grant  only  for  one  life,  it  will  be  void  j 
but  the  words  et  non  aliter  muft  be  meant  only  of  the  extent  of  the 
cuftom,  and  not  that  the  lord  is  confined  to    the  formality  of  a 
grant  for    three   lives  only.     The  cuftom,   that  the  grantees  ftiall 
XzktfiCHt  nominantur  in  cbiu-ta,  is  good.     When  a  grant  is  made 
to  one  named  in  the  premiffes,  habendum  to  him  and  his  affigns, 
during  his  own  life  and  the  lives  of  two  others,  the  two  cejltiys 
que  vies  may  take  in  remainder  by  cuftom,  though  named  after  the 
habendum ;  but  the  cuftom  is  not  lb  found  here.     But  by  the  cuftom 
of  fome  manors,  he  that  is  firft  named  may  by  furrender  defeat 
the  eftates  of thofe  in  remainder;  but  the  cuftom  fliall  be  confined 
to  that  particular  form  of  furrender  in  court,  and  fhall  not  be  ex- 
tended to  a  furrender  in  law  by  fine,  as  was  adjudged  in  this  court, 
between  Zinzan  and  Talmage,  te?npore  Car.  i.  (quod  vide  2   ''jones 
142,  143.)     Surely  in  this  cafe  the  grant  will  be  good  to  T.  N.  for 
his  own  life,  being  an  eftate  within  the  limits  of  the  cuftom,  and 
the  naming  of  the    other   two  lives  will  not  diminifli  his  ell:ate. 

T  1 1  As 
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As  for  the  cafe  put  upon  the  flatute  of  Elizabeth,  where  a  leafe 
is  made  by  a  bifliop  for  two  and  twenty  years,  it  fhall  be  void  in 
the  whole,  and  fhall  not  be  good  againft  the  fucceflbr  for  one  and 
twenty  years,  becaufe  the  ftatute  ties  it  up  to  that  form.     But  if 
the  words  of  the  ftatute  were,  that  they  might  make  leafcs  for 
any  number  of   years  not  exceeding  twenty-one  years,  if  a  leafe 
were  made  for  two  and  twenty  years,  it  would  ftand  good  for  the 
No  occu-       one  and  twenty  years.     It  is  very  plain,  that  if  a  grant  be  made 
pancy  of  a      ^f  ^  copyhold  pur  aiiter  'vie,   that  upon  the   death  of  tenant  for 
Trl'mtni^r     life  living  ceftm  que  '■die  there  fhall  be  no  occupant,  but  the  lord 
auur  'Vie.       fliall  enter.     As  when  there  is  tenant  tor  lite  ot  a  copyhold,  the 
Forfeiture  by  remainder   for  life,   and  tenant  for  life  commits  a  forfeiture,   the 
cojij,  0  er.     j^^^  ^^^^jj   enter,  and  not  he  in  the  remainder.     In  this  cafe  fhe 
eftate  orranted  is  a  lelTer  eflate  than  a  grant  to  three  for  their  lives, 
which  the  cuflom  admits.     I  do  not  fee  how  the  lord  will  be  pre- 
iudiced  by  this  grant,  by  the  lofs  of  his  heriot,  as  is  infifled  ;  for 
bv  the  cuftom  a  heriot  is  due  upon  the  death  of  every  tenant  dy- 
ing feifed  ;  fo  that  although  the  leafe  be  made  fur  auter  'vie,  yet 
V  upon  the  death  of  2".  7v^.  the  tenant  for  life,  a  heriot  will  become 

due,  and  the  cuflom  extends  to  it. 

Pcivell  juflice.  A  grant  to  one  for  life,  habendum  to  him  and 
two  others  for  their  lives,  is  good  within  the  cuftom.  Without 
doubt  there  can  be  no  occupant  in  this  cafe,  for  the  eflate  goes 
no  farther  than  the  cuflom.  If  by  the  cuflom  the  lord  may 
grant  for  three  lives,  he  may  grant  for  one  life,  or  for  any  eflate 
coming  within  the  intent  of  the  cuflom  ;  then  the  grant  here  will 
be  good  to  T.  N.  for  his  own  life,  though  it  fhould  be  void  as  to 
the  limitation  for  the  lives  of  the  other  two.  The  heriot  will 
be  due  upon  the  death  of  T.  N.  if  the  eflate  be  good  for  his  life, 
as  it  is. 

Pcwys  and  Gould,  judges,  agreed. 

Holt  chief  iuflice.  If  a  man  grant  a  rent  out  of  his  lands  to  A. 
for  the  life  of  B.  fliall  not  the  rent  extin2;uifli  if  A.  die  ?  For 
there  wants  a  grantee,  and  fo  it  is  here.  An  occupancy  is  for 
fupplying  the  freehold,  but  the  freehold  of  a  copyhold  eflate  is  in 
the  lord,  and  the  tenant  has  only  an  eflate  at  will. 

Poncell  juftice.  There  is  no  colour  of  doubt.  It  is  agreed,  that 
the  lord  may  grant  abfolutely  to  one  for  life,  for  that  will  not  defeat 
him  of  his  heriot,  which  binds  all  the  cuflomary  eflates  granted 
within  the  cuflom  ;  and  then  the  addition  for  the  hves  of  the 
other  two  will  not  hurt  the  grant  for  his  own  life. 

1  Upon 
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Upon  the  fecond  argument  this  term  H&lt  chief  iuftice  faid  to 
ferjeant  Hooper,  who  argued  for  the  plaintiff,  I  am  glad  I  have 
heard  anotlier  argument,  becaufe  I  fuppofe  you  will  now  be  fatis- 
fied.  The  cuftom  confifts  of  three  parts :  J .  As  to  the  confti- 
tution  of  tiie  eftate  granted,  it  mull  be  by  copy  of  court-roil  : 
2.  As  to  the  extent  of  the  eflate,  it  muft  not  be  above  three 
lives :  3.  As  to  the  manner  of  the  eftate,  which  is  different  from 
the  conftitution  of  the  law  by  the  operation  of  the  cuftom,  viz. 
to  two  or  three  habendum  fucce/Jive  ficut  Jiormnantur .  Wlien  a 
cuftom  enables  the  lord  to  grant  for  three  lives,  cannot  he  grant 
for  one  life?  He  may  without  doubt,  for  it  is  within  the  cufiom. 
The  cafes  cited  for  the  defendant  are  in  point.  Where  the  cuftom 
is  to  grant  in  fee,  yet  the  lord  may  grant  to  one  for  life,  with  a 
remainder  to  another  in  tail,  as  in  the  cafe  of  Stanton  verf,  Barnes, 
3  Cro.  373.  And  that  is  good,  though  the  cuftom  be  to  grant 
an  intire  eftate  in  fee-fimple.  So  where  the  cuftom  is  to  grant  for 
"life,  a  grant  durante  viduitate  is  good ;  as  in  the  cafe  of  Doicns 
and  Hopkins,  3  Cro.  323.  though  it  has  a  different  determination, 
becaufe  it  is  a  leffer  eftate,  and  fo  within  the  cuftom.  As  to  the 
mifchief  you  pretend,  that  if  T".  A^.  ftiould  become  a  bankrupt, 
and  the  commiflioners  grant  over  his  eftate,  the  aftignee  ftiall  have 
it  during  the  three  lives  j  fuppofe  it  had  been  purfuant  to  the 
cuftom  to  three  yairf^;w,  and  the  tenant  firft  nam'd  had  become 
a  bankrupt,  and  the  commiflioners  affign  his  eftate,  the  afllgnee 
is  become  tenant  pur  auter  vie  indeed,  but  no  more,  and  after-  Heriot. 
wards  the  aff^gnees  dies  during  the  life  of  the  tenant,  that  is  out  of 
the  cuftom,  yet  the  lord  ftiall  have  a  heriot  upon  the  death  of  the 
tenant;  for  though  the  ftatute  oi  James  i.  makes  an  alteration  of 
the  eftate,  it  did  not  intend  to  prejudice  the  lord,  and  when  the 
afli^nee  is  admitted,  he  becomes  tenant  according  to  the  original 
conftitution  and  tenure  of  the  land.  Here  the  grant  is  only  to 
T.  N.  during  his  life,  and  the  lives  of  the  other  two,  the  con- 
fequence  of  which  is,  that  if  T.  N.  die  living  the  cejliiys  que 
laies,  fince  there  can  be  no  occupant  of  a  copyhold  eftate,  the 
lord  upon  his  death  will  have  his  heriot  cuftom,  and  alfo  the 
;land ;  fo  that  it  will  be  no  inconvenience,  though  the  lord  has  no 
heriot  upon  the  death  of  the  other  two,  becaufe  he  has  the  land 
itfelf. 

Powell  iuftice.  If  any  prejudice  might  happen  to  the  lord  in 
this  cafe,  the  grant  would  be  void,  but  there  can  be  none  here.  - 
This  grant  is  within  the  cuftom,  and  is  as  extenlive  as  a  grant  to 
three  for  their  lives,  and  is  not  a  leffer  eftate  than  the  cuftom  con- 
tains, as  a  grant  for  his  own  life  only  v/ould  be ;  and  that  di- 
ftinguiflies  this  cafe  from  the  cafes  cited.     The  cafe  of  Fenn  and 

Hoivel/j 
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Howell,   I  Roll.  511.  is  a  flrong  cafe,  for  if  there  can  be  no  occu- 
pancy, then  there  can  be  no  prejudice  to  the  lord,  but  it  will  in- 
deed be  for  his  benefit;  for  upon  the  death  of  T".  N.  the  other 
two  lives  fall  in  to  the  lord,   fo  that,   though    he   lofe   his  heriot 
uDon  their   deaths,   it  will  be  no  lofs  to  him.     If  the  cejiiip  que 
"cics  die  during   the  life  of  T.  N.   the  lord  will    have    no    heriot 
indeed,    nor    ought  L:   to  have  any    by    the  cuftom  ;    for   if   the 
grant  had  been  to  them  three,  and   they  two  had  died  during  the 
life  of  7".  A^.  the  lord  would  not  have  been  intituled  to  any  heriot, 
for  the  cuflom  is  to  have    a    heriot  upon  the  death    only  ot  tiie 
tenant    in   poffeflion.      This    cafe   does   not   differ    from   that    of 
Venn  and  Howell :  the  eftate  granted  here  is  not  greater  than   the 
cultom    warrants,  but  in  effedl   lefs;    becaufe  if  T.  N.  die,  living 
the   other  two,    the  lord   will   have   the    whole   land.     But  your 
cafe  upon  the  bankruptcy  is  fit  to  be  conlidered,  which  ib  by  force 
of  a  ftatute  made  fince  the  refolution  of  Fenn  and  Hcwell' s  c^k  ^ 
but  the  commiffioners  cannot  afllgn  any  other  eflr.e,  nor  in  any 
other  manner,  than  'T.  A^.  himfelf  had  it ;  and  wl'tn   Ti.  N.   dies, 
the   eftate  determines,  or   if  the  affignee  die,    fliall  not  the  lord 
have  a  heriot. 

Hok  chief  juftice.  The  lord  fhall  not  have  a  heriot  upon 
the  death  of  the  affignee,  but  upon  the  death  uf  t!  e  bm  LiMnt. 
The  lord  indeed  muft  admit  the  affi2:nee,  biit  uro.-,  he-  d.ih  of 
the  tenant  bankrupt,  the  lord  fhall  have  his  hericii,  to  v.i.ich  he 
is  intitled  upon  the  original  admiffion  of  his  tenant,  aiid  wiatii  is 
fav'd  by  the  ftatute. 

Serjeant  Hooper.  By  the  affignment  of  the  ccr^rnifll^iiers, 
which  is  ufually  made  to  feveral  perfons,  the  whole  eft  tc  k :  the 
three  lives  is  transferr'd  to  the  affienees  by  force  of  the  ftatute, 
which  is  the  efl:.ite  the  bankrupt  had,  and  will  continue  after  his 
death  during  the  lives  of  the  other  two. 

An^gnmentby      fj(^/f  chief  juftice.       If   originally  the   grant    be   not  rood   for 
of  bankrupts"  lo'"'g^''  f^an  his  own  life,  and  after  his  death  there  can  be  no  occu- 
pant, fure  the    flatute  cannot  enlarge  the  efute  to  the   affignees ; 
quod  Juit  conccjfum  per  Powell. 

Holt  chief  juftice.  The  cuftom  is,  that  tiie  lord  fhall  have  a 
heriot  on  the  death  of  every  tenant  in  pofTcffion ;  now  if  ■/.  N. 
dies,  living  the  other  ce/luys  qw  vie,  the  lord  will  have  his  heriot, 
and  the  land  too,  and  that  is  for  his  benefit. 

Powys  and  Gould  judges  of  the  fame  opinion. 

,    4  Powell 
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Powell  jnftice.  If  the  aflignee  of  the  commlfTioners  took  an 
cftate  for  all  the  three  lives,  yet  the  prejudice  thereon  to  the  lord  is 
too  remote  to  he  confidered,  but  we  will  give  you  our  opinions 
Upon  that.     Holt  chief  juftice  agreed. 

Afterwards  at  another  day  Powell  juftice  faid,  the  cafe  of  the 
bankrupt  is  not  an  objedion  in  this  cafe ;  it  might  have  been  made 
at  the  time  of  the  refolution  of  the  cafe  of  Venn  and  Howell; 
it  is  at  the  moft  only  a  remote  confideration  of  a  prejudice  by 
the  lofs  of  a  heriot  on  the  death  of  the  tenant ;  but  the  lord  in 
this  cafe  has  a  great  advantage  by  the  coming  in  of  the  eftate  upon 
the  death  of  T.  N. 

Holt  chief  juftice.  The  commiflioners  cannot  afllgn  a  greater 
intereft  than  the  tenant  himfelf  had,  T.  A^.  being  tenant  pur 
auter  vie ;  when  he  dies,  the  eftate  of  the  afTignee  determines, 
and  the  lord  muft  have  a  heriot  upon  the  death  of  the  tenant,  and 
the  cuftom  is  only  to  have  a  heriot  upon  the  death  of  the  tenant  in 
pofTeflion  ;  and  although  the  aflignee  comes  in  by  force  of  the  fta- 
tute  without  any  admittance  of  the  lord,  as  an  heir  by  defcent  has 
the  eftate  caft  upon  him  by  the  law,  yet  he  muft  be  fubjedl  to 
the  fines  and  fervices  due,  under  pain  of  forfeiture  of  his  eftate, 
for  they  are  fav'd  by  the  ftatute.  By  the  cuftom  of  fome  manors, 
but  it  is  not  fo  found  here,  he  that  is  firft  named  in  the  copy  may 
by  furrender  deftroy  the  remainders  of  the  other  grantees  j  but  if 
the  firft  tenant  purchafe  the  manor,  whereby  the  fervice  is  extindl, 
and  the  copyhold  deftroy'd,  yet  that  does  not  deftroy  the  eftates  of 
the  other  two,  becaufe  it  is  not  by  a  furrender  purfuant  to  the 
cuftom ;  and  fo  it  was  adjudg'd  in  the  Common  Pleas  fome  years 
ago.    Powell  agreed  in  omnibus. 

Holt  chief  juftice.  The  cafe  of  the  bankrupt  is  not  now  before 
us ;  when  that  comes  to  be  the  cafe,  I  know  not  how  it  may 
happen.  Let  judgment  be  entred  for  the  defendant,  per  totam 
curiam. 


U  u  u  Gafcoig 


lie 


■asaaaMMiow 
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You  are  a 
whore,  and 
keep  a  man  to 
lie  with  you. 

Cro.  J.  325. 

2  Bulrt.  86. 
Cro.  El.  582. 
Goldlb.  172. 
p.  104. 
Sty.  352, 
387,  299. 

3  Mod.  1 20. 
feems  contra. 


Gafcoigne  and  his  wife  verf.  Ambler. 

CASE  for  thefe  words  fpoke  of  the  wife,  "oiz.  "  You  are  a 
"  whore,  and  keep  a  man  to  lie  with  you  :"  on  not  guilty 
pleaded,  verdidt  for  the  plaintifFj  and  on  Mr.  ferjeant  DarnalN 
motion  in  arreft  of  judgment,  it  was  ftaid  till,  &c.  the  court  Teem- 
ing clear,  that  the  words  were  not  adionable. 


White's  cafe.      Ante. 


A    Mandamus  was  granted  to  reftore  Mr.  Winte  to  the  office  of 


S.  C.  3  Salk. 

l\\'  J    o     /\  clerk  of  the  company  of  butchers  in  London^  and  the  court 

Sty.  457.       faid,  It  was  the  fame  cafe  with  that  of  a  town-clerk. 


Hilary 
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Sutton's  cafe. 

A  Motion  was  made  on  behalf  of  iS«//(j«,   late  marHial  of  s.  C.  Cafes  i« 
the  King's  Bench,  againft  Southerne  the  prefent  marflial,  ^^1^^.  '^^^ 
who  attended  the  court,    to  reftore  Sutton  to  the  pof-  140.  cap.  64. 
feflion  of  the  King's  Bench  piifon,   out  of  which  he '^s"^- '• 
pretended  he  was  turned  with  force  ;  and  it  was  infifted,  the  court  ^.^g.  f.  ^ ' 
might  do  it  on  motion,  becaufe  the  prifon  was  the  prifon  of  this  12  Mod.  516. 
court,  and  fo  under  the  more  immediate  care  of  the  court,  who  ' '  ^°^-  '^^' 
would   protedl   it  from  all  force  and  violence.     But  per  curiam  2  salk.  587. 
this  court  cannot  hold  plea  of  a  forcible  entry  on  a  motion,  but  The  Kiig's 
&ttton  muft  apply  to  the  juftices  of  peace  of  Surrey,   who,   on  JiiorVtbe*" 
finding  the  force,   may  reftore  him,  or  elfe  he  may  indid  them  marihai  of  the 
that  turned  him  out  forcibly,     The  motion  was  denied.  ^'"g's  Bench 

^  turned  out  by 

force. 

Carleton  verf.  Mortagh. 
Intr.  Mich.  2  A  fin.    B.  R.     Rot.  76. 

ERROR  on  a  judgment  in  the  King's  Bench,  and  want  of  an  s  C  Saik. 
original  was  affigned  for  error.     The  defendant  pleaded  a  re-  g^^_  ^  j^^^ 
leafe  of  errors,   but  laid  no  venue  where  the  releafe  was  made.  113,  206. 
To  which  the  plaintiff  in  error  demurred.     And  adjudged  the  plea  3  Saik.  jgq. 
naught  for  want  of  the  venue.     And  then  the  plea  amounted  to  a  )^  rdeafe^of 
confeflion  of  the  error.     But  the  court  made  a  queftion,  whether  errors  pleaded 
they  could   not   award  a  certiorari  ad  informandum   cotifcicntiam  without  a  ve- 
curiae,    though    the    defendant  cannot   pray  it :    jult   as   after  711 
nulla   eji  erratum    pleaded,    for   the  court  ought    to  examine  the 
errors :  for  if  in  error  a  releafe  is  pleaded  and  found  for  the  plain-  Error,  releafe 
tiff,  yet  if  there  is  no  error,  the  court  cannot  reverfe  the  judg-  ^jj^^j^j^j/j^^ig 
ment ;  and  if  the  releafe  were  found  for  the  defendant,  a  different  piaJntifF. 

judgment  8  Edw.  4.  8.  a. 
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iud^nient  mufc  be  given,  according  as  the  error  aligned  is  fufficient 
or  not ;  for  if  it  is  a  good  error,  the  judgment  muft  be,  that  the 
Jiidgmert  in  plaintiff  be  barred  of  his  writ  of  error,  and  not  that  the  judgment 
be  aflirmed  ;  if  it  is  not  a  good  error,  the  judgment  muft  be,  that 
the  firft  judgment  be  affirmed.  And  a  rule  wrs  made  for  hearing 
couiifel,  v.'hether  the  court  fliould  grant  a  certiorari  or  not.     Poji. 


CJfor 


Etherington  vcrf.  Parrot. 


s.C.  Salk.    /'"^iN  evidence  at  a  trial  before  Holt  chief  juftice  at  Guildhall,  in 
"-'?;  ^  ,,  J  V^  cafe  for  goods  fold  and  delivered,  the  evidence  to  charge  the 

b    L.  0  Mod.  °  -  .  ...-.'J_ 
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defendant  was,  that  the  goods  were  took  up  by  the  defendant's  wife 
Where  the  to  make  her  cloaths,  and  that  they  cohabited  together  :  but  on  the 
rhirse^the  defendant's  fide  it  was  given  in  evidence,  that  his  wife  was  an  ex^ 
iiusbind.  trdvagant  woman,  and  ufed  to  pawn  her  cloaths  for  money  to  buy 
Chan.  free,  jj-ink,  and  be  drunk;  that  flie  pawned  a  fuit  of  cloiths,  which  coft 
\,  \/[q^  j  .^  J  I.  for  I  /.  8.f.  and  when  her  hufband  redeemed  them,  pawned  them 
Holt's  Rep.  again;  that  at  the  time  of  buying  thefe,  fhe  had  very  good  cloaths ; 
"*+■  that  Ihe  had  brought  cloaths  liere  before,  and  her  hufband  had  paid 

for  them,  but  when  he  paid  for  them,  he  gave  notice  to  the  plain- 
tiff's fervant,  who  received  the  money,  that  his  mafter  ftiould  truft 
her  no  more,  which  he  promifed  not  to  do.  And  by  Holt  chief 
juftice,  If  a  hufband  turns  away  his  wife,  he  gives  her  credit,  where- 
cver  fhe  goes,  and  muft  pay  for  necefliiries  for  her ;  but  if  fhe  runs 
away  from  him,  he  fliall  not  be  liable  to  any  of  her  contradls,  for 
it  is  the  cohabitation,  that  is  an  evidence  of  the  hufband's  affent  to 
contrads  made  by  his  wife  for  neceffaries.  But  if  the  hufband  have 
folemnly  declared  his  diffent,  that  fhe  fhall  not  be  trufted ;  any 
perfon,  that  has  notice  of  this  diffent,  trufts  her  at  his  peril  after; 
for  the  hufband  is  only  liable  upon  account  of  his  own  affent  to  the 
contracts  of  his  wife,  of  which  affent  cohabitation  caufes  a  prefump- 
tion  ;  and  when  he  has  declared  the  contrary,  there  is  no  longer 
room  for  fuch  a  prefumption.  For  the  wife  has  no  power  origi- 
nally to  charge  her  huflwnd,  but  is  abfolutely  under  his  power  and 
government,  and  muft  be  content  with  what  he  provides,  and  if  he 
does  not  provide  neceffaries,  her  remedy  is  in  the  Spiritual  Court. 
But  here  were  fufficient  neceffaries  provided,  and  alfo  the  husband 
had  forbid  any  trufling  her,  and  notice  to  the  defendant's  fervant 
ufually  imployed  by  him  in  his  trade  was  a  good  notice  to  his  ma- 
fter the  plaintiff;  and  he  cannot  charge  the  defendant.  Therefore 
he  was  nonfuited.  Hclt  faid  alfo,  if  a  wife  takes  up  filks  and 
pawns  them,  before  they  are  made  into  cloaths,  the  husband  ftiall 
not  be  liable  for  the  filks,  becaufe  they  never  came  to  his  ufe  : 
contra,  if  they  were  made  into  cloaths,  and  wore  by  the  wife,  and 
then  pawned  by  her. 

I  Martin 


A 
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Martin  verf.  Henrickfon. 

T  the  fittings  at  GiiiUhall  before  Holt  chief  juftice,  in  cafe  for  ^•/"-  ^*"'- 

fo  negligently  managing  his  fhip,  that  it  run  over  the  plain-  I  ^et,.  34^. 

tiff's  bar<»e.     The  plaintiff  declared,  that  he  was  poifeffcd  of  a  barge  The  King  ani 

laden   with  divers  goods  and  merchandifes   generally,    &l\     The  ^'^^^\"''- '° 

pilot  was  produced  to  give  evidence  for  the  defendant.     But  Holt  e.  [nd'comp. 

held  he  was  no  witnefs,  becaufe  he  was  anfwerabls  to  the  mafter  ^"'^  GoHing, 

of  the  ftiip  in  an  adlion  for  the  damages  he  fuffer'd  by  his  ill  ma-  ^""^ 

nao-ement,  and  confequently  for  the  damages  which  fhould  be  reco-  \  v/ma.  i^g. 

vered  in  this  adion  againfl  the  defendant,  the  fleering  the  fliip  be-^" ^l'^  ^'^^^ 

ing  his  province,  and  his  management  therein  the  caufe  of  damage  ,,,_  (^'c 

to  the  barge.     Secondly,  He  held  the  plaintiff  could  recover  no  d;^.-  cafe  a-ainil 

mage  for  the  goods,  becaufe  the  declaration  was  too  general;  but  the  mailer  oia 

the  particular  goods  ought  to  have  been  mentioned,  as  in  cafe  for  ^^^^-^  °l^^^ 

burning  a  houfe  of  goods.     So  this  fame  term  at  the  fittings  at  Af/^- managing  iiis 

dlefex,  in  cafe  for  words  fpoke  of  a  woman  per  quod  flie  loft  her  mar-  '^'P-  '"i"  '' 

riage  with  7.  A''.     Holt  refufed  to  let  evidence  be  given  of  a  lofs  of -["j^j-pj  '^ 

marriage  with  any  body,  but  J.  N.  barge,  the  pi- 

lot is  no  wit- 
nefs for  the  mafter  of  the  (hip.     Damage,  for  what  ?     Vide   3  Lev.  1 74. 


Norris  verf.  Napper. 

AT  the  fittings  at  Middlefex  before  Holt  chief  juftice,  on  tv'i-  indebitatus «/■ 
dence  in  an  adion  for  money  received  to  the  plaintiff's  ufe,  >'«<*/' by  a 
the  cafe  was,  that  the  plaintiff  was  a  foldier  in  my  ^ord  Arraii'^  ^^^^^^^^l^^^^ 
regiment  of  horfe  in   the  defendant's  troop;  the  regiment  being  money  recm- 
commanded  for  iiZb//^W,  the  plaintiff  and  his  horfe  were  fhip'd  on  ^^ '°  ""'°""' 
board  a  tranfport,  and  in  their  paffage  met  with  fuch  a  ftorm,  that 
by  the  working  of  the  fliip  the  plaintiff"'s  horfe  was  killed  ;  that  fe- 
veral  other  horfes  were  loft  in  the  fame  ftorm,  and  the  Queen 
made  an  allowance  of  15/.  per  horfe,  for  every  horfe  that  was  loft, 
to  remount  the  troopers,  which  was  paid  by  the  Queen  to  m.y  lord 
Arran^  for  all  the  horfes  that  were  loft,  and  by  him  laid  out  in 
buying  horfes,  fifteen  of  which  horfes  were  fent  to  the  defendant, 
to  fupply  the  lofs  in  his  troop ;  that  before  thefe  horfes  came  over 
the  plaintiff  was  broke,  and  fo  was  never  remounted  ;  that  when 
the  plaintiff  came  into  the  troop  he  brought  in  his  own  horfe.     Holt 
chief  juftice  held,  that  this  evidence  maintain'd  the  adion  ;  for  tho' 
the  captain  the  defendant  did  not  adually  receive  the  15/.  in  money, 
yet  he  received  a  fatisfadion,  which  was  monies  worth,  and  the 
plaintiff  cannot  bring  ?rowr  for  the  horfe,  becaufe  he  cannot  claim 
any  one  of  the  fifteen  horfes  in  particular,  none  having  been  ever 
delivered  to  him.     But  at  the  co-j'ifel's  requcft  it  v.us  made  a  cafe  >"''f  ♦  "''^ 

_,  ■'•  /-      thtr  It  ivasevei 


er 

i»-  X  ^  lOr  deterininetl : 
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A  man  cannot  for  his  further  confideration.  Holt  held  alfo  in  this  cafe,  that  '\i  A. 
^^^j^*J""j^[';;. advances  money  to  carry  on  a  caufe,  and  has  a  fecurity  depofited  in 
denYeis'to  his  hands  for  it,  part  of  which  is  the  thing  in  demand,  though  the 
mendiiisfe-  -fefidue  of  the  fecurity  exclufive  of  this  is  fufficient  fecurity  for  the 
GUb'^Law  of  money,  yet  he  cannot  be  a  witnefs  in  the  caufe,  becaufe  he  fwears 
Evidence       to  mend  his  own  fecurity. 

Title  verf.  Grevett. 

w!if  dettr-^      A  T  the  fame  fittings  at  Wejlminfter,  in  evidence  on  an  ejeft- 
mi'n'd.  /\  ment,  it  was  faid  by  Holt  chief  juftice,  that  if  a  tenant  at  will 

Vide  Leigh-  enters  upon  a  quarter,  though  but  one  day,  he  cannot  determine  his 
Th  e"*^^  ^'^''*'  ^"^  ^^  ^^^°^  "^^5^  determine  his  will  at  any  time,  but  if  he 
does  in  the  middle  of  a  quarter,  he  lofes  that  rent.  Secondly,  A 
■J-^'^r'  man  that  conveys  lands  may  be  a  witnefs  to  prove  he  had  no 
gainft^'imfelf.  title,  becaufe  that  is  fwearing  againft  himfelf,  but  he  is  not  compel- 
lable to  give  fuch  evidence. 

s.  c.  3  Saik.  Regina  verf.  Guifc. 

6  Mod.  8g. 

2  stra.  1045.     A   Mandamus  was  awarded  to  fwear  A.  and  B.  debite  eleBos  church- 
MandamusiQ  J-\     ^vardcns.     The  return  was,  that  A.  and  B.  were  not  duly 

ivvc3r  two         "^^    ^^ 

debite  eUaos.    eledled,  without  faying,  nee  aliquis  eortm,  and  therefore  the  return 
Return,  that    ^^5  quaftied ;  for  they  muft  comply  with  the  writ  as  far  as  they 

!/Sr./'^r'  ^^"^  ^"^  ^^  ^-  °"'y  ^^^  ^"^y  chofe,  he  ought  to  be  fworn  :  as 
and  does  not  w^here  the  parifli  chufe  one,  and  the  parfon  the  other  by  the  canons, 
'^y*  """''i""  they  ought  to  fwear  one,  and  return  the  fpecial  matter  as  to  the 
other.  If  two  be  chofen  by  the  parifli  by  equal  voices,  when  they 
ought  to  chufe  but  one,  fo  that  they  cannot  tell  which  to  fwear ;  fo 
if  the  parifli  chufe  two,  where  they  {hould  chufe  but  one  ;  they  may 
return  the  fpecial  matter.  So  if  the  parish  is  to  chufe  two,  and  to 
prefent  them  to  the  parfon,  who  is  to  chufe  one  of  them,  and  both 
fue  a  mandamus,  they  may  return  the  fpecial  matter  ;  for  they  can- 
not tell  which  to  fwear.     Per  curiam. 


S  O.  Salk. 

zS6. 

2  Salk.  555., 

69. 


Tilly's  Cafe. 


5  Mod  9,163,  /'^N  a  trial  at  bar  in  the  Common  Pleas,  on  evidence  this  que- 
Depofitions  V^  ftion  arofe :  depofitions  had  been  took  in  Chancery  in  perpe- 
took  in  Ch3.n.  iuam  rei  memoriam,  and  it  happened  afterwards,  that  the  inheri- 
cery  in  ferpe-  tancc  of  the  bnd  defcended  to  the  party,  who  was  fworn  as  a  wit- 
'""^j'theTn'  ^efs,  and  was  party  in  the  ejedment ;  and  the  queftion  was,  whe- 
heritanceof    ther  thcfe  depofitions  could  be  read  in  the  caufe.     1'revor  chief  ju- 

thelandde-  f^'jce 

fcended  to  the 

witnefs. 


t 
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ftice  leem'd  to  be  of  opinion,  that  they  ought  to  be  allow 'd,  be- 
caufe  it  was  by  the  adl  of  God  the  party  was  difabled  from  giving 
evidence,  and  it  was  the  fame  in  efFedt,  as  if  he  were  dead.  T/v/n' 
and  Blencowe  juftices,  contra.  Thereupon  Tracy  juftice  came  into 
the  King's  Bench,  to  afk  the  judges  opinions,  who  all  agreed,  they 
ought  not  to  be  read ;  for  Holt  chief  juftice  faid,  the  intent  of  fuch 
depofitions  was  to  perpetuate  teftimony  in  cafe  the  witnelTes  died, 
and  could  not  be  read  in  any  cafe  between  other  parties,  till  after 
the  witnefs's  death,  who  ought  to  appear  and  give  evidence  fo  long 
as  he  liv'd ;  much  lefs  can  they  be  read  in  this  cafe,  where  the  wit- 
nefs  is  a  party.  And  to  that  Trevor  chief  juftice  of  the  Common 
Pleas  agreed. 

rT->  »       /^    /r  S.  C.  Salfc. 

lawney  s  Caie.  53,. 

8  Mod.  333, 

UPON  a  mandamn  dlreded  to  the  church-wardens  and  over-  \-^^\,.^zz, 
feers  of  the  poor  of  Littleport,  in  the  ifle  of  Ely,     The  writ  478. 
fets  forth,  that  Taivney  was  overfeer  of  the  poor  of  the  faid  parifh,  ^^j.°'!"j^n^" 
and  that  in  the  faid  parifli  there  were  feveral  poor  people,  who  ^j^g' 
were  ufually  maintained  by,  and  had  relief  from,  the  faid  pariOi :  Shaw's  Prac. 
that  by  reafon  of  fome  differences  in  the  parifh,  the  church-war-  J"*^  3-^'  '^^' 
dens  had  not  agreed  to  make  a  rate  for  relief  of  the  poor:  that  ,0  Mod.  104. 
Tansoney  being  overfeer,  that  the  poor  might  not  ftarve,  had  fuppli-  Black.  238. 
ed  them  with  money  for  their  neceflary  relief,  of  which  he  had  No  mandamus 
been  reimburs'd  but  in  part  only:  that  he  had  given  in  his  accounts  ^"^^  ch'Trch- 
to  the  pari(hioners,  who  had  allow'd  the  fame,  but  yet  the  church-  wardens  and 
wards  did  refufe  to  agree  to  a  rate  for  the  re-imburfing  him,  and  "j^^g'*^"/ °' 
therefore  the  writ  commands  them  to  make  an  affeffment,  to  re-  make  a  rate  t 
imburfe  him  the  refidue  of  the  money  difturs'd  by  him,  and  not  re-imburie 
yet  receiv'd.     To  this  a  return  was  made,  that  all  the  pariftiioners  [°[|^"  °^'" 
had  not  allow'd  his  accounts,  but  that  fome  of  them  did  refufe; 
and  that  no  juftices  of  the  peace  had  ever  allow'd  the  fame,  or  had 
adjudg'd  that  Taivney  did  disburfe  the  faid  fum,  or  that  fo  much 
was  ftiU  due  to  him,  and  therefore,  that  they  could  not  make  any 
rate.     In  MklMielmas  term  it  was  infifted  by  Mr.  Weld,  that  this 
return  is  ill.     For  it  is  not  neceflary,  that  all  the  parifhioners  fliould 
agree  to  the  allowing  his  accounts;  but  it  is  fufficient  if  the  majori- 
ty did,  and  that  fliall  conclude  the  reft.     And  it  is  not  to  the  pur-   • 
pofe  to  fay,  the  juftices  have  not  allow'd  the  accounts,  for  the  ju- 
ftices have  nothing  to  do  with  it,  when  the  pariOi  do  allow  the  ac- 
count ;  and  the  juftices  cannot  allow  any  thing  before  a  rate  be 
made,  and  after  a  rate  is  made  by  the  parifti  the  juftices  are  to  allow 
it.     And  this  is  not  within  the  claufes  of  the  ftatute  of  45  E//ar. 
whereby  the  late  church-wardens  and  overfeers  (liall  be  oblig'd  to 
pay  over  to  the  ibcceeding  officers  fo  much  as  is  remaining  in  their 

hands, 
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hands,  to  which  the  concurrence  of  the  juftices  is  necefTaryj  but 
not  in  this  cafe.  It  was  a  charitable  adl  in  Tawney,  and  the  parifh 
ought  not  to  be  eas'd  thereby,  but  Taumey  now  ftands  in  the  place  of 
the  poor,  as  to  the  money  he  has  diiburs'd  for  their  relief.  As  if 
he  had  difburs'd  money  for  maintenance  of  a  baftard  child,  before 
any  order  made  by  the  juftices  for  the  keeping  it,  yet  the  order 
ihall  have  a  retrofpedt,  and  he  fhall  be  reimburs'd.  They  ought  to 
have  return'd  in  this  cafe,  that  there  is  not  fo  much  due  to  him  as 
he  demands. 

Mr.  Eyre  infifted,  that  the  return  was  good.  The  majority  in 
this  cafe  {hall  not  conclude  the  reft,  but  all  the  parifliioners  muft 
concur ;  becaufe  it  is  not  a  charge  to  which  they  are  liable  at  the 
common  law,  as  to  the  repairs  of  a  bridge,  or  of  the  church;  but 
they  are  only  chargeable  to  the  relief  of  the  poor  by  the  ftatute  of 
43  Eliz.  by  which  the  juftices  have  the  fole  power  of  allowing  the 
account.  T'awney  ought  to  have  fued  out  a  mandamus  diredled  to 
tlie  juftices,  commanding  them  to  take  the  account,  and  determine 
it,  for  no  rate  can  be  made  till  that  is  fettled,  and  this  is  not  like  a 
rate  made  for  the  poor,  which  is  a  publick  and  vifible  thing.  This 
writ  is  not  good,  for  the  overfeer  has  no  relief  by  law  in  this  cafe. 
The  ftatute  of  43  Eliz.  gives  the  juftices  no  power  to  re-imburfe 
an  overfeer,  for  the  adt  never  intended  to  give  the  overfeer  power  to 
charge  the  pariHi  with  a  debt,  but  he  muft  firft  raife  the  money  by 
a  rate,  and  then  lay  it  out ;  and  there  is  no  neceflity,  that  the  ju- 
ftices ftiould  have  fuch  power  to  re-imburfe  an  overfeer,  becaufe 
the  ftatute  defign'd,  that  the  money  ftiould  be  dift)urs'd  only  as  it  is 
rais'd.  And  fo  was  the  law  in  other  parochial  offices,  as  in  cafe  of 
conftables  and  tything-men,  who  before  the  ftatute  of  13  ©"  14 
Car.  2.  cap.  12.  feSL  18.  had  no  power  to  make  a  rate  for  the 
enlarges  they  were  at  in  conveying  vagrants  to  houfes  of  corredion, 
&c.  So  before  the  ftatute  of  3  ci?  4  JVill.  &  Mar.  cap.  12.  feJf.  13, 
the  furveyors  of  highways  had  no  remedy  to  re-imburfe  themfelves, 
for  the  money  they  expended  in  buying  gravel  and  other  materials, 
for  amending  the  highvi'ays ;  and  thefe  were  much  harder  cafes, 
for  the  conftables  and  furveyors  before  thofe  ftatutes  had  no  power 
•  at  all  to  make  any  rate,  but  the  overfeers  have  a  power  to  make  a 

rate  before  they  lay  out  their  money :  it  is  a  defedl  in  the  law, 
-  The  writ  does  not  fhovv,  that  the  money  dift)urs'd  by  Taivney  was 
expended  by  him  for  the  relief  of  fuch  poor  as  wanted  it  that  year 
he  was  overfeer,  fo  that  for  ought  appears,  he  laid  out  the  money 
for  the  relief  of  fuch  poor  as  had  fubfifted  before  his  time  without 
his  help.  Befides,  if  he  could  have  any  relief  in  this  cafe,  he  ought 
to  have  profecuted  it  prefently,  and  not  to  lie  ftill  fo  long  as  five 
years  after.  Perhaps  the  perfons,  that  are  now  to  be  charg'd,  were 
not  then  inhabitants,  and  paid  to  the  poor  in  another  parifli.     You 

2  will 
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will  not  allow  reftitiition  to  be  awarded  on  a  forcible  entry  after 
three  years,  as  was  adjudg'd  in  this  court,  in  the  cafe  of  the  King  Trin.  ii\v,ii. 
vcrf.  Harris.     The  writ  is  not  good  as  to  the  form  of  it,  for   it  3 
ought  to  command  the  overfeers,  Gft.  to  raife  a  certain  fjm,  and  ^^    '  ^^'°' 
Jiot  leave  it  to  their  difcretions,  to  raife  what  they  think  fit. 

Mr.  If'eld.  If  the  inhabitants  are  not  concerned  in  this  matter, 
then  their  confent  is  not  necellary ;  bat  here  they  have  approvM  the 
account,  and  confented  to  the  rate.  I'aivnry  demanded  his  money 
of  the  pariih  from  time  to  time,  and  fo  it  is  alleged  in  the  writ,  and  . 

it  is  to  his  prejudice,  that  it  was  not  paid  before.     The  pariHiioncrs  ' 

are  liable  by  the  ftatute  of  43  Eliz.  to  pay  for  the  relief  of  the  poor, 
but  they  were  not  liable  to  pay  any  thing  in  the  cafe  of  vagrants  be- 
fore the  ftatute  of  13  Gf  14  Car.  2.  nor  in  the  cafe  of  furveyors  be- 
fore the  ftatute  3  G?  4  W^ill.  &  Mar.  The  words  of  the  writ  re- 
ftrain  the  money  to  be  difburs'd  for  the  relief  of  the  poor  of  his 
time  ;  the  writ  imports  a  certain  fum,  for  the  remaining  debt  is 
certain. 

Holt  chief  iuftlce.  The  queftion  in  this  cafe  is,  how  the  law 
now  ftands  ?  The  ftatute  of  43  E/iz.  direfts  a  method  for  the  re- 
lief of  the  poor,  by  way  of  rate  made  by  the  officers  with  confent 
of  the  pariOiioners ;  but  here  T'awncy  has  diiburs'd  his  money 
without  any  rate  :  can  he  do  thus  without  any  rate  ?  He  cannot 
dilturfe  what  money  he  thinks  lit,  the  ftatute  never  intended  to 
give  the  overfeers  fuch  an  authority  ;  for  then  they  might  difpofe  of 
the  parifli  money  of  their  own  head,  as  they  pleas'd.  Suppofing,  New  poor 
that  new  poor  happen  to  come  into  a  parifli  after  a  rate  made,  the  come  into  a 

Frifliioners  muft  make  a  new  rate  to  fupply  them.     The  iuftices  P*"j^3ftera 
rstc  IS  nQQC   2 

liave  a  fanerintendency  by  the  adl  as  to  poor  rates,  and  you  muft  new  raie  muil 
purfue  the  method  appointed  by  the  aft.     It  is  hard  indeed  he  ftiould  be  made  to 
not  be  re-imburs'd,  but  he  cannot  claim  it  of  right,  becaufe  he  has  ^"^^'^  ''**'"■ 
not  purfued  the  method  of  the  ftatute. 

Mr.  Weid.  It  cannot  be  material,  whether  the  rate  be  made  be- 
fore, or  after  the  money  expended,  if  the  parifii  agree  to  it ;  and 
then  it  muft  be  fign'd  by  the  juftices,  who  have  power  to  relieve 
any  one  that  is  aggrieved  on  appeal,  and  the  overfeers  can  raife  no 
more  after  the  money  laid  out,  than  if  the  rate  had  been  made 
before. 

Ifoveifecrs 

Hoh  chief  juftice.     The  rate  muft  be  made  for  relief  of  the  poor,  isy  out  money 
and  not  to  reimburfe  the  overfeers:    thoush  if  they  have  laid  out  ^°''/f'^  f°°''' 

3.nd  then  3  rite 

money  before,  they  may  re-imburfe  themfelves  out  of  the  money  is  made,  ibey 
levied  upon  fuch  rate.     You  muft  give  up  your  account  to  the  ju-  may  re  im- 
ftices,  to  bring  this  within  the  equity  of  the  ftatute,  that  fo  it  may  f^'|^.'^/o'J"cf 

Y  y  y  appear  that  rate. 
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Butaratecan  appear  to  them,  you  ar€  intitled  to  a  rate.     It  is  not  material  indeed 
">  r'^r'budc  ■^^'^^^h^f  the  money  be  dilburs'd  before,  or  after  a  rate  made  ;    but 
ihem.  t^'Cn  you  muft  raife  money  by  a  rate  for  the  relief  of  the  poor,  and 

not  to  re-imburfc  yourfelf.  The  overfeers  cannot  charge  the  pari(h 
with  what  fams  they  pleafe.  The  ftatute  does  not  prefcribe  a  parti- 
cular method,  as  to  the  maintenance  of  baftards. 

Powell  juflice.  I  would  help  you  if  I  could.  You  laid  out 
your  money  at  your  peril,  for  you  cannot  difpofe  of  the  parifh  mo- 
ney as  you  pleafe.  And  on  fudden  accidents,  if  an  overfeer  dilhiirfe 
money,  he  depends  on  the  parifh,  but  he  cannot  compel  them  to  re- 
imburfe  him.  The  rate  is  not  good,  though  the  parifli  agree  to  it, 
till  the  juftices  approve  it,  nor  is  it  leviable  before.  You  (hould 
have  complain'd  before  to  the  juftices.  If  any  of  the  parifhioners 
oppofe  it,  it  cannot  be  made,  and  it  is  no  rate  till  confirm'd  by  the 
iuflices,  and  I  doubt  the  defedl  is  there. 

Arateismade  Holt  chief  juftice.  If  a  rate  be  made,  and  accidents  happen, 
for  the  poor,  vvhich  raife  the  neceflary  fum  higher,  no  doubt  but  the  overfeers 
dd^ms^faib'  rnay  difburfe  fo  much  as  the  rate  falls  /hort,  and  then  make  a  new 
ihort ;  the  rate  for  relief  of  the  poor,  but  not  to  re-imburfe  themfelves ;  and 
overfeers  lay  ^j^gy  jj^yfl.  j^qj-  ^g  their  own  judges  in  that  cafe,  but  ought  to  apply 
thepa°i(h^'  to  the  juftices,  who  will  certainly  confirm  fuch  rate.  Taiimey 
make  a  new  fhould  have  made  fuch  a  rate,  whilft  he  continued  in  his  office  j 
Sfefufito^h^  juftices  are  intrufted  with  that  matter,  but  if  they  had  refus'd 
confirm  it,  to  fign  and  allow  fuch  rate,  you  fhould  have  had  a  mandamia  com- 
mandamus      manding  them  to  do  it  as  ufual. 

lies.  ° 

Po'K;_)'i  juftice  agreed,  Goz/Z:/ juftice  agreed.  You  are  not  obli^'d 
to  difburfe  your  money,  before  you  receive  the  parifh  money.  It 
is  an  ufual  thing  indeed,  but  if  you  do  fo,  you  muft  take  care  to 
make  a  rate  for  relief  of  the  poor,  and  get  it  allow'd  by  the  juftices, 
and  thereupon  levy  the  money,  and  re-imburfe  yourfelf. 

Tcivcll  juftice.  It  feems  you  have  had  a  mandamus  already  to 
the  juftices,  but  it  was  too  foon,  becaufe  no  rate  was  made  by  the 
parifh ;  for  there  muft  be  a  preparatory  rate  to  be  approv'd  by  the 
juftices.  But  you  fay,  the  parifh  turn'd  'Ta'w?iey  out  of  his  office 
before  his  time  was  expir'd. 

Holt  chief  juftice.  Then  he  muft  bring  his  adtlon.  We  will 
fee  to  help  you  to  a  good  mandamus :  it  is  a  compafHonate  cafe,  but 
you  muft  be  relieved  in  another  manner  than  by  this  mandamus. 

This  cafe  was  fpoken  to  again  that  term.  And  Mr.  Page  in- 
fifted,  that  this  mandamus  lies  within  the  meaning  of  the  ftatute  of 

43 
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43  Eliz.  for  it  will  take  away  the  whole  efFed:  of  the  a<fl,  if  it  fliall 
be  intended,  that  the  ovcrfeers  (hall  not  lay  out  any  money  for  re- 
lief of  the  poor,  till  it  be  raifed;  for  then  the  poor  might  ftarve  be- 
fore any  money  levied,  and  fo  the  ftatute  would  make  no  provifion 
for  the  relief  of  the  poor.  See  Dalton's  Jult.  153.  On  the  other 
fide  Mr.  Parker  faid,  the  ftatute  does  not  extend  to  this  cafe. 
There  is  no  remedy  for  him,  to  re-imburfe  hiiiifelf,  after  hic' year 
is  out.  It  is  too  late  to  purfue  this  writ  now  after  fo  long  a  diftance 
of  time,  Cff.  much  to  the  lame  effedl  with  Mr.  Eyre. 

Holt  chief  juftlce.     The  queftion  is,  whether  we  can  relieve  him 
now,  when  he  has  neglefled  to  make  ufe  of  the  power  he  had  to 
help  himfelf.     There  is  no  neceflity  that  he  fliould  pay  money  out  Churchwar- 
of  his  pocket,  for  the  churchwardens  and  overfeers  with  the  con-  fg^J|3^^^.°7he 
firmation  of  the  juftices  may  order  a  fum  of  money  to  be  levied  for  confirmation 
the  relief  of  the  poor  without  the  concurrence  of  the  parifh.     You  of  thejiiUces 
fiiould  have  made  a  rate  during  your  own  time.     I  cannot  fee  any  ^e^tobe^vt 
foundation  for  us  to  grant  this  mandamus.     The  law  has  prefcribed  ed  for  the  poor 
a  particular  method,  and  we  cannot   alter   the  law,   nor  prevent  *^''''°"'^_^''^  . 
the  inconveniencies.     Shall  we  relieve  a  man,  that  trufts  when  he  j^g  p^rin.. 
needs  not  ? 

Powell  juftlce.  We  cannot  take  notice  of  the  ufage  in  any  coun- 
ty :  we  are  now  upon  the  conftruftion  of  an  ad;  of  parliament. 
This  vtandamus  is  very  extraordinary,  and  fo  I  thought  when  it  was 
granted.  You  fliould  have  applied  to  the  juftices  during  your  of- 
fice.    You  laid  out  your  money  at  your  peril. 

Pouys  and  Gould  juftices  agreed. 

Holt  chief  juftice.  If  an  overfeer  lays  out  money  for  the  relief 
of  the  poor,  and,  then  a  rate  is  made  after  the  fame  proportion,  he 
may  re-imburfe  himfelf  j  but  here  he  has  elapfed  his  time.  Let  the 
writ  be  quaftied,  per  totam  curiam, 

_,        .  /•    T  S.  C.  Salk. 

Regma  verj.  Jones.  379. 

Far.  40. 

MR.  Parker  moved  to  quafli  an  indidment.     It  is,  that  the  5,^  \^^'^' 
defendant  came  to  7.  D.  and  pretended  to  be  fent  to  him  by  301, 311. 
7.  5.  to  receive  20  /.  for  his  ufe  ;  whereas  J.  S.  did  not  fend  him.  J^^ment!' 

This  is  no  crime,  and  he  has  remedy  by  acftion.  that  the  defen- 

dant came  to 

Holt  chief  juftice.  It  is  no  crime  unlefs  he  came  with  faife  to-  -^j^^^„^^J'i  ,0 
kens.  Shall  we  indift  one  man  for  making  a  fool  of  another  ?  be  fent  by  7. 
Let  him  bring  his  adion.     PoW/  juftice  agreed.     Quafli  it  ni/l.      ^;J°  '•^^«j;'= 

2  Nutt;^,; 
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6  Mod.  lo;. 

Sujcepit  fuper 
fe  ordinem  mi- 
litarem. 
I  Salk.  6. 


Ante  853. 
Poll. 

No  venue. 


Nutt  ve?'/.  Mills 
Intr.   Mich.    2  Arm.     B.  R. 


Rot.  333. 


N  an  acftion  of  debt,  the  defendant  pleaded  in  abatement,  qucd 
ante  exhibitionem  hillae  querens  fufcepit  fuper  fe  orditiem  milita- 
rcm,  ct  jam  miles  exijlit.  To  which  the  plaintiff  demurred  ;  be- 
caufe,  as  it  was  fliid,  the  plea  is  uncertain,  inafmuch  as  it  did  not 
appear  what  fort  of  knight  the  plaintiff  was  created  ;  he  might  be 
a  knight  of  the  garter,  or  a  knight  of  Malta,  (3c.  but  per  curiam^ 
ordo  militaris  is  certain  enough.  Then  it  was  faid,  that  there  was 
no  venue  laid,  where  the  plaintiff  y«/?f/)//  ordinem. 

Holt  chief  juftice.  There  needs  none,  becaufe  the  plea  goinc  to 
the  perfon,  it  fliall  be  tried  where  the  adion  is  laid.  By  the  de- 
murrer the  plaintiff  has  confeffed  himfelf  a  knight. 


A  woman  go-     A   Woman  was  appointed  by  the  juftices  to  be  governor  of  a 

woTkhoufe'at   -^^  workhoufe  at  Chelmsford  in  Epx ;   and  Mr.  Parker  moved 

Chelmsford,    to  quafh  the  order,  becaufe  it  was  an  office  not  fuitable  to  her  fex. 

But  per  Powell  juflice  and  the  court,  abfente  Holt  chief  juftice,  it 

is  a  good  appointment,  and  CiiQ  may  ad:  by  a  deputy.     My  lady 

Broughton  was  keeper  of  the  gatehoufe. 


S.  C.  Salk. 

329. 

Doflrina  Pla 
Cit.   67,8. 
Another  ac- 
tion pending. 

Relation  on 

difcontinu- 

ance. 


Bezaliel  Knight's  cafe. 

AN  adion  was  brought  againft  him  by  a  wrong  name,  and  he 
pleaded  it  in  abatement.  Thereupon  without  more  the  plain- 
tiff declared  againft  him  de  7jovo  by  his  light  name,  and  he  pleaded 
that  adion  pendent,  ^c.  for  the  plaintiff  ought  to  have  difconti- 
nued  his  firft  adion.  And  Holt  chief  juftice  faid,  it  was  too  late 
to  do  it  now,  becaufe  the  difcontinuance  only  relates  to  the  time 
of  its  being  entred  upon  the  record ;  fo  that  if  the  plaintiff  fhould 
now  enter  it,  and  reply  nul  tiel  record,  it  would  be  againft  him, 
becaufe  it  was  a  record  at  the  time  of  the  plea  pleaded:  and  it  is  not 
like  the  reverfing  a  judgment,  or  outlawry  on  a  writ  of  error, 
which  avoids  the  record  ab  initio ;  fo  that  on  nul  tiel  record,  if  the 
judgment  be  reverfed  before  the  day  given  to  bring  in  the  record, 
it  is  fufficient. 


Emerton 


J 
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Emerton  verf.  Selby,  ferjcant  at  law.  s.  c.  Saik. 

169. 

N  replevin  the  defendant  jiaftifies  the  taking  damage  feafant  in  ^^w.UeT- 
his  freehold.     The  plaintiff  in  bar  fays,   he  is  feifed  of  a  cot-  vantandcou- 
tage,  and  prefcribes  for  common  in  the  defendant's  land  for  all  his  '^''*"'  °"  * 
cattle  levant  and  couchant^  as  appendant  to  his  cottage :    the  defen-  ser^o.  Li. 
dant  demurred.  5-  ^ 

2  Inrt.  649. 
Ante,  726.     S.  C.  6  Mod.  114.     1  Bulft.  jo.     3  Keb.  44.     2  Brownl.  101.     Vaugli.  253. 

Mr.  Fage.  A  man  cannot  prefcribe  for  common  for  his  cattle 
levant  and  cotichant  upon  his  cottage,  for  that  cannot  be ;  for  there 
is  no  land  belonging  to  a  cottage,  as  there  is  to  a  mefuage  or  houfe. 
But/cT  Holt  chief  juftice  et  curiam,  it  is  a  good  prefcription. 

Powell  ]\ji^\ct.  A  cottage  containeth  a  curtilage,  and  fo  there 
njay  be  a  levancy  and  couchancy  upon  a  cottage,  and  it  has  been 
iq  fettled.  There  is  no  difference  between  a  mefuage  and  cottage  as 
to  this  matter.  The  flatute  de  extentii  7nanerii  fays,  a  cottage  con- 
J^ns  a  curtilage.  If  there  be  four  acres  laid  to  it,  it  is  a  lawful  cot- 
tage within  the  ftatute  of  3 1  Eliz,  c.  7.  We  will  fuppofe  that  a  4  Edw.  1 .  4. 
cottage  has  at  leaft  a  court  to  it. 

IN  trefpafs,  affault  and  battery,  if  the  plaintiff  lay  the  affault  one  plaintiff  lays 
day,  and  the  defendant  pleads  a  fpecial  matter  that  juftifies  at  aflauit  i  Feb. 
another  day,  whereby  the  day  becomes  material,  the  plaintiff  may  1^1*""* p  ^' 
reply  an  affault  at  another  day  ;  audit  is  no  departure,  although  it  plaintiff  may 
has  been  otherwife  held,  for  the  day  is  not  material,  and  the  plaintiff  reply  a  bat- 
may  maintain   his  count.      Holt  chief  juftice.  g'^    Depar- 
ture de  fon  plea,  pi.  28.    Bro.  Replica,  pi.  67.     i  Salk.  222.     Ante  120,  121. 

THE  plaintiff  declared  againft  the  defendant  by  the  name  of  Plea  in  abate- 
7i5/j«,  who  pleaded  in  abatement,  that  he  was  baptized  by  ""^"^  ''^*'  \^ 
the  name  of  Benjamin,  abjque   hoc,    quod  idem   "Johannes  was  ever  by  the  name 
known    by   the  name  oi  'john ;    and    the  plaintiff  demurred  ge- of  Benjamin, 

£aAn»  was  ever  known  by  the  name  of  John.     5  Rep.  64.     Bro.  Mifnofm.  pi.  i7.,20,  21.     Gilb.  Hill. 
^.  B.  174,  175.     Skin.  620. 


Holt  chief  juftice.     Matters  of  form  may  be  taken  advantage  of  Matters  of 
on  a  general  demurrer,  when  the  plea  only  goes  in  abatement ;  for  fo™  •"  P'^as 
the  ftatute  of  Elizabeth  only  means,  that  matters  of  forms  in  pleas  °ot^aided  by 
which  go  to  the  adlion  fhall  be  helped  on  a  general  demurrer.     So  a  general  de- 
here,   the  plea  is   ill  in   form,  for  it  is  abfque  hoc,    quod  idem  Jo-  '"""e''. 
bannes,  &c.  which  is  a  confeffion  of  his  name  to  be  fo,  and  makes 

Z  z  z  the 
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the  fubfequent  matter  repugnant ;  and  by  this  traverfe  the  defen- 
dant has  waved  the  matter  that  went  before,  of  his  being  baptized 
by  the  name  of  Benjami?2,  and  has  made  the  traverfe  the^fubftance 
of  his  plea. 

_  Powell  juftice.  This  plea  is  good  in  fubflance,  and  then  will  an 
immaterial  traverfe  hurt  it  ? 

/ZoZf  chief  juftice.  It  is  a  good  traverfe,  but  informal;  for  the 
plaintiff  may  take  iflue  on  it;  and  in  this  cafe,  fmce  the  defendant 
has  not  relied  on  the  plea  of  baptifm,  the  traverfe  is  become  ma- 
terial. 

Poivell  juftice.  I  think  the  traverfe  is  immaterial,  for  a  man  can 
have  but  one  name  of  baptifm  j  and  the  defendant  has  alleged  that 
matter  fufficiently,  and  it  will  not  be  hurt  by  the  traverfe.  '^ 

Holt  chief  juftice.  The  matter  of  the  baptifm  would  have  been 
a  good  plea  of  itfelf,  for  it  implies  a  negative,  and  be  might  have 
concluded  with  it,  and  relied  upon  it,  without  faying  that  he  was 
never  called  or  known  by  any  other  name,  for  he  can  have  no 
other  Cbnjltan  name.  This  plea  is  only  dilatory,  and  not  to  the 
merits. 

Let  the  defendant  anfwer  over,  per  curiam. 

CrolTe  verf.  Bilion, 
s.c.  saik.  3.  Intr.  Tji'n.    2  Am.    B.  R.     Rot    14.6 

S.  C.  b  Mod.  ^    ' 

LillEnt  35,.  r  TPON  a  writof  error  in  replevin  out  of  the  Common  Pleas 
Rep.v.„5  KA  rhe  plaintif}  declares  of  the  taking  his  m;.e  apud  Bar dtm- 
^^^^.  ^kZ'\"T"'"  Northampton,  in  quodam  Icco  tbidL  vuato  the 
rbati!;t«.,k.  j;^ing.^  highway.  The  defendant  pleaded  after  this  manner-  Et 
i3,.enauur  pra.  c.tdfus  .  .  B  vcmt,  et  drjhidit  "cim  ct  injur iuw,  quando,  (sc  et 
1:2::^:^."'  ^.'^'■^'-^  /n./.W/^,  ;^,/^,/,,-  don.niLe.p^/Jl.,J'co^^.:t 
thefreehoid    capnonem  equac,  ^c    m  quodam  loco  vccato  the  "Queen's  highway 

die^e;'        i"'^''   ^'i  '"^  ^'y'  '''  ^^^^   ^he  freehold  of  tnT  lord  LLyJr 

trfn/Tra  'J^^  -'ows  the  taking  there  .W^. /:../..,;    .^fque  hoc,  quodprZ- 

ve.fes  th.  d^i-i'S  J.   B.  equam  praedi5lam  in  quodam  loco    •vocato   the  King's 

u.,n,,n.he  highway    cep^^     prouj  praeSFrus  S.   C.    v  rfus  eum  narravit  .,^et 

"^f""°"'     tU.^ZTli  "'rt^''.'      Unde  petit  judicium  et  rctornum  equae 
ujMfeiaja    prae^iSiae  Jiln  aojuaicart.     To  which  the  plaintiff"  comes  and  lavs 

tr;:;::,  ?"^^  ^-^^^-^^  y-  ^-  ^-  captioned  equae  ^aeS^ae  ^^  Z-fc^r'e 

pra.,,,..:  the  pynriiF offer,  iffae :  the  defendant  demurs  ,„  abatement:  the  phintifFjoins  in  demurrer. 
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non  debet ;  quia  dicit,  quod  ipfc  cepit  equam  in  praedidlo  loco  tunc 
'vocato  the  King's  high  way,  prout,  &c.  et  hoc  petit,  quod  inquiratur 
per  patriam.     The  defendant  demurs  thereto  in  this  manner  :  ^od 
placitum  replicando  placitatum  non  eji  fufficiem  in  lege  ad  narrationem 
Juam  praccliBam  manutefiendum,  unde  ut  prius  petit  judicium,  ct  quod 
nanctio  praediBa  caffetur.     The  plaintiif  joins  in  demurrer  thus  : 
Ex  quo  ipfe  fufficientem  materiam  in  lege  ad  ipfium  S.  a^ioncm  et  nar- 
rationem fuas  manutenendufpi  fuperius  allegavit,   &c.   petit  judicium 
et  damna.     Whereupon  judgment  was  given  for  the  plaintiff  in 
the  Common  Pleas,  and  it  was  entred  thus  :    ^ia  videtur  jufti- 
ciariis,  quod  placitum  praediBi  S.  C.  fuperius  replicando  placitatum^ 
fufficiem  in  lege  exiflit  ad  narrationem  Juam  praediSlam  manutencn- 
Jum,   prout  praediBus  S.  C.  fuperius  allegavit,   &c.    and   fo  final 
judgment  was  entred.     Upon  this  judgment  a  writ  of  error  was 
brought  in  this  court.     The  matter  upon  the  plea  was  debated  in 
the  Common  Pleas,  where  the  court  were  of  opinion,   that  the 
plea  was  made  a  plea  in  bar  by  the  conclufion,  and  that  therefore 
the  replication  was  proper.     In  Michaelmas  term  2  Aimae  rrginae, 
it  was  argued  by  Mr.  Salkeld  for  the  plaintiff  in  error.     He  infifled, 
that  the  plea  was  only  in  abatement,  and  that  therefore  the  judg- 
ment ought  to  have   been  only,  quod  ulterius  refpondcat,  and  not 
final.     He  faid,  the  matter  of  the  plea  is  only  on  the  place,  and 
the  cognifance  of  the  taking  damage  feafatit  in  his  freehold  is  no 
parcel  of  the  plea,  but  only  added  to  intitle  him  to  a  return  ;  which 
the  defendant  in  replevin  has  a  right  to  do,  being  an  adtor  as  well 
as  the  plaintiff.     He  cited   the  cafe  of   Butcher  v.  Porter,    Hil. 
4  IFill.  &  Mar.  B.  R.    where  in  replevin  the  defendant  pleaded  In  repkvm,  i( 
property  in  a  flranger  in  abatement;  rnd  could  not  have  retur.i,  be-   ^U^^.l^l^iy 
caufe  he  had  made  no  coenifance.     But  it  would  have  been  other-  jn  a  ftranger 
wife,  if  he  had  pleaded  property  in  himfelf,  which  is  admitted  by  ''"  abnen-ent. 

,  11         .         1    ^  -     I  1      •  •..      '•      n.   J  hecainothave 

a  demurrer,  and  thereby  .he  property  or  the  cattle  is  quite  civelted  ^  ,^^^^„^  „„. 
out  of  the  pLJntifF.     Whenfoever  the  defendant  plea.is  matter,  that  lefs  he  makes 
goes  not  to  the  adlion,  but  in  abatement  only,  as  prifel  en  ^"'''''"  ^jf,'fL"'^r/if 
lieu,  he  can   have  no  return  without  making  cognifance.     In  this  he  plead  pro- 
cafe  the  matter  does  not  make  the  pica  an  intire  cogniflmce,  but  peny  in  him- 
the  matter,  as  to  the  taking  en  autcr  lieii,  and  the  cognifance,  are 
diflintft,  and  the  cognifance  is  not  traverfable.     g  Edw.  4.  41.  ^- fen/a"t' pleads 
Ht'le  V.  Putt,  Pajch.  2  ¥/ilL  &  Mar.  B.  R.    in  replevin,  the  de-  only  matter 
fendant  pleads,   that  he  took  the  cattle  en  auter  lien,   and  made  ^''^'^2°".^°' 
cognifance  for  rent  arrear;    and  the  plaintiff  travcrfed,    that  any  |° '^^"^^^^^gnt^ 
rent  was  arrear,  without   faying  any  thing  to  the  place  ;  and  the  as  priid  m 
defendant  demurred  ;  and  it  v/as  held  a  difcontinuance,  becaufe  the  ^"^'^^ ^';^,^''a 
cognifance  was  not  traverfable.     See  the  cafe  of  Watts  and  Hagden,  j^jy^n  wiihout 
3  Cro.  372.     Although  in  this  cafe  the  cognifance  is  incorporated  miiking  cog- 
with,  and  made  part  of  the  plea,  whereas  it  fliould  have  been  ds-  ^'J^"'^'  p.^^ 
Hind:,  and  fliould  have  come  after  the  plea ;  yet  that  is  only  a  dif-  ^^^^^^,^^^'1^^. ' 

4.  ference  ance. 
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ference  in  form,  and  the  plaintiff  fliould  have  demurred  to  it :  but 
yet  that  does  not  make  the  cognifance  traverfable.  The  conclufion 
of  this  plea  is  not  in  bar,  it  is  only,  unde  petit  judicium  generally ; 
whereas  the  conclufion  of  a  plea  in  bar  is,  unde  petit  jiidicium,  Ji 
praedi5lu$  quercns  aSiionem  fuain  verfus  eum  habere  debeat.  And  it 
is  the  fame  in  replevin,  as  in  all  other  adlions.  And  when  it  is 
faid,  et  retornum  equae,  that  makes  no  difference,  for  he  does  not 
pray  return  as  defendant,  but  as  adtor,  and  confequently  no  part 
of  the  plea.  He  admitted,  that  if  a  man  pleads  matter  in  abate- 
ment, and  concludes  in  bar,  judgment  final  ought  to  be  given :  but 
this  is  only  in  abatement,  for  the  petit  judicium  without  more  does 
not  make  it  a  plea  in  bar,  and  here  is  no  prayer  of  damages.  If 
a  man  plead  matter  in  bar,  and  conclude  in  abatement,  yet  it  is  a 
plea  in  bar,  and  is  not  made  a  plea  in  abatment  by  the  conclufion, 
56H.6.i8,a.  37  Hen.  6.  24.  a.  but  judgment  final  iJiall  given;  becaufe  if  the 
plaintiff  has  no  caufe  of  adtion,  he  ought  not  to  bring  any  writ : 
but  when  a  man  pleads  matter  in  abatement,  and  concludes  in  bar, 
in  that  cafe  judgment  final  fhall  be  given;  becaufe  by  his  concluding 
in  bar,  the  defendant  admits  the  plaintiff's  writ  to  be  good.  1 8  Hen.  6. 
27,  28.  32  Hen.  6.  17.  b.  36  Hen.  6.  18.  22  Hen.  6.  53.  b. 
Medina  vcrf.  Stanton,  Pajlh.  12  IFi/I.  3.  B.  R.     Salk.  210. 

Holt  chief  juflice.  In  that  cafe  we  did  not  determine,  that  judg- 
ment final  ought  to  be  given ;  but  we  agreed,  that  if  a  refpondes 
oufter  were  awarded,  it  would  be  no  error  aliignable  by  the  defen- 
dant, becaufe  to  his  advantage. 

On  the  other  fide  it  was  infifled  by  Mr.  Pengelly,  that  judgment 
final  was  well  given  in  this  cafe,  and  ought  to  be  affirmed.  He 
did  not  cite  cafes  to  prove,  that  the  conclufion  of  a  plea  in  abate- 
ment as  in  bar  makes  it  a  plea  in  bar,  becaufe  Mr.  Salkeld  had  ad- 
mitted it.  But  fee  thefe  cafes  to  that  purpofe.  Bro.  Pleader  14. 
35  Htn.  6.  12.  Bro.  brief  247.  36  Hen.  6.  18.  a.  per  Littleton. 
Allen  17,  18,  65,  66.  Burden  v.  Ferras.  i  Sid.  189,  190.  JVrigbt 
verf.  Bright.  I  Sid.  190.  If  am  et  alii  verf.  Hitchcock.  3  Cro.  202. 
Putt  Vi-rf  Nofworthy.  i  Fefitr.  135,  136,  137.  2  Keble  795. 
Kemp  verf.  Andrews.  3  Lev.  290,  291.  And  in  fuch  cafes  judg- 
ment final  is  always  given,  and  not  only  a  refpcndes  oujler.  (See 
Bro.  AJjife  146.  9  Ajf.  23.  0?iely  v.  Fontleroy.  Mo.  6g2.)  So 
likevvife,  when  a  plea  begins  in  bar,  though  the  matter  be  in  abate- 
ment only,  and  it  concludes  in  abatement,  yet  it  is  made  a  plea  in 
bar,  and  judgment  final  fhall  be  given  ;  as  Green  verf.  Cole.  1  Lev. 
31;,  312.  3  Keb.  181.  3  Lev.  223.  Sir  Oliver  Butler's  cafe. 
3  Lev.  221,  223.  17  £t^.  3.  59.  /).  58.  Baker  v.  Berisford. 
3  Keble  I  Si. 
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As  to  the  form  of  the  plea  in  this  cafe,  he  faid,  it  was  made  a 
plea  in  bar,  though  the  matter  of  it  be  only  in  abatement,     tor 
the  defendant  having  incorporated  the  cognifance  with  the  plea, 
and  joined  them  both  together,  and  having  made  but  one  conclu- 
fion  to  both,  he  has  made  the  whole  one  intire  plea,  and  the  con- 
clufion  in  bar  goes  to  the  place,  as  well  as  to  the  cognifance  j  for  if 
it  do  not,  the  plea  as  to  the  place  will  be  left  without  any  conclu- 
fion  at  all      But  the  defendant  ought  to  have  concluded  his  plea, 
as  to  the  place,  unde  petit  judicium  de  brevi,  or  de  narrattonc,  and 
then  have  made  a  diftind  cognifance,  et  pro  retorno  habendo    ^c. 
or  elfe    when  he  joins  both  together,  he  ought  to  have  concluded 
in  abatement  to  the  whole,  unde  petit  judicium  de  brevi,  or  narra- 
tione      And  fo  are  all  the  precedents,  Raji.  Replevin,  en  autcr  hen, 
cca'ccc    k<^6.  AptonA,75-  Hearn  jbA^^ybs.  jb^  J^^J-   tbompfon 
llVWentr.ilj-     41  £^^.  3- 4- /•  7-     9  £^^-4.  41.  A  ^S- 
I  Hen.  7.  21.   p.  10,   1 1.     12  Hen.  7.  4.  ^  3-     9  ^'^^^  4-  64,  ^.. 
61    a      And  in  this  cafe,  although  the  defendant  has  not  made  his   , 
conclufion  as  full  and  large  as  the  ufual  conclufion  is,  fcihcet    unde 
i>etit  judicium,  fi  praediaus  querens  aBionem  fuam  verfus  cum  habere 
debeat,  but  generally,  unde  petit  judicium    yet  that  is  a  good  con- 
clufion in  bar,  and  muft  be  fo  intended ;    and  if  the  defendant 
would  have  it  taken  only  in  abatement,  he  ought  to  have  applied 
it    and  have  added  judicium  de  brevi,  or  de  narratione.     And  the 
cimmon  conclufion  of  every  avowry  or  cognifance  in  bar  is  as  this 
cafe     (cilicet    petit  judicium  et  retornum  awriorum,  and  the  com- 
mencement of  the  plea  here  is  the  fame  with  an  avowry  or  cogni- 
fance.    As  I  5««W.  187,191,194,347.348,349-     2&««^.  194. 
IQ7,  28^,  284,   3T0,   314.     ^Ve7itr.    131,    133.    H5,    HN  2^°, 
211    212   224,  22c,  226,  227.     Co.  Intr.  Replevin  S7 5^  576,  578, 
r83'.     Ra/l.  Replevin  S(>i,  5(>^,  5S^>  559'     And  although  m  this 
cafe  the  defendant  has  not  prayed  damages,  as  is  done  in  thofe  cafes, 
vet  that  will  make  no  alteration  in  the  plea,  nor  make  it  lefs  a  plea 
in  bar    becaufe  at  the  common  law  the  defendant  in  replevin  did 
not  recover  any  damages,  but  they  are  given  by  the  ftatutes    7  H.  «. 
c  A    21  Hen.  8.  c.  19.  yet  fince  thofe  ftatutes  the  defendant  may 
waT^  the  prayer  of  damages,  and  the  plea  will  ftand  compleat,_  as 
at  common  law.     He  infifted  farther,  that  the  manner  of  joining 
in  demurrer,  though  it  be  informal,  yet  it  will  not  hurt  the  plain- 
tiff- for  though  the  defendant  has  demurred  in  abatement,   the 
plaintiff  has  joined  in  demurrer  in  bar,  and  thereby  the  whole  mat- 
ter being  brought  before  the  court,  the  court  ought  to  givcztimi 
judgment;  and  the  manner  of  the  defendant's  demurrer  fhall  not 
alter  the  judgment  of  the  court:  as  is  adjudged  in  Sir  Oliver  Biu- 

/.r'scafe     3  Lev.  221,  22^.    P^^^'  -^:f- ^t"t)l  '  ^    i^^\, 
136,  137.     2  Kcble  795.  Shalmer'^  cafe,  cUed  3  Keble  i8i.  (buMt 
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feems  that  cafe  is  not  truly  cited  there,  for  the  cafe  is  otherwifc 
reported  in  Allen  17,  18.)  Fojler  verf.  Jack/on,  Hcb.  56. 

^ie^''^^l^   ,  ^""^^  c'^'^f  juft'ce.     The  plea  of  pHfel  en  outer  lieu  is  a  pica  in 

-abatement,     abatement,  and  no  plea  in  bar ;  and  therefore  being  pleaded  in  bar 

as  it  is  in  this  cafe,  it  is  ill.     The  defendant  ought  to  have  begun 

as  is  ufual  in  abatement,  and  have  concluded,  et  petit  judicium  de 

brevi,  or  de  7iarratione,   and  then   made   cognifance   diftindly    et 

pro  retorno  habetido  ;  or  have  faid,  petit  judicium  de  narratione  '  ac 

ettam  petit  retornwn,  &c.  and  that  would  have  been  good.     Here 

the  defendant  has  concluded  in  bar  upon  the  whole  plea, 'as  well 

upon  the  matter  of  cognifance,  as  upon  the  traverfe  of  the  place- 

:in  replevin  the  and  he  need  not  pray  damages,  becaufe  they  are  ^iven  bv  the  fta- 

:n:fdtrpray  '^''- ,  ^^  this  conclufion  the  defendant  has  waved' the  firft  part  of 

damages.       his  plea,  and  his  traverfe  as  to  the  place  ;  and  being  in  bar    it  goes 

to  the  matter  of  the  cognifance.     When  maUer  of  abatement  is 

pleaded  in  bar,  it  is  ill,  and  judgment  final  ought  to  be  given. 

Powell  ]n(^^cc.  The  conclufion  is  in  bar,  and  judgment  final 
ought  to  be  given.  The  defendant  fliould  have  concluded  his  plea 
as  to  the  place,  et  petit  judicium  de  brevi  or  de  narratione,  and 
have  made  cognifance  pro  retorno  feverally.  This  plea  is  as  much  in 
bar,  as  an  avowry  can  be;  the  defendant  in  the  beginning  of  his 
plea  makes  cognifance,  whereas  he  ought  to  begin  and  pray  judgment 
of  the  writ  or  count,  and  to  have  concluded  in  the  fame  manne'r. 

And  accordingly  the  judgment  was  affirmed  nifi  caufa,  &c.  ter 
totam  curiam^  ^        •'  ^ 

The  laft  day  of  Michaelmas  term  Mr.  Salkeld  came  to  fhew 
caufe  upon  the  rule.  And  he  infixed,  that  the  judgment  ought  to 
be  revers  d  upon  other  errors.  He  faid,  that  the  whole  fuit  was 
difcontinued  for  admitting  the  plea  to  be  in  bar,  and  as  a  cogni- 
fance, and  fo  the  replication  in  bar  likewife ;  then,  when  the  de- 
fendan  comes,  and  demurs  in  abatement,  that  is  a  difcontinuance. 
for  all  the  proceedings  before  being  in  bar,  there  is  nothing  to  re! 
late  to  It,  and  the  plaintifi^  fliould  not  have  joined  in  demurrer  as 
he  has  done  in  bar;  but  fliould  have  taken  his  judgment  by  nil 
^tat  for  want  of  an  anfwer.  The  conclufion  makes  the  plea, 
and  want  of  a  conclufion,  or  a  mifconclufion,  is  the  fame ;  and 
be  1"'  r  ^'^'^^""j^";^^"^^-  And  fo  was  it  refolved  in  this  court. 
oaiSd?H  '"^  ^^:'f,P^fi^^'  3  ^m.  &  Mar.  In  cafe,  the 
S  e  delff  f ''  °"  '",  '"it'''"'  '^'"'^^''  ^"d  a  quantum  meruit; 
the  defendant    as  to  the  firft  count  pleads  ;;.;;  afJmp/it,  and  plead 

IZonZ^^'Z^'^'r  '''}'  '^^°"^  count ;-^tl/pi;inti/take 
iffue  on  the  non  ajfuwpfit,  ^nd.  .as  to  tJie  plea  in  abatement  he  de- 

murs. 
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murs,    quia   placitum    f/iinus   fufficiem   in    lege  exiftit  ad  ipfum  ab 
aBione  fua  praecludendiwi ;  and  the  defendant  join'd  in  demurrer, 

(.j  and  it  was  held  a  difcontinuance.  Bat  farther  he  faid,  there  is  no 
I  final  judgment  given  ;  for  it  is  according  to  the  defendant's  de- 
t|  murrer,  fcilicet,  quod  placitum  rcplicando  placitatum  fufficiem  eft 
in  lege,  ad  narrationem  fuam  maniitencndum,  and  not  ad  aBioncm 
fnamtenendum,  as  it  ought  to  be :  fo  that  tlie  judgment  is  only 
in  abatement,  and  not  in  bar. 

Mr.  Broderick  of  the  fame  fide  infifted  on  the  fame  matter,  and 
faid,  that  the  court  cannot  give  judgment  to  affirm  the  former 
judgment;  but  ought  to  award  a  repleader.  Hereupon  the  lafl 
rule  was  difcharg'd,  and  the  matter  adjourn'd  to  be  fpoken  to 
again  the  next  term. 

In  Hilary  term  Mr.  Broderick  infilled,  that  this  plea  muft  be 
taken  as  a  compleat  cognifance  in  bar,  and  not  in  abatement,  and 
then  there  is  nothing  to  fupport  the  judgment  as  given  ;  for  here 
is  no  replication.,  as  is  fuppos'd,  and  as  it  would  be  in  other  a£tions^ 
but  it  is  a  bar  of  the  defendant's  cogniflince  j  and  therefore  both  in 
the  demurrer,  and  in  the  judgment,  it  ought  not  to  be  as  it  is, 
quod  placitum  replicando  placitatum,  &c.  but  quod  placitu?n  in  barra 
■cognitionis  .placitatum.  For  when  the  defendant  pleads  a  plea  in 
bar,  he  begins,  quod  querem  aSlionem  fuam  habere  non  debet,  and  a 
replication  is,  quod  ipfe  ab  aSiione  fua  habcnda  praeckidi  non  debet ; 
but  the  beginning  of  a  cognifance  in  replevin  is,  bene  cogncfcit 
captionem  averiorum ;  and  then,  when  the  plaintiff  comes,  and 
fays,  quod  captionem  jujle  cognofcere  non  debet^  that  is  a  bar  to  the 
cognifance,  and  not  a  replication.  Here  is  a  difcontinuance,  and 
the  court  can  give  no  judgment  but  to  replead  ;  for  a  demurrer,  as 
an  iiTue,  mull  comprife  the  whole  matter  in  plea,  and  if  any  part 
be  omitted,  it  is  a  difcontinuance,  becaufe  the  whole  matter  is  not 
brought  before  the  court.  As  in  the  cafe  of  Jolmfon  and  T'urner, 
Teh.  5,  6.  (See  JeV-y.  137,  138.)  And  in  this  cafe  here  is  not  a 
fufiicient  confeffion  of  the  plaintiff's  adion  by  the  defendant's  de- 
murrer, upon  which  the  plaintiff  ought  to  have  judgment. 

On  the  other  fide  Mr.  Ward  faid,  that  by  the  demurrer  the 
matter  of  the  replication  is  confeffed,  and  the  conclufion  ad  nar- 
rationem makes  it  a  demurrer  in  bar,  and  not  merely  in  abatement ; 
and  if  it  be  in  abatement,  yet  it  will  be  no  difcontinuance,  becaufe 
the  judgment  is  to  be  given  on  the  plea  in  bar,  as  an  ill  plea. 
But  our  replication  is  good,  and  that  is  the  difference  upon  the  re- 
folution  of  Bofiner  and  Hall,  Mich.  9  Will.  3.  B.  R.  Rot,  558.  '^"l\tl'- 
and  Bijfe  verf.  Harccurt,  Hil.  i  Will.  &  Mar.  In  this  cafe  the 
judgment  ought  not  to  be  revers'd  for  this  inforuiality,  inafmucli 

as 
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as  the  plaintiff  is  intituled  to  have  judgment  upon  the  avowry,  as  in 
the  cafe  of  Bennet  verf.  Holbeach,  2  Saund.  317,  319.  See  i  Cro^ 
443.     I  Roll.  805. 

Holt  chief  juftice.  When  the  defendant  pleads  a  matter  of  fad 
in  abatement,  and  the  plaintiff  in  his  replication  traverfes  or  takes 
iffue  thereon,  there  it  is  proper  for  him  to  pray  damages,  becaufe 
if  it  be  found  againfl  the  defendant,  judgment  final  fliall  be  given. 
But  where  the  plaintiff  by  his  replication  confefTes  the  plea,  and 
avoids  it  by  fpecial  matter,  and  does  not  traverfe  the  matter  of  the 
plea,  there  the  plaintiff  mufl  maintain  his  writ,  and  ought  not 
to  conclude  to  the  country.  In  replevin,  if  the  defendant  avows 
the  taking  in  another  place,  and  traverfes  the  place  alleged  in  the 
count,  without  concluding  to  the  writ  or  count,  but  makes  avowry 
pro  retorno ;  in  that  cafe  the  plaintiff  mufl:  maintain  his  writ  and 
count,  and  may  take  iffue  on  the  place,  and  pray  damages,  and 
that  would  have  been  right ;  the  plaintiff  has  nothing  to  fay  to  the 
avowry,  if  it  had  been  but  in  a  proper  place,  and  here  he  takes 
iffue  on  the  place.  Where  there  is  a  demurrer  to  a  plea  in  abate- 
ment, the  judgment  is  only,  quod  ulterius  refpondeat^  but  on  an 
iffue  judgment  final  fhall  be  given. 

Powell  juflice.  This  form  of  pleading  is  unufual,  but  there  is 
not  much  in  the  cafe.  Prifel  eii  aider  lien  is  a  proper  plea  in 
abatement.  But  befides  the  defendant  mufl  make  cognizance  for  a 
return,  for  without  a  title  he  fhall  not  have  return ;  but  the 
avowry  to  have  return  is  no  part  of  the  plea,  and  the  plaintiff  can 
fiiy  nothing  to  it,  it  being  only  to  intitle  the  defendant  to  have  re- 
turn, in  cafe  the  writ  be  abated.  But  in  this  cafe,  they  are  both 
jumbled  together,  and  it  looks  like  a  common  avowry,  but  it  can- 
not be  taken  fo,  but  it  puts  the  plaintiff  to  maintain  his  count. 
The  point  of  the  plea  is  only  in  abatement,  and  yet  upon  iffue 
found  againfl  the  defendant,  the  plaintiff  would  have  had  a  final 
judgment.  This  is  a  replication  by  the  plaintiff,  becaufe  it  is  not 
pleaded  to  the  cognizance ;  then  indeed  it  would  have  been  a  bar, 
but  it  is  pleaded  in  maintenance  of  his  count ;  the  manner  of  join- 
ing demurrer  will  not  hurt.  B'Ut  here  is  final  judgment,  and  that 
feems  to  be  the  chief  point. 

Holt  chief  juflice.  The  whole  depends  upon  the  plea  in  abate- 
ment, for  the  plaintiff  cannot  anfwer  to  the  avowry,  but  to  the 
place ;  and  if  the  writ  be  bad,  the  defendant  fhall  have  return. 
In  this  cafe  the  plea  is  informal,  but  it  is  to  the  fame  effedl;  and 
the  want  of  form  fhall  not  hinder  the  plaintiff  from  having  his 
judgment :  it  is  not  a  bar  of  the  cognizance,  but  a  replication, 
l>eing  in  maintenance  of  his  writ.  If  the  defendant  had  con- 
2  eluded 
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eluded  his  plea,  fetit  judicium  de  narratione,  and  pray'd  return  di- 
j'tindly,  it  would  have  been  right ;  but  here  he  has  concluded  in  bar. 

Po^cr/Zjuftice.     By  his  conclufion  he  has  made  it  a  plea  in  bar. 

Hi?// chief  juftice.  The  fault  is  in  tlie  defendant,  when  he  de~ 
«nurs  in  abatement,  but  the  plaintiff's  replication  is  good. 

FciveJl  juftice.  The  plaintiff  could  do  no  otherunfe.  He  can 
only  anfwer  to  the  taking,  and  could  not  have  entred  judgment  by 
7iil  diat  upon  the  defendant's  demurrer ;  fo  that  there  feems  to  be 
no  difcontinuance.  Holt  feem'd  to  agree  it,  but  the  court  took 
time  to  conlider.  And  afterwards  at  another  day  they  ail  agreed 
that  the  judgment  ought  to  be  affirm'd. 

*' 

Holt  chief  juflice  fald,  the  defendant's  plea  is  in  bar,  and  fo  is 
the  replication;  and  though  the  defendant  concludes  his  demurrer 
in  abatement,  yet  that  fliall  not  alter  the  judgment  of  the  court, 
but  judgment  final  fliall  be  given.  The  defendant  has  both  begun 
and  concluded  his  plea,  in  bar;  and  when  he  traverfes  the  place,  he 
waives  the  matter  of  the  cognifance,  which  went  before ;  and  then 
concluding,  nude  petit  judicium  et  retornuin,  &c.  that  is  in  bar,  for 
Tie  fliould  have  concluded  iinde  petit  judicium  de  brevi  or  de  narra- 
tione.  An  avowry  is  a  bar  of  the  aftion,  and  a  replevin  is  in  na- 
ture of  an  adlion  to  demand  his  cattle  again,  and  when  judgment 
is  given  againft  the  plaintiff  upon  the  avowry,  he  is  barr'd  of  his 
aftion,  and  the  entry  is,  quod  querem  nihil  capiat  per  breve.  Then 
the  defendant's  plea  beginning  and  concluding  in  bar,  the  plaintiff 
in  his  replication  takes  ifTue  upon  it,  and  when  the  defendant  de- 
murs in  abatement,  he  fhall  not  thereby  alter  his  own  plea  in  bar; 
and  although  the  plaintiff  might  have  taken  judgment  by  nil  dicit^ 
yet  judgment  may  be  well  given  in  bar  upon  his  joinder  in  de- 
murrer. 

Powell  juflice  of  the  fame  opinion,  that  judgment  ought  to  be 
afiirm'd.  The  defendant's  plea  is  in  bar,  and  the  plaintiff  by  his 
replication  has  taken  ifllie  thereon ;  and  then,  when  the  defendant 
•demurs  in  abatement,  that  fhall  not  alter  the  judgment,  but  it 
fliall  be  in  bar. 

Mr.  Broderick.  It  is  a  difcontinuance,  upon  the  cafe  of  Johnfon 
and  Turner.     Teh.  5. 

Holt,  There  it  is  only  a  demurrer  to  part  of  the  bar,  and 
nothing  faid  to  the  other  part,  and  fo  join'd.  But  fliil  it  is  better 
in  the  prefent  cafe ;  for  the  conclufion  of  the  defendant's  demurrer 
Is,   unde  lit  ^rius  petit  judicium,  and  if  he  had  flopp'd   there,    it 
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had  been  a  good  demurrer  in  bar ;  and  then,  when  he  goes  on  and 
fays,  et  quod  narro.tio  cajfetur,  it  is  a  fuperfluous  addition  and  void. 
Judgment  affirm'd. 

It  feems  this  form  of  the  plea  is  good  in  bar,  quod  quaere. 

Clements  veff.  Scudamore. 
Intr.  Hil.  13  TFilL  3.     B.  R.     Rot.  271. 

IN  ejedlment  the  jury  found  this  fpecial  verdidl,  that  J.  S.  having 
ifTue  five  fons,    his  youngeft  fon  died  in  the  life  of  y.  S.  the 
,20,  father,  leaving  ifTue  a  daughter,  who  is  the  leflbr  of  the  plaintiff; 

J.  having  afterwards  the  father  purchas'd  the  lands  in  queflion,  which  are 
allto'D.'  copyhold  lands  of  the  nature  X)f  Borough  Englifi;  and  the  jury  find, 
died,  leaving  that  by  the  cuflom  thefe  lands  are  defcendible  to  the  youngefl  fon 
^ /^a^ghter  £.  and  his  heirs.  Afterw^ards  the  father  died,  and  the  eldeft  fon  entred, 
chafed  lands'  ^"'^  "^^^^  ^  ^^^^^  ^o  ^^^  defendant,  upon  whom  the  daughter  entred[ 
in  borough  and  made  the  leafe  to  the  plaintiff,  upon  whom  the  defendant  re- 
Engiift.^and  entred,  whereupon  the  plaintiff  brought  his  ejeftment.  This  cafe 
judgM  they  was  twice  argued  at  bar,  and  this  term  by  the  opinion  of  the  whole 
(haiidefcend  court  judgment  was  given  for  the  plaintiff.  Holt  chief  juflice  deli- 
Wms.  66, 69.  ^^''^^  ^^^  reafons  of  their  opinion  as  follows. 

2  Keb.  15S, 

«59-  The  queflion  in  this  cafe  is,  whether  the  daughter  of  the  youno-efl 

ent.  2bi.     f^,^^  jj^g  lefforof  the  plaintiff,  fhall  inherit  to  thefe  lands  >;/rf. 
praefejttationis,  or  the  eldefl  fon. 

We  are  all  of  opinion,  that  the  daughter  ought  to  have  thefe 
lands  jure  repraefcntationis.  Wherever  this  cuftom  has  obtain'd, 
the  youngefl  fon  is  thereby  plac'd  in  the  room  of  the  eldefl  fon' 
who  inherits  by  the  common  law ;  and  there  is  no  other  difference 
in  the  courfe  of  defcent,  but  that  the  cuflom  prefers  the  youngefl 
fon,  and  the  common  law  the  eldefl  fon ;  and  therefore  as  at  the 
common  law  the  iffue  of  the  eldefl  fon,  female  as  well  as  male,  do 
inherit  >;v  repraejentationis  before  the  other  brothers,  {o  by  the 
fame  reafon,  where  this  cuflom  has  transferred  the  right  of  defcent 
from  the  eldefl  fon  to  the  youngefl,  it  fhall  alfo  carry  it  to  the 
daughter  of  the  youngefl  fon  by  like  rcprefentation  ;  and  there  is 
no  reafon  to  make  any  difference  between  a  defcent  by  this  cuflom, 
and  at  common  law,  though  my  lord  Coke  is  of  another  opinion! 
\  et  It  appears  from  the  befl  authors,  as  La77ibard's  Saxo7i  laijos. 
All  lands  in  ^'^ter  leges  Guhcum  prirui,  ^t  fol.  167.  and  Selden's  Eadm.  184. 
England  ^i.  that  all  the  lands  in  England  were  of  the  nature  of  gavelkind  and 
c^ht'oitT'  ^^^^''^'^^^  /q-^^lly  to  all  the  iffue,  before  the  conquefl ;  bu't  this 
was  loon  after  altered,  when  tenures  by  knights  fervice  were  intro- 

^  duced 
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duced  for  the  defenfe  of  the  realm,  and  then  for  the  prefervation 
of  the  family  and  tenure,  the  defcent  was  reftrained  only  to  the 
eldeft  fon,   but  yet,   notwithftanding  this  alteration,   the  right  of 
reprefentation  did  continue  to  hold  place.     And  by  the  common 
law,  if  the  eldeft  fon  happened  to  die,  living  his  father,  leaving 
iffue  a  dauc^hter,  the  inheritance  defcended  to  her  before  any  of 
the  other  fons ;  fo  that  a  female  by  way  of  reprefentation  was  yet 
preferred  before  the  males,  becaufe  the  right  of  reprefentation  was 
not  altered.     This  right  of  reprefentation  is   not  peculiar   to  the 
law  of  England,  but  is  obferved  by  the  laws  of  all  countries  ;  as 
vou  may  fee  in  Numbers,  c.  26.  -y.  33.  and  c.  36.  for  although  by 
the  Jewip  law  the  males  inherited  cxclufive  of  the  females,  and 
the  eldeft  fon  had  a  double  portion  of  his  father's  eftate,  which 
was  conferred  on  him  as  the  firft  begotten;   yet   we  find  when 
Zelophehad  the  fon  of  Hepher  died,  leaving  no  fons  but  daughters, 
and  the  daughters  came  unto  Mofes,  and  claimed  the  pofleffion  of 
their  father ;  this  being  a  new  cafe,  Mofes  it  is  faid,  brought  that 
caufe  before  the  Lord,  who  commanded  him  to  give  unto  them 
the  poffefTion  of  their  father.     So  that  it  was  here  determined,  that 
they  (hould  take  the  double  portion  belonging  to  their  father  as 
the  eldeft  fon,  by  right  of  reprefentation.     So  is  Selden  de  fuccef- 
Jonibus  aptid  Hebraeos,   c.  23.     This  right  of  reprefentation  was 
alfo  pradtifed  among  the  Romans,  and  was  the  law  of  the  twelve 
tables.     And  this  right  of  reprefentation  holds  in  inheritances  de- 
fcendible  by  cuftom,  as  well  as  by  common  law;   as  in  cafe  of 
gavelkind  lands,    where  the  cuftom    in  pleading  is  thus  fet  out. 
Raji.  Cuftom  143.  a.  quod  terrae  et  tenement  a  de  temira  de  gavel- 
kind de  tempore,   &c.   inter  haeredes  7nafculos  parti  bill  a  et  partita 
fiienint.     And  yet,  if  a  man  feifed  of  gavelkind  lands  have  iffue  a.  feifed  of 
three  fons,  and  one  of  the  fons  die  in  the  life  of  his  father,  lea-  gavelkind  has 
vino-  iffue  a  daughter,  and  afterwards  the  father  dies ;  no  doubt  but  ^q^^^ad.  d. 
this  daughter  ftiall  inherit  the  purparty  of  her  father,  though  (lie  dies  leaving  a 
•be  not  within  the  words  of  the  cuftom,  "viz.  that  the  lands  are  '!*"^''^^^^; 
partible  inter  haeredes  t7iafculos ;    but   the  cuftom   by  conftrudion  £.  li,all  ir,h-l 
(hall  extend  to  daughters  y?(fre  repraefentationis  ;    and  there  is  no  nt  7) -s  part, 
difference  between  the  cuftom   of  gavelkind  and   this  cuftom  of  f?  ^'''f'!  °".^ 
Borough  Englip,  only  in  refpect  of  the  quantity  or  the  land  which  ejeftment 
the  heir  takes.     There  each  fon  takes  an  equal  part,  but  here  the  ^''''^h-  8  Ann. 
youngeft  fon  takes  the  whole ;  but  that  will  not  vary  the  reafon  in  l^^^^'[„  Kent 
conftrudtion  of  the  cuftoms.     The  common  law  takes  notice  ofof  thedemife 
thefe  cuftoms  of  gavelkind  and  Borough  EngliJJ:,  and  there  is  a  very  Leon'lldv^"* 
remarkable  cafe  adjudged  in  my  lord  Bridgman's  time,  which  is  nieces  to  the 
not  reported  in  any  printed  book;  it  was  in  the  year.  1660,  1661,  earl  of  Smlex. 

r  -    --•.        '  »-  ,.     T,      ■         ■,.-   .  ,  verf.  the  earl. 


and  it  was  entred  Hil.  1655.  Rot.  779.  C.  B.  int.  Hale  and 

it  ( 
rou 

Ion  ;  tiiere  cited. 


There  the  ak  was,    that  copyhold  lands  of  every  tenant  dying  "^^'^  ^^f^"' 
feifed  were  deifcendiblc  by  the  cuftom  of  the  mnnor  to  the  youngeft  ,^5'  ^^^^  ' 
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ion  ;  and  a  farrender  was  made  to  the  ufe  of  B.  and  his  heirs, 
who  died  before   admittance.     If  B.  had  been  admitted,    it  was 
agreed,  that  after  his  death  the  youngeft  fon  fliould  have  inherited, 
but  dying  before  admittance,  the  queftion  was  between  the  eldell 
fon  and  youngeft  fon  of  B.   who   ihould  have   the  lands  ;  and  it 
was  adjudged,  that  the  eldeft  fon  in  this  cafe  fliould  inherit,  bc- 
caufe  of  the  ftraitnefs  of  the  cuftom,  that  the  land  ihould  defcend, 
and  fo  here  was  no  eftate   in  the  anceftor  to  defcend,  there  never 
being  any  feifin  in  the  anceftor.     But  by  my  report,  it  would  have 
been  otherwife,  if  it  had  been  alleged,  that  the  lands  were  of  the 
nature  of  Bomigh  EfigliJJo  (which   it  was  not,  but  only  fet  forth  as' 
a  particular  cuftom)  becaufe  the  law  takes  notice  of  the  cuftom  of 
Borough  Englifi,  but  not  of  that  fpecial  cuftom,  and  in  pleading 
that  lands  are  of  the  nature  of  Borough  Englijh  you  need  not  fet 
forth  the  cuftom  fpecially  for  that  reafcn.     This  cafe  feems  at  iirft 
to  be  againft  me,    but  the  reafon  of  the  diftindion  there  taken 
makes  for  me.     In  the  prefent  cafe  the  finding  of  the  cuftom  does 
not  exclude  the  daughter,  but  does  exprefly  comprehend  her,   for 
it  is  found,  that  the  lands  are  defcendible  to  the  youngeft  fon  and 
his  heirs,   though  without  that  exprefs   mention  of  his  heirs  the 
daughter  fliould  inherit.    Ivlow  this  cuftom  is  not  to  be  ftridly 
taken  according  to  the  letter,  but  muft  be  conftrued  fo  as  to  com- 
prehend the  necelTary  confequences  and  incidents  in  the  courfe  of 
defcents ;  and  therefore,  though  the  father  be  difieifed  and  die,  fo 
that  he  is  not  feifed  at  the  time  of  his  death,  yet  the  right  of  entry 
fliall  defcend  to  the  youngeft  fon,    and  although  the  fon  fhould 
die  before  any  entry,  yet  without  doubt  the  right  fliall  go  to  the 
daughter,  although  the  fon  did  not  die  feifed  within  the  words  of 
the  cuftom.     And  in  this  cafe  if  a  defcent  be  caft,  the  youngeft 
fon  fliall  have  his  age,  as  much  as  if  he  were  heir  at  the  common 
t  Jones  361.  ]^yy_     ^p(j  there  is  no  reafon  why  the  reprefentative  of  tlie  youngeft 
fon,  viz.  the  daughter,  fliould  not  be  included  within  the  mean- 
ing of  the  cuftom.     See  the  cafe  of  Reeve  and  Maljler,   i  Roll. 
■624.  n.  J.     I  Jones  361.     i  Cro.  410.  where  the  cuilom  of  the 
manor  was,  that  if  any  perfon  died  feifed  in  fee-fimple  of  lands 
within   the  manor,  that  the  fame  fhould  defcend  after   his  death 
Jilio  junicri  bujufmodi  tenenth  cuftomarii  ftc  obientis  feijiti  Jccundum 
naturam  de  Borough  Englijlj  land ;   a  tenant  of  the  manor  being 
feifed  in  fee,  furrendered  his  land  to  the  ufe  of  himlelf  and  his 
wife  and  his  heirs ;  afterwards  he  had  ilTue  three  fons  and  died  fo 
feifed  of  the  reverflon  ;  and  afterwards  the  youngeft  fon  died  in 
the  life  of  the  wife  without  ifTue;   and  then  the  wife  died:  and 
the  queftion  was,  whether  the  eldeft  or  middle  fon  fliould  inherit. 
And  the  judges  were  divided ;    Berkley  and  Bramdon  held,    that 
the  middle  fon  ought  to  have  the  land,  but  Jones  and  Croke  held, 
that  the  eldeft  fon  ought  to  inherit.     Now  I  obferve  firft,   that 

there 
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there  the  cuftom  was  more  fpecial  than  in  our  cafe,  for  there  it  WPS 
not,  that  if  a  man  died  feifed  generally,  that  the  lan;is  fliould  de- 
fcend  to  his  youngeft  fon,  but  if  he  die  kifed  fpccially,  "frz.  in  fjc 
fimple ;  and  yet  in  that  cafe  Jona  and  Croke  held,  that  the  defcent 
of  the  reverfion  to  the  youngeft  fon  had  fatisfied  the  cuftom. 

It  was  objeded  by  Mr.  Weld,  who  argued  on  the  part  of  tlie  defen- 
dant, that  whoever  takes  by  defcent  muft  make  himfelf  heir  to  him 
that  was  laft  a(ftually  feifed,  but  the  father  was  never  feifed,  and 
the  dauo-hter  cannot  make  herfelf  heir  to  the  grandfather.     But  in 
anfwer  to  that  it  muft  be  intended  in  this  cafe,  that  fhe  muft  make 
herfelf  heir  to  him  that  was  laft  feifed,  according  to  the  cuftom  ; 
and  if  the  cuftom  extends  to  reprefentatives,  then  (he  is  heir  to  htr 
grandfather,    who  was  laft  feifed.     As  the  daughter  of  the  eldelt 
fon  at  the  common  law  jure  repraefentationh  makes  herfelf  heir  tu 
her  grandfather,  fo  the  daughter  of  the  youngeft  fon  here  makes 
herfelf  heir  to  her  grandfather  by  the  cuftom.     The  cafe  oi  Godfrey 
and  Bullock,   i  Roll.  623.  «.  3.  is  a  full  authority  for  me.     There 
the  cuftom  was,  that  if  a  man  died  without  iftlie  male,  that  his 
eldeft  daughter  ftiould  have  his  land :  and  the  tenant  had  no  iftiie 
male,  but  had  iffue  feveral  daughters ;  the  eldeft  daughter  had  iftiie 
a  daughter,  and  died  in  the  life  of  her  father :  this  grand-daughter 
is  within  the  cuftom,  and  fhall  have  the  land  by  defcent  upon  the 
death  of  the  grandfather.     Now  by  the  common  law  the  eldeft 
daughter  has  not  the  preference  of  the  reft,  but  all  inherit  equally. 
Yet  cuftom  may  give  the  inheritance  to  the  eldeft  daughter,  and  then 
her  ifTue  fhall  take  it  jure  repraefentatiojns :  this  is  as  ftrong  as  a 
defcent  in  Borough  Engl'tjh.     But  the  cafe  of  Sir  '^ohn  Savage  m 
1  Leon.  109,  208,  is  objeded :  There  the  cuftom  was,  that  if  any 
man  took  to  wife  a  cuftomary  tenant  of  the  manor,  and  had  ifTue, 
and  overlived  her,  he  (hould  be  tenant  by  the  curtefy  j  a  man  mar- 
ried a  woman  to  whom  a  cuftomary  tenement  did  defcend  during 
the  coverture,  and  had  ifTue  and  furvived  her  ;  yet  it  was  there  ad- 
judg'd,  that  he  fhould  not  be  tenant  by  the  curtefy,  becaufe  the 
woman  was  not  a  cuftomary  tenant  at  the  time  of  the  marriage, 
and  lb  not  within  the  cuftom,  which  fliall  be  taken  ftri«Stly.     Now 
admitting  that  cafe  to  be  law,  it  does  not  afTed  the  prefent  cafe ;  for 
there  is  a  particular  cuftom,  which  gives  the  eftate  to  the  hufband 
under  particular  qualifications ;  but  here  the  cuftom  alters  the  de- 
fcent by  the  common  law  to  the  eldeft  fon,  and  carries  it  to  the 
youngeft  fon  generally,   and  muft  have  all  the  confequences  of  de- 
fcent, only  with  the  difference  of  the  perfon.     This  expofition  of 
the  cuftom  will  tend  to  quiet  and  fettle  eftates  and  titles  in  Borough 
EngUpi  lands.     Whereas,  if  the  other   opinion   fhould   prevail,    it 
would  unfettle  them  ;  but  by  this  refolution  they  will  be  left  on 
certain  and  fettled  foundations. 

4  C  Judg- 
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Judgment  for  the  plaintiff,  per  totam  curiam. 

Note,  upon  the  firfl  argument  both  Holt  and  Po'well  denied  Sir 
John  Savage's  cafe,  2  Leo?i.  109,  208.  to  be  law. 

Leafs  of  Bo-  Holt  chief  juftlce.  It  was  adjudg'd  in  this  court  in  one  I'ownfend'i 
rough  Engiijh  cafc,  that  wherc  a  leafe  was  made  to  a  man  and  his  heirs,  during 
l"  ^tf"*^  *^"  three  lives,  of  lands  in  Borough  Englipy  that  the  youngeft  fon  fhould 
thresllves.  the  inherit  that  defcendible  freehold,  though  it  were  a  new  created 
youngeft  fon  eftate ;  becaufe  the  cuftom  was  fo  annexed  to  the  land,  as  to  affedt 
fliail  have  it.    ^j^^^^  eftate.     So  if  a  rent  be  granted  out  of  lands  of  the  nature  of 

gavelkind  or  Borough  Evglip  to  a  man  and  his  heirs,  it  fhall  defcend 

to  the  youngeft,  or  all  the  fons. 

s.  c.  2  saik.  Sir  William  Moore's  Cafe. 

626.t5'6Mod. 
95. 

Arreftona  "j^^R.  Goiild  mov'd  to  difcharge  a  prifoner  out  of  cuftody,  who 

^riioner"'^ *  i V |    \vas  taken  on  a  Sunday  by  virtue  of  a  judge's  warrant  upon 

efcap'd  by  a  the  late  adl  of  parliament  to  prevent  efcapes  j  but  it  v/as  refufed  by 

judge's  war-  xhz  vvhole  court. 


rant. 


Holt  chief  juftice.  We  are  all  agreed  In  this  court,  that  he 
ought  not  to  be  difcharged,  becaufe  it  is  a  retaking  upon  an  efcape, 
in  nature  of  a  frefh  purfuit ;  and  although  the  word  warrant  be  men- 
tioned in  the  ftatute  of  Charles  II.  yet  this  warrant  is  not  within 
the  meaning  of  that  ftatute  ;  for  that  ftatute  muft  be  intended  of  an 
original  taking,  and  not  a  retaking,  as  this  is.  And  if  we  fliould 
not  allow  this  warrant  to  be  executed  upon  a  Su7ida\\  the  ftatute 
Retaking  on  a  would  lofe  a  great  part  of  its  effect.  The  marflial  upon  fuch  efcape 
^"^"^^y ''>' ^^^  may  retake  a  prifoner  upon  a  Sunday  without  a  warrant,  much 
more  fhall  it  be  lawful  to  retake  him  upon  a  Sunday  by  force  of 
a  warrant  upon  this  ftatute,  which  is  intended  in  aid  of  the  creditor. 
And  this  warrant  being  of  a  new  nature,  created  by  a  fubfequent 
ft.itute,  cannot  be  intended  within  the  intent  of  the  ftatute  of 
Charles  II.  prcceeding ;  for  though  a  fubfequent  ftatute  may  be 
comprehended  within  the  meaning  of  an  adt  preceedent,  as  the  fta- 
tute of  32  Hau-y  VIII.  of  wills  within  the  ftatute  of  27  Heiiry  VIII. 
of  jointures  j  yet  that  is,  when  the  latter  ftatute  is  within  the  fame 
reafon  as  the  former,  which  this  is  not.  The  defendant  has  done  a 
wrong  by  efcaping,  and  he  ought  not  to  be  fuffered  to  take  advan- 
tage of  it:  tiie  words  of  this  adl  are  general  without  any  limitation 
as  to  time.  The  judges  of  the  Common  Pleas  are  of  another  opi- 
nion, but  I  cannot  fatisfy  myfelf  with  their  reafons.  I  think  the 
better  day  the  better  deed. 

I  Pcwell 
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PcurU  iuftice  agreed  in  omnibus .  This  a<ft  was  made  to  fupprefs 
a  milchief,  and  ouglit  to  be  extended. 

Per  curiam,  bring  your  audita  querela^  and  then  you  may  have 
this  matter  fettled  at  this  parliament. 

The  barons  of  the  Exchequer,  as  I  was  inform 'd,  are  equally 
divided. 

There  was  the  like  motion  before  this  term,  and  the  court  were 
then  of  the  fame  mind. 

Regina  verf.  Langley. 

S.  C.  Sa!k. 

THE  defendant  was  indifted,  for  fpeaking  certain  words  of  the  J'''' 
mayor  of  Salijbury,  viz.    "  You,  Mr.  Mayor,  I  care  not  Mayor,  i  care 
*'  a  fart  for  you,"  at  one  day;  and  on  another  day,  "  You  are  a  not  a  fart  tor 
"  rogue  and  a  rafcal."     And  to  this  indidment  the  defendant  de- ^°^;y°| '"" 
murred.  Comb.  46, 

65. 

Mr.  Ward.  No  indidment  lies  for  thefe  words,  for  although 
they  are  laid  to  be  fpoken  of  the  mayor  of  Salijbury,  yet  it  does 
not  appear  they  were  fpoken  of  him  whilfl  in  the  execution  of  his 
office.  I  Roll.  Rep.  79.  1 1  Co.  95,  96,  97.  A  man  cannot  be 
imprifoned  or  fined  for  fuch  words  fpoken  of  a  magiftrate  out  of 
court,  and  then  he  cannot  be  indided.  3  Cro.  78,  689.  Moore 
247.     I  Voitr.  16. 

Mr.  Eyre.  The  words  are  indidable,  for  they  refled  upon  the 
mayor's  integrity,  and  arraign  him  of  a  crime,  and  it  concerns  the 
publick  to  maintain  the  honour  of  magiftrates.  1  Cro.  503,  504. 
2  Buljlr.  139,  140. 

Holt  chief  juftice.  The  mayor  had  done  well,  if  he  had  bound 
the  defendant  over  to  his  good  behaviour.  It  is  a  difparagement  of 
the  government,  who  put  an  ill  man  into  office. 

Powell  juftice.  If  the  mayor  had  been  in  the  execution  of  his 
office,  he  might  have  committed  the  defendant ;  and  the  difference 
of  the  officer's  being  in  execution  of  his  office  or  not  is  taken  in  ca- 
fes of  juftification  in  falfe  imprifonment,  or  on  a  habeas  corpus, 
where  the  party  is  brought  up  in  cuftody.  But  what  remedy  is 
there  when  the  officer  cannot  commit  the  offender  ?    What  is  the 

meaning 
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meaning  of  the  words  in  a  commiffion  of  over  and  ferminer,  et  de 
propalationibiis  verborum  ? 

Holt  chief  juftice.  They  mean  words  againd  the  government,  or 
which  amount  to  a  fcandalum  magnatiwi.  But  this  is  an  extraor- 
dinary thing  to  indidl  a  man  for  thefe  words. 

At  another  day  in  Michaelmas  term  Mr.  Mount  ague  infifted,  that 
it  is  an  offenfe  indidtable  ;  for  it  is  laid,  that  the  defendant  fpoke 
the  words  to  the  mayor,  being  then  in  Sarum.  So  that,  though 
lie  was  not  in  the  execution  of  his  office,  yet  he  was  within  his  ju- 
rifdidion,  wherein  he  is  always  in  execution  of  his  office,  and  the 
words  relate  to  his  office. 

Mr.  Ward  faid,  there  is  a  difference  between  an  officer  appointed 
by  the  Queen,  as  a  juflice  of  peace,  and  an  officer  elefted  by  a  cor- 
poration. 

Holt  chief  juflice.  It  does  not  appear,  that  the  mayor  of  Sarum 
is  a  man  of  worfhip,  that  he  is  a  juflice  of  peace  j  for  though  he 
be  a  mayor,  it  does  not  follow,  that  he  is  a  juflice  j  for  that  mufl 
be  by  a  particular  grant  in  the  charter. 

Note,  the  Gculd  juftice.     See   Darby's    cafe,  3  Mod.   139.    "  You  arc  a 

book  is  con-    «  buffle-headed  juflice,"  and  held  not  indidable,  and  yet  they  were 
fpoken  to  his  face. 

Powys  ]\i9dcQ  agreed.     See  i  Ventr.  16. 

Pcivell  juftice.  Thefe  words  fpoken  to  the  mayor's  face  tend  to 
the  breach  of  the  peace.        ' 

Holt  chief  juflice.  They  are  not  a  breach  of  the  peace,  but  they 
may  provoke  to  it.     But  I  do  not  know  what  power  Mr.  Mayor  has. 

Pow^// juflice.  He  is  the  head  of  the  body  politic,  and  it  is  an 
office  which  concerns  the  government. 

Holt  chief  juflice.     Thefe  words  do  not  tend  more  to  the  breach 
of  the  peace,  whether  fpoken  in  his  prefence  or  abfence,  to  him- 
fTea^kir    ^^'^'  °^  ^°  ^°"^^  ^^^^"^  perfon.     A  magiflrate  may  commit  the  party 
words  to  his  ^^r  fpeaking  fuch  words,  if  he  refufe  to  £nd  fureties  for  his  good  be- 
good  behavi-  haviour ;  but  fuch  commitment  mufl  be  made  prefently. 

This  term  the  indidment  was  quafli'd,  Poivel  mutata  opimone. 


oar. 
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HoU  chief  juftiee.  I  am  not  fatisfied  that  thefe  words  will  main- 
tain an  indidtment.  It  is  not  faid,  that  the  mayor  is  a  juftiee  of 
-peace,  nor  that  he  was  in  the  execution  of  his  office.  Thefe  words 
;are  caufe  to  bind  the  defendant  to  his  good  behaviour.  If  the  de- 
fendant had  abus'd  him  in  writing,  that  would  have  been  indidable  ; 
as  is  Smer's  cafe,  i  SiJ.  270,  271.  i  Lev.  139.  for  that  is  a  li- 
bel ;  and  the  mayor  might  alfo  have  his  adion.  A  man  was  indidl- 
•ed  for  faying  of  an  alderman,  that  whenever  he  put  on  his  gown 
^fan  entred  into  himj  but  it  was  quafh'd,  as  not  being  indictable. 
•See  I  f^entr.  1 6. 

Powell  juftiee.     Words  that  tend  diredlly  to  the  breach  of  the 
ipeace  are  indiSable. 

Holi  chief  juftiee.     Yes,  if  one  man  challenges  another. 

Powell  juftiee.     They  are  rude  words.     The  mayor  fliould  have 
bound  him  to  his  good  behaviour. 

Let  the  indiSment  be  quafh'd,  per  tota^n  curiam. 

Eufleil  vtrf.  Corne. 

IN  trefpafs,  afTaillt  and  battery,  brought  by  baron  and  femey,  for  s.  c.  Saik. 
the  battery  of  the  wife;  there  are  feveral  counts  laid  in  the  decla-  ' '^-  ,      . 
ration,  which  are  fingly  for  the  battery  of  the  wife.     But  there  is  ^^' 
one  count  for  beating  her,  per  quod  negotia  ipfius  the  hufband  infeSla  Aflault  and 
remanferunt,  and  concludes,  ad  damnum  ipjbrum.     Upon  not  guilty  battery  by  ba- 
pleaded  a  verdidl  was  given  for   the  plaintiff,  and  intire  damages,  f^'  beatinr' 
^v.  Mount  ague  took  an  exception  in  arreft  of  judgment,  that  the  the/;««,  ;>^ 
hufband  and  wife  cannot  join,  as  this  count  is  laid ;    for  the  wife  9'"'^''^g^>'^ 
cannot  join  for  the  damage  accruing  to  the  hufband  by  the  lofs  and  band^difr." 
delay  of  his  bufinefs,  in  which  fhe  has  no  intereft.  1 1  Mod.  26;. 

Godb.   369, 
Sid.  346. 

Serjeant  Darnall  {or  the  plaintiff  faid,  the  git  of  the  adtlon  is  the 
affault  of  the  wife,  and  the  per  quod,  ^c.  is  only  in  aggravation  of 
damages. 

Holt  chief  juftiee.  If  it  had  been,  per  quod  confortium  amifit,  die 
wife  could  not  have  been  joined. 

PoTO^// iuftiee.  There  x\\t  per  quod,  &c.  is  the  ^/V  of  the  adi- 
on,  to  intitle  the  husband  to  maintain  an  ailion  alone  without  his 
wifp.    Put  now  as  this  cafe  is,  I  will  not  intend,  that  the  judge  al- 

4  D  lowed 


io%z 


Hil.  I'erm  z  Annae  reginae. 


J>^  AJXt.  i      ^JLiil       *-       X^^X^XV*^       ^V,^ 


lowed  anv  evidence  to  be  given  as  to  the  fpecial  damage  to  the  huf- 
band  j  but  only  admitted  proof  as  to  the  battery. 

JZc// chief  ju  {lice.  I  remember  a  cafe,  where  an  adtion  offlan- 
der  was  brought  by  l/aron  and  Jcme  for  words  fpoken  of  the  wife, 
per  quod  the  husband  loft  his  trade ;  and  it  was  held,  that  if  the 
words  would  maintain  an  adlion  without  the  fpecial  damage,  then 
they  fliould  have  judgment;  but  if  the  words  were  not  adlonable 
without  the  fpecial  damage,  then  it  was  ill :  for  the  wife  ought  not 
to  be  join'd.  See  i  Lev.  140.  Suppofe  the  husband  was  at  charge 
upon  this  occafion,  he  may  give  it  in  evidence.  Gould  juftice  re- 
membered the  fame  cafe. 

At  another  day  Powell  juftice  faid,  I  do  not  know  what  they 
mean  by  faying,  per  quod  negotta  fua  infeSia,  &c.  a  woman  is  to 
comfort  her  hulband.  In  this  cafe  the  gk  of  the  adion  is  not  the 
per  quod;  but  if  the  hufband  had  brought  theadion,  then  it  would 
have  been  the  gif. 

Gould }a{i.\ce.  There  was  a  cafe  in  this  court  Pafch.  7  JVill.  3. 
trefpafs  was  brought  by  the  l?aro?2  alone  for  breaking  his  houfe,  and 
beating  and  wounding  his  wife,  and  imprifoning  of  her  for  three 
hours,  and  alfo  for  detaining  the  pofTethon  of  the  houfe,  and  for 
menacing  his  wife  and  fervants,  per  quod  negotia  fua  infeSia  retnan- 
ferunt.  I  mov'd  in  arreft  of  judgment,  that  for  fome  of  thefe 
wrongs,  as  the  beating  and  imprifoning  the  wife,  the  wife  ought 
to  be  joined  ;  but  judgment  was  given  for  the  plaintiff  by  Eyre  and 
Rokeby,  dubitante  Holt,  for  they  held,  that  the  per  quod  went  through 
the  whole  count. 

Trefpafs  for        Holt  chief  jufticc.     An  adtion  of  trefpafs  may  lie  for  a  matter 

r^'whi  h'"'  jointly  with  others,  which  could  not  be  maintained  fingiv.     As  a 

wotildnotlie  iTian  may  have  an  adion  of  trefpafs  forentring  his  houfe  and  beating 

fingiy-  his  fervant,  without  faying,  per  quod  fervitium  amijit,  becaufe  the 

beating  the  fervant  is  part  of  the  fame  trefpafs,  and  only   a  defcrip- 

tion  of  it  by  way  of  aggravation.     But  if  he  lay  it  in  another  count, 

and  at  another  day  ;  it  will  be  ill,  without  faying  per  quod ferijitium 

ami/it.     So   a  man  cannot  maintain  an  adion  againft  another  for 

affaulting  his  daughter  and  getting  her  with  child;    but  he  may 

maintain  an  adion  againft  another  for  entring  his  houfe  and  afTault- 

ing  and  getting  his  daughter  with  cYiM  per  quod  fervitium  amifit, 

and  that  is  a  great  aggravation. 

Let  the  plaintiff  take  his  judgment,  nifi,  ^c. 

Orchard 
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Qrchard  vcrf.   Ireland. 
"Jan.  28,    1703. 

TH  E  pfeintiff  brought  an  aftion  of  debt  againft  the  defendant  Ff  debt  is 
upon- a  bond,  conditioned  for  the  payment  of  money  at  a  ^'^?"f'^' *, 
day  long  fince  part.     Upon  which  Mr.  Raymond  moved,  that  upon  fendant  on  a 
payment  of  principal,  intereft,  and  fuch  cofts  as  the  mafter  fhould  ''""d,  condi- 
tax,  proceedings  fliould  be  ftaid  in  this  adlion.     Mr.  Mount  ague  |^°e"nfof"nfo-^' 
oppofed  it,  becaufe  the  defendant  was  indebted  to  the  plaintiff  upon  ney,  though 
a  fimple  contradt,  to  which  the  defendant  threatened  he  would  plead  ^^  °*"  "'''«' 
the  ftatute  of  limitations,  it  being  above  lix  years  fincc  the  debt  ^aiiuVon  ^ 
was  contracted,  and  no  reviver  fince ;  and  therefore  fince  this  mo-  fimple  con- 
tion  was  not  for  a  matter  of  right,  but  for  a  favour,  and  it  was  in  l"*^'  ^'^'?|* 
the  difcretion  of  the  court,  whether  they  would  grant  it  or  not,  he  iiatute,  the  • 
infifted,  that  if  the  defendant  would  have  equity,  he  muft  do  equity ;  court  will  re- 
and  therefore  hoped  the  court  would  not  refer  this  adion,  unlefs  d"e"cm  the 
the  defendant  would  alfo  wave  his  plea  of  the  ftatute  of  limitations,  bond,  with- 
er refer  that  caufe  of  aclion  to  the  mafter,  as  well  as  the  other.     But  °"^  compei- 
the  court  granted  the  motion,  and  faid  the  debts  were  diftindt,  and  00^11^0° 
the  plaintiff  by  his  own  negligence  had  loft  the  fimple  contract  debt,  wave  the  bc- 
and  it  was  not  in  their  power  to  deprive  the  defendant  of  the  be-  ^^'^^^'^  ^^^ 
nefit  of  the  ftatute,  which  the  law  had  given  him.  2  Saik.  597. 

,  Stat.  4,  5  Ann. 
c.  16.  f.  13. 
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Regina  v^rf.  Lane. 


S.C.  3.Salk. 

190. 

6  Mod.  128. 

ladiflment  on 


M" 


R.  Pengelly  moved  to  qualh  an  indiflment  on  the  5  ef 
Eliz.  for  exercifing  the  trade  of  a  barber,  not  haying 
been  an  appcentice  feven  years,  &c.  bccaufe  the  indidt- 
conciude**"^''*  ment  did  not  conclude  contra  pace?n. 

tontra  factm,    yide  i  Salk.  67.    zSalk.  613.    6Mod.  zzg.    4  Mod.  145, 146,  164.    Pc/?.  10,  39,  1104. 


Holt  chief  juftice,  et  caeteri  fraeter  FmoeU^  that  the^e  was  no 
great  reafon  for  the  exception. 

Powell  juftice.     Every  a<£t  done  contrary  to  the  law  is  a  breach 
©f  the  public  k  peace. 

The  indidment  was  quafhed. 

Smith  verf.  Ayrey. 

s.  e.  3  Salk.  f  N  an  adtion  upon  the  cafe  for  money  won  at  play,  the  plaintiff 
6^Mod.^ia8.  ■■-  '"  ^'^  declaration  laid  feveral  counts:  the  firft  was  on  mutual 
Holt  329.  promifes,  in  confideration  that  the  plaintiff  had  promifed  the  de- 
Money  won  fendant  to  pay  him  fo  much  as  he  fhould  win  of  the  plaintiff,  the 
*\iMoA.  81.  defendant  promifed  the  plaintiff  to  pay  him  what  he  fliould  win,  &c. 
Lutw.  180.    and  avers,  that  he  won   i6/.  155.  6d.  and  then  comes  the  fecond 

1  Salk   It     ^°""^'  cumque  etiam  idem  the  ^\\\vX\^ pofiea  fcilicet  eifdeni  die  et  anno 

2  Show.  82.    apud  London  praediclum,  ad  ludum  pracdiSlum,  al'    16/.  15.?.  b  d. 

3  Lev.  118.  dg  eodem  the  defendant  liicrifecit  et  ndeptus  fuit ;  et  in  confideratione 
Carth"  V'lr  ^"^^  ^^^^  ^^^  defendant  fuper  fc  njfunipfit,  &c.  folvere  eandem  futn- 
I o  Mod.  3 1 2. ;//«;;/,  &c.   To  this  declaration  the  defendant  pleaded  ?ion  ajfumpfity 

and  there  was  a  verdicft  for  the  plaintiff,  and  intire  damages.  And 
Mr.  Soiithhonfe  moved  in  arreft  of  judgment,  that  this  fecond  count 
was  not  good,  and  therefore  damages  being  intire,  the  judgment 
ought  to  be  arrelfed. 

I  Holt 


I 
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Holt  chief  juftice  faid,  that  winning  money  at  play  did  not  raife  indebitatus 
a  debt,  nor  was  debt  ever  brought  for  money  won  at  play,  and  an  "JJ'""pfit  doej 
indebitatus  afumj) fit  would  not  lie  for  it;    but  the  only  ground  of  I),°Jjy ^°^^ 
the  a<flion  in  fuch  cafes,  was  the  mutual  promifes.     That  though  at  play. 
there  were  a  promife,  yet  debt  would  not  lie  upon  that.     That  he  i  Vemr.  152. 
remembred  a  cafe  brought  before  Hale  in  the  Exchequer,  and  the  Hardr.  485. 
fame  cafe  was  brought  again  before   him  here,  viz.  an  indebitatus 
affumpjit  againft  the  acceptor  of  a  bill  of  exchange,  and  declared  that 
lie  was  indebted  to  the  pLintiff  in  fo  much  upon  the  acceptance  of 
a  bill  of  exchange ;  but  it  was  held,  that  the  adtion  would  not  lie  ; 
and  yet  there  was  a  promife  in  that  cafe. 

Mr.  Parker  in  anfwer  to  the  objedion  faid,  i .  That  this  muft 
be  tied  to  the  firft  count,  and  the  mutual  promifes  muft  be  taken 
in  here,  all  one  as  if  they  had  been  repeated ;  and  this  play  muft 
be  taken  to  have  been  upon  the  agreement,  it  being  faid  ad  ludiim 
traedi6ium.  2.  That  after  a  verdid,  it  muft  be  intended,  that 
there  were  mutual  promifes;  for  the  jury  had  found,  that  the 
plaintiff  had  won  the  money,  which  he  could  not  do,  except  there 
were  mutual  promifes.  But  Holt  held,  that  the  fecond  count  is 
a  diftinft  independent  declaration,  and  cannot  be  mended  by  the 
lirftj  and  that  the  other  matter  was  but  an  implication. 

Pow^// juftice  faid,  that  it  was  adjudged  in  the  Exchequer  cham- 
ber, that  an  itjdebitatus  afump/it  would  lie  for  money  won  at  play : 
that  that  differs  from  the  cafe  of  an  indebitatus  affitmp/it  upon  a  bill 
of  exchange,  becaufe  there  the  promife  was  raifeid  by  cuftom.  But 
Holt  faid,  that  yet  there  was  a  promife. 

Gould  juftice  agreed,  that  there  was  fuch  a  cafe  as  Powell  cited, 
adjudged  in  the  Exchequer  chamber,  but  that  in  this  court  judg- 
ment had  been  arrefted  in  fuch  a  cafe.  And  Holt  faid,  that  he  had 
done  it  himfelf. 

Darnall  Queen's  ferjeant  faid,  that  in  a  cafe  in  the  Common  Pleas, 
in  which  he  was  council,  judgment  had  been  arrefted  in  fuch  a  cafe, 
upon  debate ;  and  the  cafe  cited  by  Powell  in  the  Exchequer  cham- 
ber was  cite  i  in  that  cafe  in  the  Common  Pleas,  and,  as  he  thought, 
the  very  roll  brought  into  court.     Which  Gould  juftice  agreed. 

Then  Powt-// juftice  faid,  that  he  only  remembred,  that  there  was 
fuch  a  cafe  in  the  Exchequer  chamber,  but  that  he  thought  the 
aftion  couiJ  hardly  be  maintained.  That  that  cafe  in  the  Exche- 
quer chamber  was  before  he  was  a  judge,  and  that  judgment  muft 
llay  till  it  was  moved  of  the  other  fide. 

4  E  Regina 
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Regina  verf.  Goodenough. 

If  the  defcn-      A   j^  inquifition  of  forcible  entry  found  before  a  juftlce  of  peace 

?hr"e^years      t\   in  the  country,  was  removed  in  the  King's  Bench  by  certio- 

poffeffion  in     rori.     And  in  ftay  of  reftitution,  the  defendant  pleaded   pofTeflion 

flay  of  refti     ^^  \!(\xtz  years  before  the  indidment  found,  according  to  the  3 1  Eliz. 

inquifuion"of"  c.w.     And  upon  a  traverfe  to  the  plea,  it  was  found  againft  the 

forcible  entry,  defendant.     And  now  upon  motion  to  the  court  hy  Mv.  Lechmere, 

^"eiII" c  M   ^^^^  ^^^  defendant  ought  not  to   pay  cofts  in  this  cafe,  the  court 

and  it'is  found  upon  view  of  the   ftatute  ordered  the   mailer  to  tax  cofts.     And 

againft  him,    fjgjf  chief  juftice  faid,  that   by  the  8  Hefi.  6.  immediately  upon 

toftTfor^^the  ^hc  finding  the  inquifition  of  forcible  entry,  the  juftice  was  to  award 

ilaiu'te  has  gi-  rcftitutiou,    and  the  defendant  had   no   plea  to  it.     And   now  the 

ven  cofts  in    {^^^^^q  of  3 1  EHz.  had  given  the  defendant  the  plea  of  three  years 

e,\preiswor  s.  ^^.^^  poffeffion  in  bar  of  reftitution  ;  but  in  cafe  the  plea  was  found 

againft  him,  it  had  given  cofts  in  exprefs  words.     As  to  the  ftatute 

of  5  tf  6  M//.  &  Mar.  cap.  1 1 .  he  did  not  take  it  to  be  within 

the  ftatute,  becaufe  the  inquifition  was  not  found  at  the  feflions ; 

but  if  it  had  been  found  at  the  fcftions,  and  removed  from  thence 

by  certiorari,  the  defendant  muft  have  paid  cofts  by  the  ftatute. 

Treviban  verf.  Lawrence. 
Intr.  Hil.   I  An7i.     B.  R.     Rot.  221. 

poinuried"  A  ^  ejedtment  upon  the  demife  of  Richard  Fivian  clerk,    and 

S.C.  1  Salk  t\    upon  not  guilty  pleaded,  the  jury  find  a  fpecial  verdid,  that 

2/6-  one  Stephen  Rollins  gentleman  was  feifed  in  fee  of  the  tenements  in 

Salk  I  -I '  queftion ;    and  being  fo  leifed,  one  Humphrey  May  in  the  year  of 

2  Brownl.  our  Lord  1656,    in  the  court  of  upper  bench,   recovered  a  judg- 

'>°-  ment  for   127/.    ]  d.  againft  the    fame   Stephen  Robiiis :    and   they 
Note,  the  plea  find  the  record  of  the  judgment  in  haec  verba,  Trijiity  term  1656, 

Term?  wit    ^^-    ^"'^  ^h^y  f^''^^^"'  fi"d'    th^f    '"  ^^^^'y  ^^^'^    ^3   ^^'''^^'    3-  ^ 
being  an  Ma-Jcire  facias  ifTued  to  the  fiieriff'of  Cornwall  out  of  the  King's  Bench, 

able  plea,  it    reciting,    that    whereas  one  Humphrey  May  in  Trinity  term  1656, 

went  down  to  •       ^i  ^       ,-  .  i         i      i  i  •     i  ■    n. 

theaiTifes;      ^^  "^^  court  ot  Upper  beuch,    had  recovered   a  judgment  againlt 

and  ihe  day     Stephen  Robins  for    127/.   I  d.    and  after   the  faid  Humphrey    died 

y'r'^^'Ji'/ T^    inteftate,    and    adminiftration  was    committed    to  Richard  Vivian 

whichday  the  clerk  ;  and  2\(o  \\\Q  {A\di  Stephen  Robins  died  feifed  of  feveral  lands 

pUintitThad    and  tenements  in  his  demefne  as  of  fee;  it  commanded  the  ftierifF, 

his  judgment.  ^^  ^^y^ixn  the  tenants  of  all  the  lands  and  tenements  in  his   bailiwick, 

of  which  the  faid  Stephen  was  feifed  the  6  o{  June  1656,  which 

was  the  day  of  the  judgment  given,  or  ever  fince,  to  ftiew  caufe, 

I  &c. 
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&c.  the  dieriff"  returned  fc ire  feci  to  Thomas  Lawrence,  &c.  to  be 
at  ir.  &c.  and  that  there  were  no  other  tenants  of  any  tenements  of 
Robins,  which  he  had  the  dr.y  of  the  judgment  given,  &c.  and 
the  jury  further  find,  that  Tloomas  Lawrence,  &c.  appeared  of  that 
term,  of  which  the  writ  was  returned  ;  and  Fivian  produced  his 
letters  of  adminiflration,  quae  commijjionern  adminifirationis  prae- 
di£fae  in  forma  praediSia  tejlantur,  and  prayed  execution :  the  de- 
fendants pleaded,  no  fuch  record  of  the  judgment :  the  plaintiff  re- 
plied, quod  habebatur  tale  recordum  recuperationis  debiti  et  damnorum 
praediilorum,  quale  per  idem  breve  fuperius  fupponitur,  prout  per  re- 
cordum inde  inter  recorda  ejufdem  curiae  de  termino  fanBae  Trini- 
tatis,  anno  Domini  1656,  Rot.  1036,  in  curia  diSti  nuper  regis,  co- 
ram ipfo  nuper  rege  tunc  rejidens  liquebat  et  apparebat :  and  upon 
a  day  given  to  bring  in  the  record,  it  was  brought  in,  and  judgment 
was  given  for  the  plaintiff,  pro  eo  quod  'uidebatur  eidem  curiae,  quod 
■habitum  fuit  tale  recordum  recuperationis  debiti  et  damnorum  prae- 
diSlorum,  quale  per  breve  de  fcire  facias  praediBum  fuperius  fup- 
fonitur;  that  he  fhould  have  execution  againfl:  the  defendant,  and 
6  /.  for  his  cofts :  the  jury  further  find,  that  the  plaintiff  at  his 
prayer,  and  upon  his  eledlion,  had  an  elegit  awarded,  and  upon 
that  an  inquifition  was  taken,  and  the  lands  in  queftion  extended, 
and  delivered  to  the  lelTor  of  the  plaintiff,  to  hold  as  his  freehold, 
until  the  debt  was  fatisfied :  whereupon  the  lefi'or  of  the  plaintiff* 
entered  into  the  lands  in  queflion,  and  made  the  leafe  to  the  plain- 
tifl!",  prout,  C^c.  and  if  for  the  plaintiff,  for  the  plaintiff:  and  if 
the  defendant,  for  the  defendant. 

Note,  That  before  the  opening  of  the  cafe  Mr.  Broderick  of 
counfel  with  the  defendant,  complained  of  an  irregularity  in  draw- 
ing up  the  fpecial  verdidl ;  for  that  the  fcire  jaci as  and  proceedings 
upon  it  were  entered  up  as  found  in  the  fpecial  verdidt,  different 
from  what  in  truth  they  were.  For  that  in  the  record  of  the  fcire 
facias,  in  the  plaintiff's  letters  of  adminiflration  there  was  the  fame 
fault  committed,  which  was  in  the  cafe  of  Adams  verf.  the  terre- 
tenants  of  Savage,  which  the  plaintiff  had  now  deprived  the  defen- 
dant of  taking  the  advantage  of,  by  entring  the  comminion  of  ad- 
miniftration  generally,  without  faying  by  whom,  but  only  that 
poji  ejus  mortem  admiiiiftratio,  &'c.  ciiidam  Ri char  do  Vivian  clerico 
creditor!  principali  praediSii  Humfridi  8  Jan.  anno  regni  no/tri  13, 
apud  St.  Evall  praedi&utn,  debita  legis  forma  commiffa  fuit.  But 
becaufe  this  objedlion  ought  to  have  been  made  at  the  drawing  up, 
and  fettling  the  fpecial  verdidt,  and  was  now  too  late  to  be  made ; 
and  becaufe,  though  it  was  not  according  to  the  faft,  yet  it  made 
no  alteration  in  the  merits  of  the  caufe,  the  court  faid,  it  fhould  Voji.  1048. 
fland  as  it  was. 

Mich. 
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Grant  of  the 
office  of  cham- 
berlain of  the 
King's  Bench 
prifon,  is  void, 
becaufe  it  is 
an  incident  in- 
feparable  from 
the  office  of 
nurlhal. 


A 


Motion  was  made  on  the  behalf  of  one,  who  had  a  grant 
of  the  office  of  chamberlain  of  the  King's  Bench  prifon,  to 
admit  him  to  the  office,  the  marflial  refufing  to  let  him 
have  the  exercife  of  it. 


S.  C.  Salk. 

370. 

Cro.  Jac   1 9, 

20. 

CroEliz  635, 

icb.   p.  }. 

4.  Rep.  41,42. 


But  Holt  chief  juftice  feemed  to  be  of  opinion,  that  the  grant  of 
the  office  was  void,  it  being  an  incident  infeparable  from  the  office 
of  marrtial ;  becaufe  the  marfhal  is  refponfible  for  the  chamberlain's 
well  demeaning  himfelf,  and  confequently,  though  upon  the  grant 
of  the  office  of  marfhal,  the  granting  this  office  was  referved, 
fuch  a  refervation  would  be  void. 

But  however,  this  was  fuch  an  office  as  the  court  would  not 
take  any  notice  of,  and  therefore  they  denied  the  motion. 

Regina  verf.  Franklyn. 

MR.  Eyre  moved,  to  quafh  an  indidment  againft  the  defendant, 
for  exercifing  the  trade  of  a  goldfmiih,  not  having  ferved 
feven  years  apprenticcfliip  according  to  the  ftaaite,  &c. 

Firft,  Becaufe  by  the  31  Eliz.  cap.  S-  fi^-  S-  all  indidlments,  &c. 
upon  penal  laws,  where  a  moiety  of  the  forfeiture  is  gi\  en  to  the  in- 
former, muft  be  exhibited  within  a  year  after  the  ofFenfe  committed; 
and  here  it  appeared  upon  the  face  of  the  indidinLiit,  that  the  of- 
fenfe  was  committed  above  a  yf  ir  before  the  fefliuns  in  w  hich  this 
indidlment  was  found.  But  upon  looking  into  the  ftatute  it  ap- 
peared exprefly,  that  the  Queen  had  two  years  to  profecute  in  fuch 
cafes  after  the  informer's  year,  and  confequently  this  being  an  in- 
didment,  the  exception  was  held  to  be  frivolous. 

Secondly, 
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Secondly,  that  this  indidment   was  found  at  a  fcflions  for  the  Atf  (T.onsin 
borough  oiFortfrnouth,  and  by  the  fame  (latute,  jetl.  7.  thefc  pro-  borou-^h. 
lecutions  are  reftrained  to  the  quarter- feflions  of  the  county.     And  /,„,,.  5,  j^ 
for  this  two  cafes  were  cited,  where  indidtnents  had  been  quafli'd  '034- 
for  this  reafon ;  which   the  court  agreed,  but  laid,  that  fince  that, 
upon   debate  they  had  held   an   indiftment  upon  this  ftatute  in  a 
feflions  for  a  borough  to  be  well.     (Note,  the  words  of  the  flatute 
are  only,    "  and  not  in  any  wife  out  of  the  fame  county,  where 
"  fuch  ofFcnfe  fhall  happen,  or  be  committed.") 

Thirdly,  the  cdi^ixon  \v?ii  prefentant  exiftit,    iox  prefentant  %    ^\i^it.  Prefcntant 
this  being  in  another  term  was  not  amendable,  and  for  this  it  was  "'-j^'^j 
quafli'd.     Tuefday  24  Odlober.  ,  saik.  V;  i . " 

Holt  chief  juftice  faid  in  this  cafe,    that  it  might  be  a  queftion.  The  whole 
whether  or  no  the  whole  forfeiture  fhould   not  go   to  the  Queen,  ^°''*'^'''^'"''fiO's 
and  ibe  fliould   have  the  whole  405.  pet-  month.      If  a  ftatute  in-  if.iVeln^oni'er 
Aids  a  forfeiture  of  fo  much  in  a  grofs  fum,  and  then  diiliributes  one  does  not  iu^. 
part  of  the  forfeiture  to  the  Queen,  and  the  other  to  the  profecutor, 
if  the  profecutor  will  fue,  he  ihall  have  half,  but  if  he  will  not  fue, 
the  Queen  fliall  have  the  whole  forfeiture ;    for   the  ftatute  makes 
the  whole  forfeited. 

Purflow  vc7-f.  Baily. 
Intr.   Pafch.  3  Ann.    Rot.  17S. 

TO  an  action  of  trefpafs  the  defendant   pleaded  a  paroi  luo-  s.  C.  Siih. 
miflion  to  an  award,  and  that  the  arbitrators  awarded,  that  ^'''_.  , 

the  defendant  fliould  provide  a  couple  of  pullets  to  be  eaten  at  his  221. 
houfe  in  fatisfadlion  of  the  trefpafs,  and  avers,  that  he  did  provide 
a  couple  of  pullets  to  be  eaten  at  his  houfe,  and  the  plaintiff  did 
not  come.     The  plaintiff  replied  another  award.     And  the  defen- 
dant tendered  ifllie  upon  it.     And  the  plaintiff  demurred. 

It  was  infifted  by  Mr.  Whitakcr  for  the  plaintiff,  firll,  that  tlie  ^  co.  -q. 
award  was  no  plea,  at  leaft  not  without  performance. .   But  fecond-  Keiiw.  u:'. 
ly,  if  it  were  a  good  plea  with  performance  pleaded,    the  perfor- ''^P  ti-i^'b 
mance  here  was  not  well  pleaded,  becaufe  he  ought  to  have  pleaded,  i6  E.  4  s. 


Afa 

and  alfo  he'had  laid  no  •ve77iie  where  the  performance  was 


■that  he  gave  the  plaintiff  notice  of  the  time  they  were  to  be  eaten  3  ^f^- 


•     Holt  chief  jufl:ice  was  of  opinion,  that  the  plea  was  good  with-  ^  Hen,  6. 36, 
out  performance,  and  therefore  all  the  other  cxceotions  were  out  z  Ventr.  zjv 

A  F  '  of       ■ 
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A\^ant  of  a 
venue  aided. 


of  the  cafe.     And  though  he  agreed  there  was  a  difference  in  the 
old  books,  which  Mr.  JVhitaker  cited,  between  where  money  was 
awarded,  and  where  a  collateral  matter;  becaufe  the  law  was  taken 
then,  where  a  collateral  matter  was  awarded  the  plaintiff  had  no 
remedy  upon  a  parol  fubmiffion  to  compel  performance,  as  he  had 
where  money  was  awarded  j  for  he  might  have  debt  for  that :  yet 
now  he  held  the  law  to  be  otherwife,  for  as  the  law  is  now,  the 
party  might  have  an  adlion  upon  the  cafe  for  the  breach  of  his 
promife  in  non-performance  of  the  award.     For  the  fubmiffion  is 
an  adlual  mutual  promife  to  perform  the  award  of  the  arbitrators ; 
and  in  fuch  adions,  while  he  was  a  pradifer,  and  fince  he  had  been 
iudge,  the  fubmiffion  had  been  always  held  fufficient  evidence  to 
maintain  the  adlion.     And  if  fo,  then  it  is  within  the  fame  reafon, 
as  where  a  fubmiffion  is  by  bond,  and  a  collateral  matter  is  award- 
ed ;  or  where,  upon  a  parol  fubmiffion,  money  is  awarded ;  in  which 
cafes  the  award  is  a  good  plea  without  performance,  in  regard  the 
party  has  a  remedy  to  compel  it. 

Pow^// juftice  feemed  to  have  a  refpeft  for  the  old  difference,  and 
yet  allowed,  that  an  adlion  might  be  maintained  upon  a  parol  fub- 
miffion, upon  non-performance  {^quod  mirum  videtur) ;  but  he  held, 
that  the  performance  was  well  pleaded. 

But  the  court  would  not  give  judgment,  but  exhorted  the  par- 
ties to  eat  the  pullets  together ;  which  they  would  have  done  at 
firft,  if  they  had  had  any  brains. 

As  to  the  venue.  Holt  faid,  that  was  aided  by  pleading  over,  as 
if  in  debt  on  a  bond  no  venue  is  laid  where  the  bond  was  made,  if 
the  defendant  pleads  a  releafe,  this  admits  the  bond,  and  aids  the 
want  of  a  venue.     Adjcicrnatur. 


I  Salk.  331, 

404. 

Sid.  I  So. 
Lev.  156, 

s  Keb.  129. 
I  Cro   46. 
Freeni.  1 24. 
p.  122, 
260,   314, 

3 '7.  387, 
12  .\]od.  598 
jtnte  211, 
223 

6  Mo^   3.^3. 
I  I  Mod    7. 
Saiind    74. 
Glib    Hill. 
C.  B.  1,2, 

Pojt.  1310. 


Davis  verf.  Stannion.     Ante,  795. 

A  Writ  of  error  of  a  judgment  given  in  the  Marfmljea,  where- 
in the  plaintiff  declared,  that  whereas  he  the  plaintiff  ^/W  M. 
infra,  ^c.  had  put  his  horfe  to  the  defendant,  who  was  a  com- 
mon innkeeper,  liifely  to  keep  him,  and  fafely  to  re-deliver,  pro 
rationabili  pretio  to  be  paid  by  the  plaintiff  to  the  defendant,  he 
the  defendant  eifdem  die  anno  ct  loco  adtunc  et  ibidem  praedi6fiSy 
fpadoficm  praediSlum  tarn  ncgligenter  cu/iodivit,  quod  fpado  prae- 
dii-lus  adeo  graviter  equitatus  fuit  et  verberatus,  quod  totaliter  fpo- 
liatus  fuit,  ad  damnum,  &c.  judgment  was  given  for  the  plaintiff 
below.  And  now  upon  the  writ  of  error  this  exception  was 
taken,  that  it  did  not  appear,  that  this  immoderate  riding  and 
4  beating 
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beating  was  within  the  jurifdidlion,  which  ought  to  have  been 
precifely  averred ;  for  that  the  court  would  never  intend  any  thing 
to  be  within  the  jurifdidtion  ©f  an  inferior  court,  that  was  not 
pofitively  averred  fo  to  be  ;  and  wherever  two  matters  were  laid  in 
a  declaration  as  the  foundation  of  the  plaintiff's  adtion,  and  one 
was  laid  to  be  within  the  jurifdidion,  and  the  other  not,  that  is  iih 
As  in  an  indebitatus  ajfumpfit  if  the  promife  is  laid  within  the  ju- 
rifdidtion,  but  either  no  place  is  laid  for  the  being  indebted,  or  a 
place  which  is  not  averred  to  be  within  the  jurifdiftion,  the  decla- 
ration is  ill.  To  which  purpofe  there  are  many  cafes.  So  in  an 
adlion  on  the  cafe  for  calling  the  plaintiff  whore,  per  quod  flie 
loll  her  cuftomers,  the  words  were  laid  to  be  fpoke  within  the 
jurifdiftion,  but  the  lofs  of  the  cuftomers  was  out  of  the  jurif- 
did:ion,  the  aftion  was  held  not  to  lie  within  the  inferior  jurif- 
didion.     i  Sid.  95. 

All  this  was  agreed  by  the  counfel  for  the  defendant  in  error ; 
but  then  they  infifted,  that  the  immoderate  riding  and  beating  the 
horfe  was  laid  only  in  aggravation  of  damages,  and  if  that  fpecial 
matter  had  been  left  out,  the  acftion  would  have  well  lain  for  fo 
negligently  keeping  his  horfe,  quod  totaliter  fpoliatus  fuit.  For 
this  defendant  being  a  common  innkeeper,  and  having  a  reward 
for  keeping  this  horfe,  he  is  according  to  the  refolution  of  Cogg'% 
and  Bernard' %  cafe  bound  to  keep  and  deliver  the  horfe  fafely  ^//«  909. 
again,  and  is  chargeable  for  not  doing  fo,  without  Shewing  any 
fpecial  negledt.  So  that  the  defendant  in  this  cafe  is  chargeable  in 
an  adlion  upon  the  bare  nonfeaJa?ice,  without  the  misfeafance  of 
immoderate  riding  and  abufing  the  horfe,  which  is  put  in  only  to 
induce  the  jury  to  give  gi  eater  damages.  And  that  the  adion 
would  lie  without  the  fpecial  matter,  a  writ  was  cited  in  the 
Regijler  no.  b.  where  the  allegation  was  only  general,  quod  the 
defendant  tarn  negligenter^  (3c.  cujhdiznt,  &c.  quod  oves  multipU- 
citer  deterioratae  fiierunt,  which  could  not  be  good,  if  a  fpecial 
damage  were  neceffary  to  be  fliewn.  And  if  that  he  fo,  then  ac- 
cording to  the  agreed  difference  in  all  the  books,  though  the  mat- 
ter, which  is  added  in  aggravation  of  damages,  be  out  of  the  ju- 
rifdiction,  yet  the  jury  may  well  inquire  of  it,  and  it  is  well  as 
long  as  the  m.tter  which  is  the  git  of  the  action  is  alleged  to  be  ' 
within  the  jurifdiction.  Otherwife,  if  any  part  of  the  matter,^ 
which  is  neceffary  to  maintain  the  action  be  out  of  the  jurifdiction. 
And  to  warrant  this  difference  were  cited  20  H.  6.  14.  37  H.  ^. 
2,  3.  I  'j07jes  448.  March  47.  i  j'oties  450.  i  Cro.  510. 
1  Sid.  342.     2  Keb.  267. 

To  this  it  was  urged  for  the  plaintiff,  that  there  mufl  be  a  fact 
alleged,   as  an  inftance  of  the  neglect  and  damage  j   and  fuch  a 

general 
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'  general  declaration,  as  had  been  put  by  the  counfel  for  the  defen- 
dant, would  not  have  been  good.  And  if  that  be  neceflary,  there 
mull  be  a  place  laid,  where  that  fpecial  fadl  was  done. 

•The  court  affirmed  the  judgment.  And  Holt  chief  juftice  faid, 
fuppofe  the  declaration  had  been,  that  the  defendant  fo  negligently 
kept  the  horle,  that  he  was  taken  out  of  the  ftable,  and  rode  a 
journey  into  Sctnei-fctJIiirc,  per  quod  he  was  much  damnified  ;  yet 
the  adion  might  have  been  well  maintained  in  that  inferior  court. 
For  conlider  what  fort  of  negleft  this  could  be,  it  muft  have 
■either  been  fufFeringr  the  horfe  to  be  taken  out  of  the  flable,  and 
then  abufed  ;  or  elfe  fuftering  him  to  be  abufed  in  the  ftable ;  and 
•which  ever  of  thefe  it  was,  the  negledl  was  at  the  ftable,  in  the 
iurifdidlion,  by  fuffering  the  horfe  to  be  taken  out  of  the  ftable ; 
or  more  apparently  if  he  were  abufed  in  the  ftable.  So  if  the 
ncglefl:  was  flarving  him,  as  I  remember  an  hoftler  that  ufed  to 
/qreafe  the  horfes  teeth,  to  hinder  them  from  eating  their  oats. 
•The  default  is  at  the  flable. 

Powell  juftice.  The  caufe  of  acflion  is  laid  well  enough.  It  is 
a  f^ood  declaration,  leaving  out  the  fpecial  matter,  upon  the  negled. 
•If  the  declaration  had  been  as  my  lord  chief  juftice  has  put  the 
cafe,  that  the  horfe  was  rid  into  SomerfetJJ.nre,  and  there  beat,  that 
is  triable  below ;  becaufe  the  negledl  is  within  the  inferior  jurif- 
diction,  which  is  the  letting  the  horfe  be  carried  out  of  the  ftable. 
This  is  only  (hewing  the  manner  of  the  neglect. 

Upon  a  former  argument  of  this  cafe  Holt  chief  juftice  faid,  that 
if  that  declaration  had  been  here,  the  defendant  could  not  have 
demurred,  becaufe  no  i)e72iie  was  laid  for  the  immoderate  riding. 
He  faid  alfo,  that  the  cafe  of  the  taylor  in  Jones  and  Croke  differs 
from  this,  becaufe  there  the  words  were  actionable  of  themfelves, 
and  fo  the  other  matter  merely  laid  in  aggravation  of  damages. 
At  the  fame  time  Powell  juftice  faid,  that  the  cafe  of  the  indebita- 
tus ajfumpfit  differed  ;  becaufe  both  the  being  indebted,  and  the  pro- 
mife,  are  neceflary  to  maintain  the  aftion.  And  fo  in  trefpafs  by 
the  mafter  for  beating  his  fervant,  per  quod  fervitiuin  amijit ;  be- 
caufe the  per  quod  was  neceffiry  to  maintain  the  aflion.  But  here 
the  git  of  the  aftion  is  only  the  negled",  though  the  plaintiff  muffc 
(liew  how  he  is  damnified. 

Mr.  Raymond  and  Mr.  CheJJ.yre  for  the  plaintiff  in  error ;  Mr. 
.Ward  and"  Mr.  Mount  ague  for  the  defendant. 

2 

Robert 
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Robert  verf.  Harnagc. 

IN  an  adion  of  debt  upon  a  bond,  the  plaintiff  declared  in  com-  a  c.  Saik. 
mon  form,  quod  cum  the  defendant  fuch  a  day,  ^c.  aptid  Lon-  g'^-  /^n  j 
don  in  parochia   beatae   Mariae    de  ar cuius    in    ivarda  de  Cheape  2z9, 
per  fa-ipttwiy    &c.    cognovit  fe    teneri,  &c.  fchendum    eidem  the  Variance, 
plaintiff,  &c.     Upon  oyer  the  bond  was  fet  out,  and  was  thus    (as 
far  as  concerned  the   prefent  queftion)  viz.  the  folvendum  was  to 
the  lawful  attorney  of  the  plaintiff,  or  his  affigns ;  and  the  bond 
concluded  thus :  fealed  with  my  feal,  and  dated  in  Fort  St.  Davids 
in   the  Eajl  Indies,  fuch  a   day,    &c.      After   oyer  the  defendant 
pleaded  the  variance  in  the  Johendum  in  abatement,  and  the  plaintiff 
demurred. 

As  to  the  variance  mentioned  in  the  plea  Mr,  Broderick  fliid, 
that  by  the  firft  words  of  Noverint,  &c.  me  J.  S.  teneri,  &c. 
y.  N.  there  is  a  debt  fufficiently  raifed  to  7-  ^-  ^"d  though  the 
Jblve?idum  be  to  J.  S.  as  the  book  of  4  Ediv.  4.  29.  is,  or  to  a 
ftranger,  as  the  cafe  is  in  i  Sid.  295.  2  Kel/e  81.  or  as  it  is  here, 
to  the  attorney,  or  affigns  of  the  obligee,  the  foheJidum  is  void. 
And  by  the  iirft  words  the  debt  is  created,  and  confequently  the 
money  payable  to  J.  N.  4  Edw.  4.  1  Sid.  and  2  Keble,  ubi  fii- 
pra,  which  was  agreed  by  the  court.  And  befides  Holt  faid,  that 
payment  to  his  attorney,  or  to  a  perfon  appointed  by  him,  is  a 
payment  to  himfelf,   and  fo  that  was  well  enough. 

Then  Mr.  Parker  fhewed  another  variance,  viz.  that  the  bond 
was  dated  at  Fort  St.  Davids  in  the  Eajl  Indies,  but  the  declara- 
tion was  upon  a  bond  dated  apud  Lo?7don,  &c.  and  fo  not  the  fame 
bond. 

Mr.  Broderick  faid,  that  the  place  was  laid  as  a  venue,  and  not 
as  the  place  of  making  the  bond. 

Ho/t  chief  juftice.  Always  where  a  bond  has  a  place  of  date  ^,;/,-,  ,83. 
mentioned  in  the  bond,  you  muff  make  your  declaration  agree 
with  it.  Here  the  bond  is  mentioned  to  be  dated  at  Fort  St.  Da- 
-  vids  in  the  Eajl  Indies ;  therefore  in  your  declaration  you  fliould 
have  faid,  that  the  defendant  apud  Fort  St.  Davids  in  the  Eajl  In- 
dies, viz.  apud  London  in  parochia  beatae  Mariae  de  arcubus,  &c. 
per  fcriptum,  &c. 

Powell  juflice.     Dating  a  bond  makes  it  local.     You  fliould  have 
declared,  that  the  defendant  apud  Fort  St.  Davids,  &c.  ut  fupra. 

4.  G  The 
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The  court  gave  Mr.  Broderick  time  to  try  if  he  could  make  it 
good.  But  he  the  next  day  defpairing  to  make  it  good,  moved 
to  abate  their  own  writ  for  expedition.  And  it  was  abated  ac- 
cordingly. 

Wells  verf.  Ofman. 
S.  C.  6  Mod.  T  TPON  a  motion  for  a  prohibition  to  the  admiralty,  in  a  fuit 


u 


Lh\  ■  h  ^^^  there  for  feamens  wages,  the  cafe  appeared  to  be  thus. 
admiralty  for  ^^^l^  the  plaintiff  built  a  fhip  and  launched  her,  and  after  upon  a 
wages  due  in  treaty  between  him  and  one  Barell,  who  was  to  buy  the  fhip  of 

vfdeTsaik.  ^''"'  ^"  ^"^^^^  ^°  S^^  ^°  ^^  mafter  of  her  (as  is  ufual  in  fuch 
31.  33.  cafes)  but  before  any  bill  of  fale  executed  by  TFelh  to  him,  Barell 
^^/'M24-  hires  Ofman  and  other  feamen  to  launch  and  rig  the  fl^ip,  and  to 
-'  ■  ^'^^'  go  with  him  in  this  (hip  a  voyage  propofed,  and  fends  them  aboard 
the  fliip,  and  Wells  permits  them  to  come  aboard ;  and  there  the 
feamen  continued  for  four  months,  fitting  the  fhip  out  to  go  to 
fea  :  but  after  upon  fome  difference  between  Barell  and  Wells,  the 
treaty  for  the  fliip  was  broke  off,  and  the  things  fetch'd  from  fliip- 
board,  and  the  feamen  difcharged,  having  never  been  with  the 
Ihip  any  lower  than  Depfford,  where  the  fliip  lay,  when  they 
went  aboard.  And  now  the  feamen  libelled  in  the  admiralty 
againfl  the  body  of  the  fhip  for  their  wages,  and  upon  a  fug- 
geflion  that  the  work  and  labour  was  done  infra  corpus  comitatus, 
Mr.  Eyre  and  Mr.  Whitaker  moved  for  a  prohibition.  And  they 
grounded  their  motion  upon  this,  that  though  here  was  a  voyage 
intended,  yet  no  voyage  having  been  made,  the  mariners  could 
not  fue  in  the  admiralty  for  their  wages.  For  the  reafon  of  the 
jurifdidlion  or"  the  admiralty  is,  becaufe  the  fuit  is  for  wages  for 
work  and  labour  done  upon  the  high  fea,  and  that  reafon  is  given 
in  3  Lev.  60.  which  fails  here,  where  all  the  work  was  done  in 
the  river  of  Thames.  And  that  this  was  like  the  cafe  of  tackle 
bought  in  the  river  Thames,  in  which  cafe  in  a  fuit  in  the  ad- 
miralty againfl:  the  body  of  the  fhip,  a  prohibition  was  granted. 
%  Keble  552.  But  yet  fuch  a  contract  made  upon  the  high  fea,  is 
within  the  admiralty's  conufcince.  It  was  objeded  alfo,  that  this 
was  the  common  courfe  of  dealing  between  the  fhipbuilders  and 
the  mafters  of  fliips ;  and  that  it  would  be  very  hard  to  fubjcdl  the 
builders  of  fhips  to  the  feamens  wages,  where  the  contract  never 
proceeded,  the  builder  having  nothing  to  do  with  the  feamen  ;  but 
they  fhould  be  put  to  their  remedy  againfl:  the  mafler  who  con- 
trafted  with  them. 

2  Holt 
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Holt  chief  juftice.  Suppofe  a  mafter  of  a  fliip  dcfigns  to  go  a 
voyage,  and  hires  and  takes  aboard  feamen  in  order  to  it ;  after- 
wards the  owners  cannot  agree  about  fending  the  Ihip  the  voyage, 
and  upon  that  the  feamen  are  difcharged  ;  fliall  not  the  feamen 
have  the  fame  remedy  for  their  wages,  they  fliould  have  had,  if 
the  fliip  had  gone  the  voyage  ?  The  reafon  of  the  admiralty  jurif- 
diction  is,  becaufe  they  are  mariners,  and  they  are  equally  intitled 
to  their  wages,  as  if  they  had  gone  the  voyage,  and  therefore  it 
is  plain  they  (hall  have  their  remedy  againfl  the  fhip  in  that  cafe 
for  their  wages.  Then  the  matter  is,  if  it  makes  any  difference, 
that  the  fhip  was  not  fold  to  owners,  but  was  ftill  in  the  builder's 
hands.  The  builder  permits  the  intended  mafter  to  put  feamen 
on  board,  and  then  he  and  the  buyer  differ  j  fhall  that  take  away 
the  feamens  remedy  ?  No.  The  builder  by  permitting  the  feamen 
to  be  put  on  board,  confents  to  the  charge  upon  the  fliip,  and 
by  his  own  act  makes  it  liable  to  the  wages.  And  there  is  no 
reafon  to  confider  the  builder,  for  when  he  trufts  the  contractor 
fo  far  as  to  let  the  feamen  go  aboard,  there  is  no  reafon  to  help 
him.  The  ground  of  this  proceeding  in  the  admiralty  is  ufage' 
time  out  of  mind. 

Powell  juflice.  It  is  clear,  that  feamen  taken  on  board  a  fliip 
in  order  to  a  voyage,  though  the  voyage  never  proceeds,  are 
equally  intitled  to  their  wages.  And  there  is  great  reafon  why 
they  fliould  have  this  remedy,  becaufe  in  the  admiralty  the  body 
of  the  fhip  is  liable,  and  the  feamen  may  join  in  action.  They 
are  hired  for  fuch  a  voyage,  and  they  look  no  firther,  they  do 
not  concern  themfelves  with  the  property  of  the  fliip,  nor  are 
privy  to  the  bill  of  fale,  or  any  other  matters  between  the  mafler 
a^nd  the  builder;  and  therefore  it  would  be  hard  for  any  thing 
that  paiTes  between  the  mafter  and  the  builder  to  take  away  their 
remedy.  And  befides,  the  builder  might  have  taken  fecurity  to  be 
indemnified,  before  he  let  the  feamen  come  aboard  his  fliip,  and 
by  that  means  fubjected  it  to  a  charge. 

Befides  Holt  chief  juflice  fliid,  that  upon  the  libel  the  matter 
appeared  to  them  to  be  for  feamens  wages,  and  proper  for  the  ad- 
miralty jurifdicticn,  and  if  the  defendant  below  had  any  matter  to 
plead,  he  might  appeal.  This  was  as  to  the  defendant  JVells'^ 
property  being  not  bound,  as  was  pretended,  to  pay  the  feamens 


wages. 


The  motion  was  denied.     Mr,  Dee  counfel  for  the  defendant. 

Davenant 
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Davenant  verj.    Raftor. 
.Intr.  'Trin.  3  Annae  Reginae.     B.  R.     Rot.  54. 


s.  C.  3  Salk.     A  Writ  of  error  of  a  judgment  in  the  Common  Pleas,  in  an  ac- 
V\r  ^  2       -^"^   ^'°"  °^  ^^"^  upon  a  bond  for  600/.  and  want  of  an  original 
Holt  1563.      affigned  for  error  j  but  the  plaintiff  in  error  had  not  taken  out  a  cer~ 
Releafe  of  er-  figy^ri,  and  got  the  want  of  the  original  certified.     The  entry  of 
6°Mod"iM,  ^'^^  judgment  was,   quod  qiicrem  reciiperajj'ct  debitum  praediSium  et 
114.  206.      damna  occafior.e  dctentionii  debit i  illiiis  ady  &c.     The  defendant  in 
I  Sid.  g+.      error  came  in  gratis,  and  pleaded,  that  the  phmiiff  per  fcriptum 
fimm,  &c.  datum  fuch  a  day  (which  was  after  the  judgment)  remi- 
Jiffet,    relaxalfet,   &c.    the  errors  in   the  judgment.     The  plaintiff 
craved  oyer  of  the  releafe,  and  upon  oyer  it  appeared  to  be  a  releafe 
of  all  errors,  &c.  in  a  judgment  for  600  /.  debt,  befides  cofts  of 
fuit.     And  after  oyer  he  replied,    that  there  were  two  judgments 
againft  the  plaintiff  for  the  fame  fum,  and  that  this  releafe  was  gi- 
ven of  the  errors  in  the  other  judgment,  abfqiie  hoc,  that  it  was  gi- 
ven of  the  errors  in  the  judgment  in  queflion.     And  to  this  there 
was  a  demurrer. 

The  court  held  the  replication  naught,  becaufe  the  plaintiff"  did 
not  in  his  plea  fet  forth  the  record  of  the  judgment  fpecial,  as  of 
what  term,  &c.  but  pleaded  generally,  quod  fuere  duo  judicia,  &c. 
Traverfe  bad.  ^nd  jJo/(  chief  juflice  held,  that  the  traverfe  too  was  naught,  be- 
Trin.  loWill.  [f^g  ^  traverle  of  an  intent,  like  the  traverfe  of  the  'uirtute  cujus  in 
GroOTveit       ^    Sound.   20,   2  1,    Eennctt  njerf.  Filkins.     But   that   the   plaintiff 
verf.  Burweil.  ought  in  his  replication  to  have  pleaded  the  judgment  at  large,  and 
Ante,  465.     that  the  releafe  was  of  that  judgment,  et  hoc  paratus  ejl  'uerificare. 
But  Powell  juftice  held,   that  it  was  a  good  traverfe,  for  that  no- 
thing elfe  could  be  traverfed  in  this  cafe,  but  the  intent  of  the  re- 
leafe.    And  quaere  per  Salkeld  as  to  the  opinion  of  Holt ;  for  what 
would  have  been  the  difference,  for  the  defendant  could  have  only 
rejoined,  that  it  was  a  releafe  of  the  judgment  in  queflion,  et  hoc 
petit  quod  inquiratur  per  patriam,  and  then  the  intent  of  the  releafe 
inufl  have  been  tried  ? 

Then  Mr.  Salkeld  took  an  exception  to  the  plea,  that  it  was  re- 
laxajfet,  which  imported  a  time  pafl,  and  might  be  feven  years  ago 
before  the  judgment.  But  to  that  the  court  anfwered,  that  it  was 
per  fadlum  fuum  datum  fuch  a  day  relaxaJJ'ct^  which  tied  it  down  to 
that  day,  which  was  after  the  judgment. 


Then 
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Then  he  took  another  exception,  that  there  was  a  variance  be-  Variance, 
tween  the  judgment  recited  in  the  releafe,  and  the  judgment  upon 
which  this  writ  of  error  was  brought ;  for  that  the  judgment  re- 
cited in  the  releafe  was  a  judgment  for  600  /.  debt,  and  cofts ;  and 
the  judgment  before  the  court  was  for  600/.  debt,  and  damages /re? 
detcntione  dcbiti.  He  agreed,  if  it  had  been  damna  generally,  it 
would  have  been  well ;  becaufe  damna  fignifies  cofts,  but  here  the 
fenfe  was  determined  to  damages,  by  adding  the  words  pro  detenticnc 
debitiy  and  excluded  cofls. 

But  to  this  it  was  anfwered  and  agreed  by  the  court,  that  the 
conftant  form  of  entries  of  judgments  in  debt  upon  demurrer  in  the 
Common  Pleas  was  thus,  and  that  they  gave  cofts  by  the  name  of 
damna  pro  detcntione  dcbiti ,  and  that  the  court  would  take  notice  of 
the  form  of  entries  in  that  court ;  though  in  cafe  of  judgments  after 
a  verdid:  in  debt  in  that  court,  and  in  cafe  of  judgments  either  upon 
demurrer,  or  after  a  verdidt,  in  debt  in  this  court,  the  entry  is  de- 
bitum  fuiim  praediSlum  necnon  libras  pro  damnis  fids  que  fujli- 

nuit  tarn  occafione  dctentionis  dcbiti  illiiis,  quam  pro  mijis  et  cujlagiis 
fuis,  &c.     (Note,  This  feems  to  be  the  moft  proper  entry.) 

Ex  relatione  magijlri  Salkeld  counfel  with  the  plaintiff  in  error. 
And  note,  that  he  laid,  that  there  was  another  great  fault  in  the  re- 
plication, which  was  not  feen  by  Mr.  Eyre,  viz.  that  the  pretended 
judgment  was  pleaded  as  a  judgment  verfus  praediSfum  Willielmiimy 
whereas  the  name  of  the  plaintiff  in  error  was  Robert. 

Holt  chief  juftice  faid  alfo,  that  there  was  no  variance,  for  the 
words  of  the  releafe  are  only  600/.  befides  cofls  of  fiiit,  which  do 
not  affirm  pofitively,  that  there  were  any  cofts  of  fuir,  nor  can  it 
be  neceffarily  inferred  from  them. 

Mr.  Eyre  faid,  that  admitting  the  variance  in  the  releafe,  yet  the 
court  could  not  reverfe  the  judgment  without  examining  the  errors, 
and  that  the  want  of  an  original  was  not  well  affign'd.  For  that 
to  make  the  affignment  of  that  error  compleat,  the  plaintiff  ought 
to  take  out  a  certiorari,  and  get  the  Want  of  the  original  return'd, 
and  fo  fatisfy  the  court,  that  there  was  no  original. 

To  which  Holt  chief  juftice  anfwered,  that  indeed  true  it  is, 
that  where  the  want  of  an  original  is  affigned  for  error,  the  courfe 
is  for  the  plaintiff  in  error,  before  he  can  bring  in  the  defendant  to 
.plead  to  the  errors,  to  fue  out  a  certiorari,  and  get  a  certificate, 
that  there  is  no  original.  But  if  the  defendant  will  come  in  gratis 
without  procefs,  and  plead  a  releafe,  he  confeflcs  the  error ;  and  if 

4  H  there 
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there  bean  original,  he  muft  take  out  a  certiorari,  and  get  it  cer- 
tified ;  or  clfe  it  fliall  be  taken  that  there  is  none,  and  the  judgment 
revers'd. 

The  judgment  was,  quod  the  plaintiff  nil  capiat  per  bre've,  nifi, 
&c.  within  a  fortnight. 

See  this  cafe  ftirred  again,  and  fome  exceptions  taken,  and  the 
cafe  Ibited  from  the  record.     Po/i.  1052. 


s 


Treviban  vej'f.  Lawrence. 
EE  the  ftate  of  the  cafe,     y^nte,  1036. 


It  was  argued  on  the  behalf  of  the   plaintiff  in  the  eiedment, 
that  the  judgment  in  the  fcire  facias  made  fuch  an  alteration,  that 
it  put  the  original  judgment  out  of  the  cafe,  and  was  of  itfelf  with- 
out that  a  fufficient  title  for  the  plaintiff:  and  therefore,  though  the 
]udgment,  which  they  had  given   in  evidence,   did  vary  from   the 
judgment  recited  in  the  fcire  facias ;  yet  the  producing  the  original 
judgment  not  being  neceffary  to  maintain  their  title,  that  variance 
would  not  be  material,  and  that  the  judgment  in  the  fcire  facias 
did  make  an  alteration.     It  was  urged  that  the  fcire  facias  was  not 
a  meer  writ  of  execution,  but  was  in  nature  of  an  aftion,  and  came 
in  lieu  of  a  new  original}  and  therefore  to  authorize  the  plaintiff's 
attorney  to  fue  out  a  fcire  facias,  he  muff  have  a  new  warrant,  other- 
wife  of  fuing  out  a  writ  of  execution.     And  fo  is  the  cafe  in  3  Cro. 
And  a  releafe  of  all  adions  is  a  bar  to  a  fcire  facias,  otherwife  of  an 
execution.     Litt.fB.  503.  and  the  caie  in  34  i^t-n.  6.  //.  48.  was 
cited,  where  in  replevin  by  leffee  for  years,  the  leffor  avows,  that 
an  elegit  iffued  reciting  a  judgment,  and  how  the  plaintiff  had  pray'd 
an  elegit,  and  that  upon  it  the  fheriff  delivered  the  defendant  the 
lands  in  queftion,  by  virtue  of  which  the  avowant   was  poffeffed, 
and  being  fo  poffeffed  demifed  to  the   plaintiff  for  years  rendering 
rent,  and  for  rent  arrear,  &c.     And  upon  exception  this  avowry  was 
held  to  be  good,  without  fhewing  the  judgment.      So  here,  the 
judgment  in  the  fcire  facias  is   a  fufficient  title   to  the  plaintiff, 
without  fhewing  the  original  judgment. 

Secondly,  It  was  urged,  that  this  was  no  variance,  becaufe,  where 
the  record  is  between  the  fame  parties,  and  for  the  fame  matter, 
upon  the  iffue  of  nul  tiel  record,  a  variance  in  the  day  is  not  material. 
Hob.  209.  2  Roll.  576.  38  Edw,  3.  17.  Bro.  failcr  de  record. 
2.  and  15. 

Thirdly, 
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Thirdly,  The  judgment  of  Mich.  1656,  which  is,  found  inhaec 
'verba  in  the  verdidl,  is  not  by  any  thing  found  in  the  verdid,  af- 
firmed to  be  the  record,  on  which  xht  Jcire  facias  was  grounded. 


Fourthly,  The  terretenants,  among  whom  was  the  defendant, 
having  been  returned,  warned  on   the  fcire  facias,  and  having  ap-  \ 

peared  and  pleaded  mil  tiel  record,  and  that  tried  againfl:  them,  are  I 

now  eftopped,  to  fay  there  is  no  fuch  judgment  of  'Trinity  term,  ( 

1656. 

Mr.  Broderick  for  the  defendant  argued,  that  there  was  no  title  Recital  of  a 
found  for  the  plaintiff,  for  that  the  foundation  of  the  plaintiff's  title  J'-"*S"'"=':' '"  * 
was  the  judgment,  and  that  the  recital  of  fuch  a  judgment  in  thei"'denceofaie 
jcire  facias  was  not  a  fufficient  evidence,  that   there   was  fuch  ajidgmeat.  , 

judgment,  but  that  the  original  judgment  ought  to  be  produced, 
and  not  only  the  record  of  the  fcire  facias,  and  judgment  there-  ' 

upon.  And  for  that  he  cited  2  Kcb.  499.  and  vvhere-ever  a  man  is 
to  make  a  title  to  himfelf,  the  recital  of  one  record  in  another  is  not 
a  fufficient  evidence,  that  there  is  fuch  a  record,  without  producing 
the  original  record. 

Secondly,  The  judgment  here  found  is  of  another  term,  which 
is  going  a  ftep  farther  than  bare  not  producing  the  original  judg- 
ment. And  though  upon  the  iffue  of  7iul  tiel  record,  there  is  fuch 
a  judgment  adjudged  to  be  as  is  recited  in  the  fcire  facias,  viz.  of  i 

Trinity  term  1656,  that  will  not  eftop  the  defendant,  becaufe  there  ! 

are  other  defendants,  who  muff  be  bound,  and  turned  out  of  pof-  ' 

feffion  by  this  eftoppel  (for  if  execution  go  it  muff  go  againft  all 
the  terretenants)  who  are  ftrangers  to  the  judgment  in  the  fcire 
facias. 

Thirdly,  The  judgment  in  the  fcire  fa :ias  makes  no  alteration. 
If  an  executor  brings  a  fcire  facias  on  a  judgment,  or  a   recogni- 

fance,  and  gets  a  judgment  guod  habeat  execiitionem,  and  dies  intci-  ■ 

tate,  the  adminiftrator  de  bonis  non  muff  bring  -x  fcire  facias  upon  j 

the  original  judgment,  and  cannot  proceed  upon  the  judgment  in  j 

the  fcire  facias.     The  difference  is,  that  ffieriffs  and  officers   need  \ 

not  plead  the  judgment,  for  they  ar^  to  look  no  further  than  the  | 
procefs,  which  comes  to  them,  which  they  are  to  execute,  and  not 

to  take  upon  them  to  judge,  whether  it  be  legal  or  no,  but  the  par-  j 

ty  himfelf  muff  plead  the  judgment.  : 

Holt  chief  juftice.     The  cafe  of  34  flf;/.  6.  is  nothing  to  the  ^/?/^  132,  ; 
purpofe,  for  there  was  a  demife  ffiewed  to  the  leffee,  which  was  all  33'- 

that  was  neceffary  to  be  fhewn,  being  an  avowry  againff  his  own  I 

leffee,  I 
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leir^e,  and  all  the  reft  is  impertinent:.  It  is  a  fufficient  commence- 
ment of  a  particular  eftate,  in  an  avowry  upon  his  own  leffee  ;  but 
it  m:iy  be  a  queftion,  whether  it  would  have  been  good,  if  it  had 
been  an  avowry  for  rent  by  tenant  by  elegit  of  a  reverfion,  againft 
a  lelTee  by  a  leafe  prior  to  his  title.  [Note,  this  is  the  reafon  the 
book  goes  upon,  becaufe  the  leffee  is  eftopped  by  the  leafe  to  plead 
77:1  in  toiementis,  and  fo  confequently  the  leffor's  title  is  not  in 
queftion.] 

Varlince.  Holt  chief  juftice.     If  the  leafe  depended  upon  the  variance,  it 

is  certainly  a  variance.  For  the  judgment  hath  a  different  relation, 
and  the  charge  in  cafe  of  the  one  extends  much  farther  than  the 
charge  in  cafe  of  the  other ;  the  one  charges  all  the  lands,  of 
which  the  defendant  was  feifed  the  fixth  oi  June  1656.  the  other 
thofe  only,  of  which  he  was  feifed  the  twenty- third  of  05leber 
1656.  and  the  inquiry  is  different. 

NoWfifying       Bat  the  qtieftion  is,  if  the  defendant  is  not  for  ever  concluded, 
thepointtried.  ^ ox  the  judgment  is  fet  forth  in  tht  fcire  facias,  as  a  judgment  of 
Tri7iit^  term,  and  the  terretenants  have  pleaded  77ul  tiel  record,  and 
the  ifiue  is  tried  againft  you,  and  it  is  entred  on  the  roll,  quod  ha- 
bctur  tale  recordmi :  can  you  falfify  this  in  the  point  tried  ?    There 
Judgment,      is  no  need  in  this  cafe  for  the  plaintiff  to  ftiew  any  judgment,  be- 
when  necef-    q^^^Cq  upon  iffue  upon  tiul  tiel  7'ecord  it  is  found  that  there  is  fuch 
?Jc=d°m  Jv?-'  a  judgment,  and  the  defendant  can  never  fay,  that  this  was  not  the 
dence.  judgment  againft  him,  but  that  it  was  another  judgment ;  becaufe 

"it  is  determined  already  againft  him,  that  there  is  fuch  a  judgment 
ao-ainft  him.  As  the  iffue  in  tail  fliall  never  falftfy  a  verdid  in  a 
real  adlion,  in  the  point  tried  j  but  he  may  fay,  that  there  was 
fome  matter  omitted.  As  put  cafe  in  any  real  adion,  there  was  a 
verdict  againft  tenant  in  tail,  the  iffue  in  tail  can  never  falfify  this 
verdict  in  the  point  tried  directly,  but  only  in  a  fpecial  manner,  as 
by  faying  that  fome  evidence  was  omitted,  &c. 

obryan  v.  The  judgment  in  the  fcire  facias  does  alter  the  matter,  as  in  the 

'^Kl'd  7  ^•^^^  °^  Obryvi  and  Ram,  where  judgment  was  obtained  againft  a 
Judgment ''in"  feme  fole.  "she  marries  ;  then  the  plaintiff  fues  a  fcire  facias  againft 
jcire facias  al-  huft^aud  and  wife,  and  has  a  judgment  qiwd  habeat  executionem 
I  TrV^of^'he  againft  both.  Then  the  wife  dies,  and  the  plaintiff  fues  out  a  fcire 
origfnal  judg-  f'acias  againft  the  hufband,  and  has  judgment  quod  habeat  execu- 
'"^"'-  tio7ie7n  againft  him,  and  refolved  to  be  well,  upon  a  writ  of  error 

Woodyerv.    out  of  Ireland:  and  fo  vice  verfa   (in  the  cafe  of  Woody er  againft 
Greftiam,        Grejiiaiu,  Mich.  9  Will.  3.  B.R.)  di  feme  fole  recovered  a  judgment, 
Salk.  116.      ^^^  ^j^^^_^  ^^^,^  hulband,  and  the  hufband  and  wife  fued  owt  fcire  fa- 
cias, and  had  judgment  quod  habeant  executionem,  and  then  the  wife 
died,  and  the  husband  brought  a  fcire  facias,  and  had  execution. 

2  The 
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The  cafe  oiTilborne  verf.  Rag  in  1655  was  thus:  the  defendant  See Trin. 
in  a  judgment  was  tenant  in  tail,  and  died,  and  upon  a  fcire  facias  '^  ^'"-  3- 
againrt:  the  heir  and  terretenants  the  ifllie  in  tail   was  returned  heir  Layioa" 
and  terretenant,  and  warned,  and  judgment  was  given  againfl:  him  A„te  ^Sg. 
by  defiult,   and   the  intaiied  lands  were  extended   upon  an  elegit ; 
and  upon  an  ejedment  brought  by  the  tenant  by  elegit,  the  deed  of 
intail  was  given  in   evidence,    and  all  this  matter  fpecially  found. 
And  it  was  refolved,  becaufe  the  defendant  had  an  opportunity  to 
have  pleaded  this  once  to  the  fcire  facias,  and  had  not  pleaded  it ; 
he  was  eftopped  to  fay  it  now,  and  fo  a  judgment  that  did  not  bind 
the  ilfue  in  tail  at  firft,  was  by  his  negled  of  pleading  his  title   to 
the  fcire  facias  made  an  unavoidable  charge  upon  him.     And  that   - 
refolution  was  founded  on  the  book  of  39  Jf.  18.  where  the  eftop- 
pel  is  of  fuch  a  nature,  as  that  it  creates  an  intereft  in,  or  works  up- 
on, theeftate  of  the  land,  there  the  jury  are  eftopped.     If  this  cafe  Note,  Ho/t 
had  been  in  fpecial  pleading,  and  the  plaintiff  had  declared  in  debt  <^hief  juilice 
upon  a  judgment  of  Trinity  term    1656,    and  the  defendant  had  ,tffinfudiT" 
jAeaded  mil  tie!  record,  if  the  plaintiff  had  replied,  quoil  halrtur  tale  ak  as  thts 
recordum,  he  had  been  gone;  but  if  he  had  replied  this  fcire  facias,  tn'ght  declare 
and  all  the  proceedings  upon  it,  and  concluded  his  replication  upon  mentimhe"' 
the  efloppel,  the  defendant  had  been  concluded.     So  upon  a  demife  fdie facias. 
by  indenture,    by  one  who  has  nothing   in  the  land,  if  the  lefTor  Note,  this  cafe 
brings  debt  for  rent,  and  declares  upon  the  demife,  and  the  defend-  J^njg/of"fu(.ij 
ant  pleads  nihil  hahuit  in  tenementis,  if  the  plaintiff  replies  that  he  proceedings 
had  a  fufficient  eflate  whereout  to  make  the  demife,  he  has  lofl  the  =§.=>'"'*  '.^^ 
benefit  of  the  efloppel;   but  if  he  replied  that  the  leafe  was  niade  fg"^'"^^^^  ^^^ 
by  indenture,  and  concludes,  wide  petit  judicium,  if  he  fhall  ^^XfiA  cum  dimifit 
this  plea  againfl  his  own  acceptance  of  the  leafe  by  indenture,  there  g^in^rally, 

i  ^  ^  -  Without  men* 

the  defendant  fhall  be  eflopped  ;    but  if  the  defendant  had  pleaded  noning  that 
nil  debet,  the  plaintiff  might  have  taken  advantage  of  the  eftoppel  the  demife 
upon  evidence,  becaufe  the  pleadings  are  not  brought  to  fuch  a  point  ^^^^^  ^ '"" 
in  the  cafe,  as  to  give  the  plaintiff  an  opportunity  of  replying  the 
the  eftoppel. 

PoTO^/Zjuflice.  Here  the  iffue  is  tried  by  the  record,  and  here 
is  the  judgment  of  the  court,  quod  habetur  talc  recordum,  and  you 
and  all  that  claim  under  you  are  eftopped  by  this,  to  fay  there  is 
no  fuch  judgment.  And  as  to  the  other  defendants  you  fpeak  of, 
we  mufl  take  it,  that  all  thefe  either  were  defendants  in  the  fcire 
facias,  or  claim  under  them  that  were,  becaufe  all  the  lands  muft 
be  taken  to  have  been  extended  upon  the  elegit.  The  law  is  clearly 
with  the  cafe  of  Tilburn  and  Ragg,  if  fcire  feci  is  returned,  and 
the  heir  in  tail  omits  his  time  of  coming  in  and  pleading,  and  lets 
judgment  go  by  default. 

4  I  This 
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Tills  term  the  cafe  came  on  again  In  the  paper,  and  after  opening 
the  cafe  only  by  Mr.  King  for  the  plaintiff,  no  body  offering  to 
argue  for  the  defendant,  judgment  was  given  for  the  plaintiff. 

The  judges  faid  but  little,  as  I  was  informed,  for  I  could  not  hear 
where  I  fat,  and  what  they  did  fay  was  to  the  fame  effedl  with  what 
had  been  faid  before,  and  all  agreed  to  give  judgment  upon  the  point 
of  the  eftoppel.  Poicys  juftice  cited  the  cafe  of  Day  verf.  Guild" 
ford,  I  Leu.  41.  (which  is  a  cafe  of  the  fame  nature  with  that  of 
Tilburn  verf.  Ragg)  where  tenant  for  life,  the  reverfion  to  his  fon 
and  heir  in  fee,  acknowledged  a  flatute,  and  the  heir  let  judgment 
go  by  default,  &c.  as  in  that  cafe. 

Note  ;  Mr.  Broderick  in  his  argument  in  Eajler  term  cited  a 
cafe  between  iW^«<?^o«  and  Norris^  ^^Car.  2.  but  what  it  was  1 
know  not. 

Holt  faid  to  it,  that  in  that  cafe  the  award  was  joint  and  fe- 
veral. 

Davcnant  verf.   Rafter.      Ante  1046. 

Error.  TT'RROR  of  a  judgment  in  the  Common  Pleas,  in  an  adicn  of 

V^j  debt  upon  a  bond  of  600/.  and  judgment  by  nil  dicit,  quod 
the  plaintiff  recuperet  verfus  the  defendant  debitumfitum  praedidlum 
et  damna  fua  occafone  detentionis  debit i  illius  ad  ^ofolidos  eidem  the 
plaintiff  fx  ofjcnfu  fuo  per  curiam  hie  adjudicata,  et  the  defendant 
in  7mfericordia.  The  plaintiff  in  error  in  propria  ptrfona  aligns 
Fault  of  ori-  for  error  the  want  of  an  original,  ^c.  et  fuper  hoc  the  defendant 
ginal.  jjj  QxvoT  fmiliter 'venit  hy  attorney,   and  prays  (?)rr  of  the  writ  of 

error,  which  is  entred  inhaec  verba,  and  then  pleads,  quod  the  plain- 
tiff praediBum  brevs  de  errore  profequi  feu  7nanutenere  non  debet, 
Releafe  of  er-  becaufe  after  the  judgment,  and  before  the  writ  of  error  fued  forth, 
rors  pleaded,  "ciz,  lo  February   1703  at  Londcn,  in  the  parifli  of  St.  Mary  le  Bav 
in   the  ward  of  Cheap,    the  plaintiff  per  nomcn,  &c.  per  quoddam 
fcriptum  fum  relaxationis,  izc.gerens  datum  the  fame  day  and  year, 
reniififfet,    relaxaffct,  et  in  perpetimm  quiete  clamaffet  to  the  defen- 
dant cmnes  et  omnimodos   errores,  &c.  habitos  ja5iot,  &c.  in,  circa, 
tangent e^  feu  cc7icernentes  judicium  praediSlum,  feu  in,  circa,  tangent es 
free  concernentes  aliqua  ivarranta,  &c.  quaecunque  de  vel  aiiquo  modo 
concernentia  idem ;  et  hoc  paratus  eji  verifcare,  unde  petit  judicium^ 
ft  praedi£ius  the    plaintiff  bre"je  de   errore  praedi&um  profequi    aid 
luanutenere   debeat,    et    quod  idem  judicium   in   omnibus   afirmetur. 
The  plaintiff  craves  oyer  of  the  releafe,  and  it  is  entred  in  haec  verba, 

and 
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and  purports  a  releafe  by  the  plaintiff  to  the  defendant  of  a!l  and 
all  manner  of  errors,  &c.  had,  made,  &c.  in,  about,  touching  or 
concerning  one  judgment  obtained  againft  the  plaintiff  by  the  defen- 
dant this  prefent  Hilary  term  for  600/.  debt,  befides  cofts  of  fuit, 
or,  in,  touching  or  concerning  any  warrant,  (j'c.  whatfoever,  of 
or  any  way  concerning  the  famej  In  witnefs,  &c.  the  tenth  of 
February  1703.  And  then  replies,  quod  the  defendant  in  the  fame 
term  of  St.  Hilary  in  the  plea  of  the  defendant  mentioned  duo  ju~ 
dicia  de  Jimili  fumma  et  caufa  aciionis  'uerfus  eiwdem  the  plaintiff 
obtinuit,  and  that  the  plaintiff  the  aforefaid  deed  of  releafe  fuperius 
recitatum  non  dedit,  nee  intenf.  inter  eos  fore  dat.  fuit,  tempore 
figillationis  ejufdem,  of  the  errors,  &c.  de  et  circa  judicium  prae- 
diBum,  of  which  he  has  now  brought  his  writ  of  error,  fed  de  alio 
judicio  fic  ut  praefertur  obtent.  abfque  hoc,  quod  the  plaintiff  remifit, 
relaxavit,  &c.  to  the  defendant  om^ies  et  omnimodos  errores,  &c.  in 
judicio  praediofo  modo  et  forma  prout  he  has  alleged,  et  hoc  paratus 
eft  verificare  j  iinde  the  plaintiff  ut  prim  fays,  quod  in  reeordoy  &c. 
manifefte  eji  erratum,  allegando  errores  praedi£los  fuperius  per  ipfum 
allegatos  ;  and  prays,  quod  Judicium  praediBum  ob  errores  pracdiBos, 
et  alios  errores  in  recordo  et  procejfu  praediSlis  compertos,  revo- 
cetur,  &c.  And  to  this  the  defendant  demurs,  and  the  plaintiff 
joined  in  demurrer. 

Note,  the  placita  was,  P/acita  irrotulata  apud  Weflmonafterium 
coram  'T'homa  Trevor,  &c.  jufticiariis  do?ninae  reginae  de  banco  de 
termino  fanBi  Hilarii,  anno  regni  dominae  Annae  Dei  gratia  Ang- 
liae,  &c.  fecundo. 

Mr.  Broderick  moved  on  the  rule  for  judgment  nifi,  and  took 

this  exception  to  the  plea,  that  the  defendant  in  the  conclulion  of 

his  plea  prays  that  the  judgment  may  be  affirmed,  whereas  he  ought 

to  conclude  it  upon  the  eftoppel,  if  the  plaintiff  mai2utenere  feu  prO" 

fqui  debeat  his  writ  of  error  againft  the  defendant  contrary  to  his 

own  deed  of  releafe.     And  fo  is  the  entry  in  Sir  WilUajn  Pelhani's 

cafe,    I  Co.  14.  a.  and  21  Edw.  4.  43.  another  entry  accordingly. 

(Note,  in  the  book  of  Ediv.  4.  there  is  no  contra  fcriptum,  nor 

breve,  but  it  is  pleaded  to  the  errors.)     For  the  court  upon  this  plea 

cannot  affirm  the  judgment,  but  can  only  award  a  7///  capiat  per 

breve,  as  they  have  done  in  this  cafe.     And  it  is  a  general  rule, 

that  wherever  the  defendant  by  his  plea  demands  fuch  a  judgment 

as  the  court  cannot  give,  the  plea  is  ill.     And  upon  that  foundation 

the  cafe  of  Bife  verf.  Harcourt  was  ruled,  where  in  affumpfit  the 

defendant  pleaded  in  abatement  an  attainder  in  the  plaintiff,  and  the 

plaintiff  replied  a  pardon,  and  concluded  his  replication,  UJide  petit 

judicium  et  damna,  ^c.  and  that  was  held  to  be  a  difcontinuance, 

I  for 
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{a)  This  was  for  hc  ought  Dot  to  havc  concluded  In  bar,  but  only  have  affirmed 
u^BroJ^rid  (^)'  ^°''  '■'■'^  matter  of  the  replication  being  triable  by  the  record, 
but  I  report  it  and  Hot  by  the  country  (in  which  cafe  only  upon  a  plea  in  abatement 
as  the  true  ^f^^j^  tpj^i  ^^d  the  plaintiff  can  have  final  judgment)  the  plaintiff 
Sn'^of  thl^  could  have  only  a  refpondes  oiifter.  To  this  it  was  anfwered  and  re- 
cafe  of  Bip  folved  by  the  court,  that  the  beginning  of  the  plea,  and  the  conclu- 
V.  Hartourt  ^^^^  ^jT  j^^  j.^  y^^  come  to  thofe  words,  et  quod  idem  judiciu?77,  &c. 
hea'rdTtVom"  was  proper  and  right,  and  therefore  the  addition  of  thofe  words  was 
the  chief  ju-  but  furplufige,  and  that  fhould  be  rejeded.  And  Hok  and  Powell 
^'""  faid,  that  the  plea  was  a  bar  of  the  writ  of  error  ;  and  Powell  faid, 

The  words  he  wondered  how  Mr.  Broderick  could  fancy  it  was  an  efloppel. 
H«//ufedwcre,  jy^y^  faiJ,  that  where  in  debt  for  rent  the  plaintiff  counts  on  a  de- 
the  ^no!°  niife,  and  does  not  fay  by  indenture,  the  defendant  pleads  nil  ha- 
biiit  in  tenementis,  the  plaintiff  may  reply,  the  demife  was  by  in- 
denture, and  demand  judgment,  if  againft  that  the  defendant  fhall 
be  admitted  to  plead  the  plea ;  it  is  a  good  replication,  and  the  de- 
fendant is  eftopped.  But  if  in  that  cafe  the  defendant  had  replied 
an  effate,  and  gone  to  iffue,  on  evidence  the  iffue  might  have  been 
againft  him,  becaufe  he  did  not  rely  on  the  eftoppel  in  pleading ; 
but  here  this  releafe  is  not  an  eftoppel,  but  a  bar. 

What  aver-  Then  Mr.  Broderick  took  another  exception,  that  it  was  not 
mentis  goo  .  ^^^^^^^  ^^^  where  in  the  plea,  that  this  judgment,  of  which  the 
writ  of  error  was  brought,  was  the  fame  judgment,  the  errors  in' 
which  were  releafed,  except  only  in  the  body  of  the  pleading  of 
the  releafe,  as  if  there  were  fuch  an  averment  in  the  releafe  itfelf, 
which  was  naught :  for  no  iffue  could  be  taken  on  that ;  but  there 
ought  to  have  been  a  diftindl  averment  of  that,  either  in  the  end  of 
the  plea,  as  you  fee  it  often  in  pleas  of  recoveries  in  other  anions, 
Cc.  or  elfe  after  the  xi'ords,  de  et  concenien.  judicium  praedi^ium, 
the  defendant  Oiould  have  added,  exijlens  idem  judicium,  of  which 
the  plaintiff  has  now  brought  his  writ  of  error  ;  and  fo  upon  that 
averment  iffue  might  have  been  taken. 

Hclt  chief  juftice  faid,  there  was  never  fuch  a  form  of  pleading. 
And  Powell  faid,  it  was  better  this  way. 

Holt  chief  juftice.  The  plea  is  good  now  after  the  releafe  is  fet 
out  upon  oyer,  for  now  it  appears  to  be  a  releafe  of  this  judgment, 
and  it  fliall  not  be  intended  that  there  was  another  judgment  be- 
tween the  fame  parties  of  the  fame  term.  And  your  replication  is 
not  good ;  for  if  there  were  another  judgment,  to  which  this  re- 
leafe might  he  applied,  you  fhould  have  pleaded  it  fpecially  and 
certainly,  and  have  averred,  that  this  releafe  was  a  releafe  of  the 
errors  in  that  judgment,  and  fo  have  given  the  plaintiff  an  oppor- 
tunity 
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bar. 


tunity  of  anfwerlng  that  judgment,  as  by  pleading  //;//  tiel  record. 
For  if  there  be  no  fuch  record,  the  very  foundation  of  your  repli- 
cation is  gone  ;  for  if  there  be  no  other  judgment,  this  releafe  re- 
leafes  this  judgment,  and  the  traverfe  is  of  a  thing  in  the  air. 

Mr.  Eyre  faid,  that  there  was  a  precedent  in  Ra/lal,  where  a 
releafe  of  errors  was  pleaded,  and  the  conclufion  of  the  plea  was 
as  this  is.  But  the  court  agreed  it  was  not  the  proper  way  of 
pleading. 

The  court  would  not  alter  the  rule. 

Copley  verf.  Delaunoy. 

IN  an  adion   of  debt  upon  a  bond  in  the  Common  Pleas,  the  s.  C.  i  Mod. 
plaintiff  declares,  quod  cum  the  defendant   at  London,  &c.  per  ^^'  ^^^" 
quoddavi  fuum  obligatorium,  (Sc.  omitting  the  word  fcriptum.     The  ^cation '^^^ 
defendant  prays  oyer  of  the  bond,  and  it  is  entred  in  baec  verba,  pleaded  in 
and  pleads  in  bar,  that  the  plaintiff  had  not  fpecificd  the  bond  ac-  '"' 
cording  to  the  ad  of  parliament,  and  the  plaintiff  demurred. 

Mr.  ferjeant  Wlntaker  moved  the  court  upon  the  rule  for  judg- 
ment for  the  plaintiff,  nifi,  &c.  that  this  was  a  good  plea  in  bar, 
for  it  was  a  temporary  bar.  Like  the  cafe  of  an  outlawry,  which 
is  a  good  plea  in  bar  in  an  adion  of  debt.  And  as  in  this  cafe,  after 
the  time  limited  in  the  adt  of  parliament,  or  that  the  plaintiff  has 
paid  the  penalty,  he  is  intitled  to  fue  again  ;  fo  in  the  cafe  of  an 
outlawry,  after  a  pardon,  or  reverfal  of  the  outlawry  by  writ  of 
error,  the  party  is  reflored  to  his  adion.  And  yet  the  judgment 
upon  the  plea  in  bar  is  final  to  the  plaintiff  in  that  cafe,  as  well  as 
in  this;  and  therefore  this  may  as  well  be  pleaded  in  bar  as  that. 
Secondly,  if  this  be  no  plea  in  bar,  yet  now  by  the  demurrer  the 
plaintiff  has  confeffed,  that  he  has  not  fpecified  the  bond,  and  there- 
fore the  court  cannot  give  judgment  for  him ;  for  by  the  exprefs 
words  of  the  ad  of  parliament  the  debt  is  not  recoverable.  Thirdly, 
the  declaration  is  naught,  for  the  omiffion  oi  fcriptum ;  for  the 
^ebt  cannot  be  raifed  without  deed. 

Serjeant  Selby.  That  the  reafon  of  the  cafe  of  outlawry  is,  be- 
caufe  the  debt  is  forfeited  to  the  crown,  and  fo  the  plaintiff  had  no 
right  of  adion,  which  diflinguifhes  it  from  this  cafe.  But  that 
according  to  Ferrar's  cafe,  if  this  plea  be  a  good  bar,  it  mufl  be 
a  perpetual  bar,  which  it  is  not  by  the  ad  of  parliament,  and 
therefore  it  is  no  plea  in  bar.  As  to  the  third  objedion,  he  faid, 
that  the  bond  being  fet  out  upon  oyer,  it  did  now  fufficiently  ap- 
;  4  K  ^  pear 
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pear  to  the  court,  that  there  was  fuch  a  bond,  and  that  made  the 
declaration  good. 

Pof,.  1Z43.  Trevor  chief  juftice.  This  matter  cannot  be  pleaded  in  bar,  for 
it  is  a  temporary  bar,  and  that  is  but  a  plea  in  abatement ;  and  that 
IS  the  difference  between  a  plea  in  abatement  and  bar. 

Tracy.     The  words  are,  the  debt  fliall  not  be  recoverable,  but 
yet  the  right  of  aftion  remains.     The  difference  in  the  cafe  of  out- 
lav/ry  in  the  plaintiff,  where  it  fliall  be  pleaded  in  abatement,  and 
where  in  bar,  makes  this  matter    plain.     In   trefpafs,    and    other 
Co.  Litt.        adions   where    the   damages  are  uncertain,    and   confequently  the 
r'fh  Kii      right  of  aiftion  not  forfeited,  there  outlawry  can  be  only  pleaded  in 
C.  B.  16;.      abatement;  becaufe,    though  the    plaintiff  is  under  a   difability  of 
fuing,  yet  the  right  of  adion  remains  in  him.     Otherwife  in  debt, 
affumpfit  for  a  fum  certain,  &c.  there  the  debt  being  forfeited   to 
the  crown,  the  plaintiff  has  no  right  of  adlion  in  him,  and  there- 
fore in  thofe  cafes  outlawry  may  be  pleaded  in  bar.     But  the  proper 
way  of  pleading  this  is,  with  zji  refponderi  debeat  quoufque,  &c. 

kis"o'con-'  Trcuor  chief  juflice.  As  to  the  demurrer,  though  it  does  con- 
feffion,  for  a  fefs  the  matter  of  not  fpecifying,  yet  that  fhall  not  hinder  the 
demurrer  con- p|.:^jjj(iff  fpgj^^  having  his  judgment;  for  want  of  a  fpecification, 
but^what  is  "^  'il^e  all  other  matters,  mufl  be  taken  advantage  of  in  a  regular  way, 
weliandfuffici  and  by  proper  pleading. 

eatly  pleaded. 
Jlex  V.  the  biihop  of  Chefter. 

Ftrfcriptum        Troxy  juftice.     As  to  the  third  objedlion,  the  cafe  of  Sir  William 

Wa"omifted°' ^'''''"^"0' '^'''^y*  ^^^^"'"'^'^'^  is  J"  P°'"^    that  it  is  wcll  cnough.     Note 

in  debt  on  a    in  that  Cafe,  per  quoddam  fcriptum  fuitm  obligatorium  was  left  out ; 

bond.  i^yj  ygj  there  being  a  profert  of  the  bond  in   the  end  of  the  decla- 

'°"^^'^"^°9' ration,  and   upon  oyer  the  condition  of  the  bond   being  fet  forth, 

and   by  that  it  appearing  to  be  a  bond  with  a  condition,  and  alfo  it 

being  found  by  the  verdidl  upon  iflue  upon  folvit,  that  there  is  a 

debt  due  to  the  plaintiff,  the  court  gave  judgment  for  him. 

And  the  like  judgment  was  given  in  this  cafe,  the  rule  being 
made  abfolute. 

Co.  Lit.  47.  Bifhop  of  Winchefter  verf.  Wright. 

a.   144.  a. 

Dcbtdoesjot  T]sj  debt  for  rent  upon  a  demife  of  a  fifliery  to  the  defendant  for 
of  rent  refer-  '  three  livcs,  thc  plaintiff  in  his  declaration  fet  out  the  demife, 
ved  upon  a  virtute  cujiis  the  lefiee  entred,  et  fait  et  adhuc  eft  inde  pojfejjionatm. 
live!,  livi^"  The  defendant  pleaded  nil  debet,  and  there  was  a  verdidl  for  the 
(be  lives.  I  plaintiff. 
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plaintiff.  And  ferjeant  Pratt  moved  in  arreft  of  judgment,  that 
it  appeared  upon  the  declaration,  that  the  eftate  for  three  lives  was 
continuing,  and  therefore  debt  did  not  lie,  it  being  a  rent  ilTuing 
out  of  a  freehold. 

Serjeant  Hooper  in  anfwer  fald,  that  this  was  well  enough  after 
a  vcrdidl,  for  that  nil  debet  put  all  the  matter  in  iffue,  and  if  the 
eftete  had  not  been  determined,  the  plaintiff  could  not  have  had 
a  verdidl ;  and  that  that  matter  indeed  was  the  greateft  matter  liti- 
gated at  the  trial,  and  therefore  the  continuing  not  appearing  di- 
redlly,  the  ccurt  would  take  the  eflate  to  be  determined. 

Pratt  faid,  that  the  averment  in  the  declaration  of  the  fuk  et 
adhuc,  &c.  was  an  exprefs  averment  that  the  eftate  did  continue ; 
but  if  it  were  only  indifferent,  it  would  not  be  good,  for  the  plain- 
tiff ought  to  (hew  exprefly  in  his  declaration,  that  the  eftate  for 
three  lives  was  determined,  or  elfe  he  was  not  intituled  to  bring  his 
adion  of  debt  within  the  ftatute  of  Hen.  8.  Which  was  agreed  by 
the  court,  and  the  judgment  arrefted. 


A 


Buckfome  verf.  Hofkin.  s.c.Saik.;?, 

6  Mod.  263, 

Writ  of  error  was  brought  of  a  judgment  in  ejedlment  In  the  V^^[^  -2. 

Common  Pleas,  and  the  defendant  in  error  fued  out  a  fare  sdre  facias 
facias  quare  executionem  non,  to  compel  the  plaintiff  to  affign  his  g'""-^  <'^<'<'«- 
errors,  and  there  was  a  variance  in  the  fare  facias  from  the  judg-  yl"i^j^"^i^- 
ment  j  for  the  judgment  was  of  two  mefuages,  and  the  fcire  facias  fetting  out 
recited  it  to  be  but  of  one.     And  Mr.  Raymond  for  the  plaintiff  in  the  judgment 
error,  perceiving  the  variance,  pleaded  nul  tiel  record  of  the  judg-  ^^le. 
ment.     And  now  Mr.  fVilliams  moved,  that  the  fcire  facias  might 
be  amended,  becaufe  it  was  but  vitium  clerici  in  varying  from  the 
record,  which   was    his    inftrudions ;    and   he  cited  2  Ventr.  49. 
where    an    original   in   trefpafs,    of  trefpaffes   done  in  two  Kings 
reigns,  contra  pacem  noflram,  was  amended  and  made,  contra  pa- 
cem  noflram  et  contra  pacem  facobi    nuper  regis,  by  the  curfitors 
inftrudtions. 


Holt  chief  juftice.     This  is  a  good,  fcire  facias,  but  only  it  does  Paf'^'^I^W.^.. 
not  indeed  come  up  to  your  cafe.     In  that  cafe  in  Ventris  the  ori-  (_°ocker/ 
glnal  was  wrong,  and  therefore  it  was  amended.  Ante,  564,. 

Powell  juftice  agreed ;    and  that  7ion  conflat  to  them,  but  there 
might  be  fuch  a  judgment  as  was  recited  in  t^ae  fcire  facias. 


And 
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And  for  this  reafon  they  refufed  to  amend  It.  Then  Mr.  Wil- 
liams moved,  that  the  writ  might  be  quafhed ;  but  the  court  faid, 
there  was  no  fault  in  the  writ  to  quafh  it  for,  and  that  he  muft 
difcontinue. 

Note,  in  tliat  cafe  in  Venfris  the  writ  was  a  good  writ,  if  the 
trefpafs  had  been  ail  done  in  one  King's  reign  j  and  therefore  all 
the  fault  was,  that  it  did  not  fit  the  cafe,  as  it  is  here.  And  all 
the  difference  in  the  writs  for  feveral  trefpaffes,  where  they  are 
done  in  one  King's  reign,  or  in  more,  is  in  the  conclufion,  contra 
pacem  of  one  only,  or  contra  pacem  of  both  ;  which  was  the  reafon 
why  the  court,  in  Ventris,  held  it  a  matter  of  fad,  and  not  a  mat- 
ter of  law,  as  was  objedcd,  and  amendable.     See  2  Ventr.  49. 

Afterwards  at  another  day  Mr.  Williams  came  and  prayed,  that 
\ht  fcirc  facias  might  be  amended,  and  cited  i  Roll.  199,  and  797. 
Barnes  "verj.  Worlich^  where  the  bail  fued  an  audita  querela,  and 
a  Jcire  facias  upon  it,  in  the  time  of  King  James,  which  recited 
the  audita  querela,  and  the  capias  againft  the  principal,  and  the 
return  of  it;  which  capias -wn^  awarded  in  the  time  oi  Elizabeth, 
and  ihtfcire  facias  recited  it  to  be  per  breve  domitiae  reginae  Afig- 
liae  vicecomiti  nojlro  de  S.  direSium,  which  is  to  the  fheriff  of  the 
King  that  now  is ;  that  was  amended. 

Holt  chief  juftice.  That  was  a  bad  writ,  and  a  fault  in  the  body 
of  the  writ. 

Williams.  I  will  next  cite  your  Lordfliip  fome  cafes  of  writs  of 
fcire  facias  amended,  that  were  right  writs  conlidered  in  themfelves. 
22  Edzc.  4.  b.  b.  &  fcire  facias  was  brought  to  have  execution  of 
a  judgment  recovered  by  A.  and  B.  Sulyarde  for  the  defendant 
prayed,  that  the  writ  may  abate,  becaufe  the  judgment  was  reco- 
vered by  A.  only  ;  but  the  court  amended  the  writ,  becaufe  it  was 
but  viiium  clcrici.  11  Hen.  7.  25.  a.  2i  fcire  facias  upon  a  judg- 
ment in  aflife,  where  one  of  the  plaintiffs  was  knighted  after  the 
iudgment,  the  writ  was  brought  by  A.  B.  mil.  and  B.  C.  mil.  and 
the  recovery  was  recited  to  be  by  A.  B.  mil.  and  B.  C.  viodo  mil. 
whereas  the  record  of  the  judgment  was  by  A.  B.  mil.  and  B.  C. 
without  naming  him  miles ;  and  the  court  held,  that  the  writ  was 
ill,  becaufe  it  ought  to  have  been,  cum  A.  B.  tniles,  et  B.  C.  modo 
miles,  per  nomen  A.  B.  militis  et  B.  C.  recuperaverunt,  &c.  but  that 
it  was  but  the  miftake  ot  the  clerk  in  mifreciting  of  the  record,  and 
therefore  it  flvjuld  be  amended.  2  Kcb.  175.  Williams  ij.  Moore, 
in  a  fcire  feri  inquiry,  in  the  recital  of  the  judgment,  curia  domini 
regis  was  miflaken  for  nuper  Oliver!,  and  was  amended,  becaufe 

it 
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it  was  a  iudicial  writ,  and  the  miftake  in  the  recital  of  the  record, 
which  the  clerk  had  before  him.  2  Cro.  372.  PP^headoti  verf.  Sugg, 
in  a  writ  of  inquiry  of  damages  the  writ  mentioned,  that  the 
pJaintifF  was  nonfuited,  ideo  W  inquirendum  occafione  fermijfa, 
whereas  the  judgment  was  upon  demurrer ;  and  yet,  becaufe  it 
was  a  judicial  writ,  it  was  amended  in  the  King's  Bench  after  error 
brought  there  upon  the  judgment.  So  the  cafe  in  Kcb.  was  after 
«rror  brought.  3  Cro.  760.  Whalley  verf.  MoJ'eley :  the  writ  of  in- 
■quiry  of  damages  was  awarded  by  the  roll  returnable  Martis pof^  tres 
'Trin.  but  the  writ  was  made  returnable  Mercurii  poft  tres  'Trin. 
and  executed  Martis  pojl  tres  Triu.  and  it  was  amended  by  the 
roll,  becaufe  it  was  "jitium  clerici  to  make  it  returnable  upon  an- 
I  other  day  than  was  warranted  by  the  roll ;  and  it  might  be  exe- 
cuted upon  the  day  of  the  return.  But  otherwife  it  had  been,  if 
the  writ  had  been  executed  upon  the  IFednefday,  the  day  the  writ 
was  returnable,  2  Sid.  7,  12.  there  the  court  refufed  to  amend  the 
return  of  a  capias  ad  fatisfaciendum^  but  here  they  take  the  dif- 
ference between  that,  and  a  venire  facias,  becaufe  (as  it  feems) 
that  is  to  be  made  out  by  the  award  upon  the  roll,  which  reafon 
rules  this  cafe. 

The  court  refufed  to  amend,  becaufe  the  plaintiff  in  error  had 
taken  advantage  of  this  miftake  in  the  writ,  by  pleading  nul  tiel 
record ;  and  becaufe  this  writ  was  a  good  writ  upon  the  face  of  it, 
and  all  that  was  amifs  in  it  was,  that  it  did  not  fit  the  defendant's 
cafe.  Holt  chief  juftice  faid,  that  if  the  defendant  had  appeared, 
and  taken  no  advantage  of  this  variance,  the  court  might  have 
amended  it.  But  here  nul  tiel  record  is  pleaded,  and  can  we 
amend  when  they  have  taken  advantage  of  it.  He  faid  alfo,  that 
this  is  not  fuch  a  miftake  as  makes  the  writ  erroneous,  but  is  a 
miftake  in  a  matter  of  facfl.  He  faid  alfo,  that  the  plaintiff  in 
error  might  plead  to  this  writ  oi  fcire  facias,  the  v/rit  of  error  pieafoa 
depending,  but  then  he  inuft  fhew  in  his  plea,  that  he  has  nffigntd  fdn  fatiaj  to 
his  errors,  or  elfe  the  plea  is  naught.      Powell  faid,   that  at  this  enfof^ai^gn- 

'  r  o  *  TTicnc  Oi  cr- 

rate  you  might  amend  all  variances  in  writs.     Now  fuppofe  a  for-  jors. 
medon  were  brought  for  ten  acres,  could  it  be  mended  and  made 
twenty  acres  by  the  curfitor's  inftrudlions.     Pow^/Zand  Holt  doubted 
of  this. 

At  another  day  the  cafe  was  ftirred  again,  and  the  chief  juftice 
faid,  the  cafes  were  many  of  them  obfcure,  and  fome  of  them 
for  faults  apparent  in  the  writ  itfelf,  and  that  the  cafe  in  2  Cro. 
was  the  ftrongeft  cafe  for  the  amendment.  But  he  faid  Mr. 
Williams  fhould  have  cited  his  cafes  at  firft.  He  faid,  that  here  a 
man  was  warned,  to  (hew  why  execution  fhould  not  be  granted  of 
one  mefuage,  and  when  he  appears,    you  will  make  him  anfwer 

\  L  for 


io6o  Mich.  Term  3  Annae  reginae. 

for  two  mefuages.  That  it  was  hard  to  alter  the  writ  in  fubftance, 
and  make  it  quite  another  thing;  that  they  might  fue  out  a  new 
writ,  becaufe  it  was  another  record.  Powell  faid,  that  this  plea  of 
i7ul  tiel  record  was  a  good  plea  when  it  was  pleaded,  and  that  all 
variances  were  not  amendable. 

Mr.  Williams  did  not  move   any  more,    but  took  out  a  new 
fcire  facias,    to  which  the    plaintiff  in  error  pleaded  the  former 
fcire  facias  depending,  for  delay,  it  being  no  plea  by  reafon  of  the 
variance. 

^taere  of  this  cafe  ?  becaufe  the  cafes  cited  by  Mr.  Williams 
feem  to  be  ftrong  to  the  purpofe,  and  the  court  (as  I  thought) 
ruled  the  matter  haefttanter. 

The  laft  day  of  the  term  upon  a  motion  by  Mr.  Salkeld  in  the 
Brewfterv.  cafe  between  Mr.  Breivfter  and  Wells  for  the  curacy  oi  Aldgate  a 
^d\s,6MQi,.  Jlire  facias  out  of  the  Petty  bag  returned  in  the  Queen's  Bench  to 
*"^"  repeal  the  Queen's  letters  patent  granted  to  Wells,   was  amended, 

and  Sping  a  man's  name  was  amended  and  made  Spring,  by  the 
inftruiftions  given  to  the  clerk  of  the  Petty  bag ;  and  the  clerk  of 
the  Petty  bag,  who  made  out  the  writ,  was  fent  for  to  amend  it, 
becaufe  he  who  made  it  ought  to  amend  it ;  and  the  court  ex- 
amined him  touching  the  truth  of  the  inftrudions. 

The  laft  day  of  Hilary  term  3  Aji7%.  {abfente  Holt  chief  juftice) 
upon  the  motion  of  Mr.  Pe7jgelly  a  fcire  facias  was  amended  j 
and  where  the  judgment  was  recited  as  a  judgment  of  the  third 
year  of  the  Queen,  that  was  amended,  and  made  the  firft,  agree- 
able to  the  record.  But  in  both  thefe  cafes  the  amendments  were 
made  before  plea  pleaded,  immediately  upon  the  return  of  the 
fcire  facias. 


Certainty.  /'~^ASE,  wherein  the  plaintiff  declared,  that  in  confideration 
See  now  the  \^^^  ^j^^  plaintiff  had  promifed  the  defendant,  to  buy  up  for 'him 
Ann.  cap.  16.  all  the  plums  he  could,  and  deliver  them  to  him,  the  defendant 
&  ftat.  5  Geo.  promifed  to  pay  the  plaintiff  fo  much  per  hundred  for  the  black 
>-"pi3'  an(j  i^iug  plums,  and  fo  much  for  the  white,  and  avers  that  he 
bought  and  tendered  the  defendant  fo  many  black  and  blue  plums, 
j(iitc,()6\.  and  he  refufed  to  accept  them,  to  his  damage.  After  verdidl  for 
Tender  and  the  plaintiff  Mr.  Page  moved  in  arreft  of  judgment.  Firft,  that 
re  u  a  a-       .jj.  jjj  ^^^  appear  how  many  blue  plums,  and  how  many  black 

mountsto  ac-  ^^  •         n     \   '  r  \ 

ceptance.  plums  there  were,  ni  ejt,  how  many  of  each  fort.  But  to  that 
it  was  anfwered  and  refolved,  that  the  black  and  blue  ones  being 
to  be  both  of  the  fame  price,  it  was  not  material  j    olhervvife,  if 

the 
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the  white  and  black,  had  been  put  together  without  difference. 
Secondly,  that  the  plaintiff  did  not  aver,  that  the  plums  he  ten- Averment  aid- 
dered  were  all  he  had  bought,  or  could  buy ;  and  unlefs  he  had  «'^  ^y  ^"'^'^'• 
done  fo,  he  had  not  performed  his  part,  and  was  not  intitled  to 
his  aftion.  But  to  that  it  was  anfwered  and  refolved,  that  that 
was  now  cured  by  the  verdidt ;  for  unlefs  the  plaintiff  had  proved, 
that  thofe  were  all  he  had  bought  or  could  buy,  it  would  have 
been  againft  him,  for  want  of  proving  the  performance  of  the 


confideration. 


Regina  v^rf.  Tvichin. 


AN  information  was  preferred  by  Mr.  Attorney  general  againft  s.  C.  Saiic. 
the  defendant,  for  writing  and  publifhing  a  libel  called  the  |'^^''^5-j^^^j 
Obfervatory  and  the  Obfervators  laid  in  the  information  were  very  268. 
fcandalous.     Iffue  was  joined  in  the  eaufe  in  Trmity  term  laft,  and  ^'^nire  facias 
the  venire  facias  was  returnable  the  23d  of  QSlober,  which  was  the  o"7l™anVi- 
firft  day  of  the  term  ;  and  the  dijiringiu  was  tefted  the  24th  oijh-wgas  tertcd 
O^ober,  and  it  was  moved  in  arreil  of  judgment,   the  defendant  ^+^^'^^  '"'"''f-.^ 
being  convidled  upon  the  trial,    that  this  was  a  difcontinuance.  ^ommuancc! " 
This  being  a  caufe  of  great  expedation,  it  being  a  profecution  di- 
redted  by  the  Queen  at  the  inftance  of  the  Houfe  of  Commons,  it 
was  very  elaborately  argued  by  Sir  Thomas  Pewys  the  Queen's  />n- 
^ier  ferjeant,  and  Mr.  Attorney  general ;   that  it  was  amendable 
by  the  award  upon  the  roll,   which  is  injianter,   ideo  praeceptum 
ejl^  cifc.  and  which  the  clerk  ought  to  have  purfued.     And  after 
very  folemn  and  long  arguments  on  both  fides,  the  court  this  day 
argued  the  cafe  feriatim. 

Gould  juftice  held  firft,  that  it  was  amendable  at  common  law.  Amendment 
upon  the  authorities  following.  2  Bulll.  35.  a  cafe  cited  by  2>/_  in  criminal 
'■certon  in  the  cafe  of  Odington  verf.  Darby,  where  two  men  were 
indi(5led  at  the  alhfes  for  felony,  and  found  guilty,  and  the  indidl- 
ment  was  in  the  fingular  number.  And  Teherton  doubting  whe- 
ther it  were  good  or  no,  reprieved  the  men,  and  put  the  cafe  to 
nine  of  the  judges  at  the  table,  who  all  agreed,  that  the  indidl- 
inent  was  amendable,  and  accordingly  it  was  amended,  and  the 
men  were  hanged.  Raymond  440.  Engkjield  and  Smith's  cafe. 
There,  445.  the  book  fays,  the  fecond  exception  was,  that  the  in- 
didment  fets  forth  a  certificate  from  the  commiffioners  under  their 
hands,  but  not  under  their  feals  as  the  ftatute  requires ;  but  the 
court  refolved,  that  in  regard  the  certificate  found  in  haec  verba  in 
the  verdift  appears  to  be  under  their  feals,  it  fliall  be  amended,  and 
it  was  amended,  i  Sid.  243.  Rex  verf.  Percivall  et  alios :  an  in- 
diftment  for  a  riot  in  tlie  city  of  Canterbury,  and  the  venire  Ja- 
i  cias 


io62  Mich.  Term  5  Annae  reginae. 

aas  and  other  procefs  were  dlreded   vicecomitibus  de  Canterbury^ 
where  there  was  but  one  flieriff,  and  the  return  of  the  procefs  was 
by  one  only ;   and  the  court  upon  examination  of  the  flierifF  of 
Canterbury  upon  oath,  that  there  was  but  one  fherifr,  amended   the 
procefs;  and  that  at  common  law,  and  not  upon  the  ftatutes  of 
jcofailes.     He  faid,  that  there  was  but  one  cafe  againft  this,  and 
that  was  the  cafe  of  Tbccbalds  verf.  Neixjton,  Stiles  307.   where  in 
an  adion  upon  the  ftatute  of  inmates,  the  diftrhigas  bore  tejie  on  a 
Sunday,   and  out  of  term,  and  upon   a  queftion  whether  it  were 
helped  by  the  llatute  of  jeofails,    it  was  refolved   by  Rolle  chief 
iuftice  to  be  excepted.     [Note,   Holt  chief  juftice  obferved  upon 
this  cafe,  that  it  was  ftrange,  when  the  bar  was  fo  learned  as  it 
was  in  thofe  times,  that  no  body  thought  of  the  ftatutes  of  amend- 
ments, which  they  mufl:  needs  have  done,  if  it  had  not  been  taken 
for  granted  by  all  men,  that  the  ftatutes  of  amendments  had  not 
extended  to  criminal  cafes;  but  they  went  upon  the  ftatutes  ofyVo- 
failes.]     And    in   the   cafe   of    the  King   verf.  Sheriiigtcn  Talbot^ 
I  Cro.  311.  and   i  'jones  320.  where  in  a  quo  loarranto  the  -venire 
was  mifawarded,  and  a  verdidl  for  the  defendant ;  the  verdidl  was 
fet  afide,  and  the  court  held,  that  the  ftatutes  o{  jcofailes  did  not 
extend  to  quo  ivarrantos  or  inforjnations  of  intrufion,  becaufe  the 
KinfT  is  not  bound  unlefs  he  is  named. 

o 

Secondly,  if  it  had  not  been  for  the  authority  of  the  cafe  of 
Bradley  -verf.  Baggs,  Teh.  204.  2  Cro.  283.  I  Hiould  think  it> 
well  enough,  becaufe  it  is  a  continuance  from  day  to  day,  which 
no  day  intervening  is  a  perfedt  continuance.  1  The  cafe  of  Telv. 
was  thus :  a  writ  of  appeal  was  fued  out  returnable  a  die  JanBt 
Michaelis  in  1  5  dies,  which  was  the  fixteenth  of  OSlober,  and  the 
capias  upon  it  bore  tejie  the  twenty-third  of  C£i:ber,  where  it 
ought  to  have  born  teJle  the  fixteenth  of  OBober,  and  was  return- 
able oBabis  Hilarii,  which  was  the  twenty-third  of  "yanuary,  and 
the  exigent  upon  this  capias  bore  tifle  the  twenty-fourth  of  fa- 
iiuary,  where  it  ought  to  have  born  te  'e  the  hmt  day  of  the  re- 
turn of  the  capias,  viz.  the  twenty-third,  and  the  exigent  was 
returnable  a  dieJanSlae  Trijiitatis  in  quindecim  dies,  which  is  the 
twentieth  of  June  following,  and  the  allocatis  comitatibus,  that 
iflued  upon  it,  bore  teJle  the  twenty-firft  of  'yune,  where  it  ought 
to  have  born  tefte  the  twentieth,  and  for  all  thefe  gaps  in  the  pro- 
cefs the  court  held  the  appeal  to  be  difcontinued,  becaufe  every 
procefs  ought  to  ifTue  inftantly,  and  without  any  mean  time  the 
one  before  the  other.]  But  however  that  may  be,  I  hold  it,  if  it 
be  ill,  to  be  amendable  at  common  law. 

Difcontmu-         Powys  jufticc.     The  words  of  the  ftatute  of  8  Hen.  6.  c.  12.  are 
mat^OT  8-"^°'  ^^""y  g^"^'"^^>  "  That  the  King's  judges  of  the  courts  and  places  in 

iufndable  by  *'   whlch 

8Hen.6.c.i2.  a 


Mich,  lenri  3  Annae  regmae.  1063 

*'  which  any  record,  procefs,  plea,  warrant  of  attorney,  writ,  pa-  1 

*'  nci,  or  return,  which  for  the  time  being  {hall   be,    fliall  have  | 

"  nower  to  examine  fuch   records,  procefs,  words,  pleas,  warrants  ; 

"  of  attorney,  writs,  panels,  or  returns,  by  them  and  their  clerks,  | 

*'  and  to  reform  and  amend  (in  affirmance  of  the  judgments  of  fuch  j 

"  records  and  procefs)  all  that  which   to  them   m  thcti    HlciCLion  ! 

"  kemeth  to  be  mifprifion  of  the  clerks,  in  fuch  records,   procef-  -  j 

**  fes,   words,   plea,   warrant  of  attorney,  writ,   panel,   and  return  j 

•'  (except  appeals,  indidments  of  treafon,  and  of  felonies,  and  the  ' 

*'  outlawries  of  the  fame,  and  the  fubftance  of  the  proper  names, 

**  lurnamcs,  and  additions  left  out  in  original  writs,  and  writs  of  : 

*'  exin;eiit  and  other  writs  containing  proclamation) ;   fo  that  by  fuch  ■ 

*'  miil^rifion  of  the  clerk  no  judgment  fhall  be  revers'd,  or  an- 
*'  null'd."  Now  the  words  of  the  flatute  being  general,  and  the 
exception  reflirain'd  to  appeals  and  indiftments  of  treafon  and  felo-  .  I 

nies  and  outlawries  of  the  f;me,  it  is  ftrange  how. this  flatute  came  ; 

ever  to  receive  fuch  a  reftrain'd  conftrudion,  as  that  it  fliould  not  \ 

extend   to   criminal  cales,  againfl  fuch   plain   words.     In  my  lord  ' 

Fitziviilter's  cafe,    which   was  an   information   in  nature  of  a  quo  zLev.  I'^q. 
ivarranto  for  a  fi  'ery  in  the  river  oi' -Thames  in  a  place  extending  3  K^^b  465, 
into  feven  parilhes,  the  venire  facias  was  out  of  one  of  the  parilhcs  '^  5.5'9- 
only,  where  it  ought  to  have  been  out  of  them  all.     And  there  my 
lord  Ha/e  was  of  opinion,  that  it  was  helped  by  the  flatute  ofyVo- 
failes  o(  21  Jac.  i.e.  12.  where  after  a  verdidt  the  vifne  coming  out 
of  more  or  fewer  places  than  it  ought  to  be,   is  helped.     See  i  Siii. 

66.    I  Keb.  191,  215.  and  that  though  it  was  in  the  cafe  of  the  King,  j 

it  being  not  included   in  the  exception,  which  is  only  of  any  writ,  . 

declaration  or  fuit  of  appeal  of  felony  or  murder,  any  indic'tment  i 

or  prefentment  of  felony,    murder,   or  treafon,  or  any  procefs  up-  , 

on  any  of  them,    or  any   writ,    bill,  adtion,    or  information    upon  j 

any  popular  or  penal   llutute.     And  Hale  fiid,    that  the  exception  j 

was  an  excellent  key  to  explain  the  flatute  by,  and  a  perfect  argu- 
ment that  in  cafibus  mii  exceptis  the  flatute  was  to  take  place.     I'he 

reflofthe  court  were   indeed  of  another  .opinion,  upon  the  cafe  of  J 

the  King  and  Sheriirgton  Talbot,      i  Cro.     But  however,   I  am  ten- 
der of  giving  my  opinion  upon  the  flatute,   but  I  take  it  to  be  well  ^ 
as  it  is,  or  if  it  be  not,   yet  it  is  amendable  by  the  common   L\v. 
To  prove  it  to  be  well  as  it  is,  he  ufed  the  fam.e  argument  as  Gould. 

And  as  to  the  cafe  oi  Bradley  verf.  Baggs,    he  fa  id,  as  it   was  re-  I 

ported  in  Teh.  there  was  a  gap  of  feven  days,  which   was  a  great  j 

one,  and  by  Croke's  report  of  the  cafe,  the  court  went  upon  that  ' 

gap.     And    in    2'eh.  there  are  other   taults.      As   to  making  the 
amendment  he  faid,  that  there  had  been  much  bolder  amendments  I 

made ;  that  this  was  only  an  error  in  procefs,  and  was  a  mere  mi- 
flake  of  the  clerk.     That  befides  thofe  cafes  of  amendments  at  com- 
,  men  law  in  criminal  cafes  cited  by  Mr.  juflice  Gould,  there  was 

4  M  Plumme\ 
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Plumme's  cafe,  Pahn.  480.  the  defendant  was  outlawed  upon  an  in* 
diftment  of  murder,  and  the  exa^iis  w«s  ad  comitatiim  without 
faying  meim,  and  the  attorney  general  prayed  a  certiorari  to  the 
coroners,  to  certify  where  the  defendant  was  exaSlus,  to  the  end 
that  upon  the  return  thereof  they  might  amend  the  return  of  the 
exigent,  according  to  a  precedent  cited  in  the  time  of  Edivard  IV. 
where  one  Statiley  was  indidted,  and  it  was  in  fome  places  Sanley^ 
and  a  certiorari  was  awarded  accordingly.  ^  i  Sid.  66.  i  Keb.  191, 
2 1 5.  Rex  -verf.  Reed.  Upon  iffue  joined  in  an  information  of  per- 
jury, one  of  the  jurors  return'd  upon  the  venire  facias  was  n.med 
y.  S.  and  upon  the  dijlrifigas  he  was  named  J.  S.jun.  but  hf  was 
not  one  of  the  twelve  tliat  tried  the  caufe,  and  all  the  judges  agreed 
it  to  be  well  as  it  was,  and  fome  of  them  held  it  was  aided  by  the 
itatutes  oi  jeojailes,  informations  at  common  law  not  being  within 
the  exception.  And  Tivifdeti  denied  that,  but  held  it  to  be  amend- 
able upon  8  Hen.  6.  the  exception  being  only  as  before.  He  cited 
alfo  I  Roll.  201.  n.  36.  Tborfi  vtrf.  Fanfianv :  if  the  aw„rd  of 
the  venire  facias  upon  the  roll  be  well,  and  this  wri  -f  venire  fa- 
cias ill,  yet  it  fhall  be  amended  by  the  roll ;  the  roll  being  the  adt 
of  the  court,  and  the  warrant  of  the  writ,  and  the  ault  is  only  the 
mifprifion  of  the  clerk :  this  cafe  is  there  faid  to  be  cited  'irin. 
39  Eliz.  which  cafe  is  reported  in  3  Cr.  572.  Rogers  v:rj.  Bird, 
and  was  alfo  cited  by  him.  Where  upon  iffue  joined  in  dcbr  noon 
a  bond,  the  venire  facias  was  returnable  fahbati  pofl  o^alns  T'ri- 
jjitatis,  and  the  diftririgas  was  tefled  the  day  after  cra::i  u;r  Trini- 
tatis,  and  becaufe  by  the  award  upon  the  roll  the  vam  e  facias  was 
But  note,  that  returnable  crajiino  Trinitatis,  which  was  well,  and  was  the  \  ricit 
this  was  a  day  jQ  make  the  Vf/z/V^ /^f/^j,  it  was  the  default  of  the  clerk  t-o  n  ke 
ofthtfefteof  it  contrary  to  the  roll,  and  it  was  therefore  ordered  to  le  amen  ^d 
the  (///fWrg^j.  acci  ding  to  the  roll.  He  faid,  that  he  admitted  that  tlnTe  cities 
were  only  civil  cafes,  but  that  the  ufe  he  made  of  them  v>  aS  10 
fhew,  that  thefe  variances  were  only  mifprifions  of  the  ck'  -,  and 
were  therefore  amendable  in  this  cafe,  for  the  fame  reafoii  thut  tliey 
were  amendable  in  thofe. 

Gould  juftice  in  his  argument  cited  the  cafe  of  Sir  ""ohn  Curfn  et 
ux.  2  Cr.  529.  an  information  upon  the  ftatute  of  recuf.nty  fd  i  is 
recufancy  of  the  wife,  the  defendants  appeared,  and  the  record  was, 
et  praediolus  fohannes  Curfon  et  Magdalena  veniunf,  et  praedx^a 
Magdalena  dicit,  quod  ipfa  non  ejl  i  de  culpabihs,  et  Je  hoc  ponit  fe 
fuper  patriam,  et  attanatus  domini  regis  Jin  i  iter  ;  and  it  wuS 
moved  in  arreft  of  judgment  for  ihe  dtfennjint,  ih..t  this  plea  w.  s 
only  the  plea  of  zfeme  covert^  which  was  \~y  '.  without  her  lit  (band 
joinin-j  with  her,  and  confequently  no  iffue  was  joined:  bu  it  ap- 
j.e:-.nq;  to  the  court,  that  the  docket  w^s,  quod  ohanms  Curfon 
t/nki  it  Magdahia  uxor  ejus,  Gff.  placitant  non  cul.  they  htid, 

that 
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that  was  the  warrant  to  the  clerk,  who  ought  upon  that  to  have 
drawn  the  plea  in  both  their  names,  and  when  he  omits  the  huf- 
band's,  it  is  but  the  mifprifion  of  the  clerk,  which  fhall  be  amend- 
ed, and  it  was  amended  accordingly.  But  otherwife,  if  the  entry 
had  been,  that  the  baron  and  feme  had  pleaded,  quod  ipfi  non  funf 
inde  culpabiles,  becaufe  that  would  have  altered  the  iflue. 

Po^vell  juftice  made  three  queftions.  Firfl,  Whether  this  tefte  of 
the  writ  the  next  day  were  a  difcontinuance.  Secondly,  If  it  were, 
whether  it  was  amendable  by  the  ftatute  of  14  Ed.  3.  c.  6.  or 
8  Hen.  6.  And,  Thirdly,  If  it  be  not  amendable  by  thefe  fta- 
tutes,  if  it  be  amendable  at  common  law.  As  to  the  firft  he  faid,  Difcontinu- 
it  was  a  difcontinuance.  All  procefs  muft  be  tefted  the  fame  time  ^"'^^• 
that  it  is  awarded.  So  is  the  cafe  of  Bradley  verf.  Baggs,  and  the 
reafon  of  it  is,  that  the  award  of  the  court  only  warrants  taking  out 
of  the  procefs  at  that  time,  that  it  is  awarded.  And  if  any  time 
intervene,  it  is  a  difcontinuance  in  all  cafes  at  common  law,  and 
confequently  the  procefs  to  the  jury  here  is  difcontinued,  and  the 
tlijlringas  is  without  warrant  21  Ediv.  4.  20.  Br.  co?itin.  82.  at  the 
return  of  the  veiiire  j'aciai  the  defendant  was  eflbined,  and  had  day 
by  his  eflbin  to  Vafch.  and  it  was  held,  that  the  jury  could  not 
have  an  idem  dies,  as  you  do  in  cafe,  where  there  are  two  defen- 
dants, and  one  of  them  is  eflbined ;  but  that  there  mufl  be  a  habeas 
corpora  to  the  jury  returnable  at  the  fame  day.  There  muft  be  a 
chain  of  procefs.  The  diflringas  might  as  well  be  tefted  the  25, 
as  the  24,  for  they  are  both  equally  unwarranted  by  the  award  of 
the  court,  which  is  the  reafon  why  the  tejle  in  the  prefent  cafe  is 
wrong. 

As  to  the  fecond  he  faid,  the  words  of  the  ftatute  were  very  ge- 
neral, and  might  take  in  criminal  cafes,  and  cafes  where  the  Queen 
was  a  party  ;  but  he  could  not  think,  that  the  judges  in  all  times 
could  have  been  fo  miftaken,  as  to  take  fuch  cafes  to  have  been  out 
of  the  ftatutes,  if  the  ftatutes  had  extended  to  them  ;  as  it  appeared 
plainly  they  had  done,  by  reforting  always  to  the  common  law  for 
amendments  in  thefe  c  fes,  and  not  amending  them  upon  the  fta- 
tutes.    [The  words  of  the  14  Ediv.  3.  are:  "  It  is  aflented,  that  by  i4Edw.3.c.6. 
*'  the  miipi  ifion  of  a  clerk  in  any  place,  wherefoever  it  be,  no  pro-  does  not  ex- 
*'  cefs  ih-li  be  annulled,  or  difcontinued,  by  miftaking  in  writing  "JJ^  'roiecKT' 
"  one  iviLbie  or  one  letter  too  much  or  too  little ;  but  as  foon  as  tions. 
"  the  thing  is  perceived  by  the  challenge  of  the  party,  or  in  other 
"  manner,  it  (hull  be  haftily  amended  in  due  form,  without  giving 
"  advantage  to  the  party  that  challengeth  the  fame,  becaufe  of  fuch 
*'  mifprifion."]    That  which  he  took  to  be  the  reafon,  why  the  fta- 
tute of  Edw,  3.  did  not  extend  to  thefe  cafes  was,  becaufe  the 
amendment  is  to  be  made  upon  the  challenge  of  the  party,  that 

there 
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there  is  a  miftake,  and  without  giving  advantage  to  the  party  that 
The  Queen  is  challenges  the  rniftake.     And  the  Queen  is  never  named  in  an  aft 
hended°i^^a'^^  of  parliament  by  the  name  of  party.     Now  this  adl  extends  o.ly  to 
ftatuie  by  the  procefs  out  of  court,  but  the  court  by  this  ftatute  had  no  power  to 
ward  party,    amend  any  midakes   in   entries  upon   the  roll ;  and  therefore  the 
8  H.  6.   was  made  to  enlarge  the  judges   power  of  amendments, 
that  it  fliould  extend  to  other  things  belides  procefs,  but  it  was  not 
intended  to  be  extended  to  other  forts  of  cafes.     And  the  8  Hin.  6. 
fhall  be  expounded  by  the  words,  challenge  of  the  party,  in  the 
14  Ed-w.  3.  and  the  exception  was  only  put  in  in  majorem  cautelam. 
As  for  the  ftatutes  oi  jeofailcs,  the  firft,  which  is  32  Hen.  8.  c.  30.  is 
tied  up  by  the  recital  all  through,  and  the  body  of  the  ad:,  to  the 
party  demandant  and  plaintiff,  and  the  party  tenant  and  defendant ; 
and  though  there  is  no  exception  in  this  adl,  yet  it  was  made  a 
great  queftion,  if  this  aft  extended  to  the  vouchee,  where  he  entred* 
into  the  warranty,  and  became  tenant,  and  a  verdift  pafTed  for  him,' 
the  judges  adhered  fo  nicely  to  the  very  words  of  the  ftatute.     In 
all  the  fubfequent  ftatutes  oi  jeofailes  there  are  exceptions,  which  ex- 
tend to  except  thefe  cafes,  though,  if  there  were  none,  they  ou'^hr 
all  to  be  expounded  upon  the  foot  of  this  lirft  ftatute.     Hale  chief 
juftice  feemed  indeed  in  my  lord  Fitzifalter's  cafe  to  think,  thu.  it 
was  within  the  ftatutes  of  jeq/aiies,  but  there  was  never  any  judgment 
Tf^pofanori-  given  upon  the  foot  of  thofe  ftatutes.     But  fuppofing  it  were  a  civil 
g'"^'"°'^-     cafe,  it   may  be  a  queftion,  whether  this  fault  in   the  t<'/le  of  tlie 
"*'"  ^    '       writ  would  be  amendable  or  no.     Now  the  te/?e  of  an  origin  J  writ 
The^//?/of  a  is  not  amendable.     And  fo  it  was  refolved  by  the  houfe  of  lords, 
writ  of  aflife    with  the  Concurrent  opinion  of  all  the  judges,  upon  conlider.  ■ion 
^^sduod,r„o    Q^  G^p-f  s  cafe,    ^  Co.  45.  b.  in  the  cafe  of  mv  lord     <^^fnxs,  (and  a 

for  duodecimo,  '^  .     '     -  .  J/,  .  .  '        r      ^  ^r       ^ 

and  not  a      judgment  given  m  yVaws  upon  the  authority  or  that  caie  wus  re- 
mendable,  but  verfcd.     And  upou  that  occafion  the  record  of  that  cafe  was  iearched 
the  writ  aba-    ^^^^^  ^^^  found  not  to  Warrant  the  report.     And  i;Zc// chiet  juftice 
Note,  This    fiid,  that  the  record  of  the  cafe  is  in  Co.  intr.  tit.  err.  p.  9,  250. 
w,*>  faid  by  the  2^(1  the  judgment  of  the  court  is  contrary  to  the  report,  for  the 
thecafel^f  '"  ^^'"''^  ^^^  ^'^^  amended,  but  the  fine  was  reverfed.     And  as  I  have 
H^^'v.y  v.      heard  T'liifden  juftice  fay,  the  eftate  is  enjoyed  under  that  judgment 
B-o.id  C(n%      ^.ygj.  fijicc]     But  fome  think  that  a  judicial  writ  differs,  and  that 
roeKio'n  made  the  tejie  of  that  is  amendable  by  the  roll.     This  matter  was  made  a 
of  G,  ,g 's  cafe,  qutftion  in  the  cafe  of  Carcw  verf.  Merler,  3  Cro.  820.  where  in  er- 
Salk  626.      ror  of  a  judgment  in  debt,  the  i-etiire  fadas  c-ppearcd  to  be  tefted  af- 
yiuxol'ft.ry  t<-'r  the  judgment,  and  the  court  held,  that  this,  though  certified 
was  after  the  to  be  fo,  could  not  be  taken  to  be  the  "ucnire  facias  in  this  aftion, 
return  and  out  ,^^^  jj^.^j.  ^j^      yvould  intend  the  caufe  was  tried  without  any,  which 

of  term,   and  i      ,         ,   T        i        n  r    ■     r   -,  ^  .    •  '.         , 

the  judgment  was  ficlpcd  by  the  ftatutes  or  jcojaiks.  But  as  to  amenoing  it,  they 
was  reverfed.  {Qok  this  difference,  that  the  return  of  a  writ  might  be  amend- 
Dier  129.  n.  ^^^  bccaufe  that  is  warranted  by  the  award  upon  the  roll,  and  there- 

A  fcire  facias  in  C.  B.  was  tefted  on  a  Sunday,  and  the  judgment  was  reverfed.     Dier  168.  n.  17. 

fore 
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fore  being  made  different  from  that,  might  be  amended.  But  the 
ir/h'  of  a  writ  can  never  be  amended,  becaufe  the  roil  makes  no 
mention  of  that.  But  he  faid,  it  was  the  nefcience  of  the  clerk  to 
make  the  telle  of  another  day  than  the  award  of  the  court  was,  for 
he  ou'^ht  to  know,  that  the  writ  fliould  be  tefted,  when  the  court 
awards  it.  The  later  books  have  gone  contrary  to  this  cafe  in 
Croki\  where  the  writ  has  been  an  ill  writ,  as  if  it  were  tefted  out 
of  term ;  but  this  was  a  good  writ,  and  therefore  it  fliould  feem, 
that  it  were  not  amendable.  But  in  Teh.  64.  Nevill  verf.  Bates, 
the  vejiiye  facias  was  returnable  15  Hil.  and  was  tefted  the  12  oi  Fe-  TrAofajudi- 
iruary,  vvhich  was  after  the  return,  and  it  was  amended  and  made  "^'^"T"?, 
to  iflue  before  the  return,  becaufe  it  was  but  the  default  of  the  clerk.  '""^"  ^ 
And  a  precedent  was  (liewn,  where  a  'venire  facias  tefted  out  of  term 
was  amended  and  made  to  bear  tefte  in  term  ;  and  in  the  principal 
cafe,  ihe.  dijiringas  was  tefted  the  12  of  February,  and  amended, 
and  made  to  agree  with  the  return  of  the  venire  facias,  becaufe  but 
the  mifprifion  of  the  clerk.  And  the  cafe  oi  Lee  verf.  Bacon,  77lv. 
64,  69.'  in  trefpafs  in  the  county  of  Salop,  and  not  guilty  pleaded; 
the  venire  facias  was  vicccomiti,  omitting  Salop,  and  yet  the  (he- 
riff  of  Salop  returned  the  jury ;  and  it  was  amended,  becaufe  it 
was  the  fault  of  the  clerk.  He  concluded,  that  if  it  had  been  a  ci- 
vil cafe,  he  fliould  have  thought  it  amendable  upon  the  ftatute  of 
Hen.  6.  becaufe  it  was  but  the  miftake  of  the  clerk,  and  appeared 
to  them  to  be  fo  upon  the  examination  they  had  taken  of  the 
matter. 

As  to  the  third  point  he  faid,  that  he  admitted  that  there  were 
amendments  at  common  law.     But  the  inftances  of  what  was  done 
with  relation  to  records  in  the  fame  term.,  would  conclude  nothing, 
becaufe  it  is  not  a  record,  though  the  entry  be  made,  till  after  the 
term,  but  is  during  all  the  term  in  the  breafts  of  the  judges.     And  §  Co.  157. 
that  faying  of  my  lord  Col-e,  that  at  common  law  mifprifion  of  the 
clerks  in  another  term  in  procefs  was  not  amendable  by  the  court, 
for  in  another  term  the  roll  is  the  record ;  muft  be  underftood  of 
the  award  of  the  procefs  by  the  court  upon  the  roll.     For  the  mif- 
prilion  of  the  clerk  in  making  out  a  writ  with  a  wrong  te/le  is  not  in 
the  breaft  of  the  court,  and  therefore  that  faying  muft  be  reftrain'd  7  Hen.  6. 
to  the  award  of  the  procefs  upon  the  roll.     For  procefs  is  never 
j.ny  otherwife  in  the  breaft  of  the  court,  than  as  they  av/ard  it;  and 
therefore  there  will  be  no  difference  as  to  this  amendment,  Vv'hether 
it  be  done  in  the  fame  term,   or  in  another.     There  is  no  cafe  of 
amendments  at  common  law,  where  it  has  been  extended  fo  far  as 
to  amend  procefs,  but  only  the  adts  of  the  court  in  entring  continu- 
ances.    There  have  been  amendments  made  in  criminal  cafes  as  at 
common  law,  but  never  any  that  were  founded  upon  the  ftatute  of 
Hen.  6.     But  I  cannot  come  up  to  thefe  cafes :  as  Harris's  cafe, 

4  N  2  Cr. 
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2  Cr.  502.  [The  cafe  there  was,  a  record  of  an  indidtinent  of  nii- 
fance  was  removed  into  the  King's  Bench  by  certiorari,  and  in  the 
joining  the  iflue  thefe  words,  et  Richardiis  Warer  qui  pro  d'^mino 
rcge  j'equitur fimiUter,  &c.  were  leit  out;  and  it  being  moved  in 
court,  tliat  there  was  no  ifllie  joined  j  the  court,  in  regard  it  was  but 
a  matter  of  courfe,  and  the  omiffion  of  it  was  but  the  default  of 
the  clerk,  ordered  it  to  he  amended,  and  it  was  fo  done,  and  thole 
words  inferted,  though  it  was  divers  years  before,  and  in  the  tim.e 
of  another  clerk  of  the  peace,  yet  the  prefent  clerk  of  the  peace  was 
ordered  to  amend  it.]  The  reafon  of  that  was,  becaufe  it  was 
looked  upon  to  be  a  thing  of  courfe.  But  I  cannot  come  up  to  it. 
That  is  not  this  cafe.  I  cannot  come  up  to  that  cafe  in  Palmer 
neither,  and  there  arc  multitudes  of  cafes  contrary  to  it,  where  out- 
lawries have  been  reverfed  for  that  exception.  That  cafe  cited  by 
Tehcrton  does  not  appear  certainly,  what  the  miftake  was,  and  the 
fingular  number  for  the  plural  might  be  very  material.  As  to  the 
amendment  in  Sir  Jolm  Curfcifs  cafe,  that  might  be,  becaufe  it 
was  but  a  mere  miftake  in  the  entry,  and  there  was  a  docket  to 
warrant  the  amendment.  As  to  the  cafe  in  Kebic,  there  they 
thought  it  was  well,  becaufe  that  juryman  was  not  one  of  them 
that  tried  the  caufe ;  and  they  thought  it  was  the  fame  man,  and 
that  jwiior  was  only  a  farther  afcertaining  of  him  ;  and  I  do  not 
Amendments  f^,i(j  xhzt  it  vvas  amended.  I  think  criminal  cafes  may  be  amended 
fesTn^yTear  ^^  far  as  civil  cafes  might  by  the  common  law.  But  then  in  order 
far  as  they      to  know  liow  far   that   is,    you    mufl:  look   into  the  old   books, 

mightm  civil  .-^^j^  ^^^  what  was  done  before  the  14  Ediv.  '\.  and  where  we  can- 
st common  ,  i  ,-  i 

lav.'.  not  hnd  any  precedent  ot  an  am.endment  to  warrant  it,  we  mufl 

not  extend  our  power  of  amending  at  common  law  indefinitely. 
And  this  being  an  error  in  procefs,  I  think  it  is  not  amendable  at 
common  law. 

Holt  chief  juftice.  This  is  an  omlflion  in  a  point  material.  The 
i(^e  of  the  dijlringas  fliould  have  been  the  23,  and  it  is  the  24; 
the  dijlringas  fliould  have  iffued  the  fame  day  the  'venire  facias  was 
returnable,  Suppofe  a  man  has  day  in  court  the  23,  and  no  new  day 
is  given  him  till  the  24,  this  will  be  a  difcontinuance,  becaufe  he, 
having  no  day  given  him  on  the  23,  is  at  the  expiration  of  the  23  out 
of  court,  and  when  you  give  him  a  day  upon  the  24,  you  give  it 
him  behind  his  back.  The  defendant  indeed  in  this  cafe  had  a  day 
upon  the  roll,  but  then  the  writ  oi  dijlringas  is  without  any  warrant 
by  the  roll,  being  different  Irom  that  which  was  awarded  by  the 
court,  and  fo  the  dijlringas  iffued  without  any  authority.  So  there 
is  a  material  variance  between  the  writ  ilTued,  and  the  award  of  the 
court,  and  that  will  make  it  a  different  writ  from  that  which  was 
awarded.  This  is  a  good  writ,  and  the  ftatute  intended  only  to. 
amend  writs  that  were  vicious  by  the  miftake  of  the  clerk,  in  wri- 
3  ting 
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ting  a  letter  or  fyllablc  wrong.  But  if  you  will  amend  this  di- 
Jiri/igas,  you  mufh  make  it,  as  if  it  ifliied  the  23  oi  October,  when 
indeed  it  is  a  vicious  writ,  and  ifllicd  ill.  If  this  miftake  had  been 
in  proccfs  in  a  civil  cafe,  it  had  been  aided  after  verdift,  and  fo 
in  thofe  cafes  fuch  miftakcs  may  be  amended  or  not  at  pleafure, 
which  will  anfwer  all  cafes  of  fuch  amendments  in  adtions  between 
party  and  party.  But  I  would  be  glad  to  fee  fuch  an  amendment 
between  the  ftatute  of  He?2.  6.  and  32  Hen.  8.  Indeed  a  tcfte,  that 
is  impo  iible,  or  upon  a  Sunday,  er  out  of  term,  is  amendable,  bc- 
•caufe  it  is  a  plain  millake  of  the  clerk.  And  that  was  the  reafon  of 
the  cafe  of  Ncvil  verf.  Bates :  there  the  te^e  of  the  isitire  facias 
was  after  the  return  and  ill,  being  to  diliraln  jurors  not  fummoned. 
The  cafe  of  Bradley  verf.  Baggs  proves  that  this  is  a  difcontinuance : 
and  it  is  the  conftant  courfc  to  te/tc  the  fucceeding  writ  the  fame 
day  the  former  writ  was  returnable,  and  it  is  always  fo  done  in  the 
Common  Pieas,  however  it  may  be  ufed  here.  But  the  clerks  are 
not  agreed  it  feems  about  this  matter,  and  fo  it  feems  to  be  a  mat- 
ter of  ikill.  I  (hould  have  thought  this  miftake  not  amendable,  if 
it  had  been  in  a  civil  adion,  and  therefore  a  fortiori  I  think  it  not 
amendable  in  a  criminal  proceeding. 

After  the  chief  juftice  and  Poivell  had  delivered  their  opinions, 
that  this  miftake  was  not  amendable,  Poivys  who  had  delivered  his 
opinion  with  great  dubioufnefs,  and  concluded  it  only,  that  he  ra- 
ther thought  it  amendable  than  not ;  becaufe  as  he  faid,  it  fliould 
not  go  upon  a  court  divided,  came  over  to  them,  and  held  it  not  to 
be  amendable. 

Note,  I  was  not  prefent  at  the  arguments,  expeding  it  would 
have  been  printed,  all  the  proceedings  having  been  taken  for  the 
purpofe  in  fliort-hand,  and  was  not  for  the  fame  reafon  fo  exadt  in 
the  taking  the  arguments  of  the  judges,  which  therefore  may  not 
improbably  have  been  miftaken ;  and  therefore  I  iliall  add  fome  few 
cafes  that  were  cited  in  this  cafe,  that  are  not  cited  before,  but 
without  any  inference  or  application. 

For  the  amendment  i  Cr.  144.  Sir  Humphry  'Tufton  and  Sir 
j'shn  AfAef%  cafe,  in  a  quo  isarranio  againil  the  corporation  of 
Maidftoiie,  a  judgment  was  entred  by  difclaimer  by  confent,  of  all 
liberties  inrtute  vel  praetextu  literarum  pateniium  gerentium  datum 
]  7  '^Jac.  Reg.  but  the  words  gerenfium  datum  1 7  fac.  Reg.  being  in 
the  margin  of  the  paper  bock,  and  a  ftroke  made  crofs  them,  the 
clerk  in  ingrofling  the  judgment  had  omitted  them.  And  now  it 
was  moved,  that  they  might  be  inferted,  having  been  omitted  by 
the  meer  negligence  of  the  clerk.  And  though  it  was  oppofed,  be- 
caufe none  of  the  ftatutes  of  amendments  extend  to  cafes  where  the 

King 
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King  is  party,  and  the  amendment  will  alter  the  record  in  fub- 
ftancej  and  Hich  an  amendment  cannot  be  made  in  another  term, 
much  lefs  in  another  year ;  yet  it  appearing  to  the  court  to  have 
been  the  intent  of  the  parties,  to  have  thofe  words  in,  and  Mr.  At- 
torney certifying,  that  they  were  inferted  in  the  paper  book  by  his 
own  hand,  according  to  their  intent,  and  it  not  appearing,  when  or 
to  what  intent  that  ftroke  was  made  crofs  them ;  it  was  held  by  all 
the  judges  to  be  amendable  by  the  courfe  of  the  common  law,  and 
as  well  in  another  term,  as  in  the  fcime  term,  and  as  well  in  the 
cafe  of  the  King  as  of  a  common  perfon ;  it  being  a  meer  mifprifion 
of  the  clerk. 

I  Roll.  195.  Againfl:  the  amendment  34  Hen.  6.  20.  upon  an  iffae  ioined  in  f,n 
acftion  of  debt,  upon  the  "ocnire  facias  24  jurors  were  returned,  and 
upon  the  habeas  corpora,  and  all  the  procefs  after,  only  23.  And 
for  this  all  the  procefs  after  the  habeas  corpora  was  held  void,  and 
that  it  could  not  be  amended,  and  a  new  habeas  corpora  was  grant- 
ed. 2  Roll.  3.  II.  Upon  an  iflbe  joined  in  an  adlion  of  debt,  the 
diftringas  was  awarded  upon  the  roll  returnable  in  tres  Pafch.  but 
the  writ  was  made  out  returnable  qiiindcna  Pafch.  and  a  trial  Wf.s 
had  on  that  day,  and  judgment  for  the  plaintiff;  and  reverfed,  be- 
caufe  the  writ  was  not  warranted  by  the  award  upon  the  roll ;  and 
though  the  docket  was,  that  the  dift7'ingas  fliould  be  returnable 
qidndena  Pafch.  and  that  the  parties  fliould  have  that  day,  yet  they 
would  not  amend  the  award,  the  roll  being  the  aft  of  the  court  in 
another  term.  Dier  2.i\,  in  error  to  reverfe  an  outlawry,  the 
writ  of  exigent  was  awarded  upon  the  roll  returnable  oBab.  Mich. 
and  the  writ  o^  exigent  was  made  returnable  tJienfe  Mich,  and  ad  quiii- 
ttun  comitatiim  tentiim  inter  cStabas  et  men  fern  the  party  was  outlavi'edj 
and  erroneous,  becaufe  the  writ  ought  to  be  warranted  by  the  roll. 
T'eh.  60.  B}~igs  verf  Thonipfon  :  an  information  upon  the  ftatute  of 
2 1  Hen.  8.  againfl  a  fpiritual  man  for  taking  land  to  firm,  upon  if- 
fue  joined  the  venire  facias  was  awarded  upon  the  roll  returnable 
coram  nobis  iibicunqiie,  &c.  but  the  writ  of  venire  facias  was  made 
returnable  coram  ?2obis,  leaving  out  the  words  nbicunqtee,  &c.  not 
anfwering  to  the  roll,  and  utterly  uncertain,  the  King's  Bench  be- 
ing removeable  ;  and  for  this  the  judgment  was  arrefted.  •  8  Co.  162. 
b.  B/ackmo/'c's  cafe.  The  ftatute  of  Henry  VI.  does  not  extend  to 
appeals,  nor  to  pleas  of. the  crown,  or  to  any  proceedings  upon 
them,  for  they  are  excepted,  nor  to  the  amendment  of  any  exigent, 
to  caufe  any  one  to  be  outlawed,  ^c.  2  Sid.  7,  12.  An  attorney 
gave  inftrudions  to  his  clerk,  to  make  a  capias  ad  fatisfaciendum 
returnable  in  'Trinity  term  ;  and  he  feeing  that  the  laft  day  of  that 
term  was  the  twenty-fifth  of  June,  by  miftake  in  writing  Jidy  for 
fune,  made  it  returnable  the  twenty-fifth  of  Jzdy :  and  upon  mo- 
tion refufed  to  be  amended.     That  the  ftatutes  of  Jeofaiks  do  not 

extend 
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extend  to  this  cafe,  8  Co.  163.  a.  Bhickmore'^  cafe,  when  a  vcrdicft 
upon  an  iflue  tried  is  given.  So  mifprifions  are  not  remedied  by 
32  Hen.  8.  iS  El'tz.  or  any  other  ftatute,  but  retnaifl  yet  not 
amendable,  in  appeals  or  picas  of  the  crown,  as  indidmcnfr,  <j§c. 
or  any  proceedings  upon  them  ;  for  they  are  excepted  in  the  ait 
8  Hen.  6.  and  the  ftatute  32  Hen.  8.  and  18  Eiiz.  does  not  ex- 
tend to  them.  I  Ventr.  17,35.  Perrf^  cafe:  In  an  inform.atio'i 
of  forgery,  the  forging  was  laid  at  S.  and  the  publication  at  D. 
and  upon  ifiiie  joined  the  "vcmie  was  from  D.  only,  and  it  was  held 
to  be  a  miftrial,  and  not  aided  by  the  llatutes  oi  jeojaiks,  neither 
v/ithin  the  words,  nor  intention  of  them ;  though  it  was  urged  for 
the  King,  that  it  was  an  information  at  common  law,  and  fo  not 
within  the  exception. 

S.c.Salk.42. 

Slater  f^f/.  May.  s.  c.6Mod. 

304.. 

.    ,  1  z'      ■         r         3  Danv.  Abr. 

AN  adminiltrator  cum  tejtamento  annexe^  durante  abfcntia  of  an  351.  p.  4. 
executor,  brought  an  adtion  :  and  upon  demurrer  to   the  de-  3  Saik.  23. 
claration    Mr.   Broderick  took  exception,    that   it  was  faid   in  ^'^^  ^ir^at d^aJe 
declaration  only  that  the  executor  was  abfent,  and  not  faid  where,  nhjtutin  oUn 
for  it  might  be  only  from  this  court,  and  it  ought  to  have   been  ^^'^'^"'°''  """'^ 
averred,    that    the   executor   was   abfent    in  partibus  tranj'n:arinis.  ^^^f^j\^i„far- 
That  in  all  cafes  of  a  temporary  adminiftrator,  if  he  will  bring  an  nhus  iru»jma~ 
aftion,  he  muft  aver  that  the  adminiftration  has  continuance.     So '"'""' 
it  is  of  adminiftrator  durante  minori  aetate,  he  muft  aver,  that  thesCo.  29.  a. 
perfon  during  whofe  minority,  &c.  is  under  the  age  of  feventeen. 
So  3  Keb.  212.  Buckley  vcrf.  Welch;    if  an  admiiiillrator  pendente 
lite  brings  an  adion,  it  was  agreed  by  the  court,  that  he  muft  aver, 
that  the  conteft  continues.     And  there  is  no  authority  in  the  law 
again  ft  it.     As  to  the  cafe  in  4  ilii;^.  14.  Hodge  "oerf.  Clare,  where 
in  a  fcire  facias  brought  by  an  adminiflrator  durante  abjhitia  upoa 
a  judgment,  and  upon  demurrer  to  the  fcire  facias  this  exception 
is  faid  to  have  been  taken,    and  that  the  court  refolved,  that  the 
defendant  ought  to  plead  it ;  upon  fearch  of  the  roll   in  that  cafe, 
there  is  a  full  averment,  that  the  perfon,  during  whofe  abfence, 
was  in  partibus  tranfmarinis,  and  no  ground  for  the  objcdion. 

The  chief  jnftice  and  Ponvell  faid,  that  the  adminiftration  du~ 
rante  abfentia  muft  be  intended  of  an  abfence  out  of  the  realm, 
and  therefore  the  adminiftrator  plaintiff  in  his  declaration  ought  to 
aver,  that  the  executor  is  out  of  the  realm.  And  the  chief  jultice 
faid,  that  it  was  reafonable  there  fliould  be  fuch  an  adminiflrator, 
and  that  this  adminiftration  ftood  upon  the  fame  reafon  as  an  ad-SeeiLut.342. 
miniftration  dura^ite  /niiio?-i  act  ate  of  an  executor,  viz.  that  there 
fhould  be  a  perfon  to  manage  the  eftate  of  the  teflator,  till  the 
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perfon  appointed  by  him  is  able.  And  he  find,  upon  the  obferva- 
tion  upon  4  Mod.  fee  the  inconveniences  of  thefe  fcambling  re- 
ports, they  will  make  us  appear  to  pofterity  for  a  parcel  of  block- 
heads. 

Judgment  was  given  for  the  defendant, 
s  c.  Saik.  Clerk  vcrf.  Withers. 

3Z2.  -^ 

S.  C.  6  Mod. 

290^  A    "^^'^'■''^  ^^  ^'"''o^  ^'  ^  iudgment  in   the  Common  Pleas  upon  a 

l^'oy'fj/'^"    L\  Jcire  facias  by  Clerk  againft  the  defendants,  flieriff  of  M^- 

1  BuKi.  79.    dlefex.     The  cafe  appeared  to  be,  that  one  Z)Kri  as  adminiilratrix 

2  Ro.  Abr.  of  y.  5.  had  recovered  a  judgment  for  304/.  againft  Clerk^  and 
Barnard  Si.  iwt^  o\xi  ?.  fieri  facias  upon  that  judgment,  direded  to  the  defen- 
An  admini  dants,  (heriff  of  Middlcfex.  And  upon  that  writ  the  defendants 
ftratorreco-  returned,  that  he  had  feifed  goods  to  the  value  of  the  debt,  and 
ment,  audioes  that  they  remained  in  his  hands />ro  deJcBu  emficrum.  Afterwrds 
out  a /rr/ yv  and  before  the  goods  were  fold,  Dives  died,  and  C/rr/i  fued  out 
the  (heriff  re- ^^ is  fcire  facicis  to  the  deiendant,  to  fliew  caufe  why  the  goods 
turned,  that  fhould  not  be  reftored  to  him  ;  as  fuppofing  that  now  Dives  is 
he  hid  feifed   dead,  there  Is  nobody  can  have  the  iruits  of    he  execution.     And 

goods,  bjc.  '  ,•'..,  .  ,-11/-, 

fed  rea-.arfi  upou  demurrcr  to  the  writ,  iudgment  was  given  tor  the  defendant 
runt  in  mani  in  the  Common  Picas. 

hui  pro  dtftciu 

tmptorum;  before  the  goods  were  fold,  the  adminiflrator  died,  the  defendant  brought  fdn  facias  agaii.fl  the 

fhetiff  to  have  reftitution. 

This  cafe  was  argued  feriatim  by  all  the  judges  ;  and  by  their 
unanimous  opinion  judgmt^nt  was  affirmed.  Note,  the  matter  was 
not  debated  in  the  Common  Pleas. 

When  the  Gmi;/^  juflice.     I   am   of  opinion,    that  judgment  ought  to  be 

defendant's     affirmed,   for  thefe  reafons :    lirft,  becaufe  Clerk  is  by  this  feifino- 

goods  arefei       .,  .         '  .  .  ,,',,,         .     ,  ^  i>-niUjj 

iedona/rr»   oi  his  goods  in  cxccutiou  diichargeo  ot  the  judgment;  and  there-. 

facius,  the     fore  where  upon  ^  fieri  facias  the  defcnd.^nt  paid   the  debt  to  the. 

chaiged.'       ^icriff,  this  was  held  to  be  a  good  plea  to  an  adion  of  debt  upoa, 
the  judgment,   3  Cro.  208,  390.      i  Lut.  588.     So  in  ii  fcire  facias, 
upon  a  judgment  the  defendant  pleaded,  that  his  goods  were  taken 
in  execution  by  the  fheriff  upon  z  fieri  facias  upon  that  judgment, 
and  well,   3  Cro.  237.     So  in  Dike's  cale,   Trin.  36  Car.  2.  B,  R, 
rot.  504.  (fee  the  cafe  by  the  name  oi  Dike  verf.  Mercer,  2  Show. 
394.)  where  two  men  were  bound  jointly  and  feverally,  and  judg- 
ment and  execution  had  againft  one  of  them,  and  his  goods  feifed 
but  the  ftieriff  had  not  fatisfied  the   plaintiff,    nor  fold  the  goods  : 
and  in  an  adion  of  debt  agalnfl  the  other  obligee,  he  pleaded  this . 
matter;  and  it  was  held,  it  was  no  plea    or  him,  becaufe  it  was  . 
not  fatisfadion  ;  but  it  was  held,  that  it  would  have  been  a  good 
4  plea 
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plea  for  that  defendant,  againft  whom  the  judgnient  and  execution 
was  obtained,  if  he  had   been  fued  again.     Secondly,  the  flicriff  '^^^  "ifrifF 
may  fell  the  TOods  by  authority  of  law,  without  a  writ  of  vem/i-  !!"^.''',"/i'' 
iioni  exponas,  and  after  his  year  is  expired,  and  he  is  out  of  his  on  a /„; /a. 
office.     And  fo  is  2  Cro.  73.    The  cafe  of  Thorougbgood  in  Noy  73.  ''""'  Wthoac 
is,  that  if  the   plaintiff  dies  after  a  Jieri  facias  awarded,   yet  tiie  L/'!2t"after 
flierifr  may  levy  the  money.     And  if  the  plaintiff  makes  no  exe-  he  h  out  of 
cutors,  nor  adminiftration  is  as  yet  committed,  the  money  Hiall  be  '"'  °*''*^'^- 
brought  into  court,   and  there  depofited,    until,   &c.    And  where  piaintift"  dies 
a  fieri  facias  goes  to  the  fheriff,  he  cannot  return,  that  the  plaintiff  a/'^^  goods 
is  dead,  and  therefore  he  did  not  execute  it,    i  Cro.  459.  or  if  he  '*''*'^" 
execute  it^  and  levy  the  money,  and    the  plaintiff  dies  after  that, 
and   before  the  return  of  the  writ,  the  executor  or  adminiflrator 
fliall   have  the  benefit,    and  (hall  have  the  money,     i    Cro.   459. 
J  5/V/.  29.    Where  the  executor  fues  an  elegit  upon  a  judgment 
recovered  by  himfelf,  and  before  the  debt   is  levied  dies  inteffate, 
the  adminiflrator  de  bonis  non  fhall  take  advantage  of  this  execution  : 
otherwife,  if  he  had  died  before  execution   fued  out.     The   fub- 
ftanrial  part  of  the  execution  in  this  cafe  is  executed  in  the  life-time 
of  the  executor,  and  there  is  nothing  wanting  to  compleat  it,  but 
the  formal  part.     For  as  foon  as  the  fheriff  feifes  the  goods  by  vir- 
tue of  the  writ  oi  fieri  facias,  he  gains  a  fpecial  property  in  them, 
and  may  maintain  trefpafs  againft  the  defendant,  if  he  takes  them 
away.     So  is  3  Cro,  635.     So  he  may  maintain   trover  agiiinil  a 
ilranger,  that  takes  them  away.    Wilbrakam  verf.  Snoioe,  2  Saimd. 
47.      I  Lev.  282.     And  in  that  book  Kelynge  holds,  that  the  pro- 
perty is  divefled  out   of  the  owner,    and  vefted   in   the  party  at 
whole  fuit  the  writ  ifTued.     When  the  fheriff  has  returned,  that 
he  has  levied  100/.  an  adion  of  debt  lies  for  the  adminiflrator  de 
bonis  non  againll  the  flieriff.     This  is  not  like  the  cafe  of  Cleeve  and 
Veer,   i  Cro.  450,  457.      i  "Clones  385.  where  an  executor  fued  out 
an  extendi  facias  upon  a  flatute,  and  before  the  inquifition  taken 
died,  and  the  adminiflrator  de  bonis  non  fued  out  a  liberate,  and 
the  execution  was  held  to  be  void,  becaufe  by  the  death  of  the 
executor  the  writ  of  exte^idi  facias  abated ;  for  there  was  a  farther 
adl  to  be  dcjie,  which   is  not  in  this  cafe,  tos.   the  awarding  a 
liberate,  which  is  an  aft  of  the  court  3  and  till  that  is  awarded, 
the  execution  is  not  compleat. 

Powys  iuflice  faid  nothing  new,  as  I  obferved,  but  only  that' 
the  cafe  in  Sid.  29.  was  a  ftronger  cafe  than  this. 

Powell  juflice.     I  am  of  opinion,    that  this  fcire  facias  does  ' 
not  lie.     The  queflion  is,  what  fhall  become  of  the  goods,  whe- 
ther Clerk  fhall  have  them  again  ?  He  fuppotes  that  no  body  has  a 
title  to  them  but  him,   becaufe  he  has  the  general  property.     I 

fhall 
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fliail  not  determine  how  it  would  have  been,  if  execution  had  not 
been  in  part  executed.  As  my  brother  Gould  obferves,  it  is  a  good 
plea  by  the  defendant,  that  the  fiierifF  has  taken  his  goods  in  exe- 
cution, and  ftill  detains  them.  An  execution  is  an  intire  thing, 
and  that  fheriit  that  takes  the  goods  in  execution,  fhall  go  on, 
and  fell,  though  he  is  out  of  his  ofrice,  and  not  the  new  IherifF. 
And  fo  is  34  Hen.  6.  56.  u.  5.  the  reafon  of  which  cafe  is,  be- 
c.uife  an  execution  is  or.ce  begun  before  a  writ  of  error  allowed, 
and  a  v/rit  of  error  that  comes  alter  is  no  Juperfedcai  to  the  execu- 
tion. For  the  officer  in  that  cafe  is  only  to  go  on  to  compleat  it. 
This  cafe  differs  from  the  cafe  of  Ckeve  and  Veer,  becaufe  in  that 
cafe  there  mufl  be  a  liberate,  wliich  niufl:  be  awarded  in  the  court  j 
and  that  is  the  reafon  of  that  cxk ;  becaufe  there  is  fomething  far- 
ther to  be  done,  and  therefore  the  death  of  the  executor  plaintiff 
abates  the  writ.  But  in  this  cafe  a  iienditioni  exponas  is  not  awarded 
by  the  court.  But  then  it  is  objeded,  what  (hall  become  of  the 
monev,  when  here  is  no  plaintiff  in  court  to  receive  it  ?  As  to 
that  the  money  muft  be  brought  here,  and  (hall  be  kept  in  court, 
as  money  recovered  in  the  executor's  life-time,  till  the  perfon  that 
has  title  applies  to  the  court  for  it,  and  upon  producing  to  the 
court  liis  title,  "Siz.  his  letters  of  adminilfration  de  bonis  ?ion^  the 
court  will  delivei"  him  the  money. 

Holt  chief  juftice.  The  queftion  Is,  whether  the  defendant  in 
the  adlion  fliall  have  a  fcire  facias  againft  the  fherifF  or  no?  And 
I  am  of  opinion,  that  the  judgment  ought  to  be  affirmed. 

Upona/m        j_   Becaufe,  after  feifure  of  the  goods,  there  is  nothing  to  be 
iheriff  may     ^ont,  by  the  ilieriff,  but  to  bring  the  money  into  court,  though  in- 
pay  the  mo-    deed  if  the  fheriff  pay  the  money  to  the  plaintiff,    that   is  well. 
pUintaF.''^'     For  the  writ  is,    quod  fieri  facias  de  bonis,    &c.   et  denanos  illos 
habeas  coram  nobis,  Cs'c.  fo  that  when  he  has  feifed  the  goods,  he 
has  nothing  to  do  but  to  bring  the  money  into  court.     And  the 
death  of  the  plaintiff  after  the  feifmg  of  the  goods,  does  not  hinder 
the  fheriff  from  executing  the  refidue  of  the  writ,  which  is  to 
bring  the  money  into  court. 

2.  Though  the  (heriff  is  out  of  his  office,  yet  he  is  bound  to 
fell  the  goods.  For  when  he  has  returned,  that  he  has  feilcd  the' 
goods,  and  that  they  remain  in  his  hands  pro  defeSlu  emptorum^ 
that  is  no  dilcharge  to  the  flieriff,  but  only  an  excufe  to  the  court. 
But  he  mufl  (till  fell  the  goods  even  without  a  venditioni  exponas^ 
and  he  is  compellable  to  do  it,  though  he  is  out  of  his  office. 
And  for  that  purpofe  a  difiringas  nuper  vicecomitefn  lies  ag.dnfl  him, 

fJfinZ'  °^  ^^^''^^^  ^^  '^'^  ^'^^''^  ^''^  ^^^°  ^°'''^'     ^^^^  ^""^^  ^^^  ^^^  '°''^'  which 
i-oruT"*  '*^°   is  mentioned  in  the  book  of  34  Hen.  6.  36.  «.  5.  to  diftrain  nuper 

•vice- 
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'viaxomitcm,  iici  quod  bona  ilia  venditioni  cxponat,  et  denarios  prove- 
fiientcs  llberari  faciat  praefato  nunc  vicccom^ti,  ut  ipfe  vicecomes  de- 
narios  ilhs  corain  jujliciariis  hie  habere  pojjit  tiel  jour,  ad  reddendum 
praefato  quera:fi.  And  if  this  writ  lies,  it  proves  that  he  has  an 
authority  to  fell  the  goods;  or  elfe  it  would  be  unreafonable,  that 
the  party  fliould  have  fuch  a  writ.  For  confider  what  is  to  be 
done  on  this  writ,  for  the  flierifF  mufl  return  iiTues  againft  the 
old  (lierift  upon  it,  and  fo  in  infinitum ;  which  would  be  flrange, 
to  compel  a  man  to  fell  goods,  that  has  no  authority.  The  other 
fort  is  indeed  new.  You  have  it  in  Rafi.  Intr.  164.  T^bef.  brev. 
90.  and  is  to  diftrain  the  old  flieriff,  to  fell  the  goods,  and  have 
the  money  himfelf  in  court  at  the  return  of  the  writ.  Then 
iince  the  Iheriff  is  compellable  to  fell  the  goods,  what  hinders  him 
from  doing  it,  though  the  plaintiff  is  dead.  The  fheriff  is  an- 
fwerable  for  the  value  of  the  goods  after  he  has  feifed  them,  and 
he  is  bound  to  fell  them  at  all  events,  and  he  is  bound  to  the 
value  he  has  returned  them  to  be  of.  And  though  the  goods  are 
loft  or  refcued  from  him,  he  is  bound,  not  to  that  value  they 
may  after  appear,  or  be  found  to  be  of,  but  to  the  value  he  re- 
turned them  to  be  of;  that  is  the  value  he  is  bound  to,  and  an 
aftion  of  debt  lies  againft  him  for  that  value.  And  that  is  the  cafe 
in  Saunders' s  Reports  {2d part  343.  Mildmay  verf.  Smith)  and  by 
the  fame  reafon  he  is  compellable  to  fell  them  according  to  that 
value. 

3.  The  plaintiff  has  no  farther  remedy  againft  the  defendant, 
againft  whom  he  recovered  his  judgment,  but  muft  go  on  againft 
the  flieriff.  For  the  defendant  having  loft  his  goods,  may  plead, 
levied  by  fieri  fiacias,  in  bar  to  an  adlion  of  debt  or  fcire  facias 
upon  the  judgment.  And  to  this  purpofe  is  the  cafe  of  Atkinfon 
and  Atkinfon,  3  Cro.  390.  where  in  -x  fcire  facias  on  a  judgment 
in  detinue,  the  defendant  pleaded,  that  upon  a  diftringas  upon  that 
judgment  to  the  flieriff",  he  delivered  the  goods  to  the  flieriff;  and 
that  was  held  to  be  a  good  plea.  And  the  feifing  the  goods  upon 
the  diftringas  is  the  fame  thing  in  that  adlion,  as  levying  the  money 
upon  a  fieri  facias  in  other  cafes.  And  as  my  brothers  fay,  it  has 
been  held  to  be  a  good  plea,  that  the  defendant's  goods  were  feifed 
upon  a  fieri  facias. 

4.  This  cafe  differs  from  the  cafe  of  Clecve  verf.  Veer.  The 
judges  held  there,  that  the  extent  was  void,  becaufe  the  writ  was 
abated.  But  why?  Becaufe  no  right  was  vefted  by  the  extent. 
For  the  purport  of  that  writ  is  to  extend  and  feife  into  the  King's 
hands,  that  he  may  deliver  to  the  plaintiff;  which  is  to  be  done 
upon  the  award  of  the  liberate,  which  could  not  be  awarded  in 
that  cafe,  becaufe  the  executor,  who  was  plaintiff,  was  dead ;  any 

4  P  more 
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more  than  where  an  executor  fues  a  fcire  facias   upon  a  judg- 
ment,   and  has  a  judgment,   quod  habeat    executione-m^    and   then 
dies,    the  adminlftrator  dc  bonis  non   cannot  fue   execution.      But 
here  is  no  neceffity  to  have  any  thing  more  done,  or  any  ad:  of 
the  court,  to  enable  the  fheriff  to  fell  the  goods ;   but  in  that  cafe 
the   plaintiff  could  not   enter  without  a  liberate.      And  this  dif- 
ference feems  to  be  intimated,  though  not  fo  clearly,  in  the  cafe 
cited  out  of  i  hid.  29.     Here  the  fheriff  is  become  refponfible  to 
the  executor  for  the  value  he  has  returned  the  goods  at,  and  he  is 
chargeable  to  the  executor  in  the  right  of  the  teflator.     And  when 
that  right  is  come   to  the   adminiltrator  de  bonis  non,    the  fheriff 
fliall  bring  the  money  into  court,  and  upon  the  adminiftrator  de 
bonis  non  coming  in  and  fliewing  his  letters  of  adminiflration,  he 
(hall  take  it  out.     Here  is  no  further  adl  to  be  done  to  impower 
the  fheriff;    for  though  the  return  of  the  refidue  in   aiftodia  pro 
dejeSlu   einptorwn  is  a  good   excufe,  fo  as  the  fheriff  fl:iall  not  be 
amerced,  though  he  has  not  brought  the  money  into  court  j  yet 
he  mufl  fell  the  goods  in  convenient  time :    for  if  a  diftringas  is 
taken  out,  he  mufl   fell  the  goods  before  the  return  of  the  writ, 
or  elfe  he  forfeits  iffues. 

Armit  verf.  Breame. 
Intr.  Hil.  2  A?27J.      Rot.  243. 

S  C.  Salk.  T~AEBT  upon  a  bond  conditioned  to  perform  the  award  qf 
76,498.  ^J  jgfjfj  oiley,  &c.  of  and  concerning  all  fuits,  C^c.  now  de- 
244.*  °  '  pending  between  the  fiid  Charles  Breame  and  Theophilus  Armitt^ 
Debt  on  a  for  or  by  reafon  or  means  or  on  the  account  of  any  ereftion,  edi- 
bondtoper-  ficgs,  piles  of  wood,  pipes,  water-courfes,  balconies, .  bc;ck-doors, 
\vll^.^"  *'  ways  and  palfuges,  or  other  adt,  matter,  caufe  or  thing  whatfoever, 
3  Bum.  311.  by  the  faid  parties,  or  either  of  them,  in  or  to  the  detriment,  da- 
Kelw.^34.  niage,  annoyance  and  impediment,  or  by  infringing  on  the  right 
2  Ro.Rep.  of  the  one  or  the  other  of  them  refpedively,  erected,  placed,  built, 
2/4-  committed,  done  or  fuffered  in,  upon   or  about  all  and  every  or 

Hob  \lz]  ^"y  ^^  mefuages  or  tenements  and  wharfes,  with  their  appur- 
tenances, fituate  and  being  within  the  precindl  of  the  hofpital  of 
BrideivcU,  London,  which  they  and  each  of  them  relpeclively  claim, 
hold  and  enjoy  by,  from  and  under  the  mayor,  commonalty  and 
citizens  of  the  city  of  London,  governors  of  the  faid  hofpital,  or 
any  of  them,  by  virtue  of  any  leafe  or  affignment  of  leafe,  or 
other  power  whatfoever  :  and  do  and  Hiall  produce  and  fliew  to 
the  faid  arbitrators,  or  fuch  of  them  as  fliall  require  the  flime,  the 
Jeafe,  affignment  of  leafe,  or  other  power,  whereby  the  faid  defen- 
dant holds  his  part  of  the  premifles,  or  a  true  copy  thereof,  to  be 

perufed 
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perufed  by  the  laid  arbitrators,  as  they  fliall  think  fit,  &c.     The 
defendant  pleads,  tliat  before  the  time  limited  by  the  arbitrators  to 
make  tlieir  award  in,  Jah'cct,  ticl  jour,   ipfe  produxit  et  ojimdebat 
to  the  arbitrators  at  their  requeft  dimijjioncm  et  potcjlatein,  per  quam 
idem  the  defendant   temiit  ejus  partem  praemijjoriim,  fcilicet,   omnes 
evident/as  J'uas,    et    totuin    titulum   fuum    adinde  per  eos  pentteitd. 
prout  aptum  piitahant ;    and  the  arbitrators  made  no  award.     The 
plaintiff    replies    and   fets    out   an    award,    which   replication,    as 
far  as  concerns  the  objedtions  taken  and  debated,  was  this :   That 
the  arbitrators  the  9th  of  Oclober  1702    did  make  their  award  in 
writing  de  et  j'uper  praemijjis  in  conditione  praediBa  fuperius  fpcci- 
ficatis,  and  thereby  did  award,  that  the  fcaffolds  and  deals  of  the  That  the  fcaf- 
fouth  part   of  the  houfe   of  the  plaintiff  fliould  be   taken   down  [^'j;  J^^J^ 
within  58  pays,  a  datu  fcripti  arbitrii,  &c.  and  no  more  fcaffolds  within  58 
fliould  be  eredted,    or  built,   nor  deals   piled,    between   the  river  ^'y^ '''*'"'" ^^.^. 
Thames,  and  the  aforefaid  houfe  of  the  plaintiff,  within  the  breadth  ^'/"^^^.^f/"" 
of  the  then  lights  of  the  faid  houfe,  yet  the  ground  to  be  ufed  for 
any  goods  as  a  wharfe  by  the  defendant,  fo  that  the  windows  of 
the  fouth  part  of  the  faid  houfe  of  the  plaintiff  fliould  not  be 
darkened  or   obffrudted :    and  the  arbitrators    did   further  award, 
that  the  balcony   of  the  fouth  part  of  the   houfe   of  the  plaintiff 
fliould  be  taken  down,  if  the   defendant  fliould  defire   it,  within 
three  months  next  after  the  execution  of  the  aforefaid  award :  and 
the  arbitrators  did  further  award,    that  the  drain  and  water-pipe 
Vv'hich  tunc  venerunt  fubter  isoharfam  praedidlam  of  the  defendant 
ad  aujlralem  partem  praediBae  domus  pracdiSfi  the  plaintiff",  fhould 
remain  as  the  fame  then  were,  and  that  the  defendant  licentiam 
daret  ad  tempus  cowoeniens  pro  emendatione  et  reparatione  inde  fi  oc- 
cafw  foret :    and   farther,    that  the    wall  of  the   'u:ejl  fide   of  the 
plaintiff's  houfe  is   a  party-wall,  and  that   if  the  defendant  ffiould 
at  any  time  hereafter   build  againft  it,  he  fliould  pay  fo  much  of 
the  charges,  and  half  the  charges  of  a  party-gutter  ;   and  that  the 
water  fliould  be  brought  down  from  thence  fiiper  diBam  isoharfam 
praediBi  the  defendant,  ^c.     And  although  the  plaintiff  has  al- 
ways kept  and  performed  all  things  in  the  faid  award,  which  were 
of  his  part,  to  be  kept  and  performed,  and  -protefiando  that  the  de- 
fendant has  not  done   fo  on  his  part :  the  plaintiff  in  faBo  dicit, 
that  the  fcaffolds  on  the  fctcfh  part  of  the  houfe  of  the  plaintiff  in 
the  writing  of  award  aforefaid  mentioned  at  any  time  within  58 
days  a  datu  fcripti  arbitrii  praediBi  were  not  taken  dov/n  fecun- 
dum  formam  et   effeBum  arbitrii  praediBi,   but  the  defendant  the 
fame  fcaffolds  on  the  fouth   part  of  the  houfe  of  the  plaintiff  in 
the  writing  of  award  aforefaid  mentioned   a  datu  fcripti  arbitrii 
praediBi  by  the  fpace  of  58  days  et  ultra  ibidem  continuavit,  et 
hucufque    continuare  perniifit,    contra  formam    et  effeBum   arbitrii 
praediBi,  et  hoc,  &c.     To  this  the  defendant  demurred.     And  the 
2  plaintiff 
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plaintiff  joined  in  demurrer.     This  cafe  was  argued  by  Mr.  Moun- 
tague  and  Mr.  Raymond  for  ths  defendant ;  and  by  Mr.  Brcdcrick 
Uncertain,     and  Mr.  Eyre  for  the  plaintiff.     And  the  exceptions  infifted  on 
were,  that  the  award  was  uncertain,  both  as  to  the  time  when  it 
fliould  be  performed,  the  fcaffoids  by  the  award  being  to  be  pulled 
down  within   58  days  from  the  date  of  the  award,  and  it  docs  not 
appear  any  where  in  the  plaintiff's  replication,  that  the  award  had 
No  date.       any  date,  neither  indeed  had  it  any  :  and  alfo  the  award  does  not 
Erownl.  30,    jippoint  who  fliall  take  the  fcaffoids  down.     And  this  is  as  uncer- 
Plovvd.  491.   tain  as  Salmon'^  cafe,   5  Co.  JJ.  b.     3  Cro.  432.     Mcor  359.  where 
3  Bull!:.  312.  tJie  award  was  naught,  for  not  appointing  in  what  fum  the  per- 
^'^'^307-       foj^  fhould  be  bound.     And  yet  Mr.  Rayinond  fliid,  a  covenant  or 
2  SaX.  463.   promife  to  enter  into  a   bond,  that  the  obligee  iliall  enjoy  certain 
land  (which  was  to  have  been  the  condition   in  Salmon\  cafe)  or 
for    payment  of  money  to   the   obligee,    without    mentioning  in 
z  Cro.  116.    what  fum   the  bond  fliall  be,  is  good;  and  it  fhall  be  underftood 
according  to  common   intendment ;   and  in  the  one  cafe  (liall   be 
to  the  value  of  the  land,  and  in  the  other  double  the  money  to  be 
paid.     But  it  is  otherwife  in  cafes  of  awards,  which  muft  be  final, 
and  where  no  averment  or  intendment  can  be  admitted  to  fupply 
the  defe<fl  of  certainty,  and  make  it  good,  as  may  be  done  in  tliofe 
other  cafes :  and  this  is  the  ftanding  difference.     And  fo  is  5  Co. 
78.  a.  Salmon\  cafe.     And  awards  have  been  held  to  be  naught  for 
the  like  uncertainties,  as  the  cafe  of  Majfey  and  Awbrey,   i  RoU. 
Ahr.  264.    Sityles  365.  where  in   an  award   between  landlord  and 
tenant,  the  arbitrators  awarded  among  other  things,   that  the  te- 
nant fliould  pay  the  landlord  the  arrears  of  rent  fince  the  land- 
lord's purchafe,  and  becaufe  it  was  uncertain  what  that  was,  and 
the  tenant  could   not  come  to   the  knowledge  of  it,   but  at  the 
curteiy  of  the  landlord  or  the  vendor,  the  award  was  held  to  be 
naught.     So  the  cafe  in  2  Cro.  314.  an  award  that  y^.  rtiall  give 
fecurity  to  B.   for  payment  of  16/.   at  two  days,  was   held  to  be 
void   for  the  uncertainty  what  fecurity  it  fliould   be,  whether  by 
bond  or  otherwife.     And  though  it  is  true,  that  an  award  may 
be  good  in  part,  and  void  in  part,  yet  the  breach  being  a(:  gned  in 
the  non-performance  of  this  part  of  the  award,    if  this  be  void 
he  can   never  have  his  judgment.     Another   objedion   was,    that 
the  arbitrators  had  made  their  award  of  a  matter  that  was  not  fub- 
Does  not  ap-  mittcd  to  them,  and  lb  had  exceeded  their  authority.     For  it  did 
pear,  that  the  j^^^j.  j^pp^ai-    that  the   plaintiff's  houfe,  ^c.  were  within   the  pre- 

m;»tter  was  .  '  ^  .  .  >.  .  .  ^ 

wlthii!  the  cind  of  thc  hoipital  of  Brtdfioell.,  London;  and  though  the  award 
fubmiffion.  ■v^'-.s  pleaded  to  be  made  dc  et  fuper  praennfjis^  yet  that  would  not 
help  it.  And  to  this  purpofe  the  cafe  in  Dyer  ii^2.  was  cited: 
where  u  fubmlflion  to  an  award  was  for  and  concerning  the  right, 
G?f.  of  a  certain  pan.*.)  of  land  containing  by  eftimution  200  acres 
vocatae  Hdjiortte  linge,  C^c.    the  arbitrators  awarded,   that  in  the 

wafle 
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wafte  lands  of  the  vill  of  Hdflonic,  the  defendant  fliould  liave  the 
brakes  there  growing  during  his  life,  &c.  and  in  the  replication, 
fetting  out  the  award,  there  was  an  averment,  that  the  parcel  of 
land,  where  the  brakes  grew,  is  the  faid  parcel  of  land  called 
Hdjlorne  linge,  for  the  right,  &c.  of  which  the  parties  fiibmitted 
to  the  award  ;  and  the  award  was  held  to  be  naught,  for  this 
among  other  reafons,  becaufe  it  was  not  of  the  matter  in  fub- 
miflion,  nor  of  any  generality  that  comprehended  it;  but  of  an- 
other matter.  And  the  averment  of  the  party  cannot  expound  the 
intent  of  the  arbitrators.  Another  objedion  was,  that  the  award  Not  mutuaJ. 
was  not  mutual,  for  that  every  thing,  that  was  awarded  to  be 
done,  was  for  the  benefit  of  the  plaintiff,  and  there  was  nothing 
awarded  to  be  done  for  the  defendant.  There  was  another  ob- 
jeftion  by  Mr.  Motmtague,  that  the  award  was  uncertain,  becaufe 
it  did  not  appear,  how  many  deals  there  were,  nor  whofe  they 
were ;  and  that  the  arbitrators  had  exceeded  their  authority,  by  Authority  ^ 
awarding,  that  no  more  fcaffolds  fliould  be  erected,  nor  deals  piled,  ceeded.  j 

between  the  river  'Thnmes  and  the  houfe  of  the  plaintiff,  <3c.  for  j 

the  future  ;  it  being  only  paft  differences  upon  occafion  of  nufances  ; 

by  part  eredions,  which  were  fubmitted  to  them  ;  and  that  what 
was  awarded  for  the  defendant's  benefit,  viz.  that  the   plaintiff's 
balcony  fliould  be  taken  down,  was  not  awarded   pofitively,   but 
conditionally,  if  the  defendant  think  fit.     And  in  another  part  of  Conditionally 
the  award,  where  it  was  awarded,  that  the  d^dtndml  perllntfel■et^'■''''^^^■ 
et  toleraret  the  plaintiff  habere  libcram  viani  Jive  tran/itian,  Anglice 

a  paffage,  ad  et  ab  a  ftable  and  hay-loft,  ^c.  it  was  uncertain  ;  be-  - 

caufe  it  was  not  faid,  what  fort  of  a  way,  whether  with  carts  and  i 

carriages,  or  on  foot.     To  thefe  objedions  it  was  anfwered,  that  \ 

if  the  award  had  no  date,  then  the  words  within  ij8  days  a  datii  \ 

muft  be  from  the  delivery,  and  fo  the  time  will  be  certain  enough.. 
For  there  is  an  averment  in  the  replication,  that  the  award  was 
delivered,  one  part   to  each  of  the  parties,  on  the  9th  of  OBobcr  ,- Co.  i.  b. 
1702.     Befides  the  award  is  pleaded  to  have  been  made  the  fame  Claiton's  cafe, 
day,  and  that  muft  be  taken  to  be  the  date,  and  that  it  bore  date 
that  day.      As  to  the  uncertainty  of  the  perfon,   who  is  to  take 

them  down,  that  is  not  a  fufficient  uncertainty  to  vitiate  the  award.  , 

And  as  for  thofe  cafes  cited  by  Mr.  Raymond,  they  are  uncertain-  ' 

ties  in  the  thing  that  is  to  be  done;  this  is  an  uncertainty  only  of 
the  perfon  that  is  to  do  the  thing,   and  not  of  the  matter  to  be 

done   as  thofe.      But  if  the  uncert.iinty  would  vitiate  the  award,  J 

here  is  no  uncertainty;  for  taking  the  whole  award  into  confidera- 
tion,  it  appears  plainly,  that  it  was  the  defendant  Breame's  ground. 
And  that  appears  firft  from  that  claufe  of  the  award,  whereby  it 

is  awarded,  that  the  defendant  fliall  ufe  the  ground  between   the  ; 

'Thames  and  the  fcnth   fide   of  the  plaintiff's  houfe,  as  a  wharfe :  ' 

fecondly,  by  that  claufe  about  the  drain  and  water-pipe,  wherein  it  ■  ' 

4  0^  is 
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is  exprefly  faid,  that  the  wharfe  of  the  fouth  fide  of  the  plaintlfPs 
houfe  is  the  defendant's  wharfe ;  and  the  wharfe  being  the  defen- 
dant's, he  muft  be  taken  to  be  the  perfon  who  did  the  nufance, 
by  ert^dting  the  fcaffolds  and  piling  up  the  deals  upon  the  wharfe. 
And  then    the  cafe  is    no  more  than  if  a  debtor,    or  a  creditor, 
jliould  fubmit  to  an  award,  and  the  arbitrators  fliould  award,  that 
the  debt  fliould  be  releafed,  or  that  it  Hiould  be  paid,  that  would 
be  an  exprefs  award  that  the  creditor  (hould  releafe  in  the  one  cafe, 
and  the  debtor  pay  in  the  other.     So  here  the  defendant  appearing 
to  be  the  perfon  that  had  done  the  nufance,  the  award,  that  it 
fliall   be  taken  down,  is   an  exprefs  award,  that  he  fhall  take  it 
down.     Alfo  no  body  elfe  can  do  it,   becaufe  by  coming  on  the 
defendant's  ground  the  plaintiff  would  be  a  trefpaffer.     As  to  the 
objedion,  that  it  does  not  appear,    that  the   houfe  is   within  the 
'Dcetfupcr     precinds  oi  Bridewell  hofpital,  the  averment  that  the  award  was 
fracmijj'u.       jnade  de  et  JUper  praemijjis^  will  help  that.     As  to  the  cafe  in  Dyer^ 
that  was  a  plain  variance  appearing  upon  the  face  of  the  award  ; 
but  other  wife,  if  there  be  nothing  appearing  upon  the  award  itfelf, 
which  (hews  it  to  be  a  matter  out  of  the  fubmiffion,  the  court 
will  take  the  award  to  be  of  the  matters  in  difference.     Bafpole'% 
cafe  8  Co.  97.     Hob.  191.     2  Saund.  184.     2  Ventr.  242.     As  to 
that  objedion,  that  nothing    is  awarded   for  the  defendant,  there 
is  that,  that  he  (liall  ufe  the  ground  as  a  wharfe,  and  that  the 
balcony  fhall  be  taken  down,   if  he  pleafes.     And  the  addition  of 
it,  if  the  defendant  pleafes,    makes   no  difference,   becaufe  that  is 
no  more  than  the  law  fays ;  as  if  an  award  were  to  pay  money,  if 
the  other  pleafed  to  receive  it,  that  would  be  well.     Then  an  ex- 
ception was  taken  to  the  plea,  that  the  defendant  pleaded  generally, 
that  he  p-oduxlt^  &c.  to  the  arbitrators,  C^c.    diviijfioiiem  et  pote- 
Jlatem  per  quas  idem  the  defendant  tenuit  ejus  partem  praemifforuttly 
fcilicet    onines    cvidentias  fuas   et    totum  titulum  fuum  aditide,  &c. 
Leafe  ought    whereas  he  fliould  have  fet  out  the  leafe  particularly  and  certainly, 
'"e^i^fiMir^k  ^^^^  ^^^  '^'^^^^  might  have  adjudged,  whether  it  were  a  good  leafe 
pleading.       or  no. 

It  was  replied  of  the  part  of  the  defendant,  that  there  could  be 
no  difference  between  an  uncertainty  in  the  thing  to  be  done, 
which  was  admitted  by  the  counfel  for  the  plaintiff  to  be  naught, 
and  an  uncertainty  in  the  perfon,  who  was  to  do  the  thing  j  for 
the  thing  could  not  do  itfelf.  And  that  the  wharfe  did  not  appear 
to  be  the  fame  wharfe,  but  might  be  another :  and  as  to  the  fault 
in  the  plea,  that  was  now  out  of  the  cafe,  by  the  plaintiffs  re- 
plying and  affigning  an  infufHcient  breach.  And  it  was  compared 
to  Turner's  cafe,  8  Co.  133.  L  if  the  defendant  pleads  an  infufH- 
cient bar,  yet  if  by  the  plaintiffs  replication  it  appears,  that  he 
has  no  caufe  of  adlion,  the  plaintiff  fhall  never  have  judgment j  as 

in 
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in  debt  upon  a  bond  to  perform  covenants,  the  defendant  pleads  aa 
ill  bar,  and  the  plaintiff  replies,  and  afligns  a  breach,  which  of  his 
own  Shewing  appears  to  be  no  breach,  the  defendant  ftiall  have 
judgment.  So  here  the  plaintiff  having  afHgn'd  his  breach  in  a  part 
of  the  award  which  is  void,  he  fliall  never  have  judgment,  though 
the  plea  were  admitted  to  be  infufficient,  becaufe  he  has  no  caufe  of 
adion. 

As  to  the  main  objeftion,  which  was  that  it  was  not  awarded, 
who  fhould  remove  the  deals  and  fcaffolds,  the  three  juflices  were 
againfl  the  chief  juflice.  The  chief  juflice  was  of  opinion,  Firfl,  . 
That  it  did  not  appear,  that  the  wharfe  was  the  defendant's  ground ; 
all  that  appeared  was,  that  the  defendant  was  to  ufe  the  ground  as 
a  wharfe,  which  did  by  no  means  imply,  that  he  was  to  have  the 
ground,  being  but  a  liberty;  but  rather  the  contrary.  And  befides, 
if  it  had  appeared,  that  would  not  have  been  fufiicient,  becaufe  it 
ought  to  have  been  averred  in  the  replication,  and  which  was  the  fe- 
■cond  reafon  the  chief  juflice  gave,  becaufe  it  did  not  follow,  tho' 
it  were  the  defendant's  ground,  yet  that  he  was  bound  to  remove 
the  deals,  unlefs  he  had  been  awarded  to  do  it.  For  the  deals  ly- 
ing there  being  a  nufance  to  the  plaintiff,  he  might  lawfully  remove 
them. 

Powell  juflice  held,  that  as  a  plea  in  bar  fl:iould  be  taken  to  a  An  award 
common  intent,  io  a  fortiori  fliould  an  award;  and  that  one  part  5°°''!°*'^°'"" 
of  an  award  might  explain  another.  That  it  appeared  here  plainly  """"^ '"""'• 
upon  this  award,  that  here  were  feveral  nufances  done  by  one 
neighbour  upon  his  ground  to  the  prejudice  of  another ;  and  that 
thefe  differences  were  fubmitted  by  them  to  arbitrators,  to  be  deter- 
mined in  an  amicable  way.  And  therefore  when  the  arbitrators 
come  to  award,  that  the  nufance  fhall  be  removed,  it  mufl  be  un- 
derflood,  that  it  fhall  be  done  by  him  that  is  owner  of  the  ground, 
and  did  the  nufance  j  for  though  any  perfbn,  or  the  plaintiff,  might 
remove  the  nufance,  yet  that  fliall  never  be  intended  to  be  the  de- 
-fign  of  the  arbitrators,  who  intended  to  make  an  amicable  end  of 
this  difference.  And  he  refembled  this  to  the  cafe  of  9  Edio.  4.  3.  /^. 
where  the  condition  ,of  an  obligation  was,  that  the  great  bell  of 
Milden  hall  fnould  be  carried  to  the  houfe  of  the  obligee  in  A^.  at 
the  cofls  of  the  men  of  M,  and  there  weighed  and  melted  down  in 
the  prefence  of  the  men  of  M.  and  the  obligee  fhould  make  of  it  a 
tenor,  ^c.  though  it  was  not  faid  who  fhould  weigh  the  bell,  yet 
it  was  adjudg'd  that  the  brafier,  who  was  the  obligee,  fhould  do  it, 
becaufe  it  belonged  to  his  occupation  to  do  it.  So  here  the  owner 
of  the  land  is  the  properefl  perfon  to  remove  the  fcafFolding.  Be- 
sides, if  a  man  were  bound  in  a  bond,  conditioned  that  fuch  fcaf- 
folding  in  his  ground  to  the  nufance  of  the  obligee's  houfe  fhould 

2  be 
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be  taken  down  by  fuch  a  day  ;  the  obligor  would  be  bound  to  take 
it  down.  So  here  in  the  fame  manner,  the  condition  of  the  bond 
being  for  performance  of  an  award,  and  the  award  being  that  the 
fcaffolding  fliall  be  taken  down,  the  award  is  parcel  of  the  condi- 
tion of  the  bond,  and  will  have  the  fame  effed  as  if  it  had  been 
inferted  in  the  condition.  The  other  juftices  were  of  the  fame  opi- 
nion, that  it  did  appear,  that  the  wharfe  was  the  defendant's,  and 
therefore  he  ought  to  take  down  the  fcaffolds,  &c. 

Dfl/wfignifies  •  ^s  to  the  exception  of  the  uncertainty  of  th^e  time  when  the 
delivery.  fcaffolds  were  to  be  taken  down,  the  court  held,  that  that  was  cer- 
tain enough ;  for  if  the  award  had  no  date,  the  time  muft  be  com- 
puted from  the  delivery,  and  that  was  one  fenfe  of  datiu :  they 
held  alfo,  that  the  award  was  mutual,  and  that  the  defendant's  plea 
was  well  enough ;  for  he  was  only  to  produce  fuch  a  leafe  as  he 
had.  They  held  alfo,  that  the  number  of  deals  was  not  material ; 
and  that  the  awarding,  that  no  more  deals  fliould  be  erefted  for  the 
time  to  come,  would  do  no  harm,  for  it  did  not  bind  the  inheri- 
tance, but  was  void  as  to  that.  And  if  any  of  the  other  exceptions 
were  material,  yet  an  award  might  be  good  in  part  and  void  in 
part,  and  the  breach  being  aflign'd  in  a  part  of  the  award  which 
was  good,  the  plaintiff  ought  to  have  judgment.  And  judgment 
was  given  for  him  by  three  judges  againft  the  chief  juftice.  After- 
wards error  was  brought  on  the  judgment  in  the  Exchequer  Cham- 
ber, but  before  argument  the  parties  agreed. 

Queen  ve?'f.  Sir  Jacob  Banks, 

S.  C.  Salk.  ^-  J  J 

I  Salk.  380.  ""  I  'HE  defendant  was  indiSed  before  the  juftices  of  peace  in 
S.  C.  6  Mo  .  I  jj^g|„  fgffjopjg^  for  aflaulting  Cokpepper  cum  baciilo  in  the  Queen's 
^jj  j^jj^q^gnt  palfice /irc/)^  rcff/rtw  perfonajn,  eadem  domina  regina  exijlcnte  in  con- 
found  at  the  ciUo  cifca  ordua  regni.  This  indidment  was  removed  into  the 
feflionswasre  King's  Bench  by  certiorari  by  the  profecutor,  and  the  defendant 
profecutor  ia  pl^aded  the  lafl:  day  of  the  lail:  term,  aiid  carried  the  record  down 
to  the  King's  to  trial,  and  at  the  ailifes  the  profecutor  would  not  proceed,  and 
Bench  by  fcr.  j|^g   defendant  was  acquitted  for  want  of  profecution.     And  now 

tiornri  ;   the         ,   .  \  r  11  r 

defendant  this  term  the  profecutor  moved  the  court  for  a  new  trial,  becaufe 
pleaded  the  no  7ufi  prim  with  a  provifo  can  be  where  the  Queen  is  fole  party, 
»!/>•  t7rm,  and  '  ■^'''^*  ^95*  That  a  trial  cannot  be  by  prcrcifo  againft  the  King, 
carried  down  And  though  a  caufe  where  the  King  is  party  may  be  carried  down 
the  oufe,  and  to  trial  by  either  party  by  confent,  as  is   i  'Keb.  loc.  vet  without 

for  want  of        /-      1  /     ^      .  ^  \     ■'  •     1      ,  ..1       ,-  ^''^    ",  ,      . 

profctution     ^'■'*-'^  conlent,  It  cannot  be  carried  down  till  af;er  a  default  made  by 

was  acqui-.ted.  the  King,  and  not  then  neither  without  leave  of  the  court,  or  the 

gramcd"'       confent  of  Mr.  Attorney,  and  fo  is  i  Keb.  525.     Of  the  other  fide 

it  was  urged  for  the  defendant,  that  the  courfe  of  the  court  was,  in 

cafe 
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<afe  the  defendant  removed  the  indidmcnt  by  certiorari,  he  was 
bound  to  c^rry  it  down  to  trial  at  the  next  affifes.  If  the  profecu- 
tor  removed,  the  defendant  might  carry  it  down  to  trial  at  the  next 
nffifcs  at  his  eleftion  ;  that  he  was  not  hound  by  recognifance  to  do 
it,  as  in  cafe  where  he  removed  the  indi6lment  himfelf,  but  yet  he 
had  his  elcdion  to  do  it;  and  that  the  reafon  of  this  was,  becaufe 
his  not  proceeding  below  was  in  nature  of  a  default,  and  fo  with- 
in the  fame  reafon,  as  where  a  profecutor  flips  an  affifes :  that  an  in- 
didlment  being  found  upon  the  oaths  of  the  county,  was  a  heavy 
charge  upon  a  man,  and  therefore  the  law  indulged  the  defendant, 
that  he  might  have  a  fpeedy  trial,  to  acquit  himfelf  of  it.  That  this 
could  be  no  -inconvenience  to  the  Queen,  becaufe  the  defendant 
could  not  have  a  tjifi  prim  and  a  tales  without  Mr.  Attorney's  con- 
fent,  who  would  not  grant  it  unlefs  he  were  ready ;  and  that  in 
cafe  it  were  to  be  tried  at  the  bar,  there  would  be  time  to  apply 
to  the  court  for  the  Queen  to  put  off  the  trial,  in  cafe  flie  were  not 
ready.  It  was  faid,  they  had  fearched  for  precedents,  and  that  there 
could  not  beany  ancient  ones,  becaufe  before  the  late  ftatute  it  ne- 
ver appeared  who  brought  the  certiorari  ;  but  fince  that  ftatute  they 
had  fome  (as  I  think  four  or  five}  where  the  defendant  had  carried 
it  down  to  trial  the  firft  affifes,  and  no  exception  had  been  taken. 
That  all  the  pradifers  agreed  that  to  have  been  the  praftice,  and  that 
upoh  their  having  been  fo  informed  by  them  they  had  carried  the 
caufe  down  to  trial. 

As  to  the  precedents  it  was  faid  for  the  profecutor,  that  they  were 
late,  and  all  fince  the  late  ad  of  parliament,  and  that  it  might  have 
been  by  confent,  and  that  they  differ  from  this  cafe,  becaufe  the 
defendants  pleaded  early  in  the  term. 

This  caufe  was  ftirred  three  times,  and  much  laboured  of  both 
fides,  and  at  laft  all  the  court  agreed,  that  there  fliould  be  a  new 
trial,  becaufe  there  was  no  reafon,  why  the  Queen  ffiould  be  more 
haftened  in  her  profecutions  than  every  private  plaintiff.     And  as  to  Thedefen- 
the  precedents,  they  pafs'd  fub  Jilentio,   and  therefore  were  of  no  ''!'"' '"  ^"  '"- 
weight.     And  they  made  a  rule  for  the  fettling  this  matter  for  the  Jov'edlV ^he 
future,  that  the  de'endant  fliould  not  carry  down  the  caufe  to  trial  profecutor 
in  fuch  a  cafe  as  this,  without  the  leave  of  the  court,  upon  motion  |^3i'"0'"rry 

111  \       I-  11  1  •!!      /-        "  "Own  to 

in  court ;  and  that  they  to  be  lure  would  never  grant  leave,  till  after  trial  without 
a  default  by  the  Queen.  leave  of  the 

court  by  mo- 


tion. 


There  were  many  things  faid  in  the  argument  of  this  cafe  by  the  ^  ^^■^^■^  {,„ 
chief  juflice,  and  Pcwf//;  as  that   a  trial  hy  provifo  could  not  he  prcvifo  not 
againft  the  Queen,  and  Powell  gave  the  reafon,    becaufe  a  provifo  ^ga'nft  tha 
implies  a  laches,  which  cannot  be  in  the  Queen ;  and  the  chief  ju-  ^""' 
ftice  faid,  that  it  was  not  a  trial  by  prcvijb  no  more  than  a  trial 

4  R  brought 
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brought  on  by  the  defendant  in  a  replevin,  quare  impedit,  attach- 
ment fur  prohibition^  where  both  parties  have  a  liberty  of  carrying 
the  cauie  down  to  trial.     The  chief  juflice  faid  alio,  'hat  if  an  in- 
didmtrnt  be  found  in   the  King's  Bench,    the    defendant    by   the 
courfeof  the  court  is  bound  in  a  recognifance  to  carry  the  caufe 
down  to  trial.     And  fo  if  an  indidiment  be  found  in   the  country, 
and  the  defendant  pleads,  and  tries  it  there,  they  bind  him  by  re- 
cognifance to  bring  it  on  to  trial  at  his  own  charges.     But  where 
an  indictment   is  removed  by  certiorari  by  the  profecutor,  the  de- 
fendant is  fine  die,  and  need  not  come  in  till  procefs  goes  out  againft 
him  (tb.ou^h  he  may  come  in  if  he  will)  and  he  is  not  bound  by 
i''^^5°"'5=°'' recognifance  to  carry  the  caufe  down  to  trial.     And  it  was  all  one 
yrch'"o/car-  before  the  ftatute,  where  an  indidment  was  remov'd  by  certiorari 
rying  indid     by  the  defendant  out  of  a  foreign  county  ;  for  the  defendant  wz^fime 
ments  to  trial  ^-^^  ^^^  ^j^^  common  courfe  was  to  outlaw  him  if  he  did  not  come 
ther  by  certio-  in  :    but  that  was  found  inconvenient,  and  therefore  the  adl  was 
rari.  made.     But  before  the  ad,  m  London  and  Mi dd/efex  in  cafes  of  in- 

diftments  found  there,  if  tre  defendant  brought  a  certiorari,  he 
was  bound  in  a  recognifance  to  carry  it  down  to  trial  the  next 
term,  or  the  fitting  after  the  term  ;  and  the  fame  rule  was  made 
after  the  revolution,  and  before  the  adf,  in  relation  to  a  certiorari 
granted  into  foreign  counties.  And  therefore  the  difference  be- 
tween  a  certiorari  by  the  defendant  and  the  profecutor  (which  is 
given  as  a  reafon  why  there  can  be  no  ancient  precedents)  is  of  no 
weight,  becaufe  it  was  all  one  which  party  brought  the  certiorari^ 
becaufe  the  defendant  was  not  bound  to  carry  it  down.  And  as  to 
the  default,  that  is  not  fo,  for  indidments  cannot  be  found  any 
where  but  in  the  county ;  and  therefore  probably  this  indidment 
might  be  found  on  purpofe  to  be  removed.  As  to  the  precedents 
they  all  p-^fs' dfidfikntio,  and  are  all  of  late  date,  fince  Hil.  9  JVili.  3. 
Powell  feem'd  to  think  at  firff,  that  Mr.  Attorney's  granting  a  ni/i 
prius,  was  a  confent  to  the  trial,  and  that  that  would  make  it  good. 
But  the  chief  juftice  and  he  agreed,  that  it  was  only  a  confent  to 
the  manner  of  the  trial.  And  Mr.  Attorney  deckred  to  the  fame 
effed  in  court. 

After  this  rule  made  in  his  favour,  the  profecutor  moved  for  a 
trial  at  bar,  becaufe  the  fad  was  done  in  the  Queen's  palace,  whilft 
her  Majcfty  v/as  in  council  j  and  that  was  oppos'd,  becr.ufe  the 
Queen  had  given  no  diredion  for  the  profecution,  but  the  profecu- 
tor carried  it  on  meerly  on  his  own  account.  And  when  upon  his 
petition  her  Majeily  had  referred  the  matter  to  the  board  ot  Green 
Cloth,  the  profecutor  had  declined  procuring  their  report,  and  had 
proceeded  in  this  manner.  And  after  this  matter  had  been  twice 
moved,  and  Mr.  Attorney  being  prefent  in  court  and  declared  that 
he  had  no  diredions  to  profecute,  the  matter  was  compromifed  by 
I  confent. 
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conlent,  that  the  trial  Hiould  be  at  the  aflifes,  but  that  the  high 
iherifF  fliould  return  forty-eight  jurors  in  the  prefence  of  the  pro- 
fecutor  and  the  defendant,  and  they  to  ftrike  out  twelve  a-piece, 
i^c.  The  lafl  day  of  Tr/«.  term  the  profecutor  moved  the  court  to 
fet  afide  the  rule,  pretending  he  did  not  hear  the  judges  ;  but  Hoit 
•chief  juftice  reprehended  him  for  the  fingularity  of  his  proceedings 
(which  were  very  reprehenfible)  and  told  him  he  would  not  fet  afide 
the  rule.  Then  he  faid,  that  he  muft  have  a  trial  at  bar.  But  the 
chief  juftice  faid,  there  was  no  reafon  for  it,  it  appearing  to  them 
to  be  a  private  profecution.     And  at  length  the  firft  rule  flood. 

Note,  At  the  afilfes  the  defendant  was  acquitted,  as  were  alf^i 
Mx.KnatchbuIl  and  Mr.  Scott,  upon  an  indiftment  preferred  againil 
them  by  the  fame  profecutor  for  another  branch  of  this  quarrel,- 
the  profecutor  being  as  it  feems  fo  unfortunate,  as  by  his  indifcreet 
warmth  and  violence  of  temper  to  have  loft  the  good  opinion  of,  if 
not  all  credit  with,  the  fober  part  of  mankind. 


A' 


Buckmyr  verf.   Darnall. 

N  adlon  upon  the  cafe  wherein  the  plaintiff"  declared,  that  the  S  C,  6  Mod. 
^  _i   defendant,  in  confideration  the  plaintiff"  at  his  requeft  Iccaret  ^^^^jj, 
et  deliheraret  cuidem  Jofepho  EngliJI]  a  gelding  oF  the  plaintiff"'s,  3  Salk.  15. 
and  cuidein  Carolo  Reymer  another  gelding  of  the   plaintiff^'s,    ad  2  Saund.  66. 
equitandum  et  itinerandum  ufqiie  ad  Rcaditig  in  comitatu  Berks,  af-  ^^,^224/" 
Jiunpfit  et  promifit  the  plaintiff,  quod  the  faid  Jofeph  and  Charles  the  538. 
faid  geldings  to  the  plaintiff  redeliberarent,  t^c.    Upon  non  ajfunip-  '  ^^^^^  43-^^ 
Jit  pleaded  this  caufe  came  to  trial  before  Kolt  chief  juftice  at  Wejl-  ;„  ^^  Car.  2. 
minftcr  hall;  and  the  counfel  for  the  defendant  infifting,  that  the  <r.  3- 'oanfwer 
plaintiff  ought  to  produce  a  note  in  writing  of  this  promife  within  [°''''^f  ano-"^ ' 
the  ftatute  of  frauds,  and  the  chief  juftice  doubting  of  it;  a  cafether. 
was  made  of  it,  and  ordered  to  be   moved   in  court,  to  have  the 
opinion  of  the  other  judges.     And  now  it  was  argued  this  term  by 
ferjeant  Darnall  for  the  defendant,  and  by  Mr.  Raymond  for  the 
plaintiff.     And  it   was    infifted  for   the  defendant,    that  this  cafe 
was  within  the  ftatute  of  frauds,  for  it  was  a  promife  to  anfwer  for 
the  default  and  mifcarriage  of  the   perfon   the  horfe  was  lent  to. 
The  very  letting  out  and  delivery  of  the  horfe  to  Englijh  implies  a 
contract  by  EngliJJi  to  redeliver  him,  and  he  is  bound  by  law  fo  to 
do    and  confequently  the  defendant  is  to  anfwer  for  the  default  of 
another.     In  a  cafe  2  V/ill.  &  Mar.  your  lord(hip  fettled  this  rule,  ""J^^^l^-^l^l; 
that  where  an  adlion  will  he  againft  the  party  himfelf,  there  an  un- gainit  thepar- 
dertaking  by  J.S.  is  within  the  ftatute;  but  where  no  adion  will  ty  hin>[elf,  aa 
lie  againft  the  party  himfelf,  there  it  is  otherwife.     And  therefore  J^V"  ^ 'j|f^ 

his  performance  is  within  the  ftatute  ;  but  where  no  aflion  lies  againft  him  it  is  otherwife. 

I  agree 
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I  agree  this  cafe,  that  if  a  man  Oiould  fay  to  another,  do  you  build 
a  houfe  for  '/.  S.  and  I  will  pay  you,  that  cafe  is  not  within  the 
Aatute,  becaufe  there  J.  S.  is  not  liable.  But  this  cafe  is  not  more 
than  this,  if  a  man  fhould  fay,  do  you  let  7*  S.  have  goods,  and 
if  he  does  not  pay  you  I  will,  that  is  within  the  ftatute,  becaufe 
an  adion  will  lie  againlt  J.  S.  for  the  money  for  the  goods.  Or 
if  a  man  fliould  fay,  take  J.  S.  into  your  fervice,  and  if  he  does 
not  ferve  you  fiiithfully,  or  if  he  wrongs  you,  I  will  be  refponfable, 
that  is  alfo  within  the  ftatute. 

To  this  it  was  anfwered  for  the  plaintiff,  that  here  the  credit  was 
wholly  given  to  the  defendant ;  that  that  rule  of  the  ferjeant's  muft 
be  undcrftood,  where  an  adion  does  not  lie  againfi:  the  party  him- 
felf  on  the  contrad,  and  not  where  an  adion  does  or  does  not  lie 
againft  him  upon  collateral  refpedts.  And  therefore  in  this  cafe  for 
an  adual  converfion,  or  for  refuiing  to  re-deliver  the  horfe,  Englijt} 
may  be  charged  in  trover  or  detinue  ;  yet  he  being  not  chargeable 
upon  the  contrad,  the  cafe  is  not  within  the  ftatute.  This  contrad: 
cannot  be  faid  properly  to  be  a  promile  to  anfwer  for  the  default 
or  mifcarriage  of  another,  unlefs  EngliJJ}  were  liable  by  the  lirft 
contrad. 

Upon  the  firft  motion  and  arguing  this  cafe,  the  three  judges 
againrt:  Poicys  feemed  to  be  of  opinion,  that  this  cafe  was  not  within 
the  ftatute,  becaufe  Englijh  was  not  liable  upon  the  contrad;  but 
if  any  adion  could  be  maintained  againft  him,  it  muft  be  for  a  fub- 
fequent  wrong  in  detaining  the  horfe,  or  adually  converting  it  to 
his  own  ufe.  And  Powell  juftice  faid,  that  that  rule,  of  what 
things  fliall  be  vv^ithin  the  ftatute,  is  not  confined  to  thofe  cafes 
only,  where  there  is  no  remedy  at  all  againft  the  other,  hut  where 
there  is  not  any  remedy  againft  him  on  the  fame  contrad.  This 
cafe  is  juft  like  the  cafe  where  a  man  fiys,  "  fend  goods  to  fuch 
"  a  one,  and  I  will  pay  you  j"  that  is  not  within  the  ftatute,  for 
the  feller  docs  not  truft  the  perfon  he  fends  the  goods  to.  So  here, 
the  ftable-keeper  only  trufted  the  defendant,  and  an  adion  on  the 
contrad  will  not  lie  againft  Englijh,  but  for  a  tort  fubfequent  he 
may  be  charged  in  detinue,  or  trover  and  converfion,  which  is  a 
collateral  adion, 

Powys  juftice  faid,  that  there  was  a  truft  to  EngliJJj,  for  the 
very  lending  of  the  horfe  necelTarily  implies  a  truft  to  the  perfon  he 
is  lent  to,  and  confequently  the  defendant  in  this  cafe  is  to  anfwer 
for  the  default  of  another,  and  is  within  the  ftatute. 

Pmoell  juftice  agreed,  that  if  a  man  fhould  fay,  lend  J.  S.  a 
horfe,  and  1  will  undertake  he  fliall  pay  the  hire  of  it ;  or  fend 

y.s. 
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y.  S.  goods,  and  I  will  undertake  he  fliall  pay  you ;  that  thofe 
cafes  would  be  within  the  ftatute :  and  agreed  with  Powys,  that  if 
any  truft  were  given  to  Englijh,  then  the  cafe  would  be  within  the 
flatute.  But  he  and  the  chief  juftice  and  Gould  held,  that  here 
was  no  credit  given  to  EngliJJo  ;  and  the  chief  juftice  agreed  with 
him,  that  if  there  had,  this  promife  would  have  been  but  an  addi- 
tional fecurity,  and  within  the  ftatute.  And  the  chief  juftice  faid, 
that  if  a  man  ihould  fay,  "  let  J.  S.  ride  your  horfe  to  Reaiih?g, 
"  and  I  will  pay  you  the  hire,"  that  is  not  within  the  ftatute,  no 
more  than  if  a  man  fliould  fay,  "  deliver  cloth  to  J.  S.  and  I  will 
**  pay  you."  He  faid  alfo,  that  a  bailee  of  an  horle  for  hire  is  not 
bound  to  re-deliver  him  at  all  events,  but  if  he  be  robbed  of  him 
without  fraud  in  him,  he  is  excufed.  And  fo  it  was  ruled  in  the 
cafe  of  Coggs  verf.  Ber?iard. 

The  laft  day  of  the  term  the  chief  juftice  delivered  the  opinion 
of  the  court.     He  faid,  that  the  queftion  had  been  propofed  at  a 
meeting  of  judges,  and  that  there  had  been  great  variety  of  opi- 
nions between  them,  becaufe  the  horfe  was  lent  wholly  upon  the 
credit  of  the  defendant  j  but  that  the  judges  of  this  court  were  all 
of  opinion,  that  the  cafe  was  within  the   flatute.     The  objedion 
that  was  made  was,  that  if  EngliJJj  did  not  re-deliver  the  horfe,  he 
was  not  chargeable  in  an  adion  upon  the  promife,  but  in  trover  or 
detinue,  which  are  founded  upon  the  tort,  and  are  for  a  matter 
fubfequent  to  the  agreement.     But  I  anfwered,    that  Englifli  may 
be  charged  on  the  bailment  in  detinue  on  the  original  delivery,  and 
a  detinue  is  the  adequate  remedy,  and  upon  the  delivery  Englijli  is 
liable  in  detinue,  and  confequently  this  promife  by  the  defendant  is 
collateral,  and  is  within  the  reafon,    and  the  very  words   of  the 
ftatute ;   and  is  as  much  fo,  as  if  where  a  man  was  indebted,  j^.  ,5'. 
in  confideration  that  the  debtee  would  forbear  the  man,    fliould 
promife  to  pay  him  the  debt,  fuch  a  promife  is  void,   unlefs  it  be 
in  writing.     Suppofe  a  man  comes  with  another  to  a  fliop  to  buy, 
and  the  fliopkeeper  floould  fay,   "  I  will  not  fell  him  the  goods, 
"  unlefs  you  will  undertake  he  fhall  pay  me   for  them,"  luch  a 
promife  is  within  the  flatute:    otherwife,   if  a  man  had  been  the 
perfon  to  pay  for  the  goods  originally.     So  here,  detinue  lies  againll 
Etiglijl:)  the  principal;  and  the  plaintiff  having  this  remedy  againfl 
Englijh  the  principal,  cannot  have  an  adion   againfl  the  defendant 
the  undertaker,  unlefs  there  had  been  a  note  in  writing. 


Cracker 
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Cracker  verf.  Glover, 

If  A.  being  a  ^T"^  HE  defendant  being  in  cuftody  at  the  fuit  of  a  man,  to  whom 
Ts°difchar°ed      A     ^^  ^^^  indebted  under   loo/.  was  difcharged  upon  the  adl 
by  the  juftices  of  2  Gf  3  Ann.  c.  i6.  and  after  he  was  fo  difcharged  was  arrefted 
at  the  fuit  of  ^j.  {]^g  plaintiff's  fuit,  to  whom  he  was  indebted  before  the  eighth 
£°>o?/.''^'  of  November  in  above  lOo/.     And  the  queftion  was,  whether  he 
according  to    fhould  be  difcharged  upon  common  bail  ?    And  the  queftion  arofe 
"hffhir'     upon  this  provijb  in  the  adl  of  parliament:  provided,  tsc.  that  no 
difcharge"him  pcrfon,  &c.  by  virtue  of  this  adl  fhall  be  difcharged  out  of  prifon, 
as  to  his  ere-    ^yj^Q  (hall  ftand  charged  and  indebted  in  more  than  the  fum  of  loo/. 
bove'fco/'    ^o  ^"y  °"^  perfon,  principal  money  and  damages.     All  the  judges 
See  the  feve-  of  England  had  a  meeting  to  confider  of  this  adl  of  parliament, 
rai  fubfcquent  ^nd  it  was  rcfolvcd  by  them  all,  that  the  defendant  was  not  within 
||ef''o"[°fjr  the  a6l  to  be  difcharged  upon  common  bail.     The  chief  juflice  faid, 
■vent  debtors,  that  it  might  feem  a  doubtful  queftion  on  thefe  words  of  the  aft, 
"  that  if  any  perfon,  &c.  difcharged  by  virtue  of  this  ad,  fhall,  &c. 
"  after  his,  &c.  difcharge,  &c.  be  again  arrefted  or  detained  for 
"  any  debt  or  debts,    adion,  &c.    upon  the  cafe,    duty,  fum  or 
"  fums  of  money  whatfoever,    contraded  or  due  before  the  faid 
"  eighth  of  November,  that  then  upon  doing  fo  and  fo  they  fhall 
"  again  be  difcharged,  &c.  by  any  two  or  more  of  the  faid  juftices 
"  of  the  peace,  &c.  upon  filing  common  bail ;"  but  then  the  prc- 
vifo  muft  be  confidered  :  that  fays,  "  no  perfon  by  virtue  of  this  ad 
"  fliall  be  difcharged  out  of  prifon,  &c."  but  common  bail  is  a  dif- 
charge by  virtue  of  that  ad,  and  therefore  the  defendant  cannot  be 
difcharged  upon  common  bail,  for  that  is  one  difcharge  by  the  ju- 
ftices.    And  it  is  a  reafonable  conftrudion,  to  apply  the  word  dif- 
■charged  in  the  ad  to  the  fecond  difcharge  as  well  as  the  firft.     And 
the  reafon  of  the  thing  makes  for  this  conftrudion,  for  the  intent 
of  the  ad  was,  that  no  body  fhould-  have  the  benefit  of  the  ad 
originally,    that  was  in  cuftody  for  above  loo/.      And  the  fame 
realbn  holds  when  you  come  to  a  fecond  difcharge,  for  that  is  a 
difcharge  by  virtue  of  the  ad ;  and  the  provifo  is,  that  no  body  fhall 
be  difcharged  by  that  ad,  that  owes  above  loo/.     And  this  is  the 
moft  reafonable  conftrudion  of  the  ad. 

judges  of  tiie       There  was  another  queftion  ftirred  in  this  and  feveral  other  cafes 
King's  Bench,  jj^jg  term,  upon  the  words  of  the  claufe  for  difcharging,  that  ap- 
charge^on '     points  it  to  be  done  by  two  or  more  of  the  faid  juftices  of  the 
■common  bail,  peace ;  whether  the  court  of  King's  Bench,  and  the  other  fuperior 
courts,  could  difcharge  the  prifoners  upon  common  bail ;    or  whe- 
ther they  muft  refort  to  the  juftices  of  the  peace?    And  it  was  at 
the  fume  time  refolved,  that  whei'e  the  prifoners  were  intituled  to 

be 
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te  difcharged  on  common  bail,  the  courts  of  IVcjlminJler  could 
difcharge  them,  and  they  were  under  no  necellity  of  applying  to 
juftices  of  peace. 

Trie  judges  took  notice,  that  it  was  an  obfcure  zdi  of  parliament. 
They  faid,  that  the  fairefl:  conftrudion  was,  that  the  difcharge 
ihould  be  good  againft  all  perfons,  to  whom  the  prifoner  was  in- 
debted under  the  fum  of  loo/.  and  void  to  all  above.  For  it 
would  be  a  ridiculous  conftrudion,  to  make  the  difcharge  in  the 
principal  cafe  good  againft  all.  For  it  is  ridiculous,  that  if  a  man 
is  in  prlfon  charged  with  above  loo/.  he  fliall  be  kept  in  prifon; 
and  vet  if  his  creditor  happen  not  to  have  arrefted  him,  he  ftiall  be 
difcharged  againft  him,  though  he. owes  him  above  loo/.  And  of 
the  other  fide,  to  make  the  difcharge  totally  void,  would  be  very 
•inconvenient;  for  that  would  make  the  juftices  liable  to  an  efcape, 
if  they  happen  to  difcharge  a  man,  who  owes  any  body  above  loo/. 
and  yet  it  is  impoffible  for  them  to  come  to  the  notice  of  it,  be- 
caufe  the  creditors  are  not  direded  to  be  fummoned.  And  Poivell 
iuftice  faid,  that  the  word  [andj  muft  be  conftrued  [or]  ;  and  fo 
the  provifo  will  be,  charged  or  indebted. 

Tenant  verf.  Goldvvin.  s.  c.  saik. 

•^  21,360. 

S.  C.  6  Mod. 

AN  adion  upon  the  cafe,  wherein  the  plaintiff  declared,   quodzn. 
cum  the   plaintiff"  i  O'Slob.  primo^  et  abinde  fcmper  hiicufque,  f/'jJ^J'l; 
fojfejjionatus  fuit,  et  adbuc  pojfejjionatus  exijlit^  de  uno  mefuagio  ja-  That  the 
cente  et  exi/lente  in  FiJIjJlreet,  in  parochia  fanEiae  Annae ^  infra  //- plaintiff  was 
bertatem  Wejlmonajlerii  et  comitatum  Middlefexiae,  pro  quodam  ^f"- ho![fe?ir°^  * 
mino  nondum  fnito,  ac  in  cellar io  fuo  parcella  mejuagii  Jui  praediSli  which  was 
reponere  et  conjcrvare  folebat  carbonian  et  illupulatae  cervifiae  copias  ^""j-^^'  ""^"^ 
J)ro  ufu  familiae  fuae^    necnon  ad  vendendum  et  mcrchandizaJidum  ^.g^J^^^^  wh*ich '^ 
diverfis  perfonis,  quae  de  ipfo  commoditates  praediSlas  emere  folebant  cellar  adjoined 
.in  vlejuagio  fuo  praediBo,  ad  ipfius  the  plaintiff's  non  modicum  pro-  |j° _|J^  J^^^.^" 
ficuuin  et  utilitatem  :  quod  quidem  cellarium  contigue  adjacct,  et  per  and  ^33  pan- 
totum  tempus  praediSlum  contigue  adjacebat,    mefuagio  praediBo  of«d  from  the 
the  defendant  in  parochia  praediSla,  et  de  forica  parcella  p^'^^diSii^f^^^J^^^f 
tnefuagii  praedi5li  the  defendant  feparari  et  valhri  folebat  per  tnu-  houfe  by  a 
rum  crajfum  et  compaBum^  qui  ad  diBum  mefuagium  praefati  the  de-  "^^^'^^^^^^^^ 
fendant  pertinet,  et  per  praejatum  the  defendant  per  totum  i'^w/^"ufed  to  repair; 
praediBum  jure  debuit   reparari :   praediBus   tamen  the  defendant  that  the  defen- 
praemifforum  non  ignarus,  fed  machinam  et  frauduknter  intcJidens^^^^^^^'^^^ 
'  ipfum  the  plaintiff  in  hoc  parte  minus  rite  gravare,  et  ipfum  the  out  of  repair, 
plaintiff  de  ufu  et  commoditate  cellarii  tnefuagii  fui  praediBi  totaliter  ^^^'''°^' .  ^^"^ 
'  deprivare,    et   de  proficuo  commercii  fui  praediBi   impedire,    modern ^^^.°^  ^^^^ 
I  OBob.  primoy  et  ab  inde  bucufque,  nvurum  praediBum^  licet  fiepius  into  the  piaia- 

requifitus  V*^'*  ""»^' 

(Jc. 
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requifitus  eiindem  reparare,  fcilicet  per  ipfum  the  plaintiff  eodem 
I  OBober  primo  in  parochia  praediBa^  tarn  negligenter  atjiodwit  et 
repa7-avit,  quod  oh  defeBum  debitae  curae  et  reparationis  ejufdem 
muri  foeditates  et  fordida  foricae  praediBae  de  eadem  forica  per 
decafum  et  fraBionem  muri  praediBi  in  cellarium  praedictum  tjuf- 
dcm  the  GiiLinXx^  Jiuebanty  et  cellarium  praedictum  tmmdabant,  fci- 
licet in  parochia  pracdiBa  per  totum  teinpm  praedictum^  per  quod 
ipfe  idetn  the  plaintiff  ufum  cellarii  fui  et  projicuum  commercii  fui 
praedicti  per  totum  tempus  praedictum  perdidit  et  amijit :  ande  idem 
the  plaintiff  dicit,  quod  deterioratus  eft,  et  damnum  babet  ad  valen- 
tiam  1 00  /.  et  inde  producit,  &c.  The  defendant  let  judgment  go 
by  default,  and  a  writ  of  inquiry  of  damages  was  awarded,  and 
damages  afleiTed  to  61. 

Mr.  Salkeld.  The  objedlon  that  has  been  made  in  arreft  of 
iudorment  is,  that  here  the  defendant  being  terretenant,  and  this 
declaration  being  to  put  a  charge  upon  him,  the  plaintiff  ought  to 
flievv  a  title  to  charge  him,  and  this  general  way  of  declaring  with 
a  fcparari  folebat,  and  a  jure  dchuit  reparari,  is  ill.  In  anfwer  to 
this  I  fnali  firfl  (hew,  that  there  have  been  cafes,  where  the  plain- 
tiff has  by  his  declaration  put  a  charge  upon  the  terretenant  in  as 
general  manner  as  this,  without  {hewing  any  title:  fecondly,  that 
we  have  no  need  to  carry  the  matter  fo  far,  but  are  within  the 
ftated  rule,  that  where  the  charge  is  with  common  right,  there 
needs  be  no  title  rtiewn :  and  thirdly,  that  this  is  a  trefpafs  to  the 
plaintiff.  As  to  the  firft,  he  cited  the  cafe  of  Sands  and  Trefujis, 
1  Go.  575.  where  the  plaintiff  declares,  that  he  was  feifed  in  fee 
of  a  mill,  and  had  a  water-courfe  running  in  the  defendant's  land 
to  the  faid  mill,  and  that  the  defendant  had  flopped  it.  And  this 
was  held  well  upon  demurrer  without  fliewing  any  title  to  the 
water-courfe.  And  3  Lev.  266.  where  the  plaintiff  declares,  that 
he  was  for  four  years  laft  pafl  feifed  in  fee  of  a  parcel  of  land  ad- 
joining to  the  meadow  of  the  defendant,  ct  Jic  inde  feijitus  per  to- 
tum tempus  praedictum  habere  frui  et  uti  debuit  quandam  viam  per 
quandarn  januam  of  the  defendant,  in  the  meadow  of  the  defen- 
dant ufque  a  clofe  of  the  plaintiff,  and  that  the  defendant  flopped 
the  gate  cum  [era  et  catena;  and  upon  a  judgment  by  default,  and 
writ  of  inquiry  of  damages,  and  motion  in  arreft  of  judgment, 
this  declaration  was  held  to  be  good,  though  no  title  was  fliewn  to 
tift  way,  and  though  the  defendant  was  terretenant,  and  though 
the  charge  was  againfl  common  right,  and  fuch  a  charge  as  could 
not  commence  but  by  grant.  And  the  fame  was  ruled  upon  de- 
murrer between  Warren  and  Saunthill,  the  fame  book  cited  in  the 
cafe  before,  which  was  the  cafe  of  Winford  verf.  Woollafton.  (Note, 
there  is  alfo  anotlier  cafe  in  i  Lutio.  iig.  Blockley  verf.  Slater, 
where  the  plaintiff  in  his  declaration  claims  a  way  through  the 
2  defendant's 
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defendant's  cbfc,    end  yet  declares  only  generally,    qiiod  habuh  ct 
per  totum  tcmpus  praediBum  habere  debuit ;  and  adjudged  good  upon 
fpecial  dennirrer,    and  that  matter  fliewn  for   caufe ;    which  was 
held  alfo  in   the  cafe  of  3  Lev.  before.)     Secondly,  he  fiid,  that 
where  the  charge  was  with  common  right,  there  the  plaintiff  in 
his  declaration  need  never  (hew  any  title.     And  therefore  in  ah 
aflife  for  a  rent-fervice  againft  the  terretenant  the  plaintiff  in  the 
affife  need  not  make  any  title  to  the  rent ;    otherwife  in  an  affife 
for  a  rent-charge,  or  any  thing  elfe  which  is  againft  common  right. 
So  is  32  Heti.  6,  15.  a.     35  Hen.  6.  7.  b.     And  the  fame  difference 
is  between  an  affife  for  a  common  appendant,  and   in  grofs ;  and 
fo  of  all  charges  by  ad:  of  law.     But  where  the  aflife  for  the  rent 
is  brought  againft  the  pernor  of  the   profits,   though   it    be  for  a 
rent-charge,  there  need  be  no  title  fliewed,  as  mufl  if  the  defen- 
dant be  terretenant.     So  an  indidment  againfl  the  hundred  for  fuch 
a  matter  as  they  are  chargeable  with  of  common  right,  generally  is 
good ;  but  if  you  would  indid  a  private  perfon  for  fuch  a  matter, 
you  muft  fhew  fpecially  in  the  indictment,  how  he  comes  to  be 
chargeable  to  do  it.     So  if  you  would  charge  a  private  perfon  for 
not  repairing  a  highway,  or  a  church  wall,  &c.   you  mull:  lliew 
feme  fpecial   matter  to  charge  him.     But  here  the  defendant  is 
bound  of  common  right  to  repair  his  own  houfe,  fo  far  as  that  it 
fhall   not  prejudice  his  neighbour,  or  the  publick.     And  in  the  Afite,  856. 
cafe  of  the  Queen  "verf.  Watjon,   the  indiftment  was  againft  the 
defendant,  that  he  did  not  repair  his  own  houfe.     And  hence  it  is, 
that  at  common  law,  if  two  jointenants  are  of  a  wood  or  arable 
land,   one  cannot  compel  the  other  to  repair  the  fenfes.     But  if 
two  jointenants  are  of  a  houfe,  and  the  one  will  not  repair  it,  the 
other  fhall  have  a  writ  de  reparatiojie  facienda   againft  him,   and 
the    writ  fuppofes,  'that   ad  reparatlcneni  et  Jiiftefitatio?iejn   ejufdem 
domus   tenetur.     Moor   374.      11   Co.  82.  b.      2  Lift.  403.     Reg. 
153.  b.  n.  6.   127.  a.  b.    So  if  a  man  have  a  houfe  near  to  the 
houfe  of  another,    and  he  fuffers  his  houfe  to  be  foruinous,  as  it 
is  like  to  fall  upon  the  houfe  of  the  other,  he  may  have  a  writ  de 
domo  reparanda,  and  compel  him  to  repair  his  houfe.     And  the 
writ  fays,   quae  reparari  debet  et  folet.     Reg.   153.  b.   n.   6.    127. 
c.  d.     C.  L.  56.  b.  and  though  the  word  folet  be  in,  the  Regijler 
fays,   that  may  be  left  out,  qtiando  cafus  requirit.     (Note,  in   my 
Eegifter  this  note  follows  another  writ.)     Reg.   153.   b.     So  if  a 
leffee  for  years  build  a  new  houfe,  where  there  was  none  before,  it 
is  wafte;   but  if  he  lets  it  fall  down,  it  is  wafte  too.     And  if  one  C  L.  53.3. 
man  have  the  upper  part  of  a  houie,  and  the  other  the  lower,  they 
may  each  compel   the  other  to  repair  his  part,  in  prelervation  of 
the  other's.     And  if  either  of  them   neglect  fo  to  do,   an  adion 
upon  the  cafe  lies  againft  him.     Kciliv.  98.  b.     It  may  be,  if  a 
man  fhould  build  a  new  houfe  near  an  old  one,  or  a  new  cellar 
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If  the  defen- 
dant his  a 
Joricn,   and 

the  wall. 
which  (t-pa- 
rates  it  troni 
the  houfe  of, 
Uc.  is  all  the 
defendant's, 
he  ii  of  coai- 
mon  riglit 
bound  to  re- 
pair it. 


So  is  the  vtn 
dee  of  that 
hojfe. 


iMider  an  old  wall,  the  otlier  might  not  be  bound  to  maintain  his 
old  houfe  or  wall.     He  laid,  that  the  fordes  coming  out  of  the  . 
defendant's  forica  into  the  plaintiff's  cellar  was  an  aftual  trefpafs. 
And  for  that   he  compared  it  to  the  cafe  of  6  Edw.  4.  7,    Fitz, 
Tni'p.    no.   where  in  trefpafs  the  defendant  pleaded,  that  he  was 
leiftd  of  an  acre  of  land,  upon  which  a  hedge  of  thorns  is  grow- 
ing, which  joins  to  the  place  where,  &c.  and  the  defendant  came, 
and  at  the  time  of  the  trefpafs  cut  the  thorns,  and  they  ipfo  ifi- 
vilo  cecidenmt  in  the  place  where,  Gfc.  and  the  defendant  came  re- 
cently, and  tock  them  away,  ©"<:.  and  upon  demurrer  Choke  held, 
that  the  thorns  falling  into  the  clofe  of  the  plaintiff  was  a  trefpafs ; 
and  to  fay  they  did  lb  7/^0  invito  was  no  plea,  unlefs  he  had  faid 
alfo,  that   he  could   not  have  cut  them  in  any  other  manner,  or 
that  he  did  all  that  was  in  him  to  have  kept  them  from  falling  in  ; 
for  othcrwife,  the  firfl  adl  being  a  wrong,  the  defendant  could  not 
juftifv  entring  into    the    plaintiff's  clofe   to   take  the   thorns  out. 
Otherwife  if  a  tree  of  the  defendant's  had  by  the  adt  of  God,  by 
a  florm,  been  blown  into  the  clofe  of  the  plaintiff. 

The  laft  day  of  the  term  Holt  chief  juftice  delivered  the  opi- 
nion of  the  court,  that  the  declaration  was   fufficient.     He  faid, 
that  upon  the  face  of  this  declaration  there  appeared  a  fufficient 
cauie  of  adion,  to  intitle  the  plaintiff  to  have  his  judgment :    that 
they  did  not  go  on  the  word  folebat,   or  the  jure  debuit  reparari, 
as  if  it  were  enough  to  fay,  that  the  plaintiff  had  a  houfe,  and  the 
defendant  had  a  wall,  and  he  ought  to  repair  the  wall ;  but  if  the 
defendant  has  a  houfe  of  office,  and  the  wall  which  feparates  the 
houfe  of  office  from  the  plaintiff's   houfe  is  all  the  defendant's,  he 
is  of  common  right  bound  to  repair  it.     And  this  cafe  differs  from 
the  cafe  of  a  cvria  claudcnda,  in  which  it  is  necelfary  to  lay  a  pre- 
fcription,    becaufe  there  the  fenfe   is   for  the   ufe  of  both   parties. 
But  the  reafon  of  this  cafe  is  upon  this  account,   that  every  one 
m.ufl  fo  ufe   his  own,  as  not  to  do  damage  to  another.     And  as 
every  man  is  bound  fo  to  lock  to  his  cattle,  as  to  keep  them  out  of 
his  neighbour's  ground,  that  fo  he  may  receive  no  damage;   fo  he 
muft  keep  in  the  filth  of  his  houfe  of  office,  that  it  may  not  flow 
in   upon   and  damnify   his  neighbour.     If  a  man  has  two  houfes 
contiguous,  and  one  has  a  houfe  of  office,  which  is  feparated   Irom 
the  cellar  of  the  other  by  the  wall,  which  keeps  in  the  filth  of  the 
houfe  of  office,  and  he  fells  that  houfe,  the  vendee  muft  keep  in 
the  filth   of  the  houfe  of  office,  fo  as  it  Hull  not  run  in  upon  the 
other   houfe.     So  if  a  man   has  two  pieces  of  paffure,  which  lie 
open  to  one  another,  and  fells  one  piece,  the  vendee  muft  keep  in 
his  cattle  (o  as  they  fhall  not  trefpafs  upon  the  vendor.     So  a  man 
Ihall  not  lay  his  dung  fo  high  as  to  damage  his  neighbour,  and  the 
rcifon  of  thefe  cafes  is,  becaufe  every  man  muft  io  ufe  his  own, 

as 
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as  not  to  damnify  another.     And  it  would  have  been  all  one  if  the 
vendor  had   fold  the  houfc   with   the  cellar,    then   he  mull  have 
kept  the  wall  of  the  houfe  of  office  fo  as  to  have  kept  the  tilth 
in  ;  for  every  man  muft  take  care  to  do  his  neighbour  no  damage. 
If  a  man  eredts  a  houfe  and  a  houfe  of  office,  and  the  houfe  of 
office  adjoins  to  a  vacant  piece  of  ground,  which  keeps  in  the  filth 
of  the  houfe  of  office,  if  the  owner  of  the  vacant  piece  of  ground 
will  dio-  a  cellar  there,  he  muft  make  a  wall  to  the  houfe  of  office. 
And  fo  if  the  wafte  piece  of  ground  belonged   to  the  fame  perfon 
that  built  the  houfe,  and  he  fold  the  vacant  piece  of  ground ;  his 
vendee,  if  he  would  dig  a  cellar  by  the  houfe  of  office,  mufl:  build 
a  wall  to  it.     But  that   is   matter  of  which  the  defendant    may 
have  advantage  upon  the  trial,  and  if  that  fiiould  appear  to  be  the 
cafe  upon  the  evidence,  the  defendant  ought  to  be  acquitted.     As 
to  the  cafe  of  Palmer  and  Fletcher,  if  indeed   the  builder  of  the  ;  lev.  122. 
houfe  fells  the  houfe  with  the  lights  and  appurtenances,  he  cannot  ^"^- '^"'^^7' 
build  upon  the  remainder  of  the  ground  fo  near  as  to  ftop  the  Lights  ftop- 
lights  of  the  houfe;   and  as  he  cannot  do  it,  fo  neither  can  his  P^'*" 
vendee.     But  if  he  had  fold  the  vacant  piece  of  ground,  and  kept 
the  houfe,  without  referving  the  benefit  of  the  lights,  the  vendee 
might  build   againft  his  houfe.     But  in  the  other  cafe,  where  he 
fells  the  houfe,  the  vacant  piece  of  ground  is  by  that  grant  charged 
with   the  lights.     I   do  not  approve  of  the  cafe  in  Keilwa)\  and  De  icmo  le^a. 
the  law   feems  to  be  doubtful   in   that   point.     In  Fitzb.  N.  B.  '''""^''■ 
127.  /.  there  is  a  writ  to  that  purpofe,  but  that  writ  is  grounded 
upon  the  cuftom  of  the  place,  and  not  upon  the  common  law. 
And  there  is  fuch  a  cuftom  in  many  places,  and  there  is  no  other 
authority  for  it.     But  this  cafe  diffi;rs  from  that,  for  here  the  de- 
fendant by  ufing  his  own,  does  a  damage  to  the  plaintiff. 

Afterwards  towards  night  Mr.  Soufhoiife  moved  the  court,  that 
they  would  not  give  judgment  for  the  plaintiff  in  this  cafe,  there 
being  an  irregularity  in  making  up  the  writ  of  inquiry  ;  for  whereas 
the  declaration  delivered  was  jure  debiiit  repari,  which  was  non- 
fenfe,  they  had  made  it  in  the  writ  rcparari.  But  the  court  re- 
fufed  the  motion,  for  they  faid,  it  was  not  material,  that  being  only 
a  confequence  of  law  upon  the  matter  appearing  in  the  declaration, 
and  confequently  not  material,  v/hether  it  were  in  or  out.  And 
the  fame  was  held  by  Foioell  of  the  folebat.  Upon  the  argument 
of  this  cafe  the  chief  juftice  faid,  that  where  a  man  has  a  way,  or 
any  other  incorporeal  right,  in  an  adlion  for  difturbance  it  is 
enough  to  fay,  habuit  et  habere  debuit.  The  firft  cafe  of  this  fort 
was  before  chief  juftice  Hale :  and  he  held,  that  it  might  be  good 
upon  demurrer,  if  the  defendant  did  not  appear  to  be  terretenant. 
But  fince,  it  has  been  held  to  be  good  both  ways.     But  there  is^«/^,7S'» 

no 
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no  cafe  where  that  has  been  held  well,  where  the  plaintiff  has  no 
licreditary  right,  but  does  merely  put  a  charge  upon  another. 

Ponvcll  faid,  that  currere  cotifuevit  had  been  held  well  enough 
in  cafe  of  a  water-courfe,  becaufe  that  muft  be  time  immemorial. 
Tlie  thief  juftice  and  Pozcell  held,  that  a  man  cannot  build  fo 
near  another  man's  houfe  as  to  throw  it  down. 

Regina  verf.  Saxfield. 

indiftment  a-  A  Writ  of  error  of  a  judgment  upon  an  indldment  agalnft  the 
gair.ft  a  fcold  £^  defendant  for  being  a  common  fcold  :  the  word  in  the  indidt- 
Ltt'qua'neU  ment  was  rixa,  *  which  was  objeded  by  the  counfel  for  the  defen- 
difpute,  or  a  j^nt,  not.  to  fignify  a  fcold,  but  rixatrix.  And  for  this  exteptioa 
fcoiding  and    j      judo-ment  was  reverfed.     Now  the  law  being  in  Englifli,  the 

cotakoM.  Jo  ,        1,      1  •  o        ' 

like  blunder  can  hardly  happen  again. 

Fitzhugh  'uerf.    Dennington. 

Intr.  T'rin.   3  Anft.    B.  R.     Rot.  185. 

S.  C.  Salk.       A  Writ  of  error  out  of  the  Marfialfea  court  of  a  judgment  in 
s^c  6  Mod  ^^  ^'''  ^^^i'^"  °f  ^^'^^  "P°"  ^  bond  of  20  /.  by  the  plaintiff  as 
227,  259.      adminiftrator  of  one  Bennd.     The  defendant  prays   oyer  of  the 
3  Salk.  309.   bond,  and  of  the  condition,  and  that  appears  to  be,  reciting,  that 
Mo"  24T,      vvhereas  Bennet  had  put  one  John  Dennington  fon  of  'John  Den- 
24.6.      '      ynngton  to  be  an  apprentice  to  the  defendant  for  the  term  of  feven 
iL.eo.68,69.  yg^j.g^  if  the  defendant,  his  executors  or  adminiftrators  do  or  fhall 
kil'^^a  re"*  at  the  end  of  the  feven  or  eight  years  next  enfuing  the  date  hereof 
que^ii,  that  a    jn  due  form  of  law,  and  according  to  the  ufe  and  cuftom  of  the 
bedMe'""''^    city  of  London^   make  or  caufe  or  procure  to  be  made  the  faid 
John  Dennington  a  freeman,  or  to  be  made  free  of  the  company  of 
joiners  in  London,  if  it  fliall  be  defired,  that  then,  ^c.  and  pleads 
in  bar,  that  the  defendant  ad  "vel  pot  Jinem  Jeptem  onnoriim  proxime 
fcqucntium   datum  fcripti   ohligatorii  pracdicii,    et   ante  kvationem 
qucrebe  of  the  plaintiff,  nunqiiam  rcquifitus  fuit  ad  faciendum,  vd 
procurandum  praedictum   Johannem  in  cotiditione  praedicta  fuperius 
nominatum  fore  factum  liberum  habitatorem,  Anglice  a  freeman,  vel 
liberum,   AngUce  free,    de  jhcietate,   Anglice   company,  junctorum, 
Anglice  joiners,  civitatis  Londinenfs,  fecundmn  formam  et  ajectwn 
cofidilit.  :is  praedictae,    (s'c.      The   plaintiff   demurred,    and  judg- 
ment was  given  below  for  the  plaintiff.     And  the  plaintiff  in  error 
affined   the  o-eneral  errors.      It  was   urg-ed  for  the  defendant  in 
error,  that  the  plea  was  ill,  for  not  faying,  that  he  was  not  requeu- 
ed before  the  end  of  the  feven  years  j  for  the  obligee  might  requefl 
I  him 
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him  before  the  end  of  the  feven  years,  becaufc  the  obligor  was  by 
the  law  to  have  a  convenient  time  to  do  the  thing  in ;  and  there- 
fore unlefs  the  obhgee  g-ive  the  obligor  notice  before  the  diiy,  by 
making  his  requeft  before  the  end  of  the  term,  he  could  not  he 
made  free  at  the  end  of  the  feven  years  according  to  the  condition. 
And  he  cited  the  cafe  i  Ro/l.  443.  that  where  by  the  condition  ot 
a  bond  a  thing  is  to  be  done  immediately  or  upon  requeft,  yet  the 
obligor  fhall  have  a  convenient  time  to  do  it  in.  And  another  ex- 
ception was  taken,  that  the  plea  was,  that  he  was  never  requefted 
to  make  praediSlum  '^ohannem  in  conditione  frccd'iBa  fuperius  nomi- 
natum  free,  and  there  were  two  "Johns  mentioned  in  the  condition, 
the  father  and  the  fon ;  and  therefore  this  being  pleaded  without 
any  addition,  muft  be  taken  for  the  father,  and  fo  no  plea,  be- 
caufe  it  was  the  fon  was  to  be  made  free.  But  per  curiam^  Jo- 
hannem  praediSlum  mufl  be  intended  John  the  fon,  that  was  to  be 
made  free. 

To  the  other  exception  It  was  anfwered  for  the  plaintiff  in  error, 
that  it  was  ridiculous  to  fay,  a  requeft  was  to  be  made  before  the 
time  for  doing  the  thing  was  come ;  and  therefore  the  time  for 
making  him  free  by  the  condition  of  the  bond  being  at  the  end  of 
feven  or  eight  years,  the  requeft  ought  to  be  then  too.  That  the 
plea  purfued  the  words  of  the  condition  of  the  bond,  and  therefore 
was  good  to  a  common  intent ;  and  that  the  plaintiff,  if  he  had 
made  a  requeft  before,  ought  to  have  replied  that  matter :  which 
Powys  and  the  chief  juftice  agreed.  That  the  ferving  feven  years 
intitled  the  party  to  his  freedom,  and  therefore  the  condition  fhould 
be  underftood  according  to  the  nature  of  the  thing  at  the  end  of 
feven  years,  /.  e.  that  it  ftiould  be  done  as  foon  as  conveniently  it 
could  be  after  the  end  of  feven  years,  for  till  the  end  of  feven  years 
the  apprentice  could  not  be  made  free.  (Note,  this  obfervation 
feems  to  be  ill  founded,  for  the  feven  years  begin  from  the  date  of 
the  bond,  and  the  indenture  of  apprenticefhip  does  not  appear  to 
be  of  the  fame  date  with  the  bond  ;  but  by  the  condition  the  ap- 
prenticefhip feems  to  be  begun.) 

The  judgment  In  t?jis  cafe  was  reverfed.  And  Holt  chief  juftice 
and  Powell  juftice  held,  that  there  being  a  time  appointed  for  do- 
ing the  adt,  the  requeft  to  do  it  muft  be  at  that  time.  And  Powell 
faid,  it  was  like  the  cafe  of  a  demand  of  rent  to  enter  for  a  condi- 
tion broken,  it  muft  be  fuch  a  time  of  the  day,  that  the  party 
might  have  time  afterwards  to  do  the  thing.  And  the  chief  juftice 
faid,  that  the  end  of  feven  years  was  the  laft  day  of  the  feven  years, 
for  there  is  no  fradlion  of  a  day ;  and  after  twelve  a  clock  at  night 
is  after  the  feven  years,  for  the  day  after  is  not  the  end  of  the  feven 
years,  but  pojl  expirationem.     For  the  beginning  and  end  of  a  thing 

4  U  is 
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j^ute,  480.  is  part  of  the  thing.  So  if  a  man  were  born  the  firft  of  February, 
and  lived  to  the  thirty-firft  of  'January  twenty-one  years  after  five 
a-clock  in  the  morning,  and  then  makes  his  will  and  dies  by  fix 
at  night,  that  will  is  good,  and  the  devifor  is  of  age.  Then  the 
obligee  mufi:  make  his  eledion  the  laft  day  of  the  feven  years,  whe- 
therhe  will  have  7-  -D.  made  free  then,  or  ftay  till  the  end  of  eight 
years,  and  make  his  requeft  accordingly ;  for  the  obligee  is  not  to 
make  his  requefir,  but  at  that  time  when  the  thing  is  appointed  to 
be  done.  He  faid  alfo,  that  when  a  time  is  appointed,  when  a 
When  a  thing  thing  llall  be  done  UDon  requeft,  it  muft  be  done  immeaiately  upon 
i.  appointed  to  ,  fl.  (which  differs  this  cafe  from  thofe  cited  bv  the  council 

be  done  on  re-  l  v  _  .  riSi 

quell,  it  ought  for  the  defendant  in  error)  as  if  a  condition  of  a  bond  be  to  make 
tobedoneim-  ^  feoffment  at  fuch  a  time  upon  requeft,  there  the  obligor  mull:  do 
requeT  ^  ""  ^^  immediately  upon  the  requeft.  But  as  to  this  Pcvell  faid,  that 
if  it  appeared  to  them,  that  the  thing  was  of  fuch  a  nature,  as  that 
it  could  not  be  performed  at  the  time  limited  for  the  thing  to  be  done 
upon  requeft,  there  the  obligor  flioald  have  a  convenient  time  aftei* 
to  do  the  thing  in.     Otherwife,  if  it  can  be  done  then,  it  muft. 

Poivys  and  Gould  juftices  held,    that  at  the  end  of  feven  years 
might  be  underftood  a  reafonable  time  after,  fufhcient  to  do  the 


thing  in 


ChoImoRdeley   ve?-/.    Bealing. 
Iiitr.   Trin,    3  A/m.     B.  R.     Rot.  429. 


,S.  C.  6  Mod 

256,  304. 
Holt  90 


A  Scire  facias  againft  the  defendant,  reciting  a  judgment  in  the 
time  of  the  late  King  againft  Lilly,  and  how  the  defendant  in 
Scirr  facias  Michaclmas  term  the  thirteenth  of  the  late  King  became  bail  for  the 
""hed'l^d''  ^^'^'^"^'''^"'^ -^% ;  ""f^  conccjjit,  that  \^  Lilly  was  convided  in  the 
pkaded^w/L  ^^''^^  P''^'^  ^}'^'^^  ^^en  the  debt  and  damages,  &c.  recovered  ftiould 
capias  aJ fa-  be  levicd  of  the  lands,  goods  and  chattels  of  the  defendant  Bealing, 
Ihfpw''  ^^  ^'^^  defendant  Lilly  did  not  pay  the  debt  and  damages,  &c.  or 
repl.es,  and  render  himfelf  to  the  Marpalfca ;  and  that  Lilly  had  not  yet  paid 
(hews  a  cai^tas  the  dcbt  and  damages,  &c.  nor  rendered  himlelf  to  the  prifon  of 
tJ^^Z  ^'^'''  Marjljalfea  of  the  late  King  or  the  pw^fent  Queen,  &c.  The 
two  years  af.  plca  in  bar,  that  after  the  judgment,  and  before  the  iftliing  of  the 

r'amiUhT''^'""^-^'^^''^'^'  ""  ^^''"^  °^^  '^^f^^^  ad  fatisfaciendum  dtbite  projecutum, 
pffn'cipal.'and  ^'<:tornatum,  ct  affilatum  fuijj'et  de  recordo  at  the  fuit  of  the  plaintiff 
good.  againft  the  defendant  Lilly,  &c.    The   plaintiff  replies,   a  writ  of 

^99!  6oof  ■  ^'"'^'"^^  ^^  fotisfaciendum  iffued  the  twenty-ninth  of  May  in  the  thir'd 
602!  '  yciif  of  the  Queen,  to  which  there  was  a  non  ejl  inventus  returned, 
«ob.  I9V     prout,  &c.    And  to  this  replication  the  defendant  demurred. 

AUeyn  i  2.  •* 

2  Saund.  199. 

I  The 
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The  exception  that  ferjeant  Pefigelly  took  was,  that  It  appears  in 
this  cafe  that  the  bail  was  put  in  of  Michaelmas  term  13  Will.  3.  and 
that  judgment  was  recovered  againft  the  principal  in  curia  domini 
JVtlUclmi  tertii  tiuper  regis,  &c.    but  ti^e   writ  of  capias  ad  fatif- 
facieuduw,    let   forth  in  the  plea,    was   not   fued   forth  until    the 
twenty-ninth  of  May  3  Ann.  which  is  a  void  writ,  fince  an  exe- 
cution cannot  be  fued  forth  after  the  year.     And  it  does  not  appear 
here,  that  any  writ  of  fcire  facias  was  fued  out,  or  any  writ  of'  Roll.  353. 
capias  ad  fatisfaciendiwi  fued  out  within  the  year  and  continued  on  "'  '■ 
the  roll,  as  it  might  be,  and  no  fuch  thing  fliall  be  intended ;  and  779'  ".  ^^.' 
then  \S\t  fcire  facias  againft  the  bail  is  without  warrant,  and  againft  ^  f^""-  560- 
law :  for  there  is  no  defiuilt  in  the  bail,  until  a  capias  ad  fatisjn-  "    ^ 
ciendum  be  lued  out  agamit  the  principal,    wnereby  the  plaintiff  1  Cro  4S1. 
makes  eledion  of  one  fort  of  execution,  and  non  c/l  i?rocntus  re-  '  -f'^""  'B^-J- 
turned.     So  that  here  the  plaintiff  of  his  own  fliewing  has  no  light ev'inft^r-M, 
to  bring  the  fcire  facias  againft  the  bail,  and  therefore  the  judgment  301; 
ought  to  be  given  againft  him.     As  in  the  common  cafe,  where  '  j^^  '^'^■ 
by  the  replication  it  appears,  that  the  plaintiff"  has  no  caufe  of  adion-,  209,  220,  ' 
he  ihall  never  have  judgment.     This  was  taken  out  of  Mr.  ferjeant  668,  671. 
Pengellfs  paper-book .  ^  ^^°-  ;  \  ^;  ^; 

Holt  chief  juftice  faid,  that  the  plaintiff"  had  no  need  to  fet  out  Lutw.  1273. 
.\h&  fcire  facias  in  his  replicationj  but  there  might  be  one  for  all  p '^^ /^"'" .'" 
that.     For  it  is  all  one  to  the  "bail,  whether  there  was  a  fcire  facias  ,7^0.  Eafter' 
or  no.     For  they  cannot  have  a  a  writ  of  error  upon  the  judgment  5  Geo.  2. 
againft  the  principal,  or  the  judgment  in  \.he  fcire  facias.     Befides,  ^°-^  ^^^* 
if  there  were  no  fcire  facias,  yet  the  execution  might  be  well,  for 
there  might  have  been  a  capias  ad  fatisfaciendum  taken  out  within 
the  year,  and  continued  down  by  a  vicecomes  non  tnipt  breve.     As 
to  the  matter  of  the  replication  he  faid,  that  the  plaintiff's  writ  wliS 
his  title  :  that  that  only  fiid,  that  the  defendant  had  not  paid  the 
money,  nor  rendered   his  body  to  prifon  ;  but  made  no  mention, 
whether  any  capias  ad  fatisjaciejidiim  was  fued  out  by  the  plaintiff 
or  no.     And  yet  without  fliewing  any  thing  of  that,  the  writ  con- 
tains a  good  title  to  the  adion,  and  a  fufScient  breach.    Then  when 
you  come,  and  by  your  plea  admit  that,  and  only  plead  by  way  of 
excufe,  that  no  capias  ad  fatisfaciendum  iffued  againft  the  defendant, 
you  have  put  the  caufe  upon  that  lingle  point ;   and  the  only  matter 
is,  whether  there  was  any  capias  ad  fatisfaciendum  fued  out  or  not  ? 
and  therefore  then  it  is  enough  for  the  plaintiff  to  ftiew,  that  there 
was  a  capias  ad  fatisfaciendum  fued  out  againft  the  principal  de- 
fendant. 

.     In  anfwer  to  this,  and  that  the  plaintiff  ought  to  fliew  a  fufficient 
writ,   Mr.  Pengelly  cited  the  cafe,   Vere  vaj.  Holyoke,    3  Keb.  byi. 

in 
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in  a  fcire  facias  againft  bail,  the  defendant  pleaded,  that  no  capias 
ad  fatisfaciendum  was  iflued  againft  the  principal  on  the  f;iid  judg- 
ment;  the  plaintiff  replied,  that  the  23d  of  October  a  capias  ad 
fatisfaciendum  iflued  and  was  returned  ;  the  defendant  rejoined, 
that  the  judgment  was  had  but  on  the  3d  of  Nov€7nber  after  j  and 
on  demurrer  judgment  was  given  for  the  defendant,  and  a  dif- 
ference taken  between  a  judgment  upon  a  writ  of  inquiry,  as  this 
was,  which  is  at  a  day  certain,  and  a  general  judgment ;  in  the 
laft  cafe,  the  rejoinder  had  been  ill,  becaufe  the  judgment  relates 
to  the  firft  day  of  the  term ;  otherwife  in  the  firft.  He  faid  alfo, 
that  the  plea  was  debite  profecutum,  &c. 

Holt  chief  juftice  faid,  that  the  debite  profecutum  was  nothing, 
that  this  plea  was  only  an  excufe,  and  that  the  plaintiff's  writ  was 
his  title.  And  as  to  the  cafe  in  Keble,  he  faid,  that  that  writ  was 
a  void  writ,  and  was  not  fuper  judicium  praedictu?fi. 

Powell  juftice  faid,  firft,  that  if  the  writ  were  ill  taken  out,  it 
was  only  an  erroneous  execution,  and  the  bail  that  are  ftrangers 
cannot  take  advantage  of  that  error  in  a  collateral  adtion.  Secondly, 
that  this  capias  ad  fatisfaciendum  might  have  been  well  and  re- 
gularly fued  out,  and  they  would  intend  it  was  fo  ;  otherwife  if 
the  capias  ad  fatisfaciendum  had  appeared  to  have  been  fued  out, 
out  of  term,  that  had  been  ill.  Judgment  was  given  for  the 
plaintiff. 
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Blackniore  verf.   Tidderley. 
Intr.   Trin.  3  Ann.      Rot.  231. 

IN  aa  adion  of  trefpafs,   affault  and  falfe  imprifonment,    the  S,  C.  Saik. 
defendant  pleaded  not  guilty  infra  6  anno% ;  and  the  plaintiff  |*^*  ^  j^^j^ 
demurred.      And   Mr.  ferjeant  Darnall  for  the  plaintiff  ar-  240." 
gued,  that  the  court  upon  this  plea,  as  it  was  pleaded,  would  inaffaultand 
■not  take  any  notice  of  the  flatute  of  limitations,  that  if  this  plea  nofL'iw  y"."^ 
were  a  good  plea,  it  would  be  a  good  replication  for  the  plaintiff/;v3  6  ai:nos 
to  fay,  that  he  took  out  a  writ  within  fix  years,  which  is  abfurd :  p'"'^''.  '"• 
that  no  iffue  could  be  taken  upon  this  plea,  or  if  any  iffue  could  ^  show.  493. 
be  taken  upon  it,  yet  if  a  verdidl  were  found  for  the  plaintiff",  no  3  Mod.  no. 
judgment  could  be  given  for  him,  becaufe  though  the  defendant  "^°'*- 3^- 
were  guilty  within  fix  years,  yet  he  might  not  be  guilty  within 
four.     He  faid  that  this  plea  was  a  negative  pregnant,  and  though, 
where  a  verdidt  is  found  upon  iffue  joined  upon  fuch  a  plea,  that 
may  in  fome  cafes  make  the  plea  good  ;  yet  it  is  certainly  naught 
upon  demurrer.     And  for  that  he  cited  12  Ed.  4.  6,   Br.  Negative 
pr^-gnant  /i.^.   Br.  fame  title  Ji^z. 

Mr.  Raymond  for  the  defendant  argued,  that  the  ffatute  of  limi- 
tations is  a  general  law,  and  that  thofe  pleas  of  the  ftatute  of  li- 
mitations are  never  framed  upon  the  ftatute,  but  are  pleaded 
generally,  without  tying  them  up  to,  or  taking  any  notice  of  the 
aft  of  parliament.  He  faid,  that  the  plaintiff  might  have  taken 
iffue  upon  this  plea,  that  the  defendant  was  guilty  within  fix 
years ;  and  that  the  largenefs  of  the  plea  taking  in  two  years  more 
than  it  needed,  was  for  the  benefit  of  the  plaintiff:  that  if  upon 
that  iffde  the  jury  had  found  for  the  defendant,  he  muft  have  had 
his  judgment,  becaufe  if  he  was  not  guilty  within  fix  years,  it 
was  a  neccffary  confequenee,  that  he  was  not  guilty  within  four 

4  X  years, 
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years.  And  he  faid,  he  took  it,  that  if  the  verdid  had  been  %ind 
for  the  pLuntitf,  he  mu;!:  have  had  his  judgment  too,  becaufc  the 
plea  of  the  defendant  was  fahlfied  :  Hke  the  cafe  of  debt  upon  a 
fingle  bill,  the  defendant  pleads  payincnt,  if  npon  ifEie  joined  the 
verdift  be  found  for  the  defendant,  lie  cannot  have  judgment ;  but 
otherwife  if  it  be  found  for  the  plaintiff. 

Holi  chief  juftice.  The  verdid's  helping  of  fuch  a  plea  as  this 
will  not  make  it  a  good  plea  now  upon  demurrer.  This  muft 
be  a  good  plea  either  at  common  law,  or  upon  the  ftatute ;  it  is 
not  a  good  plea  at  common  law,  becaufe  at  common  law  a  man 
might  bring  his  aiflion  at  any  time ;  neither  is  it  a  good  plea  upon 
the  ftatute,  becaufe  it  does  not  difclofe  the  matter,  that  the  ftatutc 
makes  a  bar. 

Powell  juftice.  This  plea  at  beft  is  but  argumentative,  and  fuch 
pleas  are  never  good,  efpecially  where  the  matter  that  makes  the 
bar  is  made  fuch  by  an  ad:  of  parliament,  you  ought  to  plead  it  in 
the  words  of  the  ftatute.  Befides,  if  iffue  had  been  taken  uporr 
this  plea,  and  there  had  been  a  verdid;  for  the  plaintiff,  it  would 
have  been  a  jeofaile. 

Holt.    How  can  the  plaintiff  reply  ? 

Difcontinu-  The  court  held  that  this  matter  needed  not  to  be  fhewn  for 
fwerinpart""  '"^"^^  °^  demurrer,  and  were  juft  going  to  give  judgment  for  the 
plaintiff;  when  Mr.  Rayfnond  took  an  exception,  viz.  that  the  plea 
was  difcontinued,  for  the  declaration  was  of  an  affault,  taking,  ar- 
I  Lev.  31.  refting,  and  imprifoning  the  plaintiff  j  and  the  defendant  pleaded  to 
2 Lev  III,     the  trefpafs,  affault,  and  imprifonment,  but  faid  nothing  to  the  ar- 

3  Lev.  405,    refl:.     Darmll  faid,  that  the  trefpafs  included  all. 
ace. 

Holt  faid,  that  the  imprifonment  included  the  arreft ;  for  impri- 
foning could  not  be  without  an  arreft,  nor  an  arreft  without  impri- 
fonment ;  for  an  arreft  is  an  adual  imprifonment. 

Judgment  was  given  for  the  plaintiff. 

Note,  When  this  cafe  was  firft  ftirred  in  Michaelmas  term  laft, 
the  court  feemed  all  to  be  of  opinion,  that  the  plea  was  good,  be- 
caufe it  gave  the  plaintiff  an  advantage.  The  record  is,  adion  by 
huft)and  and  wife,  for  that  the  defendant,  &c.  upon  the  wife  apudy 
^c.  injiiltum  jecit,  and  the  wie,  ^c.  cepit,  arreftavit,  imprijona- 
vit,  et  maletraSlavit,  and  the  wife  i?i  prifona  ibidem  per  fpatium, 
^c.  detinuit,  &c.  After  imparlance  the  defendant  pleads  thus :  ef 
idem  the  defendant  defcndit  "vim  et  injiiriatn  quando,  &c.  et  dicit  quod 

aSlio 
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^'to  ?Kfi,  quia  dicit  quod  ipfv  in  nulh.  c/l  culpahilis  de  tranfgrc£icnc^ 
infultu,  imprifonamento  pracdiMis,  ad  aliquod  tcvipjts  infra  6  annos 
proxime  ante  diem  exhibitionii  billac  of  hiiiband  and  wife  modo  ct 
forma  proiit^  (iff.  Note,  nothing  was  pleaded  to  the  vi  et  arviis, 
as  is  ufual. 

Evans  verf.  Brown, 

THERE  was  a  fuit  in  the  Ecclefiaftical  Court  for  thefe  words,  Vou  are 
"  You  are  known  by  the  name  of  bawdy  AW/,  and  do  Hve  l^"o«'n  by  the 
"  with  another  woman's  hufband."     Mr.  Raymond  moved  for  a  dy'"v,I',  and 
prohibition  upon  a  fuggeftion,  that  the  plaintiff  below  had  brought  ^<^  I've  with 
an  adion   at  law  for  thefe  words,  grounded  upon  fpecial  damage  ^""'t""  ^i'"' 
Ihe  had  fultamed  by  the  defendant  s  ipeaking  of  them.     And  he  band, 
compared  this  to  the  cafe,  where  one  calls  a  woman  whore  and  ^"-Z^-  "36-' 
thief,  2  Roll.  297.  n.  25.  in  that  cafe  fhe  (hall  not  have  an  adion  '    ^"''  ^^' 
in  the  Ecclefiaftical  Court  for  thofe  words,  though  (lie  might  for 
the  word  whore ;  becaufe  it  being  joined  with  the  word  thief,  an 
adion  lies  at  common  law  for  the  words.     Neither  can  the  words  2  R.  295.11. 4. 
be  fplit,  and  an  adlion  brought  at  law  for  the  word  thief,  and  a 
fuit  in  the  Ecclefiaftical  Court  for  the  word  whore.     So  here,  tho'  The  pany  fu- 
the  words  are  properly  fuable  for  in  the  Ecclefiaftical  Court,  yet  a  j!^'"*  f^eciA 
fpecial  damage  attending  the   fpeaking  them,  by  which  means  an  woldTipoke, 
adtion  lies  at  common  law  for  fpeaking  the  words,  they  (hall  not  of  which  the 
proceed  for  the  fpeaking  them  in  the  Ecclefiaftical  Court.     But  the  ^^ ''''"^' F""" 

^  ,,'",.,.  .  has  conuiance. 

court  denied  to  grant  a  prohibition. 

Green  verf.   Crane. 

IN  an  alfufnpjit  by  an  executor  upon  a  promife  to  his  teftator,  S.  c.  Rep. Q. 
the  defendant  pleaded  non  affumpfit  infra  6  annoi  to  the  teftator.  ^-  37- 
And  upon  evidence  it  appeared,  that  after  the  death  of  the  teftator  5 'j^pj'^J,q^ 
and  after  6  years  elapfed  from  the  time  of  the  contradl,  the  defen-  1  Saik  28. 
dant  owned  the  debt  to  the  executor,  and  promifed  to  pay  it.     And  !,Show.  iz6. 
whether  this  evidence  would  maintain  the  {(Tue  was  the  queftion.  38.   ,'85] 
Serjeant  Darnall  for  the  plaintiff  faid,  that  it  was  agreed  in  the  cafe  'z  Mod.  557. 
of  Hyleing;  verf.  Hafiings,  that  a  bare  owning  of  the  debt  after  the  ^^'^!!l' j^'"'' 

1-  /  rr    •  •         •         I  1  -r  .,    '^  Mod.  224, 

lix  years  was  lurhcient  to  revive  it ;  but  here  was  a  promife  as  well  577,  ^78. 
as  an  owning.     But  after  the  cafe  had  been  ftirred  twice,  and  the  '^M'-'xpfi'  by 

court  had  taken  farther  time  to  advife,  Ho// chief  juftice  delivered  *j^^^^' J  °"he 
the  refolution  of  the  court,  and  faid,  that  they  were  all  of  opinion,  tefctor,  mn 
that  the  adion  could  not  be  mainuined,  the  promife  being  made  to  "#'"»'>'•/'■« 
the  executor,   and  fo  out  of  the  ilTue.     But  it  would  have  been  ed,  evidence" 
otherwife,  if  the  promife  had  been  made  to  the  teftator  within  fix  o'  promife  af- 

years. '"  ^  ^'"' '° 

/  the  executors. 

Jnte,  421. 
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years.     Note,  This  cafe  was  tried  before  Holt  at  721/1  prius  at  Guilds 
ball.    And  he  permitted  the  parties  to  move  it  after  in  court. 


Pica  in  sbite- 
mcnt  of  a 
piaint  for  the 
iame  caufe  in 
tiie  Maifiral- 
lia,  and  re- 
moved in  10 
the  King's 
Bench  by  ha- 
beis  corpus, 
where  it  ftiU 
depends. 
JJro.  Brief  p. 
107. 

:;  Rep.  62. 
ated  S.  C. 


Seers   verf.  Turner. 

N  an  aftion  of  trefpafs  the  plaintiff  declared  of  an  aflault,  batte- 
ry, and  wounding,  upon  the  6  of  j^««^,  and  of  an  aflault,  bat- 
tery, wounding,  and  falfe  imprifonment  by  the  fpace  of  four  hours 
upon  the  i  of  Augu/i  after,  ad  damnum  the  plaintiff  30/.  The  de- 
fendant pleads  as  to  the  trefpafs,  affault,  battery,  wounding,  and 
falfe  imprifonment  in  the  plaintiff's  declaration  fecondly  mentioned. 
Not  guilty  ;  and  as  to  the  trefpafs,  affault,  battery,  and  wounding 
in  the  plaintiff's  declaration  firft  mentioned,  he  prays  judgment  of 
the  bill,  becaufe  before  the  exhibiting  of  the  bill,  fcilicet,  fuch  a 
day,  the  plaintiff  levied  a  plaint  in  the  Marjl^aljea  againft  the  de- 
fendant of  a  plea  of  trefpafs  and  affiult  ad  dam?ium  of  the  plaintiff 
99  s.  quae  quidem  querela  afterwards,  mz.  fuch  a  day,  was  debito 
modo  removed  by  writ  of  habeas  corpus  iffuing  out  of  the  King's 
Bench,  returnable  immediate  before  the  chief  juftice,  into  the  King's 
Bench :  and  thereupon  the  defendant  by  his  attorney  in  the 
King's  Bench  at  the  fuit  of  the  plaintiff,  of  the  plea  of  trefpafs  and 
affault  aforefaid,  appeared,  and  put  in  bail  according  to  the  cuflom 
of  the  faid  court,  prout.,  &c.  which  plea  in  the  King's  Bench  re- 
vianem  adhuc  peiidet  minime  difco?itinuatum  Jive  detertninatum :  and 
avers  that  the  plaint  levied,  &c.  in  the  MarJJjalfea ;  and  the  plain- 
tiff's bill  for  the  firft  mentioned  trefpafs,  affault,  battery,  and 
wounding  in  the  King's  Bench  exhibited,  were  levied  and  profecu- 
ted  pro  una  et  cadem  materia  et  caufa  aSlioiiis,  et  non  alia  tieque  di- 
ver/d ;  et  hoc  the  defendant  paratus,  &c.  unde  petit  judicium  de 
billa  praediSia  of  the  plaintiff  againft  the  defendant,  de  una  et  eadem 
materia  fupe}-ius  modo  exhibifa,  pendente  praedi6lo  priori  placito,  uf 
praefcrtur^  indeterminato,  et  quod  billa  ilia,  quoad  eandem  tranf- 
grejjionem,  infultwn,  verberationem,  et  'vulnerationem  firil  mention- 
ed caJJ'eiur,  &t.  To  this  plea  the  plaintiff  demurred, 

Mr.  ffard  took  feveral  exceptions  to  the  plea,  which  I  fhall  not 
report,  becaufe  they  did  not  receive  the  refolution  of  the  court  upon 
them,  they  going  upon  another  matter,  which  Mr,  l^f^ard  took  na 
notice  of. 


dlltnot^re'"'  "^"''^  ^'^'^^  jufticc.  A  habeas  corpus  does  ndt  remove  the  caufe 
n,°o"e"hcca.ife  ^^t  of  the  inferior  court,  the  caufe  is  ftayed  below ;  but  a  plaint 
out  of  the  in-  pending  in  an  inferior  court  is  no  plea  to  an  action  brought  in  the 
1^2  Mod"Io4.  ^""""'^  "^  IVe/lminJkr.  _  There  is  a  great  deal  of  difference  between 
Rccorjarizni  3  recordori ,  or  a  certiorari,  and  a  habeas  corpus.  In  the  cafe  of  a 
tcrtkrari.  2,  recordari. 
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recordari,  the  proceedings  are  upon  that ;  and  the  recordari  is  en-  1 

tred  upon  tlie  roll,  and  the  return  of  it  which  is  the  plaint,  and  the  , 

plaintiff  declares  upon  that,  and  the  parties  have  day  in  court  upon  i 

the  recordari:   aiid  fo  it  is  of  a  certiorari.     But  upon  a  habcai 

corpus  tlie  parties  have  no  day  in  court,  but  the  proceedings  below  :.-    ; 

are  fuperfeded,  and  the  plaintiff  has  liberty  to  declare  againft  the 

defendant,  as  iti  cujlodia  MurefcJoalli, 

Powell  juftice.     Upon  a  habeas  corpus  the  caufe  is  not  removed  'j 

out  of  the  inferior  court,  fo  as  to  be  pending  here,  and  confequent-  ' 

ly  it  cannot  be  pleaded  to  another  declaration  for  the  fame  thing ;  ' 
but  when  the  defendant  is  brought  here  by  habeas  corpus,  we  make 

him  put  in  bail  to  anfwer  a  declaration  to  be  delivered  within  two  ' 

terms,  and  if  he  does  not  put  in  fuch  bail  we  grant  a  procedendo ;  \ 

but  a  recordari  is  quite  different,  for  upon  that  the  proceedings  arc  \ 

removed.  , 

Holt  faid,  that  this  declaration  was  upon  the  habeas  corpus,  and 
though  an  imprifonment  was  added,  that  was  no  more  than  the 

plaintiff  might  do.     Powell  feemed  to  think  it  a  variance,  but  then  ' 
he  faid,  it  would  be  a  declaration  by  the  by,  which  the  plaintiff  ; 
had  by  law  liberty  to  charge  the  defendant  with,  and  that  would  { 
juftify  this  declaration.     The  court  gave  judgment,  that  the  defen- 
dant fliould  anfwer  over.  ! 

1 

This  which  follows  is  taken  out  of  the  notes  of  Mr.  Pengelly^  ! 

who  was  counfel  with  the  defendant  upon  the  demurrer.  j 

By  Holt  and  the  court  it  was  refolved,  that  the  defendant  {hould 
anfwer  over.  For  this  declaration  may  be  in  purfuance  of  the  firft 
habeas  corpus,  and  the  plaintiff  may  declare  on  an  imprifonment, 

and  when  the  defendant  is  in  cuftody,  the  plaintiff  may  declare  j 

againft  him  for  any  matter,  and  the  variance  of  the  damages  is  al-  i 

lowablc,  and  is  the  courfe  of  the  court.     But  indeed  in  that  cafe  { 

the  bail  cannot  be  charged.     A  habeas  corpus  does  not  remove  the  ; 

plaint,  but  it  is  only  certified,  and  the  proceedings  below  are  by  ' 
this  writ  fufpended,   and  there  is  no  proceeding  here  upon  that 
plaint.     But  the  plaintiff  declares  againft  the  defendant  de  tiovo  as  a  i  Ventr.  zj'z. 
privileged  perfon  in  cujlodia  Ma7-efchalli,  and  there  is  no  day  given  3  ^•^-  ^^^-                  .   ; 

to  the  plaintiff  upon  the  return  of  the  habeas  corpus,  as  in  cafe  of  a  |  cr.  294. '  i 
recordari  or  pone,  fo  that  the  plaintiff  is  not  in  court.                         Sty.  395,440. 

But  it  is  a  quaere,  if  there  be  not  a  caufe  pending  j  for  if  he  \ 

efcapes,  it  feems  the  plaintiff  may  have  an  adtion  againft  the  mar-  | 

flial,    for  the  defendant  comes  with  a  charge  upon  him,  which  ] 

cannot  be  without  an  adion  or  writ.  \ 

4  Y  It 
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It  feems  that  the  flieriff,  marfhal,  &c.  was  anfwerable  for  the 
efcape  of  a  man  taken  by  a  bill  of  Miildlefex  or  latitat  before  the 
ftatute  that  introduced  the  acctiams,  and  that  this  anfwers  Mr.  Pen- 
^e/Iy's  quaere. 

Rep-ina  •vc?'f.  Harman. 

Anindiament  '  |  ^HE  defendant  was  indided  upon  the  g  &  lo  Will.  3.  c.  41. 
*or  an  oftenfe  ^  £qj.  prgv'enting  imbezilmcnt  of  the  Queen's  (lores,  upon  the 
Uatute7oiigiu  clauie,  that  fuch  perfon  or  perfons,  in  whofe  cuftody,  poffefTion, 
to  concede,  or  keeping,  fuch  goods  or  ftores  marked  as  aforefaid  fliall  be  found, 
'natu''/"^'"'""  '^°''  b^^"g  imployed  as  aforefaid;  and  fuch  perfon  or  perfons,  who 
1  Saik.  370.  (liall  conceal  fuch  goods  or  ftores  marked  as  aforefaid;  being  indided 
p'-  3-  and  convidled  of  fuch  concealment,  or  of  the  having  fuch  goods,  or 

4Rep48.  a.  ^ores  found  in   his  cuftody,    pofleffion,    or  keeping,    fliall  forfeit 
jSaund.  250.  fuch  goods,  and  the  fum  of  200/.  together  with  cofts,  &c.  the  one 
moiety  to  his  majefty,  and  the  other  to  the  informer.     And  the 
indidment  fet  forth,  that  the  defendant  after  the  24  of  yiine  1698, 
viz.  fuch  a  day,  adtunc  vel  ad  aliquod  teinpm  antea  "oel  pojlea  non 
exijlem  paBor,    Avglice  a  contrador,    cum  principalibus    cfficiariis 
'uel  comviijjionariis  ciajjis^   AngUce  navy,  feu  bombardanim,  Anglic e 
ordnance,    ipfius   didae   doniinae  regifiae^  feu   viSluatanis^    x  ?iglice 
viduallers,  pro  ifu  di£iae  dominae  reginae^  neque  tiegotiatcr  exijlern 
ad  inde  per  aliquem  talem  paSforem,  &c.  as  before,  apud  B.  praedi- 
Bum  habuit  in  cuflodia,  Anglice  cuftody,  pofjejjione  ft  ajiodia  fuis^ 
Anglice     keeping,     quatuor,    &c.    feparaliter    in-preffat.     Anglice 
marked,  cum  figno  vocato,  the  broad  arrow,  exiftente  fgno  cum  quo 
res  bellicofae  et  na'vales  diSiae  dominae  regtnae  adtunc  et  diu  antea 
zifualiter    impr.ffatae  fuere,    et     cidbuc    itnprtffatae   funt,    Anglice 
marked,  co7itra  Jormam  ftatuti  in  hujufmodi  caj'u  niiper  editi,  et  pro^ 
1)1/1;   quodque  praidi£l.  quatuor,    is'c.  fic  ut  prafertur,   itr.preJJ'at. 
adtunc  et  ibidem  invent,  fuere  in  cullodia  et  pcffejjione  of  the  defen- 
dant, the  defendant  adtunc  non  exiftente  fiegotiatore,  ut  praefcrtur^ 
prout  per  ftatutum  pracdtSium  in  hujufmodi  cafu  cditum  et  provi- 
fum  requiritur,  i.i  diminutionem  praediBarum  rerum  bellicofarum  et 
navalium  diSlae  dominae  reginae ^  cc  contra  pacem  diBne  dominae  regi' 
nae,   coronam,   et  dignitatem  fiias,   &c.    Two  exceptions  were  ta- 
2R  Re^l^    ken  to  this  indidment  in  arreft  c^  ji'dgment :  Firft,  That  no  indid- 
I  Mod.  2.      n^ent  lay,  becaufe  it  was  a  new  offenfe,  and  a  particular  penalty 
I  S.d  4?9.     inflided  of  forfeiture  of  the  goods  and  200/.  prout  in  the  ad.     But 
I  Mi. ^34*'   *^"^  exception  is  contrary  to  the  words  of  the  ad,  and  was  over- 
ruled by  the  chief  juftice,  becaufe  the  forfeiture  accrues  by  the  con- 
vidion  in  an  indidment  for  the  offtnfc.     The  fecond  exception 
was,  that  the  indidment  did  not  conclude  contra  formam  Jlatuti. 
4  And 
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And  it  was  faid  for  the  defendant,  that  where,  an  offenfe  is  created 
by  aft  of  parliament,  you  muft  defcribe  the  fa<fl  fo  in  the  indift- 
nient,  as  it  may  appear  to  be  within  the  ftatute,  and  you  muft  alfo 
conclude  your  indidment  contra  foniiam  ftatuti ;  for  it  is  your 
concluding  the  indidlment  in  that  manner,  that  declares  your  pro- 
ceeding for  the  offenfe  to  be  upon  the  ftatute ;  and  where  that  is 
wanting,  the  indidlment  is  an  indidment  at  common  law,  and  that 
In  this  ciit.  muft  be  ill ;  becaufe  a  man  may  come  to  the  poffelTion 
of  fuch  goods  by  bailment,  and  then  the  having  them  found  in 
one's  cuilody  is  no  crime  at  common  law,  but  only  becaufe  it  is 
made  fuch  by  adl  of  parliament:  and  this  is  an  effential  form.  It 
was  infilled  for  the  Queen,  that  the  contra  fortiiam  fiatuti,  and  the 
non  exiftente  negotiator e,  prout  per  Jlatutmn  pracdiSlum  in  hujiifmodi 
cafu  editum  et  provifum  requiritur,  which  concluded  the  two  fads 
that  were  charg'd  in  the  indidment,  would  fupply  the  want  of  the 
contra  fortnafn  ftatuti  in  the  conclufion  of  the  indidment.  But  to 
this  it  was  anfwered  for  the  defendant,  that  in  cafe  the  firfl  fad 
was  that  which  was  made  criminal  by  the  ad  of  parliament,  that 
would  have  been  well;  which  the  chief  juflice  agreed,  faying  that 
the  reft  would  be  furplufage,  and  would  not  hurt;  but  that  it  was 
the  goods  being  found  in  the  defendant's  cuflody,  which  was  the 
offenfe,  and  not  the  having  the  goods  in  his  cuftody ;  for  though 
he  had  fuch  goods  in  his  cuflody,  yet  if  they  were  not  found  in  his 
cuflody,  that  was  no  offenfe :  and  therefore  it  was  the  latter  part  of 
the  indidment  that  contained  the  offenfe,  which  the  chief  juflice 
agreed  alfo  ;  and  that  not  being  concluded  contra  formam  Jlatuti 
was  ill, 

Pczc'^-Z/jufLice.  In  all  cafes  of  indidments  for  offenfes  againfl  a 
ftatute,  the  indidment  muft  condudc  cc?itra  fonnarn  ftatuti,  which 
all  the  court  agreed,  and  ordered  the  pojica  to  ftay  till  it  was  ftirrr.er 
moved. 


Regina  verf.  Paty  et  alios. 

n^'T'l"  and  four  others  v/ere  committed  by  the  Speaker  of  the  s.c.Holt-25. 
houfe  of  Com.mons,  by  virtue  of  an  order  of  that  houfe  :  and  n       ■  \ 
upon  a  f.'aoeas  corpus  to  bring  tneni  before  tnis  court,  the  warrant  bytheSptak- 
was  returned,  which  follows  in  haec  verba:   Martis  5  die  Dc^f^w- er  of  the  houfe 
bris  1704.    By  virtue  of  an  order  of   the  houfe  of  Commons  of  by  ^,170°"" 
Eiigland  in  parliament  aflembled  this  day  made,  thefe  are  to  require  the  houfe,  for 
you  forthwith  upon  fight  hereof  to  receive  into  your  cuflody  tlie  P^of^utir.g^ 
body  of  '^ohn  Paty,  Who,  as  it  appears  to  the  houfe  of  Commons,  Mng  mes 
Is  guilty  of  commencing  and  profecuting  an  adion  at  common  law  in  election;. 
againil  the  late  conflables  of  Aybpury,  for  not  allowing  his  vote 

4  Z  in 
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in  the  eledlion  of  members  to  ferve  in  parliament,  contrary  to  the 
declaration,  in  high  contempt  of  the  jurifdidion,  and  in  breach 
of  the  known  privileges,  of  this  houfe ;  and  him  in  fafe  cuftody 
to  keep,  durinc;  the  pleafure  of  the  faid  houfe  of  Commons;  for 
which  this  ro.all  be  your  warrant.  Given  under  my  hand  this  fifth 
o\  December  anno  Dcmini  1704.  To  the  keeper  of  her  Majefty's 
gaol  oi  Newgate,  or  his  deputy.  The  warrant  was  i^gT^zA  Robert 
Harley.  Tliis  habeas  corpus  was  moved  for  on  the  laft  Monday  but 
one  in  the  term,  and  the  court  granted  the  writ  returnable  the  Sa- 
turday after.  Some  perfons  thought  the  return  too  long,  and  the 
court  were  much  preifed  to  make  it  (liorter;  but  the  court  would 
not,  but  faid,  that  in  a  cafe  of  this  confequence,  they  ought  to 
give  the  parties  concerned  time  to  confider  what  return  to  make, 
and  if  there  were  any  delay,  the  parties  were  the  caufe  of  it  them- 
felves,  by  not  moving  fooner.  The  defendants  were  brought  up 
upon  the  Saturday,  and  Mr.  Mountague,  Mr.  Page,  Mr.  Lechmere, 
and  Mr.  Denton,  argued  that  they  ought  to  be  difcharged.  I  was 
not  prefent  at  the  argument.  There  were  no  council  to  maintain 
the  commitment.  The  court  put  off  delivering  their  opinion  till 
Monday,  which  was  the  laft  day  of  the  term,  and  then  all  feriatim 
delivered  their  opinions.  I  did  not  hear  very  well,  but  the  fub- 
ftance  of  what  was  faid,  as  I  apprehended,  was  to  the  following 
effed. 

If  a  perfon  Goald  jufticc.  The  prifoners  ought  to  be  remanded.  He  faid, 
r^iTe  hotfe  *^^^  ^^'^  ^^^  ^^^  ^""^  habeas  corpus  that  was  ever  brought  by  per- 
of  Commons  fous  Committed  by  the  houfe  of  Commons,  that  he  ever  heard  or 
is  brought  up  read  q'j  and  therefore  no  fuch  writ  having  ever  been  brought  be- 
BenchV*^-  ^°'^^'  ^^^^  ^^  ^"  argument,  that  no  fuch  writ  lies.  He  faid,  if  this 
beas  corpus,  he  had  been  a  return  of  a  commitment  by  an   inferior  court,  it  had 

'^*"j''j  '%„  ^^^^  naught,  becaufe  it  did  not  fet  out  a  fufficient  caufe  of  com- 
manded. Co.         .  LI-  I     •  r  11.,-/. 

Li.  8i.4lnii,  mitment :    but  this  return  being  of  a  commin?ent  by  the  houfe  of 

15, 17-  Commons,  which  is  fuperior  to  this  court,  jt  is  not   rtverfihle  for 

form.     And  that  anfwers  the  objedions  to  the  form   of  the  com- 

The  King's    mitment.     We  cannot  judge  of  the  privileges  cf  the  houfe  of  Com- 

fudgt'of'thT  '^°"^'  .^"^  ^'^^y  2re  to  debate  them  among  themfelves.     He  faid,  it 

privileges  of    was  objedcd,  that  by  Mag.  Chart,  c.  29.  no  man  ought  to  be  taken 

Commow°'    or  imprifoned  but  by  the  law  of  the  land.     But  that  the  anfwer  to 

this  was,  that   there  were  feveral  laws  in   this  kingdom,    among 

which  was   the  lex  parliament',    which  law,    as  it  is  faid  in   the 

4  Injl.  15.    ab  omnibus  ejl   quaerenda,    a  mult  is  ignorata,  a  paucis 

cognita  j  and  that  it  was  uncertain,  that  thofe  words  in  the  ftatute 

of  Mag.  Chart,  were  to  be  reftrained  to  the  common  law.      He 

faid,  the  parliament  had  laws  and  cuftcms  peculiar  to  itklf,  and 

that  this  was  declared  to  be  fecundum  legem  parliamenti ;  and  that 

the  judges  ought  not  to  give  any  anfwer  to  qucftions  propofed  to 

them 
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them  about  matters  of  privilege,  becaufe  the  privileges  of  parliament 
are  not  to  be  determined  by  the  common  law.     He  faid,  there  had 
been  an  objedlion  made,  that  this  warrant  was  only  figned  by  the 
Speaker.     But  he  faid,  that  was  the  way  the  houfe  of  Commons 
adted.     As  to  the  objedlion,  that  if  this  proceeding  here  were  not 
allowed,  it  would  make  the  people  of  England  bondmen ;  I  an- 
fwer,  that  this  commitment  is  a  punifliment  ufed  by  them,  and 
that  it  determines  with  the  feffions.     He  faid,  there  was  no  diffe- 
rence between  this  and  my  lord  Shaft ejlncry's  cafe,    i  Mod.  144. 
That  that  was  the  firfl  inftance  of  a  habeas  corpus  granted  upon  a 
commitment  by  the  houfe  of  lords.     That  according  to  that  cafe, 
if  the  return  had  been  general,  without  expreiling  what  the  parti- 
cular matter  of  contempt  was,  it  had  been  good ;  and  though  here 
the  fpecial   matter  were  expreffed,  that  would   not  alter  the  cafe, 
becaufe  this  court  had  nothing  to  do  With  it,  nor  could  gainfiy  the 
houfe  of  Commons.     That  the  houfe  of  Commons  were  to  be  in- 
trufted  with  the  liberty  of  the  people,  and  that  no  body  could  fup- 
pofe  they  would  make  any  invafions  upon  it.     The  judgment  in 
the  cafe  of  Sir  John  Elliot  was  reverfed  in  the  houfe  of  Lords,  be-  Tempore 
caufe  matters  tranfaded  in  parliament  are  only  cognifible  there.  Car.  i. 
And  fo  it  appears  by  Frynne's  Aiiimad.  on  4  lull.  12.     He  faid,  i  Cro.  604, 
the  houfe  of  Commons  were  the  reprefentatives  of  the  people,  and  ^=5'  ^'■• 
concluded,  that  no  habeas  corpus  would  lie. 

To^ys  juftice.  I  am  of  the  fame  opinion.  He  faid,  he  would 
confider  the  obiedlions  that  had  been  made  to  the  return,  and  ^ive 
an  anfwer  to  them  ;  not  that  he  thought  they  had  jurifdiftion  of 
the  caufe,  but  that  the  commitment  might  not  be  taken  fo  totally 
naught,  as  it  had  been  reprefented  to  be.  He  faid,  it  had  been 
objected,  that  this  cafe  differs  from  my  lord  Shaftejburfs  cafe,  be- 
caufe that  was  a  commitment  by  order  of  the  houfe  of  Lords,  this 
only  by  the  Speaker's  warrant.  To  that  he  anfwered,  that  this 
warrant,  as  was  recited  in  the  warrant,  was  by  order  of  the  houfe 
of  Commons.  The  fecond  objedlion  was,  that  the  warrant  was 
not  under  feal ;  and  2  Ltjh  52.  is,  that  warrants  of  commitment 
muft  be  in  writing  under  hand  and  feal.  But  to  this  I  anfwer.  Commitment 
that  the  houfe  of  Commons  is  a  court ;  and  fo  my  lord  Coke  favs,  ^y  ^  co"rt 
.  in  his  ^  Inji.  28,  23.  and  commitments  by  a  court  need  not  be  unde/j?^*' 
under  hand  and  feal.  And  beilJes,  the  confiietiido  parliamenti  will 
juftify  this  commitment.  Thirdly,  this  cafe  is  objeded  to  differ 
from  my  lord  Shaftesbury's  cafe,  becaufe  he  was  a  member  of  the 
houfe  of  Lords.  But  if  this  objedtion  fliould  take  place,  it  would 
deftroy  all  their  power  of  committing  for  breach  of  privilege,  for 
thefe  are  moft  commonly  by  perfons  not  of  the  houfe.  Fourthly, 
this  commitment  is  for  a  matter  done  out  of  the  houfe.  That  muft 
receive  the  fame  anfwer  with  the  laft,  that  fo  are  moft  breaches  of 

privilege. 
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privilege.     Fifthly,  it  is  objeded,  that  the  commitment  is,  during 

the  pleufure  of  the  hoafe  of  Commons,  whereas  it  ought  to  be,  till. 

Ini>.  52.      thev  fiidU  be  difcharged  by  due  courfe  of  law.     To  this  I  anfwer. 


that  this  commitment  is  more  favourable  for  the  prifoner,  and 
more  for  his  benefit,  than  a  commitment  for  a  certain  time ;  for 
this  commitment  determines  with  the  feuion,  and  it  leaves  the  houfe 
a  power  to  difcharge  the  prifoners  upon  their  lubmiffion.     Befides, 


this  is  at^reeable  to  the  conlbnt  forms  of  commitments  by  the  houfe 
of  Commons;  and  it  is  agreeable  to  our  commitments  here,  which 
are  implied  to  be  during  the  pieafure  of  the  court.     And  though 
the  houfe  of  Commons  exprefs  that  in  their  commitments,  yet  that 
is  only  expren'ing  wliat  we  imply.     Sixthly,  the  caufe  of  commit- 
ment is  for  brin^^ing  an  adtion  at  common  law,  and  (hall  the  Com- 
mons hinder  a ''man    from  proceeding  at  law  ?   Now  in  general 
fpeaking,  that  is  the  only  ufe  of  privilege ;  and  the  meaning  of  pri- ' 
vilec^e  iT  that  it  is  a  privilege  againft  the  courfe  of  law  :  fuch  is  the 
privtlcae'of  members  againll  fuits  at  law  to  be  brought  againft  them. 
This  ol^'cftion  has  been  farther  enforced  by  remembring  the  refolu- 
tions  in  the  cafe  of  JJl:>by  and  WhitL\  where  it  was  determined  by 
the  houfe  of  Lords,  that  an  acftion  would  lie  againft  the  conftables 
of  Jylelhury  for  refufing  a  man  his  vote  at  an  eledion  of  mem.bers 
to  feive  in  parliament.     But  in  anfwer  to  that,  this  does  not  ap- 
pear to  us  to  be  the  fame  cafe.     The  parties  are  different,  and  it 
may  be  the  cafes  may  be  different,  and  ail  thefe  prifoners  may  have 
been  guilty  of  a  breach  of  privilege.     If  all  comimitments  for  con- 
tempts, even  thofe  by  this  court,  Ihould  come  to  be  fcanned,  they 
would  not  hold  water.     Our  warrants  here  in  fuch  cafes  are  fl)ort, 
as  for  a  contempt,  or  for  a  contempt  in  fuch  a  caufe.     So  in  Chan- 
cery the  commitments  for  contempts  are  for  a  contempt  in  not  fully 
anfwcring,   isc.    and  would   not   this  commitment  be   fufficient  ? 
If  a  com'mitment  be  for  a  contempt  in  not  paying  money  according 
to  an  order  of  court,  without  reciting  the  order,  yet  fuch  a  com- 
mitment is  good.     The  houfe  of  Commons  is  a  great  court,  and 
all  things  done  by  them  are  to  be  intended  to  have  been  rite  aSfa^ 
and  the  matter  need  not  be  fo  fpecially  recited  in  their  warrants  j 
by  the  fame  reafon  as  we  commit  people  by  a  rule  of  court  of  two 
lines,  and  fuch  commitments  are  held  good,  becaufe  it  is  to  be  in- 
tended,   that  we  underftand  what  we  do.     Seventhly,    it  is  ob- 
inft.  15.     jeded,  that  by  Mag.  Chart,  c.  29.  no  man  ought  to  be  taken  or 
imprifoned,  but  by  the  law  of  the  land.     But  to  this  I  anfwer, 
that  lex  terrae  is  not  confined  to  the  common  law,  but  takes  in 
all  the  other  laws,  which  are  in  force  in  this  realm ;  as  the  civil 
and  canon  law,    ©'c.    and   among  the  reft,    the   lex  parliamenti. 
By  the  28  Ed.  3.  c.  3.  there  the  words  lex  terrae,  vi'hich  are  ufed 
in  Mag.  Char,  are  explained  by  the  words,  due  procefs  of  law ; 
and  the  meaning  of  the  ftatute  is,  that  all  commitments  muft  be 
2  by 
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by  a  legal  authority.  And  the  law  of  parliament  is  as  much  a 
law  as  anyj  nay,  if  there  be  any  fuperiority,  this  is  a  fuperior 
law. 

He  faid,  there  were  two  things,    which  were  mofl:  materially 
obje(fl:ed,     Firft,  that  this  court,  which    is  the   fupreme  ordinary 
court  of  law,  and  has  a  very   ample  authority,    authority  to  dif- 
charge  a  man  committed  per  mandatwn  doinini  regis,  has  a  fortiori 
authority  to  do  it  where  the  commitment  is  by  fubjedls.     But  the 
inftance  put  is  of  no  weight,  becaufe  fuch  a  commitment  is  not 
good.     For  the  King  is  to  adl  by  his  officers,  and  when  the  King 
fat   here,  it  was  only  pro  pompa  ;    but   the  judges  gave  the  rule. 
And  it  is  one  of  the  giievances  mentioned  in  the  petition  of  right, 
3  Car.  I.  that  men  were  detained  in  prifon  by  the  King's  fpecial 
command.     A  commitment  by  a  court  is  of  greater  authority  than 
a  commitment  by  the  King  in  perfon,  and  is  accounted  in  law  a 
commitment  by  the  King.     So  where  fome  flatutes  fay,    the  of- 
fenders fliall  be  fined  at  the  King's  pleafure,  that  pleafure  muft  be 
declared   in   the  courts  proper  for   the  conufance  of  the  offenfes. 
The  fecond  objeftion  is,    that   if  this  court  cannot  judge  of  the 
commitments  of  the  houfe  of  Commons,  and  fuch  a  commitment 
as  this  is  good,  they  may  flop  the  whole  courfe  of  law,   and  take 
upon  them  a  defpotic  power.     But  this  is  a  very  foreign  fuppofi- 
tion,  and  what  ought  not  to  be  faid  by  any  EngUpmmn.     The 
houfe  of  Commons  are  a  great  branch  of  the  conflitution,  and  are 
chofe  by  ourfelves,  and  are  our  truflees ;  and  it  cannot  be  fuppofed, 
nor  ought  to  be  prefumed,  that  they  will  exceed  their  bounds,  or 
do  any  thing  amifs.     It  does  not  appear  to  us,  what  thefe  adions 
were,  and  the  houfe  of  Commons   have  examined  into  that ;    and 
•we  know,    they  have  a  jurifdidlion  with  relation    to    breaches   of 
privilege,  and  contempts  done  to   them,  and  the  right  of  perfons 
to  vote  for  members  of  parliament ;    and  we  muft  take  it,  that 
what  they  have  done  is  warranted  by  that  their  jurirdi<aion,  and 
is  well  done.     He  faid,  this  was  a  commitment  in  execution,  and 
Tiot.  pro  faka  ciijiodia.     He  faid,  the  court  were  to  determine  the 
bounds  of  jurifdidtions,  as  they  do  the  bounds  of  parifhes,  by  ufage  : 
that  of  the  fide  of  the  houfe  of  Commons,  there  was  immemorial 
ufage:    and  that   he  expeded  fome   precedents  would  have  bean 
brought  to  Hiew,  that  this  court  might  inquire  into  the  proceedings 
of  the  houfe   of  Commons,    and  difcharge  perfons  committed  by 
them ;    but  that  the  council  for  the  prifoners  had  not  brought  one 
precedent,  nor  one  book  cafe,  nor  one  opinion  in  print,  to  war- 
rant any  fuch  power  in  this  court :    and  that  ncn  iifer  in  this  cafe 
was  a  very  great   argument,    that  the  court  had  no  fuch  power. 
But  he  faid,  the  reafon  why  there  were  no  precedents  of  that  kind, 
was  very  obvious,  viz.  that  it  would  be  unreafonable  to  put  the 
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judges  upon  determining  the  privileges  of  the  houfe  of  Commons, 
of  which  privileges  they  have  no  account,  nor  any  footfteps  in 
their  books :  that  the  houfe  of  Commons  have  the  records  of  them, 
and  as  occafion  requires,  fearch  them  to  find  them  :  that  the  judges 
cannot  refort  to  thofe  records,  and  therefore  it  is  indeed  impoffible 
for  them  to  judge  matters  of  privilege.  And  my  lord  Coke  in  his 
i!^  Injl.  fol.  15.  lavs,  that  it  is  lex  ab  omnibus  qtinercnda,  a  multis 
igmrata,  a  paiccis  cognita.  He  faid,  my  lord  S>haftcjbury'^  cafe 
was  the  only  cafe  wherever  a  habeas  coi-piis  was  brought  upon  a  com- 
mitment by  either  houfe  of  parliament ;  but  that  he  could  not  fay 
a  habeas  corpus  would  not  lie,  becaufe,  till  the  return  of  the  habeas 
corpus,  the  caufe  of  commitment  does  not  appear  ;  and  it  is  one  of 
the  great  privileges  of  the  fubjed-,  to  have  the  caufe  of  his  impri- 
fonment  inquired  into  in  this  court :  but  when  it  appears  to  be  a 
commitment  by  the  houfe  of  Commons,  he  muft  be  remanded. 
The  judges  in  my  lord  Sbaftejbury's  cafe  went  upon  their  having 
no  jurifdi(flion  in  the  caufe. 

Powell  juftice  of  the  fame  opinion.  He  faid,  he  had  had  but  a 
(hort  time  to  confider  of  a  caufe  of  this  confequence  :  that  it  was 
the  firll  caufe  of  this  nature,  that  had  ever  been  before  this  court  j 
for  my  lord  Shaftejbury'^  cafe  differed,  becaufe  he  was  a  member  of 
the  houfe  of  peers,  and  they  might  have  other  powers  over  their 
own  members,  than  they  had  over  their  fellow  fubjedls  without 
doors.  He  laid,  the  court  could  not  judge  of  the  return :  Firft, 
Becaufe  they  were  committed  by  another  law,  and  confequently  we 
cannot  difcharge  them  by  that  law,  by  which  they  were  not  com- 
mitted. There  is  a  lex  parliamenti,  for  the  common  law  is  not  the 
only  law  in  this  kingdom  ;  and  the  houfe  of  Commons  do  not 
commit  men  by  the  common  law,  but  by  the  law  of  parliament. 
Lords  no  Confider  the  judicature  of  parliament.  The  houfe  of  Lords  have  a 
^ginff^°fe°"'  power  of  judicature  by  the  common  law  upon  writs  of  error,  but 
they  cannot  proceed  origin.dly  in  any  caufe.  But  they  proceed  too 
in  another  manner  in  cafe  of  their  own  privileges,  and  therein  the 
judges  do  not  affift,  as  they  do  upon  writs  of  error;  and  their  pro- 
ceeding in  that  cafe  is  by  the  lex  parliamenti.  So  the  Commons 
have  alio  a  power  of  judicature,  and  lb  is  4  /;///.  23.  but  that  is  not 
by  the  common  law,  but  by  the  law  of  parliament,  to  determine 
their  own  privileges;  and  it  is  by  this  law  that  thefe  perfons  are 
The  King's    committed.     He  faid,  this  court  might  judge  of  privilege,  dut  not 

fuTgto" 'pivi.  ^""^'"'^''y  !°  ^'^^ -'"'^S"^^"'^  °^^h^  houfe  of  Commons,  which  yet  we 
Jege,  but  not  ^^^^  '•^0  in  this  cafe,  if  we  difcharge  thefe  prifoners  from  their  im- 
contrarytotheprifonment,  which  is  the  only  judgment  the  houfe  of  Commons 
lheS-°^  ^^"  §^^'^.'  "P°"  ^'^^'''  determination,  that  thefe  perfons  have  been 
mens.  guiltyof  a  breach  of  their  privileges.     This  is  drawing  the  plea  ad 

aliud  examen,  and  yet  the  houfe  of  commons  are  the  fupreme  judges 

of 


Hil.  Term  5  Annae  reginae.  mi 


of  their  own  privileges.     This  court  judges  of  privilege  only  inci- 
dentally, and  fo  they  did  in  Binyo;i's  cafe,  and  in  the  cafe  of  A/I:/!v 
ivrf.  IPhite ;  for  when  an  adlion  is  brought  in  this  courr,  jud^mient 
muft  be  given  one  way  or  other.     So  they  do  in  ecclefiaftical  mat- 
ters, when  a  queflion  of  that  nature  ariles  in  an  adlion  brou"-ht  be- 
fore them  ;  as  in  the  cafe  of  the  Quaker's  marriage  depending  in 
the  Common  Pleas ;  but  their  judgment  will  not  bind  the  ecclefi- 
aftical  court.     And  therefore,  if  fuch  a  marriage  fliou Id  be  adjud- T!'e  Common 
ged  at  law  to  be  a  good  marriage,  and  yet  afterwards  the  parties  ^''"*  ^^^^^nu- 
ifliould  be  cited  into  the  ecclefiaftical  court  for  living  in  fornication,  ker^s  Limace 
and  excommunicated,  and  taken  upon  the  capias  excomnmnicatum  e°oi'.do«Bot 
this  court  could  not  difcharge  them  upon  a  habeas  corpus.     So  here,  clTfiaftkaf'^' 
the  court  of  Parliament  he  faid  was  a  fuperior  court  to  this  court,  and  Court;  and 
though  the  King's  Bench  have  a  power  to  prevent  excefl'es  of  jurif-  ''"^f«''°''^  'f 
didlion  in  courts,  yet  they  cannot  prevent  fuch  exceffes  in  parliament,  nmnjcl'^e°"'' 
becaufe  that  is  a  fuperior  court  to  them,  and  a  prohibition  was  ne-  ''^«"''  ''"s 
ver  moved  for  to  the  parliament.    Jf  the  houfe  of  Lords  fhould  take  d°ichlr"e"°' 
upon  them  to  determine  freeholds,  this  court  could  not  prohibit  them  upon 
them,  there  are  writs  in  the  Regiftcr  ad  regia  jura  co?!jervaiida,  '^'"^'"^  corfus. 
which  may  be  fent  to  the  Ecclefiaftical  Court,  but  they  cannot  go 
to  the  houfe  of  Lords.     There  was  a  cafe  lately,  wherein  the  Lords 
made  an  order  originally  in  a  caufe,  but  the   parties  grieved  could 
not  have  come  here  for  relief.     So  Skhmer's  cafe  was  brought  ori- 
ginally in  the  houfe  of  Lords,  and  this  court  could  not  have  helped 
them.     He  cited  4  I/iJi.  50,  51.  and  13  Co.  63,  64.  that  the  privi-  Moor  57. 
lege,  order,  or  cuftom  of  parliament,  either  of  the  upper  houfe,  or  ^"''"■'s  "fe. 
houfe  of  Commons,  belongs  to  the  determination  or  decifion  only  of 
the  Court  of  Parliament;  the  judges  being  afked  by  the  Lords  con-  31  Hen.  6.  n. 
cerning  privilege  of  parliament,  anfwered,  that  they  ought  not  to  g^^^  p^^^^'^^^, 
anfwer  to  this  queflion,  for  it  hath  not  been  ufed  aforetime,  that /Lft'^Te".' 
the  judges  fliould  in  any  wife  deter.mine  the  privilege  of  this  high 
Court  of  Parliament ;   for  it  is  fo  high  and  mighty  in  its  nature, 
that  it  may  make  laws,  and  that  what  is  law,  it  may  make  no  law, 
and  the  determination  and  knowledge  of  that  privilege  beiongeth  to 
the  Lords  of  parliament,  and  not  to  the  judges.     The  privilege  in 
queftion   in  that  cafe  was  concerning  the  Speaker  of  the  houfe  of 
Commons  being  taken  in  execution.     But   if  they  fhould  difcharge 
thefe  perfons,  that  are  committed  by  the  houfe  of  Commons  for  a 
breach  of  privilege,  this  would  be  to  take  upon  themfeives  diredly 
to  judge  of  the  privileges  of  parliament.     This  want  of  jurifHidion  Want  of  jjrif- 
in  the  court  cures  all  the  faults  in  the  commitment;  though  if  that ^1,^'°"^^"^^ .^U 
were  to  be  debated,  there  ought  to  be  a  difference  taken  between  a  faults  in  the 
commitment  for  a  crime,  and  for  a  contempt.     And  as  to  that  ob-  commitment, 
jedion  to  the  warrant,  that  it  was  to  detain  the  prifoners  during 
the  pleafure  of  the  houfe  of  Commons,  that  he  faid  was  the  con- 
ftant  form  of  warrants  by  the  houfe.     It  is  objeftedj  that  in  bring- 
ing 


II 12  Hil.  Term  5  Annae  reginae. 


■       tj^efe  adions  the  prifoners   have  done   nothing  but  what  the 
Lords  have  adjudged  they  may  do,  and  the  Houfe  of  Lords  is  the 
fupreme  judicature  of  the  kingdom.     As  to  that  he  faid,  that  if  this 
commitment  were  icr  that  reafon  an  excefs  of  jurifdidion,    this 
court  could  not  remedy  it,  but  it  ought  to  be  remedied  by  confe- 
rence   and  that  was  the  proper  remedy,  where  the  parUament  af- 
fumes  an  excefiive  jurifdidion  ;  that  where  the  Lords  in  Skimcr's 
cafe  alliimed  an  original  jurifdiction,  upon  a  conference  the  Lords 
were   fatislied  and  receded.     Upon   conferences  the  reafons  upon 
which  the  houfes  adt  v.^ill  appear,  and  if  the  Commons  have  no  rea- 
fon for  what  they  do,  it  is  to  be  prefumed  they  will  never  be  chofen 
a^ain  -  and  if  the  Lords  are  in  the  wrong,  the  other  houfe  will  not 
reft  till  all  is  fet  right  again.     In  my  lord  Shajiesiury's  cafe  the 
iudtres  were  all  of  opinion,  that  the  caufe  of  commitment  was  not 
examinable  here,  which  is  an  authority  in  point  that  we  have  no- 
Commons      thino-  to  do  with  this  cafe.     As  to  the  prifoners  not  being  members, 
may  commit   ^[^q^q  ^re  many  inftances  that  the  Commons  can  commit  perfons 
are' not  mem-  "ot  members  of  the  houfe;  and  there  are  many  inftances  of  fuch 
bets.  commitments  in  4.  InJI.  23.    So  in  Ferrer's  cafe  in  Dier  61.  the 

flieriff  was  committed  for  detaining  a  member  of  parliament  in  exe- 
cution.    And  though,  as  More  ^j.  is,  a  man  in  execution  cannot 
have  privilege  of  parliament,  and  fo  the  execution  was  good,  yet 
it  was  irregularly  executed.     But  befides,  the  houfe  of  Commons 
havino-  a  power  to  examine  matters  of  privilege,  muft  alfo  of  con- 
fequence  have  a  power  to  punilh  the  breach  of  it.     As  for  my  lord 
Danbf%  cafe,  he  was  under  a  criminal  profecution  by  way  of  im- 
peachment, and  upon  that  was  committed,  and  lay  four  months  in 
Bailed  on  im-  S^"''  ^""^  ^"^^  ^^^*-  ""eafon  was  bailed ;  and  the  houfe  was  not  then 
pcjichment.     fitting.     He  faid,  the  houfe  of  Commons  had  the  power  to  deter- 
mine eledions,  and  that  any  voices  given,  or  an  eledlion,  before 
the  precept  read  and  pubiilhed,   are  void,  as  my  lord  Coke  fays, 
4  Inft.  49.  fecundum  legem   et   conjuetudinem  parliamenti.     There 
have  been  many  ftatutes  made  relating  to  thefe  matters,  and  fo  iar 
they  are  fubjcd:  to  the  common  law,  but  no  farther. 

Holt  chief  juftice  faid,  that  the  legality  of  the  commitment  de- 
pended upon  the  vote  recited  in  the  warrant ;  and  for  his  part  he 
thought  the  prifoners  ought  to  be  difcharged,  though  in  this  his 
opinion  he  was  fo  unfortunate  as  to  go  contrary  to  the  adl  of  the 
Houfe  of  Commons,  and  the  opinion  of  all  the  reft  of  the  judges  of 
England^  whofe  affiftance  they  had  defired,  and  there  had  been 
a  meeting  for  that  purpofe.  He  faid,  this  was  not  fuch  an 
imprifonment  as  the  irecmen  of  England  ought  to  be  bound  by; 
for  rhat  this,  which  was  only  doing  a  legal  aft,  could  not  be  made 
illcp;.  I  by  tlie  vote  of  the  houfe  of  Commons;  for  that  neither  houfe 
of  I'arliament,  nor  both  houfes  jointly,  could  difpofe  of  the  liberty 

or 
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or  property  of  the  fubjed: ;  for  to  this  purpofe  the  Queen  mufl 
ioin  :  and  that  it  was  in  the  necellity  of  their  feveral  concurrences 
"to  fuch  ads,  that   the  great  fecurity  of  the  hberty  of  the  fubjecfl 
confifled.  Hefaid,  that  the  firft  matter,  which  was  laid  as  a  breach  ift  Matter, 
of  privilese,    was   none  :    and  to  that  purpofe  he   cited  Bi/iyon's  Commencing 

^^        ,     ^     .  rr         /-I        iri  1111         n  r   ,■     anions  againft 

cafe,  where  in  an  afitmpjit  the  defendant  pleaded  the  ftatute  of  h-  parliament 
mirations,  and  the  plaintiff  replied,  that  the  defendant  was  a  parlia-  ^^'^■ 
ment  man,  (ic.  and  the  plea  was  over-ruled,    becaufe  one   might 
file  an  original  againft  a  parliament  man,  and  continue  it  down, 
without  breach  of  privilege.     And  that  it  fhould  be  fo  is  of  abfo- 
lute  neceflity,  in  order  to  fave  the  ftatute  of  limitations  ;  for  other- 
wife,  as  is  held  in  that  cafe  in  i  Lev.  1 1 1.  that  cafe  not  being  pro- 
vided for  by  an  exception,  the  plaintift'  would  be  barred  of  his  adi- 
on,  notwithftanding  that  he  could  not  file  an  original.     So  a  man 
whilft  member  of  parliament  may  alien  his  eftate  by  fine  with  pro- 
clamations, and  a  perfon  that  has  right  may  be  neceffitated  to  com- 
mence an  adion  to  five  the  bar  that  would  incur  againft  him  by 
the  ftatute  of  4  Hen.  7.     So  one  may  commence  an  adion  againft 
a  member  of  parliament,  that  is  executor  ;  and  confequently  the 
commencing  an  adion  againft  the  conftables  of  Aylesbury    is  no 
breach  of  privilege.     As  to  profecuting  the  adion,  which  was  the  ^j  Matter, 
fecond  matter ;  he  faid,  it  was  uncertain  what  fort  of  profecuting 
they  meant.     For  profecuting  might  be  only  continuing  the  origi- 
nal, which,  as  was  faid  before,  would  be  no  breach  of  privilege,- 
tho'Jgh  taking  out  a  capias,    or  a  diftringas  would.      The  third  3d  Matter, 
thing  is,  the  perfons  the  adion  is  brought  againft,  viz.  the  confta- 
bles of  A^l-sbury ;  now  it  does   not  appear,  that  the  conftables  of 
Ayksliiry  have  any   privilege,    and  if  they  have  any,  it  ought  to 
have  been  fet  out,  becaufe  qua  conftables  of  Aylesbury,   they ,  have 
no  more  privilege  than  the  conftables  of  St.  Martins  in  the  Fields. 
The  fourth  matter  he  faid  was  for  bringing  an  adion  at  common  4th  Matter. 
law  for  not  allowing;  his  vote  in  the  eledion  of  members  to  ferve  in  „  ^.^    , 
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parliament.     Now  to  bring  an  action  againlt  a  perlon,  who  is  not  niuitipiicity  of 
privileged,  he  faid  wr.s  no  offenfe,  though  no  adion  would  lie  in  f"'"  arofe, 
this  cafe,  or  though  the  matter  upon  which  the  adion  was  ground-  ven^to^delef ' 
ed  was  falfe.     And  fo  is  2  R.  3.  p.  9.     And  if  a  peer  be  charged  men  from  ve- 
with  any  falfe  and  fcandalous  matter,   yet  if  it  be  by  way  of  adion,  x-tious  fuits. 
he  cannot  have  J'candalum  mcgnctian.     A  man  who  brings  an  adion       '  '^ 
againft  another,  who  is  not  a  privileged  perfon,  is  not  to  have  his  DierzS'. 
adion  ftopped,  efpecially  if  he  has  a  good  caufe  of  adion,  which  that 
the  plaintiffs  in  this  cafe  have,  appears  by  the  reverdil  of  the  judg- 
ment of  this  court  iti  domo procerum  in  the  cafe  oi  Apihy  verf.  }yhite. 
And  this  action,  which  was  brought  in  this  cafe,  appears  by  the  de- 
fcription  of  it  in  the  vote  of  the  houfe  of  Commons,  to  be  for  the 
fame  caufe  of  action  that  that  was.     I  will  fuppofe,  that  the  bring- 
ing fuch  actions  was  declared  by  the  houfe  of  Commons  to  be  a 

5  B  breach 
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Declaration  of  breach  of  their  privilege  ;  but  that  declaration  will  not  make  that  a 
the  Houfe  of  breach  of  privilege  that  was  not  fo  before.  But  if  they  have  any 
Commons.  ^^^j^  privilege,  they  ought  to  fhew  precedents  of  it.  The  privile- 
ges of  the  houfe  of  Commons  are  well  known,  and  are  founded  up- 
Hefaid,  the  on  the  law  of  the  land,  and  are  nothing  but  the  law.  As  we  all 
i(x  tcrr^  IS     j^^Q^y  {i^ey  ]-,aye  pQ  privilesie  in  cafes  of  breaches  of  the  peace.    And 

theeenus,  and  .'  ,-1.,       °        ,  ...  i-ii         i 

comprehends  if  they  declare  themfelves  to  have  privileges,  which  they  have  no 
all  the  laws  of  jeg^i  claim  to,  the  people  of  England  will  not  be  eftopped  by  that 
'''/ '•*"?»,' ilw  declaration.     This  privilege  of  theirs  concerns  the   liberty  of  the 

admiralty  law  r  '-^-,.„.  .  .  -r  r 

and  others  are  people  in  a  high  degree,  by  fubjecting  them  to  impnfonment  for 
fpecies  of  this  ^j^g  infringement  of  them,  which  is  what  the  people  cannot  be  fub- 
fs'^the  l^\ar-  jedcd  to  without  an  adl  of  parliament.  As  to  what  was  faid,  that 
liamenti;  and  the  houfe  of  CoiTimons  are  judges  of  their  own  privileges,  he  faid, 
if  It  be,  the   ti;jey  vvere  fo,  when  it  comes  before  them.     And  as  to  the  inftan- 

judges  either  -^  .      ,  ,  i       •     ,  i  i  ....  ^ 

do  or  ought    ces  Cited,  where  the  judges  have  been  cautious  in  giving  any  aniwer 

to  know  what  ij-j  parliament  in  matters  of  privilege  of  parliament;    he  faid,   the 

"  '^'  reafon  of  that  was,  becaufe  the  members  know  probably  their  own 

Cierk'scafe,    pii^rileges  better  than  the  judges.     But  when  a  matter  of  privilege 

comes   in  queflion  in  Wejltmnfter  hall,    the  judges  mufl  determine 

it,  as  they  did  in  Bhiyon'i  cafe.     Suppofe  thefe  adions  againft  the 

conftables  of  Aylesbury  had  gone  on,  and  the  defendants  had  pleaded 

this  privilege ;  we  mufi:  have  determined,  whether  there  were  any 

He  faid,  as  to  fuch  privilege  or  no.     And  we  may  as  well  determine  it  upon  the 

tempt^of  the"'  return  of  this  habeas  corpus,  for  the  defendants  are  here  in  a  proper 

jjrifdiftion  of  courfc  of  law,  and  the  matter  appears  to  us  upon  record  as  well  this 

the  Houfe  oi  ^^^y^  gg  ]£  jf  ^,gj.g  pleaded  to  an  adion.      We  mufl  take  notice  of  the 

neither  houfe  Icx  parliamcjiti :  my  lord  Coke  in  his  i  Inft.  ii.  b.  enumerates  the  fe- 

can  hold  plea  veral  laws  that  are  within  this  realm,  and  the  lex  pa7'liat)2ejitl  is  one 

n"ot"he^Houfe  °^  ^'^^'^>  ^"^  ^^^^  ^'''^'  /'<""^^'^W''"^^'  Js  the  law  of  the  land.  As  to 
of  Lords  ori-  what  my  lord  Coke  fays  in  the  fame  place,  that  the  lex  parliamenti 
ginaily,  there-  gji  ^  miiltts  igmrata,  that  is,  becaufe  they  will  not  apply  themfelves 
they  have  any  ^°  underftand  it.  He  gave  a  great  encomium  of  my  lord  Clarendon,  and 
jurifdiflion  in  cited  a  palTage  out  of  his  hiftory,  relating  to  the  fame  dodlrine  with 
this  cafe?       tjjjj.    fj^^j  ^y^^g  then  fet  up,  that  the  houfe  of  Commons  were  the 

I'rom  Ban-  i       •    j  -     i     •  •     i 

bury's  MS.  Only  judges  ot  their  own  privileges,  and  therefore  whatever  they 
faid  was  their  privilege,  was  fuch  :  it  is  in  his  firft  part,  yi/.  3  i  o, 
C^r.  and  is  very  applicable  to  the  prefent  cafe,  but  too  long  to  be 
tranicribcd.  He  faid,  he  would  cite  a  greater  author  than  he. 
King  Charles  the  firft,  in  his  anfwer  to  the  declaration  and 
Rufhw.^  3  vol.  votes  of  the  two  houfes  concerning  Hidl,  Clarendon,  i  part,  400, 
-31!^''°'  ^"'^^  Kt/Jl.wcrtlf s  Collcdlions,  wherein  among  other  things  he  fays, 
he  very  well  knew  the  great  and  unlimited  power  of  a  parliament, 
but  he  knew  as  well,  it  was  only  in  that  fenfe,  as  he  was  a  part 
of  that  parliament;  without  him  and  againft  his  confent  the  votes 
of  either  or  both  houfes  together  muft^iot,  could  not,  fliould  not 
(if  he  could  help  it,  for  his  fubjedl's  fake  as  well  as  his  own)  for- 
bid any  thing  that  was  enjoined  by  the  law,  or  enjoin  any  thing 

that 
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that  was  forbidden  by  the  law.     And  the  chief  juftice  faid,  if  the  i-ie  raid,  a 
votes  of  both  houfes  could  not  make  a  law,  by  parity  of  reafon  houfeofCom- 
they  could  not  declare  law.     That  the  bringing    this  adlion  is  no  ""redecVre 
breach  of  the  privilege  of  the  houfe  of  Commons,  appears  by  the  anything  to  be 
judgment  in  the  cafe  of  AJhby  and  and  White,  in  the  argument  of  '^jy  ''y  '^^^'r 
which  cafe  before  the  houfe  of  Lords,  this  argument  of  the  privi-  tha°n"th°e7caii 
lege  of  the  houfe  of  Commons  was  infifted  on.     Bcfides  if  the  »al<e  a  law 
brinsiino;  this  a<ftion  was  a  breach  of  the  privilege  of  the  houfe  of  ^^ '''^J^'^'j"' 

_       °      °  1  /in  1  -111/-/!,  ,       ^""  ^V"0    fays 

Commons,  why  was  not  Ajbby  committed,  when  he  hrft  brought  he)  can  (hew 
the  adiion ;  but  the  fuffering  him  to  go  on  with  his  aftion  is  an  ar-  ""^  ^°*v  ^n 
gument,  that  this  pretenfe  of  privilege  is  a  new  thing.     A^hy  re-  commons  can 
covered  in  his  adlion,  and  thefe  men  have  followed  his  fteps,  and  "op  a  lawful 
yet  they  are  here  faid  to  have  aifled  in   breach  of  the  privilege  PJ°'^^<:"''on  ? 
of  the  houfe  of  Commons.     I  fliall  fay  nothing  to  the  cafe  of  AJlo-  privilege  a^-^ 
by  and  White,  becaufe  the  reafons  upon  which  that  judgment  was  g^inl  the  law 
given  are  printed.     He  faid,  the  bringing  this  adion  is  faid  to  be  And'^nmhb 
in  high  contempt  of  the  jurifdiftion  of  the  houfe  of  Commons  j  but  an  ad  of 
but  that  he  faid  could  not  be,  becaufe  neither  houfe  of  parliament  P"Iiament 
could  hold  plea  in  any  adion  j  and  befides,  the  defendants  might  "y  man'f 
wave  their  privilege.     He  faid,  he  made  no  queftion  of  the  power  perfon  to  im- 
of  the  houfe  of  Commons  to  commit ;  they  might  commit  any  P"f°n"ieDt 
man  for  offering  an  affront  to  a  member,  or  for  a  breach  of  privi-  judges  do  not 
lege ;  nay  they  might  commit  for  a  crime,  becaufe  they  might  im-  interpofe  in 
peach.     He  faid  my  lord  Shaft esbury's  cafe  differed  from  this,  be- ?' J°"'"' °^ 
caufe  the  commitment  there  was  lor  a  contempt  done  m  the  houfe.  ters  of  privi- 
He  faid,  the  caufe  of  the  prifoners  commitment  being  expreffed  in  '^S^-  ''-""'e 
the  warrant,  excluded  any  intendment,  that  they  might  be  com-  ^eii  aTqJaim- 
mitted  for  any    other  caufe,  than  that  expreffed  in  the  warrant,  ed  with  that 
He   faid,    both   houfes   of    parliament    were    bound    by  the  law  |,'!j'"^|^t'''"' 
of  the    land,    and    in   their   adions  were    obliged   to     purfue    it.  queaion  regu- 
He  cited  my  lord  Banbury"?,  cafe,  which  was  thus :  My  lord  Ban-  '^'''y  a^ifes  in 
bury  was  indided  of  murder  by  the  name  of  Charles  Knollys,  Efq;  Be'nS^co"? 
and  he  pleaded  in  abatement,  that  by  letters  patent  King  Charles  I.  cerning  privi- 
created  his  grandfather  earl  of  Banbury,  and  fo  fhswed  the  defcent  '-S^-.  '''=■■« 
to  him,  and  prayed  judgment  of  the  indidment,  becaufe  he  was  „^yconcern 
not  named  earl :  the  attorney  general  replied,  that  upon   his  peti-  themfdves. 
tion  to  the  houfe  of  lords  to  be  tried  by  his  peers,  the  lords  dif-  f^^''°'^! 'j^ 
miffed  his  petition,    and  difallowed  his  peerage,  G?c.     And  upon  gone  on  with- 
demurrer  the  replication  was  held  to  be  naught,  and  the  plea  good,  «'"  the  imer- 
and  the  indidment  was  abated  :   and  faid,  that  cafe  would   go  a  houfe°ofCom! 
great  way  in   this  cafe.     See  Latch  48,   150.   Hodges  'uerf.  Moor,  mons,  and  the 
Stiles  A-iK.  Captain  Strecfer'%  cil^c,  and  Stiles  go.  defendant  had 

•     ->  i  ■>  pleaded  privi. 

lege  to  the  jurifdiclion  of  the  court,  and  to   this  it   had  been  demurred,  mull  not  the  judges  ti.en  have 
determined  privilege  ?  From  Bunbury's  MS. 

After  this  refolution  of  the  court  given,  the  court  were  moved,  Judgment  on 
that  a  record  might  be  made  up  of  the  cafe :  and  upon  attendance  '"' """ 


iii6  Hil.  Term  3  Annae  reginae. 

of  the  judges  in  vacation,  a  form  of  entry  was  fettled  and  agreed 
on  ;  which  begun  with  the  award  of  the  writ,  returnable  as  afore- 
faid,  and  then  that  upon  the  day  the  keeper  of  Neicgate  brought 
up  the  prifoners  and  made  the  return  aforefaid,  and  then  a  curia 
advifare  till  Monday,  and  then  the  bringing  them  up  again,  and  then 
the  following  entry ;  et  fupcr  matura  deliberatione  per  curiam  hie 
habita,  pro  eo  quod  videtur  curiae  hie,  quod  cog}iitio  caujae  capticnis 
et  detentionis  praediBi  Johanuis  Pafy  non  pertinet  ad  curiam  diSlae 
dotjiinae  reginae  coram  ipfa  regina,  idea  idem  Johannes  remittitur 
praefato  cufiodi  goalae  diilae  dominae  reginae  de  Ncivgate,  remanere 
in  Jlatu  quo  fuit  tempore  emanationis  brevis  praediSli. 

Regina  verf.   Callingwood. 

S.C.  3Salk.  iNdidment,  that  the  defendant  20  Martii,  &c.  et  diverjis  diehus 
6^Mod.  00,  ■«■  <^^ii':^^  i^"^  ^^^^^  quam  in  die  apiid,  &c.  quendam  Carohun  Scri- 
182,  283.  vcner  fervum  et  apprenticium  cujujdam  Richardi  Croft  illicite  in~ 
T  H^rt  ^^°'  J^^-ft^  ^^  nequiter  movit  fcduxit  et  allexit  600  yards  of  calamanca 
for  inticing  an  valoris,  &c.  de  bonis  et  catallis  praefati  Richardi  extra  praediSlam 
apprentice  to  doviwn  et  JJ:opam  ipfius  Richardi  illicite  injufle  et  72eqiiitcr  capere  et 
from^|jis''*a-  '^jp^^^'^^^->  ^^  1^^^^  codem  die  et  diverjis  diebus,  &c.  the  defendant 
fier.  bona  et  catalla  praediBa  a  praefato  Carolo  Scrivener  Jervo  et  ap- 

prenticio  praefati  Richardi  Croft  adtunc  apud,  &c.    illicite  injujle 
et  nequiter  cepit  recepit  habiiit,  et  ad  ujum  fuum  proprium  convert  it, 
bejie  fciem  praedidlum  Carolum  Scrivener  fore  fervufu  et  apprenti- 
cium praefati  Richardi  Croft,  ad  grave  damnum  ipfius  Richardi,  et 
in   malum   exemplum   omnium  aliorum,    &c.    Judgment  was   given 
for  the  defendant  in  this  cafe,  upon  the  authority  of  the  cafe  of 
Regina  verf.    the  Queen  verf.  JDaniell,  which  indictment  was,    quod  tali  die  et 
Darnell.         diverfs  diebus,  &c.    quendam  Carolum  Scott  fervum  et  apprenticium 
An\tii\Q.menx. ciijufdam  j'ofephi  BiJ]:op  extra  domum  Jl^opaju  et  fervitium  praedidli 
does  not  he  a.  fofcphi  magijlri  fid  decedere  et  fcipfum  abfentare  illicite  et  injufle 
other,  for  in- <^^''i?«^  procuravit  ct  caufavit,    et  quod  praediBus  Johannes  Dankll 
ticing  away     adtunc  et  diverfis  diebus,  &c.  antca,  illicite  injujle  et  tiequiter  inovit 
isappremice.y^^^^^.^-^  f/  allexit  praediBum  Carolum  Scott  200  Carolina  hats  va- 
loris,  (3c.  de  bonis  ct  catallis  praefati  j'ofephi  extra  domum  ex  fyj-pam 
ipfius  fojipli  illicite  injufle^  et  nequiter  capiendum  et  afportandum ; 
et  quod  "Johannes  Daniell  eodem  die  et  diverfis  diebus,  ^c.  praediBa 
bona  et  catalla  praefati  Jcfephi  adtunc  et  ibidem  illicite  injufle  et 
nequiter  cepit  recepit  habuit,    ct  ad  ifum  ipfius  Johannis  proprium 
convertit,    ipfe  idem   Johannes  diBis  diebus,   &c.    bene  fciens  prae- 
diBum Carolum  Scott  fore  fervum    et  apprenticium   ipfius   Jojephi, 
^c.     In  this  cafe  of  the  Queen   verf.  Daniell,  after  feveral   mo- 
tions, and  debate  of  the  matters    moved    in  arreft   of    judgment, 
judgment  was  given  for  the  defendant.     Kolt  chief  juilice  gave  the 
3  reafon 
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reafon  of  their  judgment,  for   the  indictment   was  naught.     For 
he  faid,  this  was  a  private  injury,  for  which  an  adion  upon  the 
cafe  would  lie,  but  it  was  not  an  injury  of  fuch  a  publick  nature, 
as  to  maintain  an  indiftment.     Indeed  an  adion  of  trefpafs  will  lie 
for  taking  a  man's  fervant  out  of  his  adual  fervice.     So  is  2 1  Hen. 
6.  3 1 .  but  for  enticing  away  a  man's  fervant,  which  is  the  cafe 
here,    trelpafs   will  not  lie,    but   only   an   adion   upon   the   cafe. 
Secondly,  he  faid,  it  did  not  appear  whether  this  Charles  Scott  was 
a  fervant  or  an  apprentice,  for  the  indidment  is  fervmn  five  ap- 
prenticium.     Now  a  fervant  and  an  apprentice  are  diftind  things ; 
an  apprentice  muft  be  by  deed,  a  fervant  may  be  by  parol,  and  the 
difcharge  of  an  apprentice  muft  be  by  deed,   of  a  fervant  by  parol :  Note,  I't  is 
fo  is  the  book  before  cited.     But  however,  it  is  but  a  private  in-  there  laid,  that 
jury,  and  adionable,   were   this  Scott  fervant  or  apprentice.     ^^  ^uarTtltl^as 
faid,  there  was  another  matter  laid  in  the  indidment,  befides  en-  writ  be  fer- 
ticing  away  the  fervant:  but  he  faid  there  v^^as  no  venue  laid  for  it,  '^»'«fof  "/>• 

o  J  '  '  preittictum,   or 

and  fo  that  would  not  help.  ^,vs  njer/a,  it 

may  be  plead- 

GW^juftice  faid,  in  Noy  105.  there  was  an  adion  upon  the  cafe  ^^g^" ot^hg' 
for  enticing  away  an  apprentice.  writ. 

Powell  ]nK\ce  faid,  he  doubted  at  firft.  But  befides  he  faid,  it 
ought  to  have  been  laid  in  the  indidment,  that  Scott  did  depart. 

In  the  cafe  of  the  Queen  verf.  Callingivood,  after  verdid  for  the 
Queen,  it  was  moved  in  arreft  of  judgment,  that  there  was  no 
place  laid  where  the  dojmis  et  Jfxpa  were,  it  was  faid,  domiis  et 
fhopa  praedi£l.  and  there  was  no  domus  et  fiopa  mentioned  before. 
And  it  was  urged,  that  this  was  the  fame  exception  that  was  allowed 
by  the  court  in  the  cafe  of  the  Queen  vcrf.  Danicll.  The  court 
agreed,  that  the  indidment  in  the  cafe  oi  Daniell  was  held  to  be  ill, 
becaufe  there  was  no  venue  where  the  goods  were  taken  away,  and 
fo  all  that  part  of  the  indidment  being  difcharged,  the  queftion 
came  to  be  upon  what  remained,  whether  the  bare  enticing  an 
apprentice  away  from  his  mafter  were  a  fufficient  matter  to  maintain 
an  indidment,  which  was  refolved,  that  it  was  not. 

•  Mr.  Mount  ague  took  an  exception,  that  it  was  not  averred,  that 
the  apprentice  took  away  the  calamanca,  and  it  is  not  enough  to 
lay,  that  the  defendant  received  it,  without  laying,  that  the  other 
took  it  away. 

Holt  chief  juflice  faid,  that  it  fhould  have  been  laid,  that  the 
defendant  feduced  the  apprentice,  and  that  the  apprentice  vi  ct  ar- 
tnh  took    away  the    goods.     The    indidment    might   have   been 
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general  againft  the  defendant  for  taking  away  the  cahmanca  ni  et 
iiriiiis,  for  he  is  a  taker. 

Judgment  was  given  for  the  defendant  upon  the  firft:  exception, 
becaufe  it  was  the  fame  cafe  with  that  of  Daniell. 

There  was  an  exception  taken  to  the  caption,  that  it  was  ad 
f-jjionem  pacts  dominae  reginae,  &c.  coram,  &c.  jujliciariis  diSlae 
' iiominae  ad  pace?)7,  &c.  omitting  regi/iae ;  but  that  was  held  to  be 
^vell,  and  that  di'^ae  dominae  fliould  relate  to  reginae  before. 

Lyfney  verf.  Selby. 

Cafe  for  af-  A  N  aftion  upon  the  cafe  pro  eo  quod  cum  quaedam  converfatia 
firming  the     j^  habita  et  mot  a  fuit  inter  the  defendant  and  plaintiff,  de  et  con- 

rent  ot  houles  .  „  .         -^  r         •  •  ■■        r     t 

io\i^by\.\ie.ii-  cernens  ferqutjittonetn  14  mejuagiorum  cum  perttnentiis  or  the  de- 
fendant to  the  fendant's  by  the  plaintiff  of  the  defendant,  to  which  or  to  the  equity 
more'than  it^  *^^  redemption  eorundem  the  defendant  had  titulufn  et  remanere  cu- 
really  was.  jufdam  termini  61  annorum  commencing  in  crajlino  Lady-day  1683 
Keb. 510,518,  jj^g^  to  come  and  unexpired;  and  upon  that  communication  the 
•'""  defendant  affirmed  falfly  and  fraudulently  to  the  plaintiff,  that  the 

aforefaid  14  houfes  cum  pertinentiis  were  then  demifed  at  the 
yearly  rent  of  68/.  to  which  affertion  and  affirmation  of  the  defen- 
dant's then  and  there  fo  made  the  plaintiff  giving  credit,  the  fame 
plaintiff  afterwards,  viz.  the  fame  day  and  year  and  place  bought 
of  the  aforefaid  defendant  the  faid  \\  mefuages  cum  pertijientiis 
for  a  great  fum  of  money,  viz.  for  5/.  in  hand  paid,  and  for 
200  /.  then  before  owing  to  the  plaintiff  by  the  defendant  for 
money  lent  by  the  plaintiff  to  the  defendant,  and  thereupon  the 
defendant  by  an  indenture  of  aflignment  between  the  faid  plaintiff 
and  defendant  bargained  and  fold  and  affigned  to  the  plaintiff  the 
faid  14  mefuages  cum  pertinentiis,  and  the  equity  of  redemption  of 
the  fame,  to  hold  to  the  plaintiff  for  the  refidue  of  the  faid  term 
of  6 1  years  then  to  come  and  unexpired,  uhi  revera  et  in  faSio, 
the  faid  14  houfes  at  the  time  of  the  affirmation  of  the  defendant 
aforefaid,  and  at  the  faid  time  of  the  buying  and  affignment  afore- 
laid,  were  demifed  for  52/.  \os.  only,  and  no  more;  et Jic  idem 
the  plaintiff  fays,  that  the  defendant  then  and  there  falily  and 
traudalently  deceived  and  defrauded  the  plaintiff,  to  the  damage  of 
the  plaintiff  ot  200/.  Upon  not  guilty  pleaded,  there  was  a  ver- 
didt  for  the  plaintiff.  Mr.  Eyre  moved  in  arreft  of  judgment ; 
lirft,  that  it  did  not  appear  that  tlie  defendant  was  in  poffeffion  of 
thefe  houfes  at  the  time  of  the  fale,  though  it  was  neceffary  he 
ihould   be  fo,  to  the  maintaining  of  the  adion,   the  reafon  and 
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ground  of  the  adlion  being,  that  the  defendant  had  a  better  means 
of  knowing  the  yearly  rent  than  the  plaintiff".     It  is  only  laid  in 
the  declaration,  that  the  defendant  was  intitled  to  the  houfes,  or 
tlie  equity  of  redemption  eorundefn,  which  makes  it  more  probable 
he  was  out  of  pofleffion,  and  confequently  having  no  better  means 
of  knowledge  than  the  plaintiff,  though  he  did  affirm  the  houics 
to  be  demifed  at  fuch  a  yearly  rent,  yet  that  affirmation  will  not 
be  fufficient  to  ground  an  adion  upon.     Secondly,  it  does  not  ap- 
pear, that  this  affirmation  was  made  at  the  time  of  the  fale,  tlie 
declaration  fays,  that  fuch  a  day  there  was  a  communication,  &c.  - 
and  upon  that   this   affirmation  was    made  by  the  defendant,    to 
which  affirmation  the  plaintiff  giving  credit,  afterwards  he  bought. 
To  warrant  this  exception  he  relied  on  the  cafe  in  2  Cr.  196,  Rof- 
ivell  "oerf.  Vaughan :  where  in  cafe  in  nature  of  deceit,  the  plaintiff" 
declared,  that  Queen  Elizabeth  was  feifed  in  fee  of  the  advowfou 
of  the  vicarage   of  S.  to  which  the  tithes   in   S.  appertained  :  to 
which  vicarage  the  9th  of  June  35th  of  Elizabeth  the  defendant 
affirmed,    that  he  was    lawful  incumbent,   and  had   right  to  the 
tithes  from  the  death  of  7*.  V.  the  laft  incumbent :  whereupon  the 
plaintiff  i6  Ju?ie  35  Eliz.  having  communication  with  the  defen- 
dant about  his  buying  of  the  defendant  the  tithes  appertaining  to 
the  faid  vicarage  from  the  death  of  T".  V.  the  incumbent,  which 
was   16  April  35  Eliz.   until  Michaelmas  following,    the   defen- 
dant adtunc  fciejis,    that  he  had   not  any  right  or  intereft  to  the 
tithes,  whereas  he  never  was  inftituted  and  indudted,  but  that  they 
appertained  to  E.  T.  fold  them  to  the  plaintiff  for  ^oLfalfe  et 
deceptive,    and  avers,  that  E.  T.  was  prefented,  admitted,  &c.  to 
that  vicarage  the  laft  day  of  Augiifi  3  5  Eliz.  and  took  the  tithes, 
and  fo  the  plaintiff  loft  them:  in  which  cafe  it  is  held,  that  the 
warranty,  which  is  neceffary  in  thefe  adions,  ought  to  be  at  the 
time  of  the  fale.     And  by  the  fame  reafon  the  affirmation,  which 
in  thefe  anions  comes  in  lieu  of  the  warranty  in  thofe,  ought  to 
be  alfo  at  the  time  of  the  fale.     It  appears  upon  the  declaration  in 
this  cafe,  that  the  affirmation  and  the  fale  were  the  fame  day ;  but 
it   is  pojlea  that   fame  day  ;  fo  that  the  affirmation  was  not  at  the 
very  time  of  the  bargain.     The  chief  juftice  faid,  the  reafon  of  the 
cafe  in  Croke  was,  becaufe  the  thing  that  was  fold  being   in  the  Cafe  does  rot 
realty,    the  plaintiff  who  was  buyer  might  have  looked  into  the ''^  ^°'' |f"";s 
title.     Which  Powell  agreed,  and  faid  it  was  like  felling  another's  another  man 
lands,  for  which  the  buyer  (hall  never  have  any  adion.  as  his  own. 

Serjeant  Darnall.  The  firft  objedion,  that  it  does  not  appear, 
that  he  was  in  poffeffion,  is  nothing  j  for  it  is  not  material  whe- 
ther he  were  or  no.  We  have  fhewed,  that  the  defendant  was  in- 
titled  to  14  mefuages,  and  being  fo  intitled,  treated  with  us  for  the 
fale,  and  we  not  knowing  the  value  of  them,  nor  what  they  were 
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let  for,  the  defendant  affirmed  they  were  let  for  fo  much  ;  and 
that  we  giving  credit  to  his  affirmation  bought  them ;  whereas  at 
the  time  of  the  affirmation,  and  at  the  time  of  the  fale,  they  were 
let  only  for  fo  much.  So  that  our  adion  is  grounded  on  the  fale, 
and  therefore,  unlefs  the  defendant  has  not  power  to  fell  them, 
nothing  elfe  is  material.  The  rents  the  houfes  were  let  for  was  ia 
his  notice,  not  in  ours. 

Warranty  be-      j-jfjlf  chief  juftice  faid,  as   to   the  ivarrantizando  vendidk,  that 
fore  the  faiejs  ^jjj  l^g  ^^^  though  the  warranty  be  before  the  fale ;  as  if  upon  a 
t^a°na!!'a'aioMreaty  about  the  buying  of  certain  goods,  the  buyer  ffiould  ask  the 
not  after.       feller,  if  he  would  warrant  them  to  be  of  fuch  a  value,  and  to  be 
his  own  goods,  and  the  feller  fliould  warrant  them,  and  then  the 
buyer  (hould  demand  the  price,  and  the  feller  fliould  fet  the  price, 
and  then  the  buyer  fliould  take  time  to  confider  for  two  or  three 
days,  and  then  fhould  come  and  give  the  feller  his  price  ;  though 
the  warranty  here  was  before  the  fale,  yet  this  will  be  well,  be- 
caufe  the  warranty  is  the  ground  of  the  treaty,  and  this  is  isoarran- 
tizando  'vendidit.     But  it  is  otherwife,  if  the  warranty  be  after  the 
fale  ;    as   if  a  man   fells   goods,    and   afterwards   warrants   them, 
fuch   a   warranty    is  not  good.     But  in  the  other  cafe  the  war- 
■  ranty  is  part   of  the   contraft.      Secondly,  as  to  the  defendant's 
not  being  in  poffeffion  ;  fuppofe  a  man  has  houfes  in  leafe  in  the 
poffeffion  of  his  tenants,  which  is  this  cafe,  and  upon  fale  of  them 
affirms,  that  they  are  let  at  fo  much  per  annum  rent.     The  cafe 
of  Eakim  njerf.  Trefiam,    i    Le'u.    102.     i   Sid.  146.  is,  that  an 
aftion  will  lie  for  fuch  a  falfe  affirmation.     If  it  were  tiot  for  that 
refolution,  I  fliould  think  it  a  hard  action  to  maintain.     The  dif- 
ference is  there  taken  between  the  annual  value  and  the  value  in 
grofs :  if  the  vendee  does  not  depend  upon  the  affirmation  of  the 
vendor,  but  fends   to  inquire   into   the  value   of  the  houfes,    ©"c. 
what  they  let  for,    as  it  appeared  the   plaintiff  did  in   this   cafe, 
there  it  is  not  reafonable  he  fliould  recover.     And  therefore  this 
was  not  a  good   verdidl,   but   I  believe  the  jury   had  compaffion 
upon   the   defendant  upon   this   confideration,  becaufe  it  was  not 
fo  clear,  that  the  plaintiff  relied  upon  his  affirmation,  and  there- 
fore gave  fuch  fm.all  damages  as  20/.     If  the  vendor  gives  in  a  par- 
ticular of  the  rents,  and  the  vendee  fays,    he   will  truft  him  and 
inquire  no  farther,  but  rely  upon  his  particular ;  there  if  the  par- 
ticular be   falfe,  an  adion  will  lie :  but  if  the  vendee  will  go  and 
inquire   farther  what  the  rents  are,  there  it  feems  unreafonable  he 
fliould  have  any  adion,  though  the  particular  be  falfe,  becaufe  he 
did  not  rely  upon  the  particular. 

Powell  juflice.     The  plaintlfF  did  not  make  out  his  title  to  his 
adion  fo  clearly  upon  the  trial.      Where  the  adion  is  grounded 

2  upon 


1 


Hil.  Term  3  Annae  reginae,  1 1 1  [ 


upon  the  warranty,  there  you  mufl:  fi\y  in  your  declaration,  that 
the  defendant  'warrantizando  vendidit ;  but  in  thefe  adions  upon 
the  cafe  in  nature  of  deceipt  for  a  falfe  affirmation,  you  need  not 
lay,  that  the  defendant  (iffinnando  vendidit.  And  if  in  thofe  ac- 
tions founded  upon  a  warranty,  the  warranty  were  given  before 
the  fale,  or  whilft  the  contradl  was  depending,  that  evidence  will 
fupport  well  enough  the  loarrantizando  -vendidit  in  the  declaration. 
This  declaration  would  not  have  been  good  upon  a  warranty,  be- 
caufe  the  warranty  muft  be  before  the  fale.  Hut  there  are  adtions 
upon  the  cafe  in  nature  of  deceipt,  which  will  lie  upon  a  falfe  af- 
firmation, without  a  warranty  ;  but  the  matter  that  fticks  with 
me  is,  that  the  vendee  might  have  inquired  into  the  rents.  But 
then  to  that  it  may  be  anfwered,  that  the  tenants  might  have  com- 
bined with  the  landlord,  under  whofe  power  they  frequently  are, 
and  have  mifinformed  and  fo  cheated  him.  The  cafe  of  Eakins 
and  Trefiatn  is  this  very  cafe  in  point,  and  the  difference  is  there 
taken  between  the  value  of  land  or  a  leafe  in  grofs,  and  the  'value 
of  the  rent,  or  what  it  is  let  at ;  an  adion  will  not  lie  for  a  falfe 
affirmation  in  the  firft  cafe,  without  a  warranty,  according  to  the 
cafe  in  Teh.  20.  otherwife  in  the  fecond.  As  to  the  defendant's 
not  being  in  pofTeffion,  he  faid  that  was  all  one,  for  the  equity  of 
redemption  was  faleable  :  and  if  upon  fuch  a  fale  fuch  an  affirmation 
be  made,  that  is  a  fufficient  caufe  of  adlion.  He  faid  the  pojiea 
here  is  not  after  the  contrad,  but  after  the  communication,   ^laere. 

GcwA/ juftice  faid,  the  value  of  the  rents  was  a  thing  hard  to  be 
known,  and  fecret,  known  to  none  but  the  landlord  and  the  te- 
nants, and  they  might  be  in  confederacy  together. 

PoTOjj  juftice  faid,  that  it  was  a  hard  adion,  becaufe  the  vendee 
might  come  to  the  knowledge  of  the  value  of  the  rents.  And  he 
took  notice  of  the  difference  in  Ealiins  and  'TreJI:>am'^  cafe. 

This  paft  in  Michaelmas  term  laft,  and  the  court  took  time  to 
confider  and  look  into  the  record  of  Rakins  and  'T?-cJham's  cafe  ; 
and  after  long  confidering,  and  upon  the  view  of  that  record,  the 
lafl  day  of  Hilary  term  the  chief  juflice  returned  the  fojlea  to 
ferjeant  Tiarnall  and  bid  him  enter  his  judgment. 


Markett  verf.  Johnion. 

N  an  adion  of  debt  upon  a  bond  of  500/.  the  defendant  pleaded, 
quoad  22^1.  parcellam  de  praediBis  500/.  that  he  had  paid  it,  Parr.  24 


Salk. 


180. 
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and  the  plaintiff  demurred.     And  it  was  moved  on  the  part  of  the  ^'^rt^  5 1 . 
defendant,  that  by  the  demurrer  the  adion  was  difcontinued,  the  J^'jf^ontiny^' 
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plea  being  only  to  part ;  and  therefore  the  plaintiff  ought  to  have 
taken  judgment  by  nil  dick  for  the  refidue.  And  the  cafe  of 
verf.  Majon  was  cited,  in  which  ferjeant  Hall  was  of  the 
plaintiff's  counfel,  where  in  an  adion  of  debt  upon  a  bond,  the 
defendant  pleaded  quoad  part,  payment  and  an  acquittance,  and  the 
plaintiff  demurred,  and  the  adion  was  held  to  be  difcontinued. 
Serjeant  Hall  for  the  plaintiff  faid,  that  it  was  not  a  difcontinuance 
in  this  cafe,  becaufe  the  bond  is  entire,  and  therefore  the  plaintiff 
cannot  have  judgment  for  part. 

Holt  chief  juflice  faid,  that  in  an  adtion  of  debt  upon  a  bond,  a 
man  might  have  feveral  pleas  in  bar.  As  fuppofe  the  plaintiff  fued 
as  executor,  the  defendant  might  plead  the  releafe  of  the  teflator  as 
to  part,  and  for  the  refidue  the  releafe  of  the  plaintiff.  So  a  man 
may  plead  quoad  part  payment,  and  an  acquittance,  and  then 
there  being  no  anfwer  to  the  refidue,  the  plaintiff  fliould  have  took 
judgment  by  nil  dicit  for  it. 

The  court  were  going  to  give  judgment  for  the  defendant,  when 
it  was  obferved,  that  this  plea  was  of  this  term,  and  therefore  the 
plaintiff  might  take  his  judgment  for  the  refidue  by  7ul  dicit ^  au4 
for  the  refidue,  for  the  infufficiency  of  the  plea. 

It  was  alleged  for  the  defendant,  that  the  plea  delivered  was  of 
lafl  term,  and  therefore  the  record  ought  to  have  been  made  up  fo. 
And  it  was  prayed,  that  it  might  be  examined.  But  the  clerks 
certifying  the  court,  that  it  being  only  a  plea  to  enter,  the  record 
might  be  made  up  either  way  ;  the  court  would  not  order  it  to  be 
examined,  but  faid  it  was  trick  for  trick. 

Tyfonn  verf.  Hylyard. 

S  C.  Saik.     T  TPON  a  writ  of  error  of  a  judgment  in  the  Common  Pleas, 

ibc).  *_^  the  declaration  was  oi  trinity  pritno  ;  and  upon  diminution 

Jn  error,  if     gjiggred  for  Want  of  au  orio;inal,  and  imparlance,  and  continuances, 

a  iicrtiorar:  ist>  o'  iiiji- 

iued  out,  and  and  certiorari  fued  out,  it  was  returned,  that  the  declaration  was 
return  a  re  of  Hil.  1 3  I'Fill.  3.  with  imparlances  to  Tr/«//y /t/wo,  and  an  ori- 
wwlmUr^e'^  ginal  of  Trinity  frimo.  And  it  was  objeded,  that  this  could  not 
turned  before,  be  the  original  in  this  adlion,  being  after  the  declaration ;  and  fo 
reTved'  ''*    there  being  no  original,  the  judgment  ought  to  be  reverfed. 

Vide  Style 

*93-  The /)/flc;Vrt  was  of  Trinity  prima.     Debt  upon  a  bond  of  lOo/. 

by  the  plaintiff,  as  the  record  is,  adminiftrator  of  Chrijhpher  Hyl- 
yard de  bonis  non  adminijlratis  per  Jane  Hylyard  widow,  executrix 
of  Cbrijlopher^  with  the  will  of  Chrijhpker  annexed.     The  defen- 
dant 
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dant  hi  propria  perfona  fua  •venit  et  defendit^  &c.  et  nihil^  &c.  dicit^ 
and  thereupon  judgment  is  given  for  the  plaintiff  in  the  fame  term. 
The  plaintiff  in  error  afligns  for  error,  mter  alia,  that  there  was 
no  original  of  Hil.  1701.  or  Eajler  1702,  or  'Trin.  prinio,  nee  noti 
quod  habetur   omijjio  certificationis   ifitratimiii  narrationit,   et  conti- 
nuationum  procerus  fuperinde  fa£li^  de  termino  fanSli  Hilar ii  1701 
fupradiBi -y  and  alfo,  that  there  was  not  any  warrant  of  attorney 
for  the  plaintiff  in  the  Common  Pleas,  and  thereupon  prays  certio- 
raris.     The  cuftos  breviiim  returns,  that  there  is  no  original  of  'Tri- 
nity pritno,  and  thereupon  a  fcirc  facias  is  awarded  againfl  the  de- 
fendant in  error}  and  he  comes  in  and  pleads,  that  there  is  an  ori- 
o^inal  of  'Trinity  prima,    which  is  omitted  in  the  record  certified, 
and  prays  a  certiorari  to  the  cuftos  hrevium,  who  returns  an  original 
of  Trinity  prima.     Thereupon  the  plaintiff  in  error  prays  a  cer- 
tiorari to  the  chief  juflice,  to  certify,  whether  there  was  any  war- 
rant of  attorney  for  Hylyard  necne,    and  alfo  utj-ian  fit  aliqua  in- 
tratio  narrationis  et  coiitiraiationum  procefilis  fuper  inde  faSli  in  pla- 
cito  praediBo  de  tennina  fanSli  Hilar  ii  1701,  feu  de  termino  Pafchae 
J 702,  five  de  termino  fandlae  Trinitatis  prima,  necne.     The  chief 
jiiflice  returns,    quod  invenit  intrationem  de  recordo  narrationis,  a€ 
iicentiam  interloquendi   ad   iiarrationem   iilam  cum  contifiuationibui 
inde   infer  partes    praediSias,    tenor    cujus,    &c.     Placita    irratii- 
lata,  Gfc.  coram  the  chief  juftice,  (!§c.  de  banco,  de  termino  fanBi 
Hilarii,   anno  regni  Willielmi  tertii,  &c.  13".     And  then  follows 
the  declaration,  word  for  word  the  fame  with  this ;  and  then  fol- 
low the  imparlances,  viz.  et  praediBus  IVillielmus  Tyfon  in  propria 
perfona  fua  venit  et  defeiidit  vim,  &c.  et  petit  Iicentiam  inde  inter- 
loquendi hie  ufque  in  quindeiiam  Pafchae  et  habet,  &c.    Idem  dies,  &c. 
ad  quern  diem,  &c.  et  fuper  hoc  idem  Willielmus  petit  ukerius  Iicen- 
tiam interlcque7idi  hie  ufque  a  die  fanSlae  Trinitatis  in  tres  feptimanas, 
et  habet,  &c.  idem  dies,  &e.     And  the  chief  juflice  alfo  returns, 
that  there  was  no  warrant  of  attorney  of  any  of  thofe  terms  or  years. 
The  defendant  in  error  pleads,  that  there  is  a  warrant  of  attorney 
of  Trinity  prima,  and  prays  a  certiorari ;  and  the  chief  juflice  re- 
turns a  warrant  of  attorney  of  Trinity  prima ;  and  thereupon  the 
defendant  in  error  pleads,  in  nulla  ejl  erratutn. 

Powell  juflice.  The  way  in  the  Common  Pleas  is  to  enter  all 
their  proceedings  of  the  fame  term  of  which  the  judgment  is 
given. 

Holt  chief  juflice.     This  matter  that  is  returned  is  impoffible  i  Roll.  76+. 
and  repugnant,  and  cannot  be  in  this  adion.     It  is  contrary  to  the 
record,  to  certify  imparlances  in  a  caufe,  as  which  there  is  no  fuch 
•«aufe.     There  is  no  reafon  in  this  cafe  for  an  imparlance,  for  im- 
parlances are  not  to  be  given  by  the  court,  unlefs  they  are  af!<ed 
z  '  for. 


1 124  Hil.  Term  3  Annae  reginae. 


for,  contrary  to  l  Keb.  238.  71.  37.  cited  by  Mv.  Parhe?-  for  the 
plaintiff  in  error,  who  holds,  that  in  judgments  by  ;?//  dicit,  or 
Tiofi  (urn  ivformatui,  the  defendant  muft  have  time  to  plead,  and 
they  cannot  be  entered  the  fame  term.  This  declaration  mufl  be 
took  to  be  in  another  caufe  between  the  fame  parties.  For  to  fay, 
that  this  declaration  and  the  imparlances  certified  were  in  this  caufe, 
is  to  aver  againft  the  record. 

Powell  juftice.  There  are  imparlances  in  the  Common  Pleas 
from  term  to  term  ;  but  when  the  clerks  make  up  the  record,  they 
make  it  up  as  of  that  term  of  which  the  judgment  is  given.  We 
cannot  take  notice  of  this  declaration  and  the  imparlances  certified, 
becaufe  it  is  contrary  to  the  record. 

The  judgment  was  affirmed. 

Yelv.  108.  ]yjj._  gfiiyi^  cited  the  cafe  of  Booth  verf.  Beard,  i  Lev.  61.  and 
9.  ^  j^^^^  ^^^^  ^^_^^  _^^g^  ^^^^  ^^  maintain,  that  the  original  in  a 
term  after  the  imparlance  is  not  good.  As  to  the  difference  taken 
in  Levinz,  where  it  is  faid,  that  the  record  was  made  up  with  an 
alias  front  patet  de  termino  fajiBi  Michaelis,  and  fo  that  it  differed 
from  this  cafe,  where  the  record  is  all  of  the  fame  term  ;  he  tells 
me,  that  the  record  of  that  cafe  was  in  court,  and  was  made  up  as 
this ;  and  the  other  matter  appeared  upon  the  return  of  a  certiorari 
as  here,  and  that  he  offered  it  to  the  court  to  be  read. 

The  chief  juftice  faid  it  was  a  fenfelefs  cafe.     See  Stiles  292. 
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Vivian  verf.  Champion. 

IN  an  adlion  of  covenant  the  plaintiff  declares,    quod  cum  his  s.  C.  Salk. 
anceftor /ifr  quandatn  indenturam  fua?n  faSium  apud,  &c.  cujus  H^- 
Quidem  indenturae  alteram  partem    /ig-illo  y.  S.    leaving;  out  Covenant  for 
J  *■  ♦  *^  ^  not  rcDsinni? 

figillatam,    idem  the  plaintiff  in   curia  profert,   C^c.    had  de-  brought  by 

mifed  to  the  faid  J.  S.  the  premiffes  for  ninety-nine  years,  if  three  tJ>e  heir, 
lives  fliould  live  fo  long ;  and  fets  out  a  covenant  in  the  leafe,  where- 
by the  leffee  covenanted  to  repair  the  premiffes  from  time  to  time, 
and  to  leave  them  repaired  at  the  end  of  the  term  ;  and  fhews,  that 
leffee  affigned  to  the  defendant,   and  that   i^Decetnb.   8  Will.  3. 
his  anceflor  died  feifed,  and  the  reverfion  defcended  to  the  plaintiff, 
and  affigns  the  breach,  quod  pojl  confe6lionem  diSiae  i?identurae  of 
alignment  to  the  defendant,  et  pojl  mortem  of  the  anceflor  of  the 
plaintiff,  et  poft  the  defcent  of  the  reverfion  to  the  plaintiff,  viz. 
I  April  3.  of  the  Queen,  et  per  decern  annoi   tunc  ultimo  elapfos, 
the  defendant  had  permitted  the  premiffes  to  be  out  of  repair.    Upon 
iffue  joined,  whether  the  premiffes  were  out  of  repair,  there  was 
a  verdidl  for  the  plaintiff,  and  intire  damages.     And  now  ferjeant 
Darjiall  moved  in  arreft  of  judgment,  that  the  breach  was  laid  in 
part  in  the  anceflor's  time,  and  confequently,  that  the  plaintiff  had 
recovered  damages  for  a  breach  in  his  anceflor's  time,  which  was  ill. 
The  death  of  the  anceftor  is  laid  15  Deccmb.  8  JVill.  3.  and  the 
breach  is,  that  the  defendant  i  April,  tertio,  et  per  decern  anjios,  &c. 
which  reaches  to  a  matter  of  four  years  before  the  anceflor's  death. 
Secondly,  that  it  did  not  appear,  that  the  leffee  fealed  the  counter- 
part, by  reafon  of  leaving  out  the  word  figillatam.,   and  the  jury 
he  faid  gave  damages  for  the  whole  ten  years.     And  he  faid,  it  was 
a  hard  adion :  for  may  be  the  leffee  might  leave  the  houfe  in  repair 
at  the  end  of  the  term,  or  elfe  would  be  liable  to  an  adion,  and 
that  therefore  it  was  ufual  to  give  but  fmall  damages. 

5  E  Bolt 
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//-;/.'  chief  juftice.     If  the  premifTes  were  out  of  repair  in  the 
anceftor's  time,  yet  if  the  leflee  fuffers  them  to  continue  out  of  re- 
pair in  the  time  of  the  heir,  that  is  a  damage  to  the  heir,  and  he 
Ihall  have  an  adion.     And  in  thefe  adlions  there  ought  to  be  very 
good  damages ;  and  it  has  been  always  pradifed  fo  before  me,  and 
every  body  elfe  that  I  ever  knew.     We  always  inquire  in  thefe 
Damages  in    cafes,  what  it  wiU  coft  to  put  the  premiffes  in  repair,  and  give  fo 
covenant  for    j^^^^^j-j  Janiages,   and  the  plaintiff  ought  in  juftice  to  apply  the  da- 
r.ot  repairing.  ^^^^       ^^  ^i^^  repair  of  the  premiffes.     The  breach  is  certainly  and 
well  enouc^h  affigned,  by   faying,  that  pojl  mortem  of  the  anceftor, 
and  the  defcent  of  the  reverfion  to  the  plaintiff,  viz.  the  firft  of. 
Mril  tcrtio  of  the  Queen,  the  defendant  permitted,  &c.  and  the 
decern  annos,  being  repugnant,  are  void.     And  as  to  the  ten  years 
being  confidered  in  the  damages,   that  cannot  be,  for  that  matter 
is  ordered  as  before.     As  to  the  other  exception,    he  faid  it  was 
Sipiht.im.     admitted  by  the  defendant's  plea  over;  or  if  not  fo,  yet  the  verdift 
T  Vent.  109.   ^,0,^,1^  iieip  it. 
Farr.  86.  ^ 

All  the  court  agreed  with  the  chief  juftice ;  and  though  the 
ferjeant  preffed  to  have  the  caufe  flayed,  the  court  would  make 
no  rule  in  it. 


Smith  vei'f.  Goffe. 

S.  C.  Salk.     T  N  an  adion  upon  the  cafe  the  plaintiff  declared,   that  whereas 
*'>^'     ,1      1   one  H.  M.  was  bound  to  the  plaintiff  in  6o/.  upon  condition 


Talion 


,...„..  of  a  '  to  pay  29/.  and  intereft,  &c.  the  defendant,  the  money  not  being 
promife  being  paid,  did    promife  the  plaintiff,    that  if  he  would  deliver  up  the 
*  b'^^d  wher^e-  "^^^^^  ^^'^^  defendant  would  pay,  (3c.   and  avers,  that  the  plaintiff 
tn?  s.  athird  did  deliver  up  the  bond  to  H.  M.  wide  the  defendant  notitiam  ha- 
perfonis        l^uif ;    and  yet,   &c.      Upon  7io7i   ajjiimpfit    pleaded,    there   was    a 
beTot'kTo  be  verdid  for  the  plaintiff.     And  now  Mr.  £)rr  took  two  exceptions 
to  the  obligor,  in  arreft  of  judgment:    iirft,  that  it  was  not  laid,  that   the  plaintiff 
gave  the  def'endant  notice  of  his  having  delivered  up  the  bond,  and 
that  ought  to  have  been  averred:  and  for  that  he  cited  i  Cr.  571. 
v.'here  a  man  promifed   to  pay  another  fo  much  money,  when  the 
other   returned  from   Hamborough ;  and  in  a  declaration  upon  this 
promife,    the   plaintiff  fct  out  his  return   from  Hamborough,    but 
did  not  fliew  that  he  gave  the  defendant  notice  of  it,  and  for  want 
of  that  a  judgment  given  for  the  plaintiff  in  the  marfhal's  court 
was  reverfed.     Secondly,  that  the  bond  ought  to  have  been  deli- 
vered to  the  defendant  within  the  meaning  of  the  promife,  that  he 
might  have  had  it  as  a  fecurity  for  the  money  paid  by  him  on  the 

behalf 
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here  it  is 


behalf  of  the  obligor.     And  he  compared  it  to  the  cafes  of  adions  i  Cr  -7 
upon  promifes,  where  it  is  not  faid  in   the  declaration,    to  M'hoin  3^"r  93.229. 
the  promife  was  made,  or  to  whom  the  money  was  to  be  paid    it  V^\ 
fliall  always  be  intended   to  the  plaintitt  in  the  adion.     So  here,  not  laid  to 
the  dehvering  up  of  the  bond  being  the  ground  of  the  action  againft  *''^'"  ''^^ 
the  defendant,  thofe  general  words  muft  be  underfi:ood  of  a  deliver-  wa"' perform- 
ing up  to  the  defendant,  who  is  the  perfon  to  be  charged  by  the  de-  ed,  it  (hM  be 
livering  up.  ''■■^" '°  \^ 

^      *  Performed  to 

tlie  defendant. 

Sir  "James  Mountagiie  for  the  plaintiff  faid,    that  thefe  general    p 
words  muft  be  underftood  of  delivering  to  the  obhgor.     And  as  to  Notice ' 
the  notice,  he  faid,  that  if  it  was  neceflary  to  lay  it  they  had  done  it ;  See  6  Mod. 
but  that  it  was  not  necelTary  in  this  cafe.     For  the  defendant  havino-  '*''•  ^=°' 
taken  upon  him  to  pay  the  money  upon  the  delivering  up  of  the  4  Mod.  230. 
bond  to  the  obligor,  and  the  perfon  being  certain,  fo  that  the  de-  239. 
fendant  might  have  informed  himfelf,  he  is  bound  to  take  notice  ^'^^°'^' ^^^' 
at  his  peril.     And  he  cited  the  cafe  in  3  Cr.  97.  ajfumpfit,  in  conli- 
deration  that  the  plaintiff  at  the  requeft  of  the  defendant  agreed  to 
give  his  bond  to  j.  S.  for  the  debt  of  tiie  defendant,  the  defendant 
promifed  to  fave  him  harmlefs,  and  avers  that  he  gave  the  bond, 
and  was  fued,  &£.  and  exception  taken  for  want  of  the  plaintiff's 
averring,  that  he  gave  the  defendant  notice  of  his  giving  the  bond, 
and  over-ruled,   becaufe  there  was  a  perfon  certain  appointed,  to 
whom  the  bond  was  to  be  given,  and  the  defendant  might  inquire 
of  him,  and  therefore  is  bound  to  take  notice.     So  in  the  cafe  in 
■I  Lev  47.  covenant  to  pay  all  fuch  fums  of  money  as  fliall   be 
charged  by  the  plaintiff  upon  ^.  to  be  paid  to  B.  and  fiiys,  that  he 
charged  fo  much  money  upon  ^.  to  be  paid  to  B.  and  that  the  de- 
fendant had  not  paid  it,    and  good  without  fhewing,  that  he  gave 
the  defendant  notice  of  what  fums  of  money  he  had  charged  upon 
y^.  to  be  paid  to  B.  upon  the  fame  reafon. 

The  chief  juflice  faid,  a  fack  full  of  cafes  might  be  cited  upon 
this  head, 

H(>I(  chief  juftice.    Which  way  foever  you  underfland  the  words,  Notice  where 
■deliver  up  the  bond,  the  plaintiff  had  no  need  to  give  notice.     Ifneceilary. 
you  underftand  it,  that  the  bond  is  to  be  delivered  to  the  obligor, 
then  there  needs  no  notice ;  becaufe  the  obligor  being  a  third  per- 
fon, the  defendant  might  come  to  the  knowledge  of  it.     So  if  H. 
promifes  y.  S.  that  in  cafe  he  will  deliver  him  fuch  goods,  he  will 
give  him  as  much  for  them  as  J.  N.  gave  for  the  fame  fort  of 
goods ;  H.  may  bring  an  adion,    and  declare  that  J.  N.  gave   fo 
•  much,  and  it  will  be  good,   without  averring,  that  he  gave  J.  S, 
notice  what  it  was  J.  N.  paid  him  :    for  J.  N.  being  a  third  per- 
fon, it  lies  as  much  in  the  notice  of  y.  S.  as  it  does  in  H,'s  what  he 
J  gave. 
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o-ave.  If  you  underftand  the  confideration,  that  the  bond  was  to 
be  delivered  to  the  defendant,  that  is  notice  of  itfelf  Secondly, 
the  meanino-  of  the  promife  is,  that  the  bond  {hall  be  delivered  up 
by  way  of  difcharge  of  the  debt,  and  confequently  it  muft  be  deli- 
vered up  to  the  obligor.  For  the  confideration  muft  be  underftood 
of  the  moft  effedlual  delivering  up,  and  then  that  muft  be  fuch  a 
delivering  up  as  that  the  bond  may  be  cancelled. 

Powell  juftice.  This  cafe  was  moved  before  in  the  abfence  of 
the  chief  juftice,  the  laft  day  of  laft  term.  As  for  the  objedion  of 
the  want  of  notice,  that  has  no  weight,  becaufe  there  is  a  perfon 
certain  named,  to  whom  the  bond  is  to  be  delivered  up,  of  whom 
the  defendant  might  inform  himfelf.  And  the  difference  is,  where 
the  defendant  has  no  way  to  come  to  the  knowledge  of  this  per- 
formance of  the  confideration,  or  the  time  when  the  promife  is  to 
be  performed  :  as  if  a  man  in  confideration,  (3c.  promifes  to  pay 
another  fo  much  money  upon  his  marriage,  there  the  plaintiff  ought 
to  give  notice  that  he  is  married  j  otherwife  where  there  is  a  perfon 
certain  named,  as  there  is  in  this  cafe,  to  whom  the  defendant  may 
refort  and  inform  himfelf.  So  there  needs  no  notice  be  given  of  ^ 
matter,  which  a  man  is  awarded  to  do,  becaufe  a  man  may  inquire 
of  the  arbitrators.  As  to  the  other  he  faid,  that  delivering  up  of  a 
bond  imported  in  common  parlance  a  different  thing  from  affigning 
it,  and  imported  a  giving  it  up  to  the  perfon  that  gave  it. 

Holt  chief  juftice  faid,  that  in  that  cafe  put  by  Powell,  the  plain- 
tiff need  not  give  notice  of  his  being  married,  becaufe  it  was  a  thing 
notorious  of  itfelf. 

Powell  ftrongly  of  the  contrary. 

Holt  faid,  that  the  difference  was,  where  the  confideration,  &c. 
is  to  be  performed,  and  no  perfon  is  named  to  whom  it  is  to  be 
performed  ;  and  where  a  certain  perfon  is  named,  as  here. 

Judgment  was  given  for  the  plaintiff,  nifi  caufa  to  morrow. 


Mayor 
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Mayor  of  Win  ton  verf.  Wilks. 
Intr.  Tr'm.    3  A7in.    B.  R.     R.ot.  214. 

IN  an  aftion  upon  the  cafe  the  plaintiff  declares,  quod  cum  chifas  s.  c.  Salk. 
Winton  eji  et  a  tempore,  &c.  fiiit  antiqua  civitas,  et  in  eadem  203. 
civitate  habetiir  et  a  tempore,   &c.  habebatur  confuetiido,    quod  non  ^'  ^"  ^  ^'^°^- 
liceat  alicui  perfonae  praeter  homines  liberos  de  gilda  mercatoria  ci-  Cafe  for  exer- 
ivtatis  illius  ad  utendum  vel  exercendum  publice  infra  eajidem  civita-  *^'''"g  ^  trade 
tern   aliquod  mijierium,    artem  five  manualem  occupationem    in  didia  "rthe  gifild  of 
civ  it  ate,  toto  tempore  fapradiSlo  ujitatam,  nifi  hiijufmodi  per/on  a  per  merchants, 
fpatium  feptem  annorum  prius  ediicatus  fuifj'et  tanquam  apprenticiiis  11°''  ^^^'."S 
in  eadem  civitate  ad  vel  in  hujufmodi  mijlerio,  arte,  five  occiipatione,  years  as  an*" 
aiit  ad  inde  aliter  fuit  legitimo  modo  authorizatus  Jeciindum  morem  apprentice, 
civitatis  illius,  &c.    yet  the  defendant,   &c.  bringing  him  within  [he"cu7  ^^ 
the  cuftom,  ad  damnum  of  the  plaintiff,  &c.  upon  not  guilty  plead- 
ed, there  was  a  verdift  for  the  plaintiff,  and  the  court  was  moved  in 
arrefl  of  iudgment;  audit  being  acaufe  of  confequence,  it  was  or- 
dered to  be  put  in  the  paper ;    and  it  was  argued  by  Mr.  King  for 
the  plaintiff,    and  Mr.  Eyre   for  the  defendant   fome  time  fince. 
And  now  it  was  argued  by  Mr.  Serjeant  Darnall  for  the  plaintiff: 
and  he  faid,  that  there  were  two  objedions  made :  Firft,  that  a  cu- 
ftom of  excluding  perfons  from  exercifing  a  trade  within  a  particu-  Hob.  8j. 
lar  place  is  a  void  cuftom,  and  if  it  were  not  fo  in  the  general,  yet  ^°'"'  ^^i. 
this  cuflom,  as  here  fet  out,  is  void.     Secondly,    that  if  the  cu-     '^■+^'- 
ftom  were  good  and  well  fet  out,  that  the  aftion  was  mifconceived, 
becaufe  it  ought  not  to  have  been  brought  by  the  mayor  and  corpo- 
ration, but  by  the  guild  of  merchants.     Firft,  that  fuch  a  cuftom 
in  the  general  is  good,  has  been  fettled  in  PFdganor's  cafe,  8  Co.  and 
that  cafe  is  a  ftrong  authority  for  us. 

Holt  chief  juflice  faid,  that  cafe  was  of  fuch  a  cuflom  in  Lon- 
don ;  but  he  would  be  glad  to  fee  a  cafe,  where  fuch  a  cuftom  had 
■been  allowed  good  in  any  other  borough  or  city. 

He  faid,  that  fuch  a  cuflom  is  admitted  to  be  good  in  Pa/m.  2, 
3,  4,  5.  and  by  Mountagiie  chief  juflice,  in  the  cafe  oi  folly  verf. 
Broad.     2  Roll.  Rep.   203.  and  that  in  a  cafe,  which  was  in  the 
Common  Pleas,  the  corporation  of  Totnefs  verf.  Ccwden,  in  fuch  Totnefscor- 
an  adion  as  this,  it  was  never  made  a  point :  but  that  cafe  was  ne-  ^°'^^yj°"  *'"'* 
ver  adjudged.     He  faid,  that  the  difference  as  it  flood  upon  Waga- 
nor's  cafe  is,  that  fuch  a  privilege  granted  to  a  city,  &c.  by  charter 
is  not  good:    and  therefore  no  city  founded  within  time  of  memo-  3  Cr.  803. 
ry  can  have  fuch  a  privilege.     But  it  can  only  be  in  ancient  cities,  '  ^ev.  262. 

5  F  ,  &c. 


II 
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&c.  by  the  ancient  cuflom  of  the  place.  He  faid~th^^~[~^^ 
cuftoin  might  be  intended  to  have  a  reafonable  commencement  bv 
agreement  among  the  inhabitants  upon  their  firft  fettling  there 
And  that  fuch  cafes  which  are  founded  upon  tenure  between  the 
lord  and  tenants  to  have  the  fole  trade  within  a  manor  &c  Z 
good  upon  that  realon.  But  that  if  no  fuch  good  reafon 'could  be 
given  for  fuch  cufloms,  it  is  not  reafonable  to  inquire  into  then! 
now.  And  he  cited  the  cafe  in  the  Reg^y^er,  lo  c  T  the  cuftn  f 
mppon  quod  arcbtepifcopus  Eboracenfis  rattone  dminii  fui  de  Rrbl 
talem  hbertatem  rn  vdU  praeMaa  habeat,  &c.  quod  nullus  neadZ 
villa  uti  debeat  feu  confuevtt  officto  Jve  mifterio  tin5ioris  he  IcVnZ 
rpfnn  ardnepfcopi  And  fuch  a  reftraint  may  be  good  L^^h^  Hto  l" 
trades  as  one  And  he  cited  another  cafe,  which  is  alfo  ci^ed  i„  the 
cafe  of  the  city  of  Z.W.;;  8  a.  125.^.^.  a  cuftom  for  the  lord  of 
the  manor  of  H.  to  have  frank  foldage  over  all  the  ville  oCk  as  well 
within  his  feniory    as  without.   He  faid,  that  though  ^^^.^J's  cafe 

th^t  fl  \  ""^"f  ".  ^"f "'  ^''  "P°"  ^hc  rfafonsfon  whTch 
that  judgnient  was  founded,  there  would  be  no  difference  be^w  en 
fuch  a  cuitom  in  Wmchefler  and  fuch  a  cuftom  in  LondoTlZ 
that  which  d.\^tx?,  London  from  other  cities  <7,;~  fK.  c  • 
of  their  cuaoms  by  adts  of  parliamen  rsVor^ak  n^otic™-;^ 
the  refolution  of  that  cafe ;  and  that  indeed  it  would  have  Httle 
weight,  for  ifthecuftom  were  a  void  cuftom    the  rnnfi.  o 

would  not  make  it  good  ,^  for  they  c^m^nYy  "o^TuLmt  " 
As  to  the  exception  to  the  fetting  out  of  the  cuftom    rh.? 
too  generally  laid,  to  fay,  aut  ad  fnde  aLrfuTkSt)^^^^^^    ^"' 

tt^r^fbTtfTTh^'n^'^  ''-^  w^iufr;^fr; 

that  vva     to  be,  he  faid,  that  in  the  cafe  oi  Day  verf.  Savage  Hob 
85.  in   trefpafs  tor  taking  goods,  the  defendant  juftifies  by  ciiSm 
to  diftrainthe  goods  of  perfons  not  lavvfully  thereof  difrharLdW 
refuling  to  pay   wharfage    whiVh   K«  r  -a^  "'^'^^"^  aucnarged,  and 
rjvT  ,   ^.       ^  -^    ^"^'rJge,  wnich  he  faid  was  as  general  as   fhi« . 

10  huve  r.,d  no  more  ,„  a  declaration  for  difturbfng  a  m  „  of  h  , 

iipiiliiii 


a  damage 
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a  damage  to  the  guild  of  merchants  only,  but  was  as  much  a  da- 
maac  to  every  freeman  :  and  confequently.  if  the  guild  of  mer- 
chants might  bring  an  adlion,  every  freeman  might  bring  an  ac- 
tion He  laid,  the  mayor  and  corporation  muft  bring  the  adion 
for  another  reafon,  viz.  that  a  corporation  by  letters  ptent,  as 
the  <^uild  of  merchants  was,  could  not  maintain  this  aftion,  but 
only^a  corporation  by  prefcription,  fuch  as  the  city  was. 

Mr.  Raymond  argued  for  the  defendant,    that  this  was  an  un- 
teafonable  cuftom,  and  confequently  void  ;  for  as  Lttt.  JeB.  169. 
is     confuetudo  muft  be   ex  certa  caufa  ratmiabih  tijitata  ■    and   as 
i's  commentary  is,    confuetudo  contra  rationem  tntroduBa  pottus 
ufurpatio  quam  confuetudo  appellari  debet      It  is  unreafonable  .pon 
two  accounts ;  firft,  with  relation  to  the  perfon  that  is  bound  by 
if   and  fecondly,  to  the  publick.     As  to  the  firft,  every  man  at 
common  law  might  ufe  what  trade  he  would  without  reftraint : 
fo  is   II  Co.  53.     I  Saund.  312.  and  this  cuftom  depriving  the  in- 
habitants of  that  city  of  this  liberty,    and  not  giving  them  any 
confideration  or  recompenfe  for  it,    is  therefore  unreafonable  and 
void     Secondly,  the  freedom  of  trade  tends  to  the  increale  of  trade, 
and 'is  a  publick  benefit,   and  confequently  the  reftraint  of  trade 
is  an  injury  to  the  publick.     This  cuftom  cannot  be  intended  to 
have  a  reafonable  commencement,  becaufe  it  cannot  be  intended, 
that  all  the  people  of  England  could,  if  they  would,  confent_  to  it 
And  befides,  by  the  common  law  a  man  cannot  reftrain  himfelt 
from  ufing  a  trade  generally  all  over  £«^/W.  though  upon  good 
confideration  he  may  reftrain  himfelf  from  ufing  it  in  fuch  a  parti- 
cular place.     And  fo  is  the  diffbrence  upon  the  cafe  of  2  Hen.  5.5. 
ll    26      I  Jones  13.  Jolliffe  verf.  Broad.     S.  C.  2  Cro.  596.  AUai 
67    Gofleverf.Pragnal.     3  Lev.  241.     He  faid,  that  a  grant  by  The  grant  of 
th'elSig  by  his  letters  patent  in  reftraint  of  trade  is  void    1 1  C.  t^^«  ^oie  ..  _ 
84    Darcy's  cafe ;  and  the  cafe  of  the  Canary  company,   iStd  441. 
where  the  King  grants  to  J.  and  B.  the  fole  trade  to  the  Canary 
iflands,  and  that  if  any  one  traded  thither  without  their  leave,  the 
ihip  and   goods  Oiould  be  forfeited  to  them  ;  and  the  patent  was 
held  to  be  void.     By  the  fime  reafon  a  corporation  ereOed  by  the 
King's  letters  patent  cannot  make  a  by-law  in  reftraint  of  trade,  as     . 
that  only  perfons  fo  and  fo  qualified  Hiall  ufe  any  trade  within 
that  corporation.    8  C.  125.    Hob.  210.    Neither  can  a  corporation 
by  prefcription,    that  has  a  power  to  make  by-laws  by  cuftom 
make  fuch  a  by-law.     And  fo  it  was  refolved  in  the  cafe  of  the 
corporation  of  Bedford  verf  Tix,   i  Lut^-  .562.    ^rtn    2  Wid^^ 
Rot.  416.  Lambert  verf  Uompfon.     And  if  fuch  a  by-law  made 
by  virtue  of  a  cuftom  is  not  good,    neither  is  the  cuftom    itfelf 
ffood  •  for  the  derivative  has  all  the  efficacy  that  the  principal  has. 
fvagoner's  cafe,  upon  which  the  ferjeant  has  fo  much  relied    ma- 
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terially  differs  from  this  cafe,  upon  account  of  the  feveral  ads  thit 
have  been  made  for  the  confirming  the  cuftoms  of  Lo77don.     And 
that   thofe  afts  were  infifted   upon,    appears   by  the  return     fol 
122.  a.  where  the  adl  of  Rich.  2.  is  fet  out,  and  126.  a    where  it 
js  faid,  that  there  are  divers  cuftoms  in  Londojt,  whi^h  are  acrainft 
common  right,  and  the  rule  of  the  common  Jaw,  and  yet  ar*^  al 
lowed  in  our  books,  et  eo  pot  his,  becaufe  they  Jiave  not  only  the 
force  of  a  cuftom,  but  are  alfo  fupported  and  fortified  by  autho 
rity  of  parliament:  and  129.  a.  where  among  the  grounds  of  the 
refolution,  which  my  lord  Coke  fums  up,  he  reckons  the  ads  of 
parliament.     And   upon  this  ground   it  is,    that  though   a  capias 
cannot  be  awarded  before  a  fummons,  even  by  the  cuftom  of  a 
court,  as  2^//.  277.   is,    yet  by  the  cuftom  of  Lo^^don  after  a 
plaint    the  defendant  may  be  arrefted  by  his  body,  as  9  Co.  68  a 
Mackallys  cafe  is ;  and  the  reafon  given  by  the  book  is  •  becaufe 
the  cuftom  of  Z,.W.«  is  eftabliOied  and  confirmed  by  padiament  • 
10  b  Co.  129.  ^.  a  citizen  and  freeman  of  Lomkn  may  devife  in 
mortmatn  notwithftanding  the  ftatutes  of  mort,min ;    for  all    the 
cuftoms  of  London  are  eftablifl^ed  and  confirmed  by  aft  of  narlia 
ment.     Befides  he  faid  Waganer',  was  difcharged,  as  appears  brthe' 
report  of  the  cafe,   2  5m.;./.  284.     As  to  the  other  cafes  citS 
by  the  fer,eant,  he  faid,  they  were  cafes  between  landlord  and  te 
nants,  and  went  upon  the  tenure.     As  for  the  cafe  of  the  cuftom 
o  yon,    Reg^Jier  105.   that  was   a  reftraint  of  one  part   uTr 
trade  only,  and  that  too  a  trade,  that  was  accounted  a  nufance    as 
appears  by  g  Co.  S9,    Rajl  tntr.  442.    [Note,  the  words  "nJh 
cafe,  r......  domnn  fin  de  R.ppon]     He  urged,  that  the  auild  of 

grchants  ought  to  have  brought  the  aclionr  and  not  the  m  yor 
o.    of  JVznchefter ;   for  the  perfons,  whofe  franchifes  are  broke 
and  who  are  thereby  gneved,  ought  to  bring  the  adion.     And  ac 
c^rdingly  in   i  Z..   262.  the  adion  is  brought  by  a  freeman  f  and 
in  3  Cro.  803.   by  the  corporation,  in  whom  the  franchife  is  kid  to 
be      But  here  the  franchife  is  laid  in  the  guild,  and  therefore  the 
guild  ought  to  bring  the  adion,  and  not  the  m'avor,  c^rfor  it  i 
10  franchife  of  the  city,  nor  confequently  does  an  infringement  of 
•t  .ntitle  them  to  an  adion.     And  upon  this  cafe  in  3  C^f  ^e  Lk 
an  exception  to  this  declaration,   that  the  plaintiifs^did  not  /Lew 
tlKinfelves  to  have  been  incorporated,  or  that  they  had  this  name 

is  L  .  r  ir  '  ''^  '^''  '^'^^  2"-  '^y   ^o'-d  Hotart  fays    it 

'^  not  necelluryior  a  corporation  in  fuch  cafe  to  ftiew  hovv  thev 

no.  enough  ,o  fay  generally.  1  .i  ,W.  .*>,. /«>  /.jS^/^S: 


anthori' 
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"'  "       •— — ■-  ■  -...I..-  ■  —    ■  I.  I,,,  HIP  ,,  !'■ 

authorizatus  fecundiim  moreni  civitatis.     As  to  the  cafe  of  Stroud 

verf.  Birt,  he  faid,  that  differed  exceedingly  from  this,  for  there  ' 

the  adion  was  again (1:  a  wrong-doer,  but  here  againft:  a  man  for 
doing  a  lawful  aft,  and  therefore  in  this  cafe  there  ought  to  be 

a  certain  title    fet  out,  though  there  need  be  none  in  that  cafe.  j 

And  befides  the  generality  of  the  laying  the  cuftom,  it  was  ill  laid  j 

in  that  manner  of  laying  it  fecundiim  morem  civitatis,  whereas  it  \ 

ought  to  be  laid  direftly,  that  there  was  fuch  a  cufhom.     And  for  I 

that    he    cited   the   cafe   of  Devcred  verf.   Ratcliff',    3  Cro.   185.  ] 

.2  Leon.  29.   where  in  an  adtion  of  efcape,  that  J.  S.  being  in  his 
cuftody,  &c.  was  charged  in   his  cuftody  fecundum  confiietiidincm, 

and  that  was  held  to  be  ill.     And  Hil.  8  Will.  3.  Rex  verf.  Ber-  i 

nard,  an  indidlment  againft  a  man  for  refufing  to  ferve  the  office  of  \ 

conftable,  being  duly  eledled  by  the  inhabitants  of  the  town Tt'aWzitOT  ' 

confuetudinem,  was  quaflied  for  want  of  fliewing  a  cuftom  in  the  1 

inhabitants  to  chufe.  , 

Holt  chief  juftice  fud,    that  this  point  had  not  been   fo   well  Cuftom  of  ex- 
fettled  ;  that  even  in  JVaganor's  cafe,   which  was  the  ground-work  during  fo-  i 
on  which  the  plaintiff's  counfel  built,  the  defendant  was  difcharged.  [STinT  ' 
That  it  came  in  queftion  again  in  the  Common  Pleas  in  18  Gf  town.''                              j 
19  Car.  2.  in  a  cafe  relating  to  the  town  of  Colchejler,   where  fuch  Cart.  68, 114;                      1 
a  cuftom  was  laid,  and  a  by-law  grounded  upon  it,  and  the  cafe                                       " 
had  great  agitation,  but  was  never  determined.     I  have  the  argu- 
ments of  that  cafe  in  a  report  under  chief  juftice  Bridgman's  own 
hand.     The  point  is  ftated  in  Norris  and  Stamp's  cz{q.  Hob.  2io.' 
There  is  no  reafon  to  fupport  fuch  a  cuftom,  efpecially  to  give  the 

corporation  an  aftion  ;  for  this  exercifing  a  trade,  though  by  a  per-  ] 

fon  not  qualified,  is  no  prejudice  to  the  corporation.     All  people  1 

are  at  liberty  to  live  in  this  place,  and  their  fkill  and  indiiftry  are  j 

the  means  they  have  to  get  their  bread ;  and  confequently  it  is  un- 

reafonable,    to  reftrain    them    from   exercifing  their  trades  within  i 

this  place,  within  which  having  a  liberty  to  live,  they  ought  alfo  1 

of  confequence  to  have  all  lawful  means  of  fupporting  ^themfelves.  : 

What  was  the  foundation  for  making  the  ftatute  of  the  5  Eliz.  -  ] 

but  the  general  liberty  of  trade,   which  rdl  perfons  had  before  the  j 

ftatute?     The  cuftom  of  L5/z^i5«  for  excluding  perfons  from  ufing  1 

trades  there,  that  are  not  free,  is  founded  upon  cuftoms  that  they 
have  relating  to  the  bringing  up  of  the  youth  within  their  city, 
and  qualifying  them  to  be  freemen  of  it,  which  other  cities  have 
not,  and  therefore  fuch  a  cuftom  is  reafonabls  there ;  but  it  does 
not  follow  from  thence,  that  it  is  reafonable  elfewhrre,  where  they 

have  no  fuch  cuftom.     By  the  cuftom  of  the  city  oi  hondcn  they  i 

have  a  power  to  make  infants  be  apprentices,  and  they  are  bound  I 

by  the  covenants  in  their  indenture  of  apprentice'hip.     If  an  ap-  ; 

prentice  is  not  inrolled,  he  may  fue  out  his  indentures  of  appren- 

5  G  ticeftiip, 
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tlcefhip,  and  thereby  he  will  be  difcharged  ;  but  till  then  the  bind- 
ing is  good.     There  is  alfo  a  cuflom  of  turning  over  apprentices. 
And  when  a  perfon  has  ferved  his  apprenticefhip  in  Lojido?!,  he  has 
a  right  to  be  free.     Thefe  cuftoms  are  a  good  reafon  for  excluding 
all  foreigners  from  exercifing  any  trade  in  London.     He  faid,  that 
cUa  mertaio-  the  words  gUdu  mercato}-ia  fignify  a  corporation,  and  that  where 
ria,  'what,     the  King  in  ancient  times  granted  to  the  inhabitants  of  a  vilie  or 
borough  to   have  gildam  mercatoriam^  they  were   by  that  incor- 
porated,  10  Co.  30.  a.  but  what  it  fignifies  here  in  this  declara- 
tion no  body  knows ;  for  the  plaintiff  does  not  fhew  what  it  is, 
but  only  fays,  that  it  is  not  lawful  for  any  perfon  to  exercife  a 
trade,  that  is  not  free  of  the  gilda  tnercatoria.     He  faid,  the  cafe 
oi  Strode  verf.  Birt  cited  by  the  ferjeant  was  nothing  to  the  pur- 
pofe  ;  for  the  common  was  fufficiently  defcribed  in  that  declaration. 
And  though  there  was  no  title  fet  forth,  yet  that  was  well  enough, 
becaufe  the  defendant  was   a  wrong-doer  j    and  if  the  defendant 
were  really  owner  of  the  land,  he  might  plead  liberum  tenementum^ 
and  that  would  force  the  plaintiff  to  reply  a  title.     It  has  been 
Trefpafs  a-    held,  that  in  trefpafs  againft  a  commoner,  he  may  plead  not  guilty, 
gainif  a  com-  ^nd  give  his  right  of  common  in  evidence ;  but  I  cannot  think  fo, 
Mnnot'gWe     ^^^  ^^^  ought  to  plead  fpecially,  and  (hew  his  title  :  otherwife  of 
his  right  in    the  lofd  of  the  wafte,  he  may  plead  not  guilty,  and  give  his  title  in 
evidence  on    evidence. 

not  guilty. 

Powell  juftice  faid,  that  in  the  cafe  in  the  Common  Pleas  the 
declaration  was  more  fpecial,  and  the  cuflom  fet  out  more  at  large, 
and  it  was  laid  as  a  franchife  in  the  corporation.     1  thought  the 
corporation  might  maintain  the  adion,  but  Trcby  chief  jufliice  was 
of  another  opinion,  becaufe  the  mayor,  &c.  of  Z-oWo;;  would  have 
brought  an  aftion  in  JVaganor's  cafe,  and  not  have  made  a  by- 
law, and  brought  an  adtion  upon  that.     But  indeed  I  thought,  that 
a  franchife  might  be  vefted  in  a  corporation  for  the  benefit  of  the 
members  of  it,  for  the  breach  of  which  they  might  bring  an  adion. 
Which  Gould  agreed.     He  faid,  that  a  cuftom  to  exclude  people 
from  exercifing  a  trade,  was  a  ftrange  cuftom  ;  but  if  that  were 
the  point  now  to  be  determined,  he  would  confider  well  of  it,  be- 
caufe the  giving  judgment  to  fet  afide  fuch  a  cuftom,  would  have 
a  very  great  influence ;  becaufe  fuch  a  cuftom  is  claimed  in  moft 
corporations  by  prefcription ;  but  that  there  would  be  no  need  to 
come  to  that  in  this  cafe,  for  that  this  declaration  was  naught: 
firft,  for  not  ftiewing  that  there  is  fuch  a  franchife  in  the  corpora- 
tion ;  for  as  this  declaration  is,  the  corporation  would  maintain  an 
adion   for  breach  of  their  franchife,  without  fliewing  they  have 
any :  for  the  franchife  is  laid  by  this  declaration  in  the  gilda  mer- 
catoria,  and  we  cannot  take  notice,  that  the  gilda  mercatoria  and 
the  city  are  all  one,  though  they  may  he  fo}  and  upon  the  evi- 
dence 
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dence  it  feemed  probable  they  were  fo.  Secondly,  they  ought  to 
have  iet  out  fpecially,  what  the  cuftom  of  the  city  is,  and  not 
have  come  fo  generally,  as  aliter  kgitimo  modo  anthorizatus  fectm- 
dum  morem  civitatis.  For  who  can  tell  what  that  cuftom  of  the 
city  is  ?  This  is  to  maintain  an  adlion  upon  a  cuftom,  without 
{hewing  what  the  cuftom  is.  Potvys  juftice  went  upon  this  laft 
exception ;  and  Gould  juftice  was  alfo  of  opinion,  that  the  decla- 
ration was  ill,  and  that  therefore  there  was  no  occafion  to  give  any 
opinion  upon  the  principal  point. 

Powell,  who  was  a  judge,  and  Gould,  who  pradifed  in  the 
Common  Pleas,  was  counfel  in  the  caufe  cited  by  Darnall.  Both 
agreed,  that  that  caufe  was  never  determined  there,  and  that  the 
point  of  the  cuftom  was  never  fpoken  to,  but  taken  as  admitted. 
But  Gould  faid,  that  his  clients  the  corporation  defpaired  of  judg- 
ment. 

Serjeant  Darnall  mentioned  a  caufe  in  this  court,  where  the 
corporation  had  judgment  in  fuch  an  action  as  this  upon  the  fame 
declaration.  But  to  that  Gould  faid,  that  he  intended  in  that  caufe 
to  have  moved  in  arreft  of  judgment,  but  that  the  plaintiffs  being 
eafy  with  the  defendants,  he  advifed  his  clients  the  defendants  to 
agree  the  caufe,  and  accordingly  they  did,  or  elfe  that  had  been  ^  j^^^  g^ 
moved.  Cro.  EL  803. 

Holt  chief  juftice  faid,  he  would  give  judgment  for  the  plain- 
tiff, if  he  could  tell  why.  Judgment  was  entred,  quod  querentes  nil 
capiant  per  billam ;  per  curiam,  on  the  exceptions  to  the  declara- 
tion. 

Sheriffs  of  Middlefex  verf.  Barnes. 

IN  an  adion   of  debt  upon  a  bail-bond,  the    plaintiffs  declared  Debt  on  a 
.thus :  y4.  B.  et  C.  D.  'uicecom.  Middkfexiae  praediSlae  queriin-  ^^^^j  \^ 
tur,  &c.     And  upon  a  ftiam  plea  pleaded,  there  was  a  demurrer,  plaintiffs  de- 
And  now  Mr.  Southoufe  took  exception  to  the  declaration,  that  it  dare  in  the 
ought  to  have  been  queritur,  and  not  queruntur,  becaufe  the  bond  ^^"^  "*""' 
is  taken  by  them  as  officers  by  the  name  of  their  ofhce,  and  they 
declare  by  the  name  of  office,  and  they  both  make  but  one  officer. 

Holt  chief  juftice  fiid,  that  if  the  plaintiffs  had  not  named 
themfelves  fheriffs  in  the  declaration,  yet  it  had  been  a  good  de- 
claration prima  facie  ;  but  indeed,  if  the  defendant  had  craved 
oyer  of  the  bond  and  the  condition,  and  upon  that  it  had  appeared^ 
that  it  was  a  bail-bond,  that  might  have  been  ill.     He  faid,  that 

the 
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the  debt  veiled  in  them  in  th.eir  natural  capacity,  otherwife  upon 
their  deaths  it  ought  to  go  to  their  fucceflbrs,  like  the  chamberlain 
oi London's  cafe;  which  it  would  not  do,  but  to  the  furvivor,  and 
upon  his  death  to  his  executors. 

Powell  faid,  that  unlefs  the  defendant  had  craved  oyer  of  the 
bond  and  the  condition,  and  it  had  been  entred  upon  the  record, 
they  could  not  take  notice,  that  it  was  a  bail-bond.  Judgment 
was  given  for  the  plaintiffs. 

Aubery  ve?'/.  Barton. 

You  are  a         A      Woman    libelled   againft  another  in  the  fpiritual  court  for 
whofJ.  Toa     ^  ^'lefe  words :  "  You  are  a  brandy  nos'd  whore,  you  ftink  of 
ftinko'f'        "  brandy."     And   Mr,    Earle  moved   for   a   prohibition,   becaufe 
brandy.         thgy  -^qxq   words   of  heat,    and   did  rather  charge  the  defendant 
Cro.  Car.       ^jjj^  intemperance  than  incontinency.     And  he'  relied  upon  i  Roll. 
Lat.'i55, 156.  -^^f-  296.  ;?.  15.  a  prohibition  was  granted  to  a  fuif  by  the  mother 
3  Saik.  288.   for  thefe  words ;    Thou  art  the  fon  of  a  whore,  and  thy  mother 
nteiiQi.     <c  ^^g  ^  bitch:"    and  i  Jones  44.  a  precedent  cited  3  Jac.  of  a 
prohibition    granted  for  thefe  w^ords ;  "  Thou  art  a   whore,  and 
"  a  trained  whore,  and  a  dirty  whore ;"  and  it  is  faid  there,   that 
for  the  word  whore,  without  mentioning  any  particular  adl  of  in- 
continency, no  fuit  can  be  maintained  in  the  fpiritual  court:  and 
1  Cro.  no,  "  Thou  art  a  cuckold  and  a  wittol,   which  is  worfe 
"  than  a  cuckold  ;"  the  wife  cannot  fue  in  the  fpiritual  court  for 
thefe  words,     2  Keb.  334.  a  prohibition  granted  to  a  fuit  for  thefe 
words  J    "A  whore  and  an  arrant  whore;"   (but  the  court  there 
ordered,  that  a  declaration  fhould  be  delivered,  in  order  to  fettle 
the  point)  2  Keb.  5S1.  a  cafe  cited   li  Jac.  "  Thou  art  a  whore, 
"  and  I  was  never  ftrucken  by  a  whore's  hands  before,"  and  a 
prohibition  granted:  another  21  Jac.  "  He  had  run  away  out  of 
England  into  Ireland  but   for  his   whore.  Short's  wife,    who  is 
his  whore;  and  there  alfo  a  prohibition  granted  fbut  note,  ^hc 
!  Mn/'-'J     F'"C'P^1  C'^^e  in  2  Keh.  ^yj.  and  581.  was  a  fuit  in  the  fpiritual 
court  for  calling  the  defendant  whore,  and  the  plaintiff  fuggefted, 
that  it   was  fpoken   in   heat,    viz.  that  the  defendant  called  the 
plaintiff  rogue,  and  the  plaintiff  called  the  defendant  whore;  and 
"Ticifden  there  (aid,   that  before  8  Caroli,  it  was  a  brangled  queilion, 
whether  a  prohibition  fiiould  be  granted  for  thefe  words,  and  that 
prohibitions  had  been  fometimes  granted,  and  fometimes  denied  ; 
but  that  then  it  was  fettled,   that  no  prohibition   fliould  go,  and 
prohibitions  have  been   denied  generally  fince.     See  3  Lev.   119. 
Vincent  verf.  Alpy,  where  the  mother  libelled  in  the  fpiritual  court 
for  faying  of  her  fon,  "  He  was  a  rogue  and  a  rafcal,  and  a  fort 
3  "  of 


Mod.  ij. 
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*'  of  a  whore."  And  the  cafe  in  ,2  Roll.  296.  was  cited,  as  a 
ground  for  a  prohibition,  but  the  court  differed  this  cafe  from  that, 
becaufe  there  the  words,  "  and  your  mother  is  a  bitch,"  make  the 
firfl:  words  infenfible  :  but  here  the  words  import,  that  the  woman 
was  a  whore,  which  is  an  ecclefiaftical  fcandal,  and  therefore  the 
court  denied  a  prohibition,  which  feems  to  come  up  to  Mr.  Earle's 
cafe  in  all  the  views  of  it.) 

Holt  chief  juftice  faid,  that   a  prohibition    had  been  denied  in 
this  cafe  forty  times. 

Powell  juftice  faid,  that  the  court  granted  a  prohibition,  where 
the  fuit  in  the  ecclefiaftical  court  was  for  fuch  words  fpoke  in 
London,  upon  this  fpecial  reafon,  becaufe  an  adlion  will  lie  for  them 
in  London,  upon  account,  that  a  woman  that  is  a  whore  in  London 
may  by  the  cuftom  oi  London  be  carted.  And  it  being  granted 
upon  fuch  a  fpecial  fuggeftion,  is  an  argument,  that  the  fpiritual 
court  may  proceed,  where  the  words  are  fpoke  elfewhere.  He  faid, 
he  moved  once  for  a  prohibition  to  a  fuit  in  the  ecclefiaftical  court  Jade. 
for  calling  a  woman  jade,  but  could  not  prevail.  But  Holt  faid,  he 
would  have  granted  one  in  that  cafe. 

And  in  this  cafe  the  prohibition  was  denied. 

Stephens  verf.  the  manucaptors  of  Hudfbn. 

A    Scire  facias  againft   bail,    the  defendants  pleaded  payment  of  A'n«n<*in=nt 
the  money  by  the  principal,  &c.  the   plaintiff  replied,    non  ^I^fj^!^%°^ 
fohit,   &c.  et  hoc  petit,  quod  inquiratur  per  patriam,   et  praediuH fndMes fmi- 
defe7ide7ites  fimiliter.  The  defendants  demurred,  and  the  paper-book '"^'' ^'^f"  ••'« 
was  made  up,  without  ftriking  out  the  praediBi  defendentes  f.mili-\^^^^^^^^'^ 
ter :    the  record  was  a  record  of  laft  term.     And  now  this  term  2  Bames  20, 
the  canfe  came  on  in  the  paper,   and  this  exception  was  taken  by  j^^- 
Mr.  Whitaker  for  the  deiendants,  and  the  caufe  ftood  an   ultcrius  amendments 
confdium.     And  in   the  mean  time  Mr.  ferjeant  Hull  came  and  are  now  made 
moved  for  leave  to  ftrike  out  thefe  words,  et  praedicli  defendentes  ^''^^l^^^^^^ 
Jimiliter.  cofts. 

The  court  held,  that  it  was  a  thing  of  courfe,  for  the  party  that 
takes  the  iffue  to  join  the  iffue  for  the  other,  upon  a  fuppoiition, 
that  they  will  join  in  the  iffue,  to  maintain  the  fadl  they  have  al- 
leged ;  and  therefore  if  they  will  not  join  in  the  iffue,  but  will  de- 
mur, they  ought  to  ftrike  it  out,  and  the  leaving  it  in  is  a  trick  i 
and  therefore  the  court  gave  leave  to  ftrike  it  out, 

5  H  Fanfhaw 
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Fanfliaw  verf.  Morrifon. 
Iiitr.  Pafch.  3  Ann.    B.  R,     Rot.  139. 

S.  C.  Saik.        A  \yj.|t  of  error  of  a  judgment  given  in  the  Common  Pleas  in 
s°c  y  Mod.  L\.  z  fcire  fcicicis  xx^on  a  recognifance ;  the  recognifance  was  en- 
157.  "^7-      tred  into,  upon  bringing  a  writ  of  error  upon  a  judgment  in  the 
^"'■^/f.'''^°"  Common  Pleas,  in  an  adtion  of  debt ;    and  was  conditioned,  that 
on°e^ror"'^^    if  the  plaintiff  in  error  Ihould  be  nonfulted,  or  the  writ  of  error 
I  Lev.  193.    iliould  be  difcontinued  in  his  default,  or  the  judgment  fhould  be 
affirmed,  that  then  the  plaintiff  lliould  pay,  &c.     The  defendants 
pleaded,  after  cyer  of  the  fcirc  facias  and  the  condition,   that  the 
plaintiff"  in  the  writ  of  error  did  profecute  the  writ  of  error  with 
effedl,   and  did  affign  errors,    and  that  placitiim  fuper  praediSium 
breve  de  errore  adhuc  pendet  indeterminatum.     The  plaintiff  replied, 
that  the  judgment  was  affirmed,    abfque  hoc  quod  the  plea  adhuc 
pendet  indeterminatum.     And  to  this  there  was  a  demurrer,  and  judg- 
ment was  given  for  the  plaintiff  below. 

This  cafe  was  formerly  debated  upon  an  exception  to  the  manner 
of  afligning  the  breach  in  the  fcire  facias^  and  that  exception  was 
allowed  ;  but  upon  the  plaintiff's  applying  to  the  Common  Pleas, 
that  fault  was  amended.  And  Mr.  PFeld  took  an  exception  to  the 
traverfe  in  the  replication,  that  it  was  a  traverfe  of  a  matter  of 
record,  which  was  ill ;  becaufe  a  matter  of  record  could  not  be 
put  in  iffue  to  be  tried  by  the  country.  Whereas  he  ought  to  have 
replied,  that  the  judgment  was  affirmed,  prout  patet  per  recordiim. 
This  exception  was  taken  laft  term,  and  the  caufe  adjourned  over 
upon  it.  And  Mr.  Weld  then  took  another  exception,  that  the 
defendant  appeared  contrary  to  the  return  of  the  writ,  both  the 
fcire  facias' s  being  returned  nichil. 

Upon  two  But  Holt  chief  juftice  faid,  that  the  books  faid,  that  two  nichih 

nichils  return-  returned  amounted  to  a  fcire  feci ;    and  that  upon  two  nichils  re- 
dant  mayap-  tumed,  the  plaintiff  would  have  judgment. 

Powell  juftice  fiid,  that  the  defendant's  appearance  was  well, 
becaufe  the  fcire  facias' s  were  entred  upon  the  roll,  and  the  de- 
fendant had  day  by  the  roll.     So  that  exception  was  over-ruled. 

Now  this  term  Mr.  WJntaker  for  the  defendant  in  error  argued, 

that  the  plea  was  ill :  firft,  becaufe  the  plea  is  to  the  fecond  fcire 

facias,  and  he   has  only  pleaded,  quod  ante  profeciitioncm  praediSii 

brevis  de  fcire  facias  he  profecuted  with  effedt  j  and  that  he  might 

4  have 
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have  done,  and  yet  have  been  defedlive  in  profecuting  with  efFcdl 
before  the  bringing  the  firfl:  fcire  facias ;  and  therefore  he  ought  to 
have  pleaded  it,  that  before  the  profecuting  the  firfl  writ  oi  fcire 
facias,  (3c.     Secondly,  that  he  does  not  flievv,  whether  he  profe- 
cuted  the  writ  of  error  in  perfon,  or  by  attorney ;  and  being  at 
hberty  to  do  it  either  way,  he  ought  to  fliew  which  way  he  did  it. 
Thirdly,  he  pleads  that  he  affigned  errors,  but  does  not  conclude 
with  an  averment  to  tlie  record,  as  he  ought  to  do,  that  being  a 
matter  in  the  affirmative,  and  a  matter  triable  by  the  record,  to 
which  the  defendant  may  plead  md  tiel  record.     Fourthly,  that  the 
plea  is  only  general,    quod  placitum,  &c.  pendet  indeternmatmn ; 
whereas  he  ought  to  have  pleaded  in  the  words  of  the  condition, 
that  the  writ  of  error  was  not  difcontinued,  nor  the  plaintiff  in  error 
nonfuited.     And  he  faid,   that  it  was  a  rule,   that  wherever  you 
plead  performance  of  a  condition,  or  afTign  a  breach  for  non-per- 
formance of  it,  you  mufl  do  it  in  the  very  words  of  the  condition  ; 
therefore  in  debt  upon  a  bond  conditioned  to  deliver  writs  fuch  a 
day,  a  plea  that  the  defendant  delivered  them  Jecundum  formam 
conditionis  is  ill,   i  Lev.  145.     So  an  award  was  to  pay  money  ad 
vel  ante  fuch  a  day,  and  in  debt  upon  bond  for  non-performance 
of  this  the  plaintiff  afligned  a  breach,  that  the  defendant  had  not 
paid  the  money  upon  the  day,  and  ill ;  though  it  was  agreed,  that 
payment  before  the  day  would  upon  evidence  maintain  the  ifllie  of 
payment  upon  the  day.    3  Lev.  293.    2  Ventr.  221.    Dyer  243.  b. 
Fifthly,  the  defendant  fhould  have  pleaded,  that  the  writ  of  error 
was  returned  fuch  a  day,  and  then  have  {hewed  at  large  what  pro- 
ceedings were  had  upon  it,  and  not  have  pleaded  generally,  that  he 
profecuted  the  writ  of  error  with  effeft,  but  have  (hewed  coment. 
Sixthly,  all  the  plea  is  made  up  of  matter  of  record,  and  yet  there 
is  no  conclufion  to  the  record.     As  to  the  traverfe  in  the  replication, 
the  fubftance  of  the  plea  is  pendet,  v/hich  is  an  affirmative,  and 
that  is  what  is  traverfed  ;   and  the  indeterminatiim,  which  is  the 
negative,  fhall  be  rejedled,  for  it  is  no  more  than  pendet. 

Weld  for  the  plaintiff  in  error  argued,  that  the  plea  was,  that 
he  had  profecuted  the  writ  of  error  with  effed-,  and  that  pla- 
citum,  &c.  pendet;  and  that  fliewed  fufficiently,  that  the  recog- 
nifance  was  not  forfeited,  and  there  was  no  need  to  plead  in  the 
words  of  the  condition,  that  it  was  not  difcontinued,  &c.  for  that 
was  included  by  faying  pendet.  For  it  could  not  be  depending,  if 
it  were  difcontinued;  and  it  was  not  material,  whether  he  profe- 
cuted the  writ  of  error  in  perfon  or  by  attorney,  for  either  was 
profecution  within  the  intent  of  the  ffatute,  to  fave  the  recognifance. 
.And  as  to  the  concluding  of  the  plea  with  an  averment,  and  not  to 
-the  record,  lie  faid,  that  the  plea,  quod  flacitiim,  &c.  adbuc  pendet 
indeterminatim,  was  a  negative,  and  tiaerefore  ought  to  be  con- 
cluded 
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eluded  with  an  averment,  and  not  to  the  record,  becaufe  it  cannot 
be  tried,  nor  can  any  iffue  be  joined  upon  it.  And  as  to  the  af- 
fi^ninc^  of  errors,  there  was  no  need  to  conclude  to  the  record  as  to 
tlmt,  becaufe  it  was  not  material  to  be  alledged,  being  no  part  of 
the  condition  of  the  recognifance.  Then  he  took  an  exception  to 
the  recognifuice,  that  it  was  void,  not  being  purfuant  to  the  ftatute 
■7,  Jac.  I.  c.  S.  which  gives  it  in  this  cafe,  and  is  only  to  profecute 
the  writ  of  error  with  effedl ;  but  recognifances  with  thefe  fpecial 
conditions  in  this  form  ought  only  to  be  taken  in  dower  and  ejeft- 
ment,  in  which  they  are  given  by  the  16©'  17  Car.  2.  c.  S. 

Holt  chief  juflice.  If  a  man  pleads  performance  to  a  bond  with 
a  condition,  he  ought  to  plead  it  in  the  very  words  of  the  condition ; 
otherwife  if  he  pleads  a  matter  by  way  of  excufe,  as  he  does  here  ; 
for  this  matter  of  a  writ  of  error  depending  is  only  pleaded  by  way 
of  excufe,  why  he  has  not  paid  the  money.  Which  Powell  juftice 
agreed.  The  defendant's  plea  is  in  the  negative,  and  therefore  he 
is  not  to  vouch  a  record  for  it;  but  if  the  judgment  be  affirmed, 
you  ought  to  fliew  that  of  your  fide,  viz.  ought  to  plead  that  the 
record  was  certified  in  the  King's  Bench,  &c.  fuch  a  term,  and 
Xhzt  fuperinde  talker  procejfum  fuit  that  the  judgment  was  affirmed, 
and  conclude  your  plea  prout  patet  per  recordiwi ;  and  if  it  were 
not  fo,  the  defendant  might  rejoin  nul  tiel  record.  Not  profecuting 
his  writ  of  error  by  the  plaintiff  is  no  forfeiture  of  his  recognifance, 
without  giving  him  a  rule  below,  in  cafe  where  the  record  is  not 
certified,  to  certify  it,  and  then,  if  he  does  not  certify  it,  nonfuit- 
ing  him ;  or  in  cafe  the  record  is  certified,  he  does  not  forfeit  his 
recognilance,  unlefs  you  nonfuit  him  here  above.  And  thefe  mat- 
ters all  appear  upon  record ;  and  therefore  the  plaintiff  ought  to 
fhcw,  either  that  the  judgment  was  affirmed,  or  that  the  writ  of 
error  was  difcontinued,  or  the  plaintiff  in  error  nonfuited,  and  it 
lies  of  his  fide.  The  traverfe  is  naught,  for  it  puts  a  matter  of 
record  in  iffue  to  be  tried  by  the  country.  And  as  to  the  faying  in 
the  replication,  that  the  judgment  was  affirmed,  the  plaintiff  can 
have  no  advantage  of  that,  becaufe  it  comes  in  only  by  way  of  in- 
ducement to  the  traverfe. 

Powell  juftice.  The  replication  is  ill,  for  you  make  that  the 
inducement  of  the  traverfe,  that  ought  to  have  been  the  iffue. 

Hoh  chief  juftice  faid,  that  though  the  condition  of  the  recog- 
nilance was  particular,  yet  it  was  well  enough,  for  they  were  no 
more  than  what  the  law  implied :  and  exprejfio  eorum,  &c.  And 
Powell  juftice  faid,  that  ever  fince  the  ftatute  of  King  Charles  2. 
they  had  purllied  the  words  of  that  ftatute  in  the  framing  the  con- 
ditions of  their  recognifances.     And  Holt  chief  juftice  faid,  that  if 

there 
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there  were  no  ftatute,  which  gave  any  fucli  power,  that  the  recog-  judges  of  the 
nifance  would  be  good  ;  for  any  judge  of  this  court,  or  of  the  Com-  K'"g"s  ^-^"'^^ 
mon  Pleas,  might  take  a  recognifance  by  the  common  law.     And  l"^3^°'^y'"^'^ 
if  a  man  would  enter  into   fuch   a  recognifance  voluntarily,  and  t^ke  rtcogni- 
there  were  no  coercion  ufed,    it  would  be  a  good  recognifance, '^""' ^y/''* 

_      .-  .        -.  ,5  .     "  9-  .     conia.oii  Uw. 

So  if  a  man  upon  a  writ  of  error  would  enter  into  a  recognifance  in  „     ^  .^  ^^^ 
more  than  double  the  fum.  in  more  than 

double  the  fum  on  error,  gooil. 

The  court  were  juft  going  to  reverfe  the  judgment,  when  Mr.  Variance. 
Whitaker  took  an  exception  to  the  writ  of  error,  that  the  writ  of 
error  was  a  writ  of  this  Queen's  time,  and  recited  a  judgment  fiiper 
quoddam  breve  noftrum  de  fcire  jacias ;  and  the  fcire  facias  was 
brought  in  the  late  King's  time,  which  appeared  to  be  fo  by  one  of 
the  continuances,  in  which  it  was  entred,  ante,  quern  diem  domimts 
Willielmus,  &c.  die?n  claufit  extrevnim:  and  for  this  the  writ  of  er- 
lor  was  quaflied,  tiiji. 

Bell  ve?'/.  Gipps. 

DEBT  upon  a  bond,  condition  to  perform  an  award ;    the  Award,  that 
defendant  pleaded  nq  award ;  the  plaintiff  replied,  and  fet  the  defendant 
out  an  award  or^  ^fwr/j,  that  the  defendant  fhould  pay  the  plaintiff  ,°"^jj|Yi/.* 
21  /.  and  that  the  plaintiff  fhould  deliver  up  to  the  defendant  fuch  and  the  plain- 
a  bond,  being  the  matter  in  controverfy,  to  be  cancelled,  and  that  j!*'' '^°"'^  "^^^ 
the  plaintiff  and  defendant  fhould  give  one  another  mutual  releafes  a'Yon'd'to  be 
to  the  day  of  the  date  of  the  faid  bond  :  and  affigned  a  breach  in  cancelled,  and 
the  non-payment  of  the  2 1  /.     And  upon  iffue  joined,  there  was  j^j'^to^lile'dav 
a  verdift  and  judgment  for   the  plaintiff  in   the  Common  Pleas,  of  the  dae  of 
And  upon  that  this  writ  of  error  was  brought.     Mr.  Page  for  the  the  faid  bond, 
plaintiff  in  error  took  an  exception  to  the  award,  that  it  was  not 
final,   for  the  delivering  up  of  the   bond  would  not  deftroy   the 
effeft  of  it,  but  ftill  the  plaintiff  might  bring  an  adion  on  it.     And 
as  for  the  releafe,  that  was  to  be  only  to  the  day  of  the  date  of  the 
faid  bond,  which  muft  be  intended  the  bond  that  was  to  be  delivered 
up,  that  being  the  bond  that  was  laft  mentioned,  and  the  contro- 
verfies  fubmitted  were  fince  that.     In  anfwer  to  which  Mr.  St72it}3 
for  the  defendant  in  error  faid,  that  it  did  not  appear,  the  bond  to 
be  delivered  up  had  any  date,  and  therefore  the  words  muff  be  ap- 
plied to  the  bond  of  arbitration,  which  had  a  date ;  and  alfo  that 
the  word  datus  fignified  delivery,  and  therefore  it  muft  be  con- 
flrued  to  the  day  of  the  delivering  up  of  the  bond ;  and  that  it  did 
not  appear  there  were  any  other  matters  in  difference,  befides  this 
bond  }  and  that  the  court  would  not  intend  any,  and  if  there  were 
none,  the  releafe  extending  to  difcharge  that  bond,  the  award  will 
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be  final.  Befides,  the  award  was  good  without  that,  for  there  is 
money  awarded  to  be  paid  on  one  fide,  and  a  bond  to  be  deUvered 
up  of  the  other  to  be  cancelled.  And  he  cited  2  Ventr.  242.  that 
an  award  hy  parol  fliould  be  favourably  expounded. 

Holt  chief  juftice  held,  that  the  award  was  good.  For  this  bond, 
which  is  awarded  to  be  delivered  up,  was  the  foundation  of  all  the 
controverfies  between  the  parties ;  at  leaft  it  does  not  appear,  that 
there  were  any  controverfies  between  them  about  any  thing  elfe, 
or  that  arofe  fince  the  date  of  the  bond  ;  and  therefore  the  awarding 
the  bond  to  be  delivered  up  to  be  cancelled,  and  a  general  releafe 
to  the  defendant  to  the  day  of  the  date  of  that  bond,  will  make  an 
end  of  all  the  controverfies  between  them. 

Powell  juflice  held,  that  the  award  was  mutual  and  final,  if 
the  releafe  was  left  out  of  the  cafe.  And  the  judgment  was  af- 
firmed. 


A' 


The  earl  of  Yarmouth  verf.  Ruffel. 

Writ  of  error  of  a  judgment  in  the  Common  Pleas  by  default 
in  an  indebitatus  ajjitfnp/it^  and  a  writ  of  inquiry  awarded  and 
feveral  damages,  and  a  reinifit  damna  entred  upon  all  the  counts 
but  one.  And  Mr.  Raymond  took  two  exceptions :  firfl,  that  the 
inquifition  was  taken  upon  a  fecond  writ  of  inquiry,  and  that  was 
awarded  without  returning  the  firfl,  but  upon  a  vicecomes  non  mifit 
breve  only  to  the  firfl ;  and  that  he  faid  was  held  ill  in  the  cafe  of 
Atwood  verf.  Burr,  in  a  writ  of  error  of  an  award  of  execution 
upon  a  fcire  facias  upon  a  recognifance  againft  bail  in  the  court  of 
Maidjlone,  and  the  proceedings  were  upon  the  alias  fcire  facias, 
and  that  was  awarded  without  any  return  of  the  firft,  and  for  that 
the  judgment  was  held  to  be  erroneous,  i  Annae  B.  R.  Secondly, 
jf/e  821!'     ^^'^^  ^^^  remifit  damna  was  not  entred  in  proper  perfon. 

nemiiiit  dam-      ^^°^^  chief  juftice  admitted  the  cafe  oi  Ativood  verf  Burr,  but 
«<7ertred^fr  faid  that  this  was  only  2i  Jicut prius.     And  as  to  the  fecond  he  faid, 
ettornatum.    ^^iix  it  was  not  ncccffary  that  it  fhould  be  fo.     And  the  judgment 
was  aftirmed. 


Bullock 


Eafter  Term  4  Annae  reginae.  1 14:5 


Bullock  verf,   Parfons. 

U?ON  Iflue  joined  in  an  adtion  of  debt,  there  was  a  verdi<fl  ^  ^-  S^"^- 
for  the  plaintifF,  and  Mr.  Eyre  moved  in  arrefl:  of  judgment,  Tht\/.,/?r,v^^^ 
becaufe  the  di/lringas  was  de  placito  with  a  blank,  omitting  dcbiti.  in  debt  was  m 
The  venire  facias  was  right.     And  he  faid,  that  the  court  would  ^{^^J."  '''"''  * 
intend  this  was  a  diftriitgas  in  another  caufe  depending  between  the  ^  ro.  Rep. 
fame  parties,  which  Holt  chief  juftice  denied.  i  u. 

Mr.  King  for  the  plaintiff  faid,  that  this  was  a  void  dijlringas^ 
and  fo  as  none,  and  confequently  aided  now  after  a  verdidl  by  the 
ftatutes  of  Jeofailes ;  and  if  the  court  would  not  take  it  fo,  but  to 
be  only  an  ill  dijlringas,  yet  they  would  amend  it  by  the  venire  fa- 
cias. And  for  that  cited  Hok  246.  where  in  trefpafs  the  vefiire 
Jacias  and  habeas  corpora  were  placito  debiti,  and  after  a  verdidl 
amended.  Mr.  Eyre  cited  2  Cr,  528.  where  in  an  iflue  joined  up- 
on a  fcire  facias  the  venire  facias  was  in  placito  debiti,  and  ill. 
And  Holt  chief  juftice  faid,  that  the  cafe  in  Hobart  had  been  held 
otherwife.  And  Mr.  Eyre  faid,  that  the  judge  had  no  authority  to 
try  the  caufe. 

Holt  chief  juftice  faid,  that  the  judge   of  nifi  prius's  authority  Jurifdiaion  of 
was  not  by  the  dijlringas,  but  by  the  commiflion  of  affife  ;  for  that  ^"  .^"  °  "'^^ 
by  the  ftatute  of  nif  prius,  13  Ed.  1.  c.  30.  which  gives  the  trial 
by  ni/i prius,  it  is  to  be  before  judges  of  aflife ;  and  the  di/lringas  Seei^Edw.^. 
is  only  to  bring  the  jury  before  them  :  and  at  firft  the  trials  by  niji'^-  '^-  ^^^- '" 
prius  were  had  upon  the  venire  facias,  and  the  claufe  of  mf  prius 
is  by  that  ftatute  exprefly  ordered  to  be  inferted  in  the  venire  facias. 
Then  came  the  ftatute  of  42  Edw.  3.  c.  ii.  and  ordered  that  no 
inqueft  but  aflifes  and  deliverances  of  gaols  fliould  be  taken  by  writ 
of  nifi  prius,  nor  in  other  manner,  before  that  the  names  of  all 
them  that  fhall  pafs  in  the  fame  inquefts  be  returned  into  the  court. 
And  by  reafon  of  that  ftatute  trials  by  nifi  prius  came  to  be  upon 
the   dijlringas ;  and  the  intent  of  that  ftatute  was,    that  by  the 
jury  being  returned  of  record  in  court,  the  party  might  have  an  op- 
portunity to  fee    the  panel,   and  to  prepare  himfelf  to  make  his 
challenges. 


'o' 


PoTOf// juftice  agreed  with  the  chief  juftice  ;  only  he  faid,  that 
the  reafon  of  trials  being  had  upon  the  diftringas  was,  to  prevent 
an  inconvenience  that  was  frequent  heretofore,  for  the  defendants 
to  caft  an  eflToin  at  nifi  prius,  when  all  things  were  ready  for  trial ; 
for  the  defendants  being  by  the  ftatute  of  Marlb.  c.  13.  to  have 
but  one  elToin  after  ilTue  joined  ;  and  upon  the  return  of  the  venire 
I  facias^ 
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facias,  when  the  trial  wi:s  not  had  upon  that,  but  that  was  return- 
ed above,  the  defendant  muft  be  effoined  above,  and  could  have 
no  eflbin  below  upon  the  dijlringas,  and  fo  the  mifchief  was 
helped. 

No  d{!ir;ngas       As  to  the  fault  in  the  d'lflringas  being  aided  after  a  verdidt,  the 
dift'^bitno't'  ^'^^'^^  "-^^^  ^^^^  difference  between  no  dijirwgas  and  a  bad  one:  in 
aBiilolie.      the  firft  cafe  it  is  helped,  otherwife  in  the  laft.     And  Powell  ]n- 
flice  faid,  he  knew  an  ill  dijlringas  dropped  once  at  the  bar. 

The  whole  court  held,  that  the  dijlringas  was  amendable,  and 
gave  judgment  for  the  plaintiff,  7iiji. 

Regina  'uerf.  Smith. 

\%o.  ^^'^"  A  ^"f  of  ^'■r°^  °f  ^  judgment  at  the  feffions  for  Middlefcx  at 
Indiflmemfor /l  Riches' %  ball,  upon  an  indiftment  upon  the  ffatute  of  ufury  : 
ufury  not  and  Mr.  Eyre  affigned  for  error,  that  the  juftices  at  feffions  had  no 
Srefuiiicesi""^"'^''^''^"  of  ufury  by  the  ffatute.  And  upon  looking  into  the 
at  feffions.      ftatute,  the  court  were  of  the  opinion,  and  reverfed  the  judgment. 

See  I  Hawk.  See  for  the  reafon  of  this  and  the  like  cafes,  the  cafe  Rex  verf.  Alfop, 
^Leon.  54.  4  ^'^'^-  49-  ^"  indidlment  for  fhooting  with  a  hand-gun  and  hail- 
Cro.Car.283,  fliot,  found  at  the  feffions,  and  held  not  to  lie.  And  Rex  verf. 
^53-  ^  Bugg,  an  indidlment  found  alfo  at  the  feffions,  for  that  the  defen- 
509.  '  danc  being  a  cloth-worker,  and  not  living  in  any  city,  borough, 

or  town  corporate,  did  yet  keep  in  his  houfe  more  than  one  woollen 

loom.     4  Mod.  379. 

s.  c  Saik.  Idle  verf.  Cooke. 

620. 

3  Danv.  Abr. 

186.  p.  14.       Intr.  Trin.    ii  TFill.  3.   B.  R.     Rot.  283.  or  823. 

Copyhold  fur- 

theufeof^.  T"  TPON  a  fpecial  verdidl  in  ejedment  the  cafe  was  no  more 
for  life,  after-  ^|  than  this :  Zackary  Cliffe  the  father,  a  copyholder  in  fee, 
XcfB°al!d  Surrendered  his  copyhold  to  the  ufe  of  himfelf  for  life,  and  after  to 
C. his  wife/.™  the  ufe  oi  Valentine  Cliffe  his  fon,  and  Alice  his  wife,  pro  et  duran- 
it  durante  ur-  fg  temmo  vitariim  fiiarmn  natiiralium,  et  haeredum  et  ajjignatorum 
IfullZuJu-  praediSiortim  Valentini  et  Aliciae ;  et  pro  dcfcSiu  talis  cxitus  ad  opus 
ra!ium,cthae-  et  lifiivi  rcBoriitn  hacredum  proedlBi  Zachariae  in  perpettmm.  And 
rtium  CI  aj.   whether  by  thefe  words  an  eftate-tail  paffed  to  Valentine  and  Alice, 

Jignatorum  C        f  \  in* 

f,-a,diaorum  or  a  tee-hmple,  was  the  queftion  between  the  leffor  of  the  plaintiff, 
Bf/C.<>/;ro  who  claimed  by  furrender  from  Zachary,  made  after  the  death  of 

Ji/i-au  talis  •' 

txitus  adujum  of  the  right  heirs  of  A.  B.  and  C, 

Valeh- 


Eafler  Term  4  Annae  reginae.  1145 


Vakutine  and  Alice  without  iffue,  and  the  defendant,  who  claimed 
by  fiirrender  from  Alice^  who  furvived  Valentine  her  hulhand.  The 
cafe  was  argued  leveral  times  at  the  bar,  and  now  this  day  the  court 
delivered  their  opinions  feriatim. 

Gould ]nK\ce  faid,  he  had  conGdered  very  well  of  the  cafe,  and  s.c.  uMod. 
could  not  bring  himfelf  to  be  of  opinion,  that  it  was  a  fee-fimple,  57- 
but  did  take  it  to  be  an  eftate-tail,  though  in  this  his  opinion  he  !^LeVc''^' 
was  fo  unfortunate  as  to  differ  from  the  reft  of  the  judges.     That  Perk.  f.  173. 
which  fluck  moft  with  him  was  the  cafe  of  Abraham  and  T'lcigg,  J°-  ^i^- 
but  upon  confideration  he  thought  this  cafe  differed  from  that:  that  p,'^6i.  ^^"' 
in  this  his  opinion  he  had  the  intention  of  the  parties  of  his  fide.  c.o.  El.  478. 
He  faid,  the  reafon  he  went  upon  was,  that  thofe  precife  words  o/'^^*^'  '^^'^' 
the  body,  were  not  requifite  to  create  an  eftate-tail  j   but  if   there 
were  words,  that  did  tantamount  and  declare  the  intention  of  the 
parties,  it  was  fufficient,   fo  thofe  words  were  confiflent  with  the 
rules  of  law.     He  faid,  he  did  not  go  at  all  upon   any  difference 
between  a  furrender  of  a  copyhold,  and  a  conveyance  of  freehold 
lands  ;  for  he  thought  they  ought  to  have  the  fame  conflrudtion. 
Firfl,  he  faid,  here  was  the  word  heirs,  and  that  explained  to  be  the  same  con- 
heirs  oi  V.  and  A.  and  being  Vakntini  et  Aliciae  in  the  genitive  cafe,  ftruaion  of  a 
it  was  all  one  as  if  it  had  been  de  Valentino  et  Alicia.     He  faid,  f""«'i'^«'' of  ^ 
that  this  was  like  Beresford\  cafe,  7  Co.  40.  where  a  feoffment  was  3  conveyance 
made  to  the  ufe  of  A.  for  life,  and  after  his  deceafe  to  the  ufe  of  S.  at  common 
and  the  heirs  male  of  the  faid  B.  lawfully  begotten  ;  and  for  default 
of  fuch  iffue  the  remainder  over  ;  and  that  was  held  to  be  an  eflate- 
tail  in  JB.     Now  there  of  B.  is  juft  the  fame  with  what  this  mufl 
be,  if  it  were  put  into  EngliJ}:> ;  but  indeed  as  this  ftands  in  Latin 
it  is  the  genitive  cafe,  and  if  that  were  to  be  tranllated  it  might  be 
de  B.  the  words  lawfully  begotten,  that  are  in  that  cafe,  fignify  no- 
thing;   becaufe  every  heir  mufl  be  lawfully  begotten.      But  that 
which  makes  the  doubt  in  that  cafe  is,  that  it  is  not  limited  in  cer- 
tain of  what  body  the  heirs  male  fhould  come,  and  therefore  there 
ought  to  be  fomething  in  the  words  to  fliew  that.     And  that  in  Be- 
resj'ord's  cafe  is  done  by  the  words,  cfB.  in  Latin,  de  di5fo  B.  and 
here  by  the  words  Vakntini  et  Aliciae  in  the  genitive  cafe,  which  is 
in  EngliJJ)  in  the  fame  manner  of  Valentine  and  Alice,  the  words 
fuch  ijfue  refer  to  them  two.     He  faid  that  Beck's  cafe,  Litt.  rep, 
344,  ^c.  and  I  Cr.  363.  ruled  this :   there  a  feoffment  was  made  to 
the  ufe  of  ^.  for  life,  remainder  to  C.  fecond  fon  o^  A.  for  his  life, 
remainder  to  the  ufe  of  the  firft  fon  of  C  which  fhould  have  iffue  . 
male  of  his  body,  and  to  his  heirs  for  ever ;  and  for  want  of  fuch 
iffue  remainder  to  the  right  heirs  of  C.     A.  died,  leaving  B.  his  fon 
and  heir ;  C.  had  iffue  D.  a  fon,  who  died  without  iffue ;  C.  after 
the  death  of  D.  levied  a  fine  to  £.  and  in  ejedfment  by  B.  againft  E. 
it  was  rcfolved,  that  that  was  an  eftate-tail  in  coiatingency  to  the 

5  K  firft 
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lirrt  fon  of  C.  who  fhould  have  iflbe  male,  and  fo  the  remainder  in 
fee  vefted  in  C.  and  that  mull  have  been  the  queftion  ;  for  if  it  had 
been  a  fee  to  the  firlT:  fon  of  C.  then  the  remainder  to  the  right 
heirs  of  C.  had  been  void,  being  limited  after  a  fee.  But  they  held 
the  remainder  to  be  good,  and  confequently,  that  the  eftate  to  the 
firft  fon  of  C.  was  an  eftate-tail.  He  faid,  that  the  cafe  of  jibra- 
ham  verf.  Tivigg  was  objedted,  which  is  reported  in  Beresfcrd's 
cafe,  and  in  3  Cr.  478,  and  Moor  424.  where  a  limitation  of  an 
ufe  was,  ad  opus  et  iijum  Gabrielis  Dor?7ter  et  baeredum  mafadoriim 
I'uorum  legitime  procreatonim,  et  fro  defeBii  talis  exitiis  the  re- 
mainder over;  and  it  was  adjudged  to  be  a  fee-fimple,  becaufe  it  was 
not  limited  of  what  body  the  iffue  male  (hould  iffue.  But  to  this 
cafe  I  anfwer,  that  our  cafe  differs  from  it,  becaufe  in  our  cafe  it 
is  fiid  to  the  ufe  of  the  heirs  of  the  faid  Valentine  and  Alice,  and 
in  that  it  is  only  baeredum  mafculorian  fuorimi;  but  if  it  had  been  in 
that  cafe,  baeredum  viafcidorum  diSii  Gabrielis  Dormer,  as  our  cafe 
is,  it  had  been  a  fee-fimple ;  and  fo  it  is  held  by  Richard/on  chief 
juftice,  and  the  difference  taken  in  his  argument  of  Beck's  cafe, 
Litt.  rep.  347.  It  is  objedted  farther,  that  the  word  alTigns  alters 
the  cafe,  and  will  make  it  a  fee-fimple,  becaufe  an  eflate-tail  is  not 
afl;gnable.  But  to  that  I  anfwer,  that  that  makes  no  difference  in 
the  cafe,  and  therefore,  where  the  cafe  in  Plowd.  541.  a.  out  of 
13  Ric.  2.  is,  that  if  a  man  makes  a  feoffment  to  one  to  have  and  to 
hold  to  him  and  his  heirs,  ct Ji  contingat  that  the  feoffee  die  with- 
out heir  of  his  body,  that  then  the  land  fliall  revert :  this  is  an 
eftate-tail.  So  it  would  have  been  in  the  fame  manner,  though  the 
habendum  had  been  to  him  and  his  heirs  and  afTigns  ;  as  Cotton's  cafe 
is,  3  Leon.  5.  where  the  cafe  was,  a  feoffment  to  the  ufe  of  the 
feoffor  and  his  wife  pro  termino  vitae  ac  etiam  reSlorum  baeredum  of 
the  feoffor  et  ajfignatorum  of  the  feoffor  after  the  death  of  the  feoffor, 
and  his  wife;  et  fi  contingat  praefatum  feoffatorem  ohire  fine  exitu 
de  corpcre  fuo procreato,  remainder  over  :  this  was  adjudged  to  be  a 
good  effate-tail  in  the  feoffor,  though  there  was  the  word  affigns. 
So  that  upon  the  whole  1  am  of  opinion,  that  judgment  ought  to 
be  given  for  the  plaintiff. 

Powys  juflice  for  the  defendant,  that  it  is  a  fee-fimple.  To 
make  an  cfl^te-tail  it  mufl  be  limited  by  the  gift,  of  what  body 
the  ifliie  male  or  female  fliall  ifllie.  So  is  Litt.  JeB.  31.  and  there- 
fore a  gift  to  a  man  and  his  heirs  male,  or  to  a  man,  and  his  heirs 
female,  is  a  fee-fimple  ;  but  indeed  a  devife  to  a  man  and  his  heirs 
male,  or  to  a  man  and  his  heirs  female,  is  an  eftate-tail ;  becaufe 
wills  are  conflrued  according  to  the  intent  of  parties,  which  is  ap- 
parent in  that  cafe,  to  create  an  intail.  So  is  27  Hen.  8.  27.  where 
the  difference  is  taken  between  fuch  a  devife  by  will,  and  a  gift. 
Hijb.  32.  C.  L.  27.  a.   There  are  books,  as  9  Hen.  6.  25.  3  Cr.478. 

that 
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that  even  a  devife  to  a  man  and  his  heirs  males,  is  a  fee-fimple 
but  the  other  is  the  better  opinion.  But  in  all  other  cafes  there 
murt:  be,  in  cafes  of  limitations  of  eftates-tail,  either  the  words  de 
corpore,  or  words  equivalent :  as  the  cafe  of  37  AJ)'.  15.  a  o-ift  to  a 
man  habendum  to  him  et  kaeredibm  fuis,  fi  haeredes  de  came  fua  babue- 
.  r//,  et  fi  nulloi  de  came  fua  habiierit,  revcrtatur,  &c.  that  was  ad- 
judged to  be  an  eftate-tail.  So  in  the  ftatute  de  do?iis,  two  of  the 
inftances  there  put,  have  not  the  words  de  corpore  in,  but  haeredi- 
bin  de  ipfn  viro  et  muliere  procreatis,  which  are  tantamount.  And 
where-ever  the  words  de  corpore  are  not  in,  there  ought  to  be  the 
words  de  J.  S.  or  ex  J.  S.  as  5  Hen.  5.  6.  a  gift  to  R.  et  K.  iixori 
ejus  et  haeredibui  eorum,  et  aliis  haeredibus  diEii  R.  fi  diSli  haeredes 
•de  R.  et  K.  exeuntes  obierint  fine  haeredibus  de  fe,  is  an  eftate- 
tail  in  baron  and  feme.  So  3  Edw.  3.  brief  y^^.  a  gift  to  one  et 
Jjaeredibus  fuis  de  prima  uxor e  fua,  is  an  eftate-tail.  And  the  dif- 
ference between  de  diSlo  Adeno,  and  haeredum  fuorum  inafcidorum, 
which  are  the  words  in  Abraham  and  Twigg's,  cafe  without  de,  or 
haeredum  Adeni,  is  that  which  gave  the  turn  to  Beresford'%  cafe, 
and  was  the  ground  upon  which  the  judges  adjudged  it  to  be  an 
eftate-tail.  In  this  cafe  the  words  are  in  Latin  in  the  genitive  cafe, 
there  the  words  that  were  in  EngliJJo  are  turned  into  Latin,  and 
made  de  di6lo  Adeno,  to  ground  that  conftrudion  upon,  that  they 
created  an  eftate-tail.  If  the  words  here  were,  and  the  heirs  and 
affigns  of  Valentine  and  Alice,  then  it  were  Beresford's  cafe,  but 
as  it  is,  it  is  the  very  cafe  of  Abraham  verf.  Twigg,  which  was  a 
cafe  adjudged  upon  great  deliberation,  only  this  feems  to  be  the 
Wronger  cafe  of  a  fee-fimple  of  the  two.  The  only  objedlion  is, 
what  could  be  meant  by  the  words,  and  for  ivant  of  fuch  iffue, 
which  it  may  be  faid,  muft  be  underftood  of  fuch  iftue  of  their  bo- 
dies ?  But  to  this  I  anfwer,  that  here  is  a  total  omiflion  of  what 
body  the  iffue  fliould  come  of,  which  was  the  thing  chiefly  necef- 
fary,  and  therefore  it  is  altogether  uncertain  what  iffue  was  meant, 
and  fuch  iffue  may  as  well  mean  iffue  of  the  furvivor,  as  heirs  is 
the  heirs  of  the  furvivor  in  the  precedent  words,  fo  that  that  is  to- 
tally uncertain.  This  cafe  does  not  come  up  to  the  cafe  of  5  Hen. 
5.  6.  for  there  the  words  are,  haeredes  de  R.  et  K,  and  haeredibus  de 
fe  ;  nor  are  the  words  fo  ftrong  for  an  eftate-tail,  as  they  are  in  the 
cafe  of  Abraham  'verf.  'Twigg :  there  are  the  words,  haeredum  maf- 
4:ulorum  fuorum  legitime  procreatorum  :  here  the  words  are,  haere- 
dum F.  et  A.  as  general  as  can  be.  And  there  is  no  difference  be- 
tween a  limitation  in  a  furrender  of  a  copyhold,  and  in  a  convey- 
ance of  freehold  land,  but  there  muft  be  proper  words  ufed  to 
create  the  eftate.  And  fo  is  the  cafe  of  Seagood  verf.  Ho7ie,  i  Cr. 
366.  where  a  copyhold  was  furrendered  to  the  ufe  of  ^.  and  B.  and 
the  longeft  liver  of  them,  and  for  want  of  iffue  of  B.  remainder 
■over  J  and  refolved,  that  though  in  a  devife  thofe  words  would 

give 
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give  an  eftate-tail  to  B.  by  implication,  yet  it  fliould  not  be  fo  in  a 
lurrender  or  conveyance,  in  pafTing  which  the  party  ought  or  might 
have  had  fufHcient  counlel  to  dircdl  him ;  but  in  regard  an  eftate  for 
life  is  limited  to  B.  by  exprefs  limitation,  it  {hall  not  be  an  eflate 
unto  him  higher  by  implication.  It  is  objedled,  that  the  words  of 
the  ftatute  Je  donis  are,  quod  'voluntas  donatorh  de  cetera  obfervetur, 
and  here  in  this  cafe  it  appears  to  have  been  the  intent  of  the  donor, 
to  have  it  an  eftate-tail.  But  the  anfwer  to  this  is,  in  thofe  other 
words  of  the  ftatute,  fecundiim  formam  in  chm-ta  doni  fui  manifejie 
exprefjam ;  that  the  intention,  which  is  by  the  words  of  the  ftatute 
to  be  obferved,  is  the  intention  of  the  donor  plainly  expreffed  in  his 
deed  of  gift.  The  cafe  of  Harrington  verf.  Smith  in  2  Sid.  4 1 .  is 
the  very  cafe  in  point :  there  the  cafe  was  a  furrender  of  a  copyhold 
to  the  ufe  of  yf.  and  his  wife  and  their  heirs  lawfully  begotten,  re- 
mainder over ;  and  though  there  is  no  mention  in  Siderjin  what 
became  of  the  cafe,  yet  in  a  manufcript  report  that  I  have,  it  is  re- 
ported to  have  been  adjudged  a  fee-limple.  To  conftrue  this  an 
eftate-tail  upon  the  intention  of  the  parties,  without  any  words  to 
raife  fuch  an  eftate,  may  be  of  very  ill  confequence  in  altering  the 
forms  of  words,  that  have  been  hitherto  ftuck  to,  and  thought  ne- 
ceflary  to  create  an  eftate-tail ;  and  to  judge  eftates  to  be  intails  up- 
on fuch  loofe  words,  will  occafion  a  great  deal  of  uncertainty  in 
titles,  and  beget  a  great  many  difputes,  and  I  think  the  judges  have 
carried  it  far  enough  already. 

Powell  juftice  for  the  defendant.  He  faid,  that  the  queftion 
was,  whether  this  was  an  eftate-tail,  or  a  fee-fimple  :  that  it  v/as 
objefted,  that  it  was  the  intent  of  the  party,  that  it  fliould  be  an 
eftate-tail,  and  that  the  ftatute  de  dotiis  had  been  taken  by  equity 
to  fupport  the  intent  of  the  parties,  and  he  would  go  as  far  as  he 
could  to  fupport  the  intent  of  the  party,  but  he  could  not  comply 
with  it  fo  far  as  to  take  away  all  diftinction,  and  leave  no  difference 
between  the  forms  of  words  neceftary  to  create  an  eftate-tail  and  a 
fee-fimple.  He  faid,  that  the  fort  of  eftate,  which  is  now  fince 
the  ftatute  de  donis  called  an  eftate-tail,  was  well  known  before  that 
ftatute,  and  that  the  ftatute  did  not  create  the  eftate,  but  only  prefer- 
Iniieritances  ved  it:  that  there  were  three  forts  of  eftates  of  inheritance  at  common 
law:  Firft,  an  abfolute  eftate  of  inheritance  to  a  man  and  his  heirs: 
Secondly,  a  fee-fimple  qualified  as  to  the  time  of  its  duration  ;  as 
an  eftate  to  a  man  and  his  heirs  as  long  as  J.  S.  has  heirs  of  his 
body,  or  as  long  as  B010  church  ftands,  or  as  long  as  J.  S.  lives ; 
for  in  thefe  cafes,  though  the  eftate  fliall  defcend  to  a  man's  heirs, 
yet  they  fhall  have  it  for  no  longer  time  than  is  contained  in  the 
refpecT:ive  limitations :  Thirdly,  a  fee-fimple  reftrained  as  to  what 
heirs  fliall  inherit  it.  And  this  was  called  a  fee-fimple  conditional 
at  common  law :  but  that  is  not  fo  to  be  underftood,  as  if  upon 
1  =  the 
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the  performing  the  condition  a  fee  accrued  ;  for  then  it  would  have 
been  the  fame  cafe,  as  a  gift  for  life  with  a  condition,  that  if  the 
donee  did  facli  an  a<S,  that  then  he  fhould  have  fee,  and  con- 
fequently,  if  the  tenant  in  fee-fimple  conditional  had  aliened  before 
ilTue  had,  it  would  have  been  a  forfeiture  of  his  eftate,  which  was 
not  fo.  But  it  was  only  a  qualification  as  to  what  fort  of  heirs 
fhould  inherit  it :  but  the  tenant  in  fee-fimple  conditional  had  an 
eftate  of  inheritance  in  him  before  iffue  had  ;  but  it  was  qualified  as 
to  the  defcent  of  it,  to  fuch  particular  heirs  as  were  exprefled  in  the 
limitation.  And  therefore  if  lands  at  common  law  were  given  to  a 
man  and  the  heirs  male  of  his  body,  and  he  had  iflue  two  fons,  and 
the  eldeft  fon  had  iflue  a  da-ughter,  the  fecond  fon  fhould  inherit, 
and  not  the  daughter,  becaufe  (he  was  not  within  the  form  of  the 
gift.  But  the  ftatute  cie  donis  takes  notice,  that  there  had  an  abufe 
crept  in  before  the  making  of  that  ftatute,  in  letting  perfons  in  to 
take,  that  were  not  within  the  Iknitation.  As  if  lands  were  givea 
to  baro?i  andi  feme,  and  the  heirs  of  their  two  bodies,  and  the  wile 
died,  and  the  huft)and  took  a  fecond  wife,  fhe  was  held  to  be  dow- 
able ;  fo  if  the  hulband  died,  and  the  wife  took  a  fecond  hufband, 
he  fhould  be  tenant  by  the  curtefy,  and  the  iffue  by  fuch  fecond 
marriage  fliould  be  inheritable ;  and  the  ftatute  provides  that  de  ce~ 
tero  it  fhall  not  be  fo.  If  then  this  eftate,  which  is  now  called  an 
eftate-tail,  was  a  fee-fimple  conditional  at  common  law,  to  create 
it  there  muft  necefTarily  be  fuch  words  as  would  have  been  fuffici- 
ent  to  have  created  a  fee-fimple  conditional  into  an  eftate-tail,  and 
the  pofTibility  of  reverter  into  a  reverfion  or  remainder.  Now  let 
us  fee,  if  there  be  any  thing  in  this  cafe  to  reftrain  the  general  word 
heirs  to  any  particular  fort  of  heirs  :  and  that  there  {hould  be  fomc 
words  to  reftrain  it  is  equally  neceflary  in  wills  as  well  as  furrenders 
and  deeds.  There  is  indeed  this  difference  between  wills  and  deeds, 
that  as  in  wills  the  precife  word  heirs  is  flot  necefTary  to  make  a 
fee,  fo  neither  are  the  words  de  corpore  J.  S.  or  de  J.  S.  or  ex  J. 
S.  &c.  necefTary  to  make  an  entail ;  but  there  muft  be  fomething 
in  the  will,  by  which  it  muft  appear,  that  it  was  the  intent  of  the 
devifor,  that  it  fliould  be  an  eftate-tail.  And  therefore  if  a  mati 
devifes  his  lands  to  his  fan  and  his  heirs  for  ever,  and  for  default  of 
heirs  of  his  fon,  to  his  daughter  and  her  heirs  for  ever,  which  was 
the  cafe  oiHearne  and  Allen,  that  is  a  tail,  becaufe  of  the  manifeft 
intent  of  the  devifor  appearing  from  the  claufe  for  limiting  the  lands 
over  to  the  daughter  and  her  heirs,  for  default  of  heirs  of  the  fon; 
for  the  fon  could  never  die  without  heirs  in  a  general  fenfe,  as  long 
as  the  daughter  had  any,  and  therefore  heirs  could  be  intended  by 
the  devifor  nothing  but  iffue.  And  there  muft  be  fomething  in  the 
will  to  reftrain  the  generality  of  the  word  heirs  to  fpecial  heirs, 
•either  in  exprefs  words,  or  words  that  fhew  an  apparent  intent  of 
<he  parties  to  reftrain  it;  for  we  can  judge  of  the  intent  of  the  parties 
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only  by  their  words,  and  this  muft  be  fo  in  wills  as  well  as  deeds. 
And  where  there  is  no  fuch  thing,  we  muft  judge  according  to  the 
generality  of  the  words,  and  confequently  there  being  no  reftraint 
to  tie  the  words  to  any  particular  heirs  in  this  cafe,  we  muft  judge 
it  a  fee-fimple.  The  judges  fliewed  their  favour  to  eftates-tail,  and 
fupporting  the  intention  of  the  donor,  in  Beresford's  cafe,  and  the 
reafon  they  grounded  their  refolution  upon  in  that  cafe  was,  becaufe 
tlie  Englifo  words  in  that  cafe,  the  heirs  of  the  faid  B.  might  be 
tranflated,  haeredcs  de  dicio  B.  which  words  are  fufficlent  to  create 
an  eftate-tail :  but  here  the  words  are  in  Latin,  and  therefore  it  is 
the  very  cafe  of  Abraham  and  Trngg.  My  brother  Gould  has  en- 
deavoured to  give  an  anfwer  to  the  cafe  of  Abraham  and  'Tin'gg, 
but  I  cannot  fee  the  force  of  his  anfwer  ;  for  I  cannot  apprehend, 
any  difference  between  thefe  words,  Gabrielis  Dormer  et  haere- 
diim  tnafcidonan  fuoru?n,  and  Gabrielis  Dormer  et  haeredum  maf- 
ciilonwi  praediSli  Gabrielis  Dormer,  that  is  in  EngliJJ.\  between 
G.  D,  and  his  heirs  males,  and  G.  D.  and  the  heirs  males  of  the 
faid  G.  D.  but  they  are  to  me  both  the  fame  thing.  The  claufe, 
aiid  for  defaidt  of  fiich  ijfue,  will  not  help  it,  becaufe  there  is 
no  limitation  to  any  iffue  before,  for  it  to  relate  to,  for  all  heirs 
are  iffue  of  fome  body:  if  the  words  had  been,  if  they  fliall  have 
no  iffue,  or  for  want  of  iffue  of  them,  that  would  have  reftrained 
the  general  word  heirs  to  the  iffue  of  their  bodies.  He  faid,  that 
the  judges  had  gone  too  far  already  in  fupporting  the  intents  oF  par- 
ties without  proper  words ;  and  if  they  fhould  go  farther,  it  would 
introduce  great  uncertainty  into  titles  of  eftates.  He  faid,  it  was 
not  material  to  the  refolution  in  Beck's  cafe,  whether  that  limi- 
tation was  an  eftate-tail,  or  a  fee-fimple,  and  that  when  the  caufe 
came  into  this  court  by  writ  of  error,  there  was  no  notice  ta- 
ften  of  that  point ;  and  it  was  fufficient  to  fupport  that  refolu- 
tion, that  it  was  a  contingent  eftate.  For  though  it  was  a  doubt 
in  Leonard  Lovey's  cafe,  whether  a  remainder  could  be  limited  af- 
Remalnder  ter  a  Contingent  fee^  yet  it  is  none  now.  And  therefore  if  a  fee- 
con'tingem^'^  ftmple  be  limited  to  fuch  perlbns  as  A.  fliall  appoint  by  his  will, 
fee.  remainder  over,  that  is  a  good  remainder  vefted,  till  the  appoint- 

ment. But  befides  in  that  cafe,  there  are  words  for  the  claufe  a?id 
for  leant  of  fuch  iffue  to  relate  to,  iffue  male  of  his  body  going 
before.  For  though  thofe  words  are  indeed  only  a  defcriptio  perfo- 
nae,  yet  they  may  ferve  for  thofe  words  to  relate  to,  and  help  a 
little.  But  here  in  this  cafe  is  nothing  for  fuch  ijiie  to  refer  to,  but 
the  general  word  heirs,  which  is  of  no  avail,  becaufe  every  heir 
muft  be  iffue  of  fome  body.  Harrington's  cafe  is  in  point,  but  I. 
never  knew  before  that  it  was  adjudged.  This  conftrudion  will 
make  too  much  uncertainty  in  limitations  of  eftates. 


Holt 
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Holt  chief  juftlce  for  the  defendant.  He  fiid,  the  queftion  was, 
whether  thefe  words  being  in  Latin  in  the  furrender,  do  maice  an 
eftate-tail :   and  that  they  could  not  be  conftrued  by  any  rule  or 

reafon  of  the  law  an  eftate-tail.     He  faid,  that  the  intention  was,  j 

it  fhould  be  an  eftate-tail,  and  therefore  he  was  defirous  to  make  i 

it  fo  ;  but  he  could  not  do  it  by  any  rule  of  law,  but  according  to 
and  in  purfuance  of  them  he  muft  conftrue  it  to  be  a  fee-fimple. 
He  laid,  that  this  limitation  muft  be  confidered  in  the  fame  man- 
ner, as  if  it  were  a  deed,  though  it  were  a  limitation  of  the  ufes 

of  a  furrender  of  a  copyhold  eftate;  for  that  limitations  of  ufes,  I 

and  fuirenders  of  copyholds,  muft  be  confined  to  the  rules  of  the  | 

common  law.     He  faid,  that  according  to  Littleton^  feSl,  31.  in  I 

all  gifts  in  tail  it  muft  be  limited  of  what  body  the  iffue  fhall  come,  , 

and  if  that  be  omitted,  though  the  gift  be  to  a  man  and  his  heirs 

males,  or  to  a  man  and  heirs  females,  yet  the  donee  has  a  fee-  :. 

fimple  and  not  an  eftate-tail ;  but  the  word  males  in  the  one  cafe, 
and  females  in  the  other,  fliall  be  rejeded.  And  though  the  fta- 
tute  de  donis  fays,  that  the  will  of  the  donor  ftiall  be  obferved,  yet 

it  is  confined,  Jlxundum  formam  in  charta  doni  jut  manifejh  ex-  , 

prejfam ;  and  therefore  in  that  cafe  of  a  gift  to  a  man  and  his  heirs 

males,  becaufe  it  is  not  limited  of  what  body  the  heirs  fliall  come,  .; 

the  word  males  fliall  be  rejeded,  though   it  be  in  the  fame  fen- 

tence,  and  the  lands  fliall  go  to  all  the  heirs  of  the  donee  without  ' 

didinclion,  though  the  intent  of  the  donor  was,  that  it  fliould  go  ,| 

only  to  the  male  heirs.     According  to  this  is  my  lord  Ccke  in  his  j 

comment  upon  this  fection,  27.  b.  where  are  thefe  words :    "  It  i 

"  is  a  certain  rule  in  law,  that  in  every  eftate  in  tail  within  the 

"  faid  ftatute,  it  muft  be  limited  either  by  exprefs  words,  or  by  j 

.  *'  words  equipollent,  of  what  body  the  heir  inheritable  fliall  ifl*ue.' '  ■: 

And  being  there  are  no  words  in  this  cafe  to  fliew  of  what  body 
the  heirs  inheritable  fliall  ifllie,  and  there  are  words  to  make  a  fee- 

liniple,  this  is  the  very  cafe  in  Litt.  fe£i.  31.    He  faid,  that  in  a  Eftate-tail  in  I 

will  indeed  this  would  be  an  eftate-tail,  but  the  reafon  of  that  was,  *  ^'"• 
becaufe  of  the  intention  of  the   party:  but  in  exprefling  a  man's  | 

intention  in  a  deed,  a  man  muft  obferve  other  methods  than  he 
need  do  in  a  will,  where  if  he  did  but  exprefs  his  intention,  it 

mattered  not  in  what  form  he  did  it.     For  the  law  has  appointed  I 

particular  fettled  words  to  carry  eftates  in  a  deed,  as  for  inftance  j 

the  word  heirs  to  pafs  a  fee-fimple,  which  are  not  necefl^ary  in  a  j 

will ;  and  the  reafon  of  this  difference  is,  becaufe  the  fame  law  by 
virtue  of  which  a  man  has  a  right  to  his  eftate  rather  than  J.  S. 
and  fuch  an  eftate  paffes  by  fuch  a  conveyance,  has  reftrained  and 
tied  up  that  conveyance  to  particular  fet  words,  in  which  it  fliall 

be  penned.     But  the  ftatute  of  32  Hen.  8.  by  which  the  power  of  j 

devifing  lands  by  will  is  given,  fays,  that  all  perfons  having  focage 

lands,  j 


1 152       Eafter  Term  4  Annae  reginae. 


lands,  and  no  knight-fervice  lands,  fliall  have  power  to  difpofe  of 
them  by  their  laft  wills  and,  teftaments  in  writing,  at  their  free 
will  and  pleafure,  and  fo  leaves  them  at  liberty  to  exprefs  their 
wills  in  what  words  they  pleale.  And  therefore,  though  a  gift  of 
land  to  a  man  for  ever  in  a  deed  is  but  an  eftate  for  lite,  yet  in  a 
will  it  is  a  fee-fimple,  becaufe  the  intention  of  the  devifor  is  plain, 
that  the  devifee  fliould  have  the  inheritance,  and  the  ftatute  has 
left  him  at  liberty  to  ufe  the  words  he  thinks  fit,  to  exprefs  his 
intention. 

He  faid  fecondly,  that  there  were  not  words  fufficient  to  turn 
the  eftate  in  fee-fimple  limited  by  the  firft  words,  to  the  heirs  of 
the  faid  V.  and  A.  into  an  eft:ate-tail.  If  it  had  been,  and  if  they 
die  liiithQiit  iffue  of  their  bodies^  the  remainder  over,  there  had 
been  particular  words  to  exprefs  what  heirs  the  furrenderor  i«eant, 
and  fuch  as  were  confiftent  with  the  general  words  preceding, 
and  would  have  reftrained  them.  And  fo  it  was  in  thefe  cafe  of 
5  Hen.  5.  6.  and  Perkins,  fcB.  lyi.  where  the  cafes  are  put, 
'viz.  if  lands  be  given  to  a  man  and  his  heirs,  if  he  have  iffue  of 
his  body,  and  if  he  die  without  heir  of  his  body,  the  reverfion  to 
the  donor  :  this  is  a  tail.  So  a  gift  to  a  man  habendum  fibi  et  hae- 
redibus  fuis,  fi  haeredei  de  came  fua  habuerit,  et  fi  nullos  haeredes 
de  came  fua  habuerit,  the  reverfion  to  the  donor,  is  a  tail  alfo. 
But  it  is  obje<fled,  that  an  eftate-tail  may  be  created  by  implication, 
and  for  that  Perkins,  feB.  173.  is  cited;  where  the  cafe  is,  that  if 
land  is  given  to  7-  ^'  ^^  f  contingat  ipfum  obire  fne  haeredibus  de 
£orpore  fiio,  quod  tunc  revertatur  to  the  donor  and  his  heirs,  the 
donee  has  an  eftate-tail,  notwithftanding  that  it  is  not  given  to  him 
and  his  heirs,  becaufe  the  ftatute  of  IVeJim.  wills,  quod  voluntas 
donatoris  fccundum  formam  in  charta  doni  fui  manifejie  exprejfam, 
de  cctero  obfervetur.  I  agree  C.  L.  20.  a.  that  cafe,  becaufe  there 
the  intent  of  the  donor  appears  in  exprefs  words  in  the  deed,  and 
the  implication  is  a  neceffary  one  upon  the  words.  But  there  is  no 
fuch  force  in  the  words,  and  for  dfault  of  fuch  iffue,  ufed  in  this 
furrender,  nor  no  fuch  implication,  for  every  heir  is  iflue  of  feme 
body.  But  the  remainder  limited  over  in  this  cafe  is  a  fee  limited 
Note,  I  ap.  after  a  fee,  and  void.  As  if  lands  were  given  to  a  baftard  and  his 
cafe^Sfu?-  ^"'''^'  ^^^  ^^  ^^  ^'^^  without  heirs,  the  remainder  over;  though  a 
ther  urged  by  baftard  Can  have  no  heirs  but  of  his  body,  yet  the  limitation  is  a 
the  chief  ju-  fee-fimple,  and  the  remainder  over  is  a  void  remainder,  becaufe  it 
fweV°hrob-  ^^  ^  limitation  of  a  fee  after  a  fee. 

jeaion  mentioned  by  Poirys,  that  there  could  be  no  heirs,  that  would  be  heirs  to  both  husband  and  wife, 

out  what  mud  be  heirs  of  iheir  bodies. 

He  faid  thirdly,  that  there  could  be  noimplicatio  againft  ex- 
prefs words.     And  for  that  he  cited  the  cafe  of  Seagood  v^rf.  Hone,, 
^  I  Cro. 
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I  Cro.  367,  and  therefore,  there  being  a  fee  given  in  this  cafe  by 
exprels  words  to  the  furvivorof  F.  and  yl  there  (hill  be  no  eftate 
r.ifed  by  implication,  contrary  to  that  exprefs  limitation.  He  faid, 
that  he  could  not  differ  this  cafe  from  the  cafe  of  Abraham  verf, 
Iwigg,  which  he  faid  was  a  great  authority,  fo  great  a  one,  that  he 
could  not  get  over  it.  He  faid,  that  was  a  cafe  of  limitation  in  a 
•deed  ;  that  by  the  words,  haeredum  majculorum  fiiorum  kgitime  pro- 
creatorum^  and  the  claufe  pro  defcBu  talis  exitus,  it  plainly  appear- 
ed what  heirs  the  party  meant,  and  yet  that  was  refolved  to  be  an 
eftate  in  fee-fimple,  contrary  to  the  apparent  intent  of  the  parties, 
and  the  ftrong  implication  upon  the  words  of  the  limitation,  for 
want  of  complying  with  Littleton's  and  Coke'%  rule,  and  fliewing  of 
what  body  the  heirs  fhould  iflue.  My  brother  Gould  fays,  that 
there  is  no  difference  between  the  genitive  cafe  and  the  ablative, 
between  haeredum  fuorum^  and  de  fe.  But  there  is  a  very  great 
■one }  for  de  is  the  word  made  ufe  of  in  the  flatute  de  donis^  and 
£x  and  de  import  a  man's  body.  And  if  you  were  to  tranflate  this 
EngUp,  the  heirs  of  John,  into  Latin,  it  would  not  be  proper  to 
tranflate  it  by  the  genitive  cafe,  haeredes  Johannis,  but  haeredes  de 
Johanne ;  fo  heirs  of  him,  not  haeredes  ejus,  but  haeredes  de  ipfo ; 
Co  fon  oj-  fuch  a  father,  not  natus  or  ^lius  talis  patris,  but  flatus 
or  flius  de  tali  patre.  And  therefore  when,  as  it  was  in  Beref- 
fjrd'%  cafe,  a  limitation  is  in  Englifh  to  the  ufe  of  B.  and  the 
heirs  male  of  the  faid  B.  lawfully  begotten,  and  for  default  of 
fuch  ifTue,  the  remainder  over,  that  mufl  be  tranflated  into  Latin 
according  to  the  fubjedl  matter,  de  diBo  B.  He  faid,  the  words 
de  corpore  were  not  necefTary,  but  that  words  tantamount  were 
fufhcient :  as  a  gift  to  a  man  et  haeredibus  de  came  fua,  or  de  fe^ 
or  to  a  man  and  his  heirs,  which  he  fhall  beget  of  his  wife,  are 
eflates-tail.  And  fo  is  Co.  L.  20.  b.  He  faid,  that  if  in  the  cafe 
oi  Abrahatn  and  Twigg  the  words  had  been,  the  heirs  males  of 
Gabriel  Dormer,  in  Englifh,  inflead  of,  his  heirs  males,  or  haere- 
dum mafculorum  fuorum,  that  had  been  an  eflate-tail ;  and  that  is 
the  difference  taken  in  Beresford's  cafe.  As  to  Beck's  cafe,  there 
the  words,  and  for  loant  of  fuch  iffue,  refer  to  the  words  iffue 
male  of  his  body  before.  For  what  mufl  fuch  iffue  be,  but  fuch  as 
is  mentioned  before. 

He  faid  fourthly,  that  to  make  this  an  eflate-tail,  would  be  a 
conftrudlion  repugnant  to  the  premiffes ;  for  the  limitation  is  not 
only  to  the  heirs  of  T.  and  A.  but  alfo  to  their  affigns,  and  that 
•word  is  very  confiderable  in  the  cafe ;  for  it  (hews,  that  the  fur- 
renderor  intended,  that  V.  and  A.  fhould  have  an  allignable  eflate ; 
and  therefore  to  conflrue  it  an  eflate-tail  is  to  give  l^.  and  A.  an 
eflate  that  is  not  affignable  (for  it  is  the  very  effence  of  an  eflate- 
tail  not  to  be  affignable,  the  words  of  the  flatute  de  donis  being, 
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qiicd  the  donees  non  haheant  poteftateni  alienaftdi)  and  confequently 
is  a  conftrudion  contrary  to  the  firft  part  of  the  limitation  by 
which  the  eftate  is  exprefly  limited  to  the  heirs  andaffignsof^. 
and  A.  if  having,  and  not  having,  a  power  of  affigning,  are  con- 
traries. But  to  this  I  forefee  it  will  be  anfwered,  that  the  word 
affigns  is  only  a  confequence  in  law  upon  the  nature  of  the  eftate, 
and  is  void,  according  to  that  maxim,  exprrjjto  eorum  quae  tacite 
infujit  nihil  operatur.  But  to  that  he  faid,  that  that  maxim  muft 
be  underftood,  that  it  will  have  no  operation  upon  the  fame  claufe 
wherein  it  is  exprefled,  but  it  may  control  a  fubfequent  claufe : 
and  therefore  a  man  may  make  a  leafe  with  a  condition,  that  the 
leffee  (hall  not  alien,  but  if  he  make  a  leafe  to  the  leffee  and  his 
afTigns  with  fuch  a  condition,  the  condition  is  void  j  and  yet  leafing 
it  to  the  lefTee  and  his  affigns,  v/as  no  more  than  what  the  law 
implied.  So  the  cafe  in  Dier  265.  a  leafe  of  a  houle  pafTes  the 
■fhcps,  and  yet  if  a  man  leafes  a  houfe  with  the  fhops  by  exprefs 
name,  and  after  excepts  the  fhops,  that  exception  is  void.  And 
for  thefe  cafes  he  cited  Hob.  170.  So  here,  though  the  limitation 
to  a  man,  his  heirs  and  aiTigns,  is  of  no  greater  efted  than  a  limi- 
tation to  a  man  and  his  heirs,  yet  it  may  have  that  efFedl  as  to 
prevent  the  fubfequent  claufe,  and  for  default  of  fuch  ijjlie^  from 
making  it  an  eflate-tail  contrary  to  the  exprefs  limitation  before, 
whereby  an  afTignable  efiate  was  limited  to  V.  and  A.  He  con- 
cluded, that  though  the  intent  of  the  party  ought  to  be  regarded, 
yet  fo  ought  alfo  the  rules  of  law,  and  that  efpecially  in  a  cafe  of 
a  conveyance  in  a  man's  life-time,  and  that  of  an  eftate,  to  the 
creating  of  which  the  law  required  a  particular  form  of  words,  or 
<words  that  did  tantamount. 

Judgment  was  given  for  the  defendant. 

Kempe  verf.  Goodall. 

fN  an  afllon  of  debt  for  rent  the  plaintiff  declared  upon  a  de~ 
mife  by  indenture,   ZSc,     The  defendant  pleaded  nihil  habuit  in 
hlcna^fiis    ienementis    tempore   dimijfionis  praedi5iae.      And  the    plaintiff   de- 
pieadtd  ,n      Hiurrcd   generally.     Mr.   Salkeld  for  the   defendant  faid,    that  he 
upoL  demife   ^''^  "°^  pretend   that  nihil  habuit  in  tcnemcntis  could    be   pleaded 
by  indenture.  Contrary  to  the  eftopple  by   acceptance  of  the  leafe   by  indenture, 
iScra.  6u.    but  that  the  plaintiff  for  want  of  replying,    and  relying  upon  the 
elhpple,  had  loft  the  benefit  of  it.     For  inftead  of  demurring,  he 
fhould  have  replied  and  prayed  judgment,    if  the  defendant,  con- 
trary to  his  own  acceptance  of  a  leafe  of  this  land   by  indenture, 
fhould  be  admitted  to  plead  this  plea.     And  he  compared  it  to  the 
C2.(q  o^  Speak  verf  Richards,  Hob.  2c 6.  where  in  an  adtion  of  debt 
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againrt  the  (heriff  for  money  levied  upon  a  levari  fades,  tb.c 
plaintiff  in  his  declaration  let  out  the  recognisance  and  all  the  pro- 
ceedings upon  it  and  the  levari  facias,  and  that  upon  it  the  defen- 
dant levied  the  money,  and  at  the  return  of  the  writ  returned, 
that  he  had  levied  it,  quos  paratos  habeo,  &c.  the  defendant  pleaded 
as  to  part  nil  debet,  and  to  the  refidue  payment  and  an  acquittance 
before  the  day  of  the  return  of  the  writ.  And  though  it  was  ob- 
jeded,  that  thefe  pleas  were  direftly  contrary  to  the  defendant's 
return  upon  record,  yet  the  court  held,  that  in  regard  the  plaintiff 
had  joined  iffue  upon  the  nil  debet,  and  demurred  to  the  plea  of 
payment  and  the  acquittance,  and  had  not  relied  upon  the  ejiopple, 
the  pleas  were  made  good. 

The  whole  court  held  this  to  be  no  plea,  becaufe  it  appeared 
upon  the  declaration  to  be  a  demife  by  indenture,  and  fo  the 
ejlopple  appeared  upon  record,  and  fo  there  was  no  need  of  reply- 
ing it :  otherwife  where  a  man  declares  quod  aim  demifit  generally. 
And  Powell  faid,  that  all  the  books  were  to  the  contrary.  And 
Holt  chief  juftice  faid,  that  in  that  cafe  in  Hob.  they  did  not 
fet  out  the  return  in  the  declaration  with  a  prout  patet  per  re~ 
cordum,  and  therefore  the  levying  the  money  was  the  ground  of 
the  adion,  and  not  the  return :  but  if  a  man  fhould  bring  debt 
upon  a  judgment,  and  in  his  declaration  fet  out  tlie  judgment, 
prout  patet  per  recordum,  the  defendant  could  not  plead  payment. 
Judgment  was  given  for  the  plaintiff,  niji. 

Glover  verf.  Rogers. 
Intr.   Hil.   3  A?2n.  B.  R.    Rot.  345. 


A 


Writ  of  error  of  a  judgment  in  the  Common  Pleas,    in  an  s.  C.  Salk. 
"k  adlion  upon  the  cafe,  wherein  the  plaintiff  declared,  that  the  5  57- 
.defendant  in  confideration  the  plaintiff's  tefiator  tranjportafjet  for  ^"^^•/"he""' 
the  defendant  from  fuch  a  port  to  fuch  a  port  fuch  and  fuch  mer-  word  quantum 
vchandizes,  promifed  to  pay  the  plaintiff's  teftator  tantam  denari-  o"^'"«'^- 
-crum  fiimmam   pro    tra}ifportatione  merchandizarum   praediciarum 
rationabiliter   habere  vieriiiffet,    and  avers,    that  pro  tranjportatione 
merchandizarum  he    had  deferved   fo  much,    ^c.    Upon   non   cf~ 
fumpft  pleaded  there  was  a  verdift   for  the  plaintiff.     Sir   fames 
Mountague  for  the  plaintiff  in  error  took  thefe  exceptions :  firft,  that 
it  was  only  tantam  denariorum  furnmani,    and  not  faid  quanta?n  : 
fecondly,  that  it  w?.^  tantam  denariorum  fummam  pro,  &c.  ratioua- kfe  om\ttti. 
hiUter  habere  meruijjet,  and  not  faid  who :  thirdly,  that  the  aver-  Praeiiia.  o- 
ment  was  only  pro  tranfportatione  merchandizarum  he  had  deferved  ">'"«'^- 
2  .fo 
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(o  much,  and  not  faid  of  thefe;  whereas  if  they  were  others,  if 
made  nothing  to  this  caufe  of  aftion. 

But  the  court  over-ruled  all  the  exceptions,  and  after  the  caufe 
was  twice  on  in  the  paper,  affirmed  the  judgment.  And  firft,  as 
for  the  leaving  out  qiiantam.,  they  faid  tantam  imported  enough 
alone,  wz.  that  the  defendant  promifed  to  pay  fo  much  the  plain- 
tiff had  deferved.  As  to  the  fecond,  they  faid,  meruijfet  was  he 
deferved ;  and  if  it  had  been  ipfe  meruiJJ'et,  that  muft  have  related 
to  the  perfon  that  tranfported  the  goods,  efpecially  that  being  the 
around  of  the  adion  ;  and  therefore  tneruiffet  fignifying  as  much  as 
Jnte,  899.  ipfe  meriiijjky  would  be  well.  And  Powell  faid,  there  were  but 
two  perfons  in  the  declaration,  and  therefore  it  could  be  no  body 
but  the  tranfporter,  and  fo  was  good  within  that  difference.  As 
to  the  third,  they  faid,  that  if  the  tranfporter  had  not  tranfported 
thefe  merchandizes,  the  plaintiff  could  never  have  had  a  verdidt, 
and  therefore  now  after  a  verdidl  the  want  of  praediSl.  was  helped. 
And  Gcnld  jufticc  faid,  that  Tivifden  juftice  ufed  to  call  a  verdiift 
omnipotent. 

Smith  et  alii  verf.  Stoneard. 

S  e.  Salk.        A  Writ  of  error  of  a  judgment  in  the  Common  Pleas  after  a 
S^'''  J  o       r\   verdidt.     The  plaintiff  in  error  affiened  for  error  want  of  an 

Barnard.  Rep.   ••-..,  ...  ^     ,  ■       °  .  ,  r      •  j 

MJey  v.  hut'  original,  but  did  not  take  out  a  certiorari,  as  the  courle  is,  and 
chinjon.  opx  the  Want  of  the  original  certified :  the  de  endant  in  error  pleaded, 
in  nullo  ejl  erratum.  And  now  when  the  caufe  came  on  in  the 
paper,  it  was  objedted,  that  there  ought  to  have  been  a  certiorari 
taken  out,  and  a  certificate  made  of  the  error ;  for  it  might  be  that 
there  was  an  ill  original,  and  if  that  were  returned,  the  plaintiff  in 
error  might  take  advantage  of  it,  and  that  would  not  be  helped  by 
the  verdidt,  though  the  want  of  the  original  were. 

Holt  chief  juftice.  If  the  want  of  an  original  be  affigned  for 
error,  and  the  plaintiff  in  error  does  not  take  out  a  certiorari,  and 
get  a  return  to  it,  and  the  want  of  an  original  certified  ;  the  courfe 
is  for  the  defendant  in  error  to  go  to  the  mafter  of  the  office,  and 
get  a  rule  for  the  plaintiff  in  error  to  return  his  certiorari ;  and  if 
he  doL-s  not  get  it  done,  as  is  ordered  by  the  rule,  the  affignment  of 
error  ft.nds  for  nothing.  But  if  the  defendant  in  error  will  come 
in  gratis  and  confefs  the  error,  there  need  be  no  certiorari  returned. 
And  as  to  (he  matter,  that  there  might  be  a  bad  original,  ©c.  that 
is  another  fort  of  error,  and  when  the  want  of  an  original  is  affigned 
for  er-or,  the  court  will  never  intend,  that  there  is  a  bad  original. 
And  tiie  judgment  was  affirmed. 

Retina 
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Regina  verf.  Weft. 

THE  defendant  was  adjudged  by  two  juflices  to  be  the  reputed  s.  c.  6  Mod. 
father  of  a  baftard-child,  purfuant  to  the  18  Eliz.  and  or-  'i^'o- 
dered  to  pay,  Q?c.  and  upon  appeal  to  the  feffions  in  HtTtfordJlAre  |^*P  Q-'^  59- 
the  order  was  confirmed,  and  for  not  paying  of  the  money  ordered,  j^dgTdby  wo 
the  defendant  was  committed,  and  was  now  brought  into  court juftices there- 
upon a  habeas  corpus ;  and  feveral  exceptions  were   taken  to  the  a"b!ft[rd'''^ard 
order  of  the  two  juftices,  and  after  they  had  been  feveral  times  ordered  to 
ftirred,  Mr.  King  took  an  exception  to  the  return  of  the  habeas  P^y- ""'' «" 
corpus,  that  this  was  not  a  fufficient  caufe  of  commitment,  but  that  derh confirm' 
in  cafe  of  refufal  to  obey  the  order,  the  juftices  ought  to  have  pro-  ed,  the  juiiices 
ceeded  asainft  the  defendant  upon  his  recojrnifance,  which  is  the  *'  '^"'^  ^^^'°"^ 
method  prefcribed  by  the  ftatute,  the  words  of  which  are,       that  for  non  pay- 
*'  every  perfon  making  default  in  not  performing  the  order  of  the  ment.butmuii 
«'  two  juftices  Hiall  be  committed  to  ward  to  the  common  gaol,  P,'°ogi"ce*' 
*'  there  to  remain  without  bail  or  mainprife,  except  they  fliall  put  took  by  the 
*•  in  fufficient  furety  to  perform  the  faid  order,  or  elfe  perfonally  twojuitices. 
"  to  appear  at  the  next  general  fefTions  of  the  peace  to  be  holden  in  ^^|^  ^  |^j|'"'- 
**  that  county  where  fuch  order  fhall  be  taken  j  and  alio  to  abide   '" 
*'  fuch  order,  as  the  faid  juflices  of  the  peace,  or  the  major  part 
"  of  them,  then  and  there  fhall  take  in  that  behalf  (if  they  then 
"  and  there  fhall  take  any)  and  that  if  at  the  faid  feffions  the  faid 
"  juftices  fhall  take  no  other  order,  then  to  abide  the  order  before 
"  made."     So  that  the  two  juflices  only  have  the  power  to  com- 
mit, if  the  party  refufe  to  give  fecurity;  but  the  fefTions  have  no 
power  to  commit :  but  in  cafe  the  perfon  will  not  perform  their 
order,  they  mufl  go  againfl  his  fecurity.  ■  And  for  this  reafon  in  the 
like  cafe  between  the  King  and  Hammond,  2  Buljlr.  341.  where  the 
defendant  was  committed  at  the  fefTions  after  a  bond  given  to  the 
two  juflices  purfuant  to  the  llatute,  he  was  difcharged. 

Holt  chief  juflice.  Where  the  fefTions  proceed  by  way  of  ap- 
peal, it  is  by  virtue  of  the  power  given  them  by  the  1 8  Eliz.  and 
by  that  flatute  they  have  no  power  to  commit,  but  the  provifion 
that  is  made  by  that  flatute,  to  compel  the  party's  obedience  to 
their  orders,  is  by  a  recognifance,  which  is  to  be  taken  by  the  two 
juflices  that  made  the  order;  and  if  the  party  will  not  give  fuch 
a  recognifance,  they  have  power  to  commit  him.  Indeed  if  the 
fefBons  proceed  originally  by  3  Car.  i.  they  may  commit  for  not  Original  pto- 
performing  their  order.  And  he  faid,  it  was  not  material  in  this  ^^^^f'  *' 
cafe,  whether  the  two  juflices  had  taken  any  recognifance  oiWeJl 
or  no  (which  Mr.  Eyre  objedled  did  not  appear  to  have  been  done, 
and  fo  would  diftinguifh  this  from  Hammond'^  cafe) ;  for  if  they  had 
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not  done  it,  it  was  a  negledl  in  them  ;  but  the  feffions  would  not 
thereby  have  a  power  to  commit,  when  no  fuch  power  is  given  them 
by  the  ftatute. 

Powel  juftice.  The  two  juftices  power  to  commit  Is  only  con- 
ditional, except  the  party  put  in  fufficient  fecurity,  &c.  as  by  the 
ad. 

Upon  this  exception  the  defendant  was  difcharged ;  and  as  to 
the  order,  curia  advifare  till  next  term,  and  Weji  was  bound  by 
recognifance  to  appear  in  the  King's  Bench  the  firfl:  day  of  next 
foji.  term. 

S.C.I  I  Mod.  Startup  verf.  Dodderidge. 

60. 

«j  C   Salic. 

t"  \/f  ^'  ^f'°^^^'^^^  moved  for  a  prohibition  to  a  fuit  in  the  eccle- 

Lili.  Ent.  19.  \\\  fiaftical  court  for  tithes,  upon  this  fuggeftion,  quod  a  tempore 
MoJus  x.Q'fiy  cujus,  &c.  habebatur  talis  antiquus  ufus  et  conjuetudo  de  modo  deci- 
2  '•  in  the  fnandi  de  et  pro  omnibus  decimis  quibufcunque  infra  parocbiam  de  W. 
R°"'Abr  *  -8*  ^^  fi'^^^y  limites^  et  loca  decimabilia  ejufdenty  quoquo  modo  crefcentibuSy 
Hob.  igz.'  rencvantibuSy  five  contingentibus^  viz.  quod  omnes  et  fnguli  froprie- 
j 2  Mod.  563, /^^//^  eonim  firmarii^  W  occupatores  aliquarutn  terrarum  vel  tene- 
^  *■  mentoriim  infra  parocbiam  de  W.  praediBam,  &c.  per  totum  tempus 

praediSlum  annuatim  fohsrunt,  et  fohere  confueverunt,  re6iori  ec- 
clef.ae  parcchialis  de  W.  praediSlo  firmario  fve  deputato  reBoriae 
illius  pro  tempore  exijlenti  upon  requeft  fecundutn  ratam  2  s.  legalis 
monetae  Angliae  pro  qualibet  et  utraque  libra  veri  adaudli  annualis 
redditus  vel  valoris,  jinglice,  of  the  true  improved  yearly  rent  or 
value,  refpeSiivorum  terrarum  et  tenementorum  infra  parocbiam  de 
Whatlington  praediBam,  &c.  et  non  ultra,  in  nomine ^  loco,  ac  in  plena 
fatisfaSlione,  omtiium  et  fngularum  decimarum  quarumcunque  an- 
nuatim crefcentium,  &c.  in  'oel  fuper  refpeBiva  terras  et  tenementa 
fua  infra  parocbiam  de  W.  praediBam,  &c.  which  the  feveral  redlors, 
&c.  have  time  out  of  mind  accepted  in  full  fatisfadion,  &c.  of  all 
tithes,  and  the  cuftom  aforefaid  inviolably  obferved  ;  yet  the  de- 
fendant knowing  the  premifles,  has  fued  the  plaintiff  in  court 
Chrijiian  for  fubtradtion  and  non-payment  of  tithes  of  hay  and 
wheat  in  and  upon  the  lands  and  tenements  aforefaid  in  the  tenure 
and  occupation  of  the  plaintiff,  being  in  the  year  of  our  Lord  1696, 
growing,  (Sc.  and  fuppofed  by  him  to  be  fubtraded  and  taken 
away,  licet  the  plaintiff,  Gff.  And  a  rule  was  made  for  the  de- 
fendant to  (hew  caufe,  why  a  prohibition  fhould  not  be  granted. 
And  now  Mr.  Pe7igclly  moved,  that  the  rule  might  be  difcharged. 
ile  faid,  this  modus  was  not  good  for  the  uncertainty,  for  the  yearly 
rent  or  value  is  variable  and  utterly  uncertain,  and  may  change 

every 
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every  year  :  but  a  modus^  which  is  againft  common  right,  and  goes 
in  deftruftion  of  the  original  right  of  the  parfon  to  take  his  tithes 
in  fpecie,  ought  to  give  the  parfon  a  certain  recompenfe  for  a  cer- 
tain duty,  and  otherwife  the  court  cannot  adjudge  that  it  is  fuitable. 
And  he  cited  the  cafe  oi Perry  verf.  Soame,  3  Cro.  139.  where  in 
a  fuit  in  the  fpiritual  court  for  tithes  of  herbage  of  dry  cattle,  the 
defendant  furmifed  for  a  prohibition,  that  every  paridiioner  there, 
which  had  milch  kine  and  calves  under  the  number  of  feven,  fhall 
pay  for  every  calf  he  rears  a  halfpenny,  for  every  one  he  kills  a 
penny,  and  for  every  one  he  fells  the  tenth  penny ;  and  if  he  has 
feven  or  above,  to  give  one  in  fatisfadlion  of  tithes  of  them,  and  of 
all  dry  cattle.     And  they  held  this  to  be  an  ill  modm,  becaufe  if 
the  parifliioner  had  only  dry  cattle  and  no  calves,  he  pays  nothino-, 
and  it  is  uncertain,  whether  he  ftaall  have  calves  or  not,  and  fo  it 
is  an  uncertain  thing  for  a  certain  duty.     And  Allen's  cafe,  2  Roll. 
265.  d.  p.  2.  a  prefcription  to  pay  one  penny   or  thereabouts  for 
€very  acre  of  arable  land  in  lieu  of  tithes,  naught  for  the  uncer- 
tainty.    And  I  Keb.  612.  Took  verf.  Ledgard,  a  modus  to  pay  4  y. 
for  every  day's  plowing  of  wheat,   and  2  s.  for  every  day's  plowing 
of  barley,  is  not  good  for  the  uncertainty ;  but  if  the  modus  had 
been,  fo  much  for  every  day's  work,  with  an  averment  that  it  is 
certainly  known,  and  the  contents  of  it,  it  might  be.     And  a  note 
on  the  fide  of  Dr.  Leyjield'%  cafe  in  Hob.  1 1 .  where  the  principal 
cafe  was,  a  libel  for  tithes  of  ftables,  fuggefting  a  prefcription  time 
out  of  mind  for  the  parfons  to  have  a  tnodiis  decimandi  for  the  houfes, 
ftables,  and  buildings,  vix.  after  the  rate  of  the  tenth  part  of  the 
yearly  rent  or  value  of  the  fame,  and  a  prohibition  was  granted  in 
the  cafe,  with  diredlions  to  declare.     And  on  the  fide  of  that  cafe 
is  this  note,  viz.  that  modus  decimandi  can  hardly  ftand  to  rife  and 
fall  according  to  the  rent  by  prefcription.    And  though  fuch  a  modus 
be  allowed  to  be  good  in  Dr.  Grant's  cafe,  yet  that  cafe  is  made  a 
quefi:ion  in    i   Roll.  642.  //,  i.  and  the  authority  of  Dr.  Lcyjield's 
cafe  oppofed  to  it.     Secondly,  this  modus  is  void,  becaufe  it  gives 
room  to  the  parifhioner  to  defraud  the  parfon,  for  it  is  in  the  power 
of  the  parifiiioner  to  take  a  great  fine,  and  referve  a  fmall  rent, 
and  fo  the  parfon  fhall  have  nothing.     For  the  cuftom  is  to  pay 
2 ;.  per  pound  veri  adauBi  annualis  redditus  vel  valoris,  Anglice^ 
of  the  true  improved  yearly  rent  or  value,  refpeSllvorum  terrarum 
ft  tenementorum :  alfo  the  parfon  cannot  come  to  the  certain  know- 
ledge, what  rent  was  referved.     And  he  cited  the  cafe  of  JVilfcn 
'oerj.  le   Evcfque  de   Carlijle,    a   modus  for  tithe  wool,  that  if  the 
parifhioner  had  under  ten  fleeces,  that  he  (hould  pay  one  penny  to 
the  parfon  for  each,  in  lieu  of  tithes ;  and  if  he  had  more,  that  he 
fhould  deliver  to  the  parfon  the  tenth  part  of  his  wool  upon   his 
confcience  without  fraud  or  covin,  fine  vifu  vel  ta^u  of  the  parfon ; 
and  held  to  be  ill,  becaufe  it  lays  the  parfon  open  to  be  defrauded. 
I  And 
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And  my  lord  Hobart  in  his  report  of  the  cafe  fays,  that  it  is  a  weak 
aufwer'to  fay,  that  if  it  be  not  a  juft  tenth,  the  parfon  may  refufe 
it,  and  fue  for  his  due:  for  firft,  he  hath  no  means  to  be  affured 
whether  it  be  true  or  not,  fo  his  fuit  may  be  caufelefs :  fure  he  may 
be  it  may  be  fruitlefs.  Hob.  107.  i  Roll.  647,  648.  /.  5.  Secondly, 
the  fuggeftion  in  this  cafe  is  not  futBcient,  becaufe  it  is  not  averred, 
what  was  the  value  of  the  land,  nor  what  rent  was  paid  for  it,  as 
it  ought  to  have  been ;  for  it  is  only  faid,  licet  the  plaintiff  obtulit 
ct  paratus  fuit  et  exifJt  ad  fohendum  praediclam  ratam  2  5.  pro 
qiialibet  ct  utraque  libra  veri  adaii6ii  anmialis  redditus  vel  valorii 
tcrrariim  et  tenementorim  praediSiorum,  &c.  without  faying  how 
much  that  was,  or  what  fum  was  tendered;  and  for  this  the  fug- 
geftion  is  ill.  For  in  every  fuggeftion  of  a  modus  the  party  ought 
to  aver  the  performance  of  the  confideration,  or  fomething  which 
tantamounts,  and  fo  bring  his  cafe  within  the  compafs  of  the  cuftom, 
by  averring  that  he  has  done  as  the  cuftom  requires.  And  for  that 
he  cited  i  Roll.  Rep.  38,  39,  62.  3  Cro.  139.  (Note,  the  cafe  in 
Rolle  is  againft  the  objedion,  and  takes  the  diftindion,  where  the 
modus  extends  to  fuch  of  the  parifhioners  as  keep  cows,  ^c.  there 
the  plaintiff  mufl  (hew,  that  he  keeps  cows :  but  where  the  modus 
is  to  pay  money,  (^c.  in  lieu  of  tithes,  there  the  plaintiff  need  not 
allege  payment,  &c.  becaufe  it  is  a  good  ground  for  a  prohibition, 
that  the  parfon  fues  for  tithes  in  kind  j  whereas  a  7nodus  ought  only 
to  be  paid,  and  not  tithes  in  kind,  and  confequently  the  parfon 
ought  to  fue  for  the  modus,  i  Roll.  Rep.  63.  S.  C.  And  the  cafe 
of  3  Croke  well  underflood,  turns  upon  the  lame  diflinftion. 

Mr,  ferieant  Broderick  faid,  that  the  value  of  land  was  certain 
enough,  and  made  the  modus  certain  enough,  according  to  the  rule, 
id  certum  efl  quod  certum  reddi  poteft ;  that  the  value  of  land  was 
fuch  a  certainty  as  the  law  took  notice  of,  and  therefore  where  a 
man  demlfed  a  chamber,  paying  for  it  yearly  fo  much  as  it  fhould 
be  reafonably  worth,  debt  was  brought  for  the  rent,  with  an  aver- 
ment that  the  IcfTce  held  the  chamber  from  fuch  a  time  to  fuch  a 
time,  and  that  for  that  time  it  was  reafonably  worth  fo  much. 
Stiles  397.  Farmer  and  Lawrence.  And  in  powers  in  fettlements 
for  tenants  for  life  to  make  leafes,  it  is  a  common  irovifo,  that  the 
beft  improved  rent,  that  may  be  reafonably  had  for  the  fame,  be 
rcfervcd.  And  2  Cro.  671.  Page's  cafe,  it  was  held  to  be  a  good 
cuftom  of  a  manor,  that  the  land  was  demifable  for  twenty-one 
years,  paying  three  years  value.  So  2  Leon.  117.  a  tenure  was  by 
the  fervice  Jhhcndi  pojl  quamlibet  'vacatiojiem  five  alienationem  the 
Mod.  132.  value  of  the  annual  profits  of  the  lands.  So  is  the  cafe  of  Titus 
''ceyf.  Perkins,  the  cuftom  of  a  copyhold  manor  was  for  the  tenant 
upon  admittance  to  pay  to  the  lord  for  a  line,  tantam  denariorum 
fummam  quantum  the   tenements  valebant  per  annum  fempore  talis 

admifjionis  j 
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adiiiijiotiis ;  and  adjudged  by  the  Common  Pleas,  and  affirmed  upon  ' 

a  writ  of  error  in  the  King's  Bench,  to  be  a  good  cuftom,  becaufe  \ 

it  is  certain  enough,  and  illuable,  and  triable  by  the  country,  if  it  I 

be  of  fuch  a  yearly  value  or  not,  2,  Lev.  255.    3  Mod.  132.     And  ' 

that,  as  it  is  certain  enough,  fo  of  confequence  it  is  well  enough 
known.  He  fiid,  that  the  principal  cafe  of  Dr.  Lcyjield  was  for 
him  ;  and  that  as  to  the  marginal  notes,  they  were  not  to  be  re- 
garded, being  added  as  he  fuppofed  by  the  editor  of  the  book,  but 
were  not  my  lord  Hobarfi,  many  of  them  being  of  matters  which 
happened  after  his  death.  He  faid,  that  Dr.  Grant's  cafe  was  in 
point,  where  the  cafe  was,  a  libel  by  Dr.  Grant  in  the  fpiritual 
court,  alleging  a  cuftom  for  every  pariOiioner,  &c.  occupying,  &c. 

a  manfion-houfe,    &>.   to  pay  quarterly  7iomme  et  loco   dccimarum  \ 

fiiarum  juxta  ratam  ciijiiflibet  20s.  rent  per  animm  ex  qualibet  hu-  \ 

jujmodi  domo,  &c.  2s.  and  upon  a  fuggeflion  of  a  difcharge  by  the 
31  Hen.  8.  a  prohibition  was  granted,  and  upon  traverfe  of  the 
fuggeftion,  there  was  a  verdid  for  Gra?it,  and  upon  motion  by 
Grant  for  a  confultation,  it  was  oppofed,  becaufe  the  cuflom  was 

againft  common  right,  no  tithes  being  to  be  paid  for  houfes,  and  .    ] 

therefore  void.     But  a  confultation  was  granted,  becaufe  this  might  I 

have  a  lawful  commencement ;    for    this  modus  decimandi  might  \ 

have  been  paid  time  out  of  mind  for  all  the  tithes  of  the  land,  upon  i 

which  the  houfes  were  built,  and  the  lands  being  built  after  would  I 

not   take  away  the  right  of  the  parfon.      11  Co.  \^.b.     He  faid, 

that  though  according  to  this  modus  the  parfon   might  have  more  j 

one  year,  and  lefs  another,  yet  that  would  not  make  it  void ;  and 
for  that  he  compared  it  to  the  cafe  in  Co.  Litt.  96.  a.  a  tenure  to 
flaeer  all  the  flieep  depafturing  within  the  lord's  manor,  that  is 
certain  enough,  although  the  lord  hath  fometimes  a  greater  number 
there  and  fometimes  a  lefs,  being  referred  to  the  manor,  which  is 
certain.  j 

Holt  chief  juftice  was  of  opinion  upon  the  firfl  ftirring  this  cafe,  ^^o  prohibi- 
that  the  ?}iodus  vf&s  not  good:  and  that  upon  the  face  of  it,  it  ap-"°"'°,''^ 

J      1    •    1  L  1-1  I  y  r       granted  on  , 

peared  plainly  to  be  nothing  but  an  agreement  between  the  parfon  old  compofi-  \ 

and  the  parifhioners.     If  it  were  an  ancient  compofition   with  the ''O"'.  bwthcy  ' 

confent  of  the  patron  and  ordinary,  before  the  1 3  Eliz.  c.  1  o.  that  °^\^s,ltdhL 

would  bind  the  parfon ;  but  then  that  was  no  ground  for  a  prohi-  low. 

bition,  being  it  might  be  pleaded  and  tried  below  in  the  ecclefia-  ; 

flical  court.     That   there  had  been  formerly   prohibitions  granted  ' 

upon  fuggeftions  of  compofitions,  and  that  there  were  old  cafes  to 

that  purpofe,    but  that  it  had  been  held  othcrwife  fince ;    which 

Powell  agreed.     But  if  it  were  a  compofition  made  fince    1 3  Eliz.  Compofitmn  \ 

it  was  void.     He  faid,  that  a  compofition  time  out  of  mind  was '"'"". '3  e;iz. 

a  modus.     Taking  it  to  be  a  modus,  it  would  be  hard  to  maintain  '*  *  '  "  , 

it  to  be  good  ;  taking  it  as  to  the  yearly  rent,  it  could  not  be  good,  \^1°','qI^^'  \ 

5    O  becaufe  fhara's  cafe.  ! 
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becaufe  the  land  might  be  unlet,  and  then  no  tithes  would  be  paid ; 
or  it  mi-^ht  be  let  at  an  under-rent  with  a  fine,  and  then  the  parfon 
would  be  cheated.  And  as  to  the  value,  in  cafe  the  lands  Ihould 
be  unlet,  who  (hould  determine  what  that  was.  He  faid,  that  if 
the  moJus  were  void,  it  was  in  vain  to  grant  a  prohibition  to  try 
it,  becaufe,  though  it  fliould  be  found  for  the  plaintiff,  yet  the 
court  muft  grant  a  confultation.  And  to  that  purpofe  he  remem- 
bered the  cafe  of  Dix  verf.  JVoodfon  adjudged  Hil.  8  Will.  2.  B.  R. 
where  a  prohibition  v/as  granted  upon  a  fuggeflion  of  a  cuftom 
within  the  hundred  of  D.  to  pay  no  tithes  for  agiftment  of  barren 
cattle,  and  in  a  declaration  upon  the  prohibition  iffue  was  joined 
upon  the  cuftom,  and  found  for  the  plaintiff,  and  notwithftanding, 
becaufe  the  cuftom  was  void  in  law,  a  confultation  was  awarded. 
And  he  remembered  the  diftinftions  taken  in  that  cafe,  about  a 
cuftom  in  non  decitnando.  He  faid,  that  Dr.  Levfield's  cafe  was  a 
full  cafe  againft  the  modus,  for  that  the  parfon  might  fue  in  the 
Spiritual  Court  for  the  cuftomary  duty  ;  which  the  reft  of  the 
judges  agreed.  As  to  the  exception  to  the  fuggeftion,  he  faid,  it 
was  well  enough,  for  it  was  enough  for  the  plaintiff  that  came  for 
the  prohibition,  to  bar  the  defendant  of  his  fuit  in  the  court  below, 
which  is  fufficiently  done  by  the  fuggeftion  of  this  jnodus,  if  it  be 
good ;  for  then  the  parfon  ought  not  to  fue  for  tithes  in  kind,  but 
for  the  modus.  But  the  laft  time  the  cafe  was  ftirred,  after  hearing 
Mr.  ferjeant  Broderick,  he  was  for  granting  a  prohibition,  and  put- 
ing  the  plaintiff  to  declare,  and  the  defendant  might  demur,  and 
the  point  be  determined  judicially.  I  did  not  well  hear  his  reafons, 
but  I  apprehended  them  to  be,  becaufe  the  value  of  land  was  a 
thing  well  known,  and  confequently  certain  enough  :  that  if  fuch  a 
compofition  had  been  made  before  1 3  FJiz.  and  confirmed,  it  would 
have  bound  the  fucceffors :  that  as  the  parfons  might  by  cuftom 
have  tithes  of  things,  of  which  they  had  no  right  to  have  any  by 
the  common  law,  as  fidi,  &c.  fo  cuftom  might  model  or  reftrain 
their  tithes,  or  alter  them. 

But  the  other  three  judges  were  againft  granting  a  prohibition, 
becaufe  this  was  a  void  modus,  being  an  uncertain  recompenfe  for  a 
certain  duty.  And  therefore,  though  it  might  be  certain  enough 
for  a  tenure  or  contract,  yet  it  was  not  fo  certain,  as  that  in  confi- 
deration  of  that,  they  could  adjudge  the  parfon  ought  to  be  barred 
of  his  tithes  in  kind.  Alfo  they  thought  this  unreafonable,  becaufe 
the  quantum  of  the  rent  was  not  in  the  conufance  of  the  parfon, 
and  fo  he  could  not  know  what  to  demand  or  fue  for,  and  was 
expofed  to  be  cheated ;  and  for  the  value  of  the  land,  they  thought 
it  unreafonable,  that  the  parfon  fliould  be  put  under  a  neceflity 
every  year  of  trying  that,  upon  any  difference  between  him  and  his 
parifhioners,  upon  the  peril  of  cofts.  They  faid,  that  it  was  plain 
I  this 
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this  was  an  agreement  between  the  parifhioners  and  fome  of  their 
former  parfons,  and  now  they  had  a  mind  to  turn  this  into  a  tnodus; 
but  that  it  could  not  be. 

Powell  juftice  faid,  there  was  no  cafe  Hke  this  in  the  law,  where 
a  prohibition  had  been  granted  upon  fuch  an  uncertain  modus. 
Fvms  juftice  faid,  that  the  modm  was  too  high,  i:iz.  two  (hillings 
in  the  pound,  and  that  while  he  fat  in  the  Exchequer,  if  a  modm 
were  high,  they  always  difallowed  it;  your  ancient  modiu's  being 
very  low,  one  penny,  or  two  pence,  &c.  And  the  rule  to  fliew 
caufe  was  difcharged  by  the  three  judges  againft  the  chief  juftice- 
The  fame  motion  was  made  in  the  Common  Pleas  in  T^rmity  term 
following  by  ferjeant  Weld,  and  oppofed  by  ferjeant  Parker.  And 
the  chief  juftice,  and  Nevill,  and  Blencowe  held  the  modus  void ; 
but  Tracy  gave  no  opinion,  it  not  being  neceflary.  And  in  a  cafe 
by  Eiiglijlo  bill  in  the  Exchequer  between  the  fame  parties,  the  tno- 
dus  was  decreed  to  be  void  by  all  the  barons.  In  confideration  of 
which  judgments  in  the  King's  Bench  and  Exchequer,  the  three 
judges  of  the  Common  Pleas  faid,  they  would  not  have  granted  a 
prohibition,  though  they  had  not  thought  it  fo  clearly  a  void 
modus.     Ex  relatione  m'ri  Pengelly. 

Regina  vcrf.   Wigg. 

THE  defendant  was  indidled  for  keeping  of  hogs  here  in  town,  S.  C.  Salt. 
in  fome  of  the  back  ftreets,  contra  formam  Jlatuti.     And  in^j'^^^en^fg^ 
Mr.  Whitaker  moved   to  quafli    the   indictment,    becaufe  by  the  anufancecon- 
2  Will.  Of  Mar.  feff.  2.  cap.  8.  feSi.  20.  there  was  a  particular  pe- eluding  with 
nalty  appointed  for  this  offenfe,  viz.  forfeiture  of  the  fwine  to  ^^^'J'JtZ/.'"'"""^ 
ufe  of  the  poor  of  the  parifh  where  they  are  kept,  and  therefore  an 
indiftment  would  not  lie,  at  leaft  not  upon  the  ftatute  as  this  was, 
by  concluding  contra  formam  fiatuti.     And  he  cited  the  cafe  of  the  ^''^«'^'- 
King  and  Watfon,    where   it  was    adjudged,    that  an    indidlment  sark.°i"o6. 
would  not  lie  for   keeping  an  alehoufe   without  licence,    becaufe 
there  is  a  particular  penalty  appointed  by  act  of  parliament. 

Holt  and  the  court  agreed  the  cafe  of  the  King  and  Watfon,  be-  See^  ^^Ro. 
caufe  the  keeping  an  alehoufe  without  licence  was  no  offenfe  at  ^^l[  ^^°' 
common  law;  and  they  took  the  difference,  where  a  new  penalty  9 Rep. 57, 58. 
is  appointed  by  adt  of  parliament  for  a  matter  that  was  an  offenfe  ^^^^-  536. 
at  common  law,  there  you  may  either  take  that  remedy  which  is  ,  Buift.  11*5. 
given  by  the  aft  of  parliament,  or  proceed  by  way  of  indiftment  as  Bro  Aaion 
you  might  have  done  before:  and  therefore  keeping  of  fwine  in  the  "^^^*    '* 
city,  (Sc.  being  a  nufance  at  common  law,  the  profecutor  is  at  li- 
berty either  to  proceed  by  way  of  indidment  for  the  nufance,  or 

to 
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to  take  that  more  expeditious  remedv,  which  is  given  him  by  the 
a£t  of  parliament,  by  fale  of  the  i"\vine.  But  where  the  flatute 
makes  the  offenfe,  there  y.^u  muft  purfue  that.  .  As  to  the  cortra 
formam  Jiatuti,  tlie  offenfe  being  an  offenfe  at  common  law,  that 
Ante,  149.  was  but  furplufage,  and  would  do  no  harm.  But  befides  they  faid, 
that  if  the  defendant  had  any  hopes  in  his  exception,  he  fhould 
demur;  for  that  it  was  a  rule,  never  to  quadi  indidlments  for 
nufances. 

Thornborow  'verj.   Whitacre. 

s.C.  6  Mod.  A  CTION  upon  the  cafe,  in  which  the  plaintiff  declares  upon 
^S^lk  Q7  L\  an  agreement  between  the  plaintiff  and  defendant,  that  the 
jjjumpfit  in  defendant  in  confideration  of  2s.  bd.  in  hand  paid,  and  of  4/.  \js. 
confideration  ^  ^_  j-q  j^g  p.^jj  upon  the  defendant's  performing  the  agreement 
ve/two°rye ''  ^f  his  part,  deliberaret  to  the  plaintiff  two  grains  of  rye  corn  on 
corns  next  Monday  the  29  of  March,  and  four  grains  of  rye  corn  on  Monday 
Monday,  and  jj^gj^  j^gj^j  follov/ing,  and  eisht  grains  of  r^^e  corn  on  Monday  next 

double  every  i,^/in  -ij/-  •  r 

fucceeding      alter  the  Monday  lafr  mentioned,  and  lixteen  grains  or  rye  corn  on 
Monday  for  a   Moi^day  next  after  the  faid  third  Monday,  and  double  the  number 
^/Keb  c6q    °^  grains  of  rye  corn,  w^;.  thirty-two  grains  of  rye  corn  on  Mon- 
I  Vent.  267.  day  next  after,  being  the  fifth  Monday,  ct  progrcjfu  fic  deliberaret 
quolihet  alio   die  liinae  fucccjjive   infra   umim  annum  ab  eodem   29 
Martii  bis  tot  grana  fecalis  quct  die  lujiae  proximo  praecedciite  re- 
fpeclive  deliberanda  forent,  &c.  the  defendant  demurs  to  the  decla- 
ration. 

Mr.  Salkeld  to  maintain  the  demurrer  faid,  that  the  agreement 
appeared  upon  the  face  of  it  to  be  impoffible,  the  rye  to  be  delivered 
amounting  to  fuch  a  quantity,  as  all  the  rye  in  the  world  was  not 
fo  much,  and  being  impoffible  was  void,  and  the  defendant  not 
bound  to  perform  it.  He  faid,  that  there  were  three  forts  of  im- 
poffibilities  j  impojjibilitas  legis,  fuch  are  all  immoral  adtions,  as 
to  murder  7'-  S-  ^^'-  Secondly,  impojjibilitas  rei,  fuch  as  are  all 
natural  impollibilities,  which  cannot  be  done  from  the  nature  of 
the  thing  ;  Thirdly,  ijnpofjibilitas  faSIi,  "viz.  fuch  an  impoifibili- 
ty,  as  tliough  there  is  nothing  in  the  nature  of  it  impoffible  to  be 
done,  yet  it  is  impoffible  for  a  man  to  do,  as  to  touch  the  hea- 
vens, or  go  to  Rome  in  a  day.  And  a  covenant  or  condition  to 
do  any  of  thefe  impoffibilitics  is  void.  And  he  mentioned  the  cafe 
in  Lit.  fcSf.  129.  that  though  relief  be  by  law  to  be  paid  imme- 
diately upon  the  death  of  the  tenant,  yet  if  the  relief  be  a  rofe, 
or  a  bufliel  of  rofes,  if  the  tenant  die  in  winter,  the  lord  fliall  not 
diftrain  for  his  relief,  till  the  feafon  that  rofes  come ;  becaufe  lex 
non  cogit  ad  ifnpojjibilia ;  and  the  law  takes  notice  that  rofes  cannot 
3  be 
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be  kept,  but   otherwife   of  wheat,  &c.  which  may.     Note   alfo,  j 

thefe   other   cafes  40   Edw.  3.  6.  a.  per  Finchden  :    if  a  man   be  Fitzh.  Cove-  1 

bound  by  his  deed  to  do  things  which  cannot  be  done  by  impofli-  nan:  16. 
bihty  (although  it  was  his  folly)  yet  the  deed  is  void ;  but  a  man 

is  liable  to  do  as  far  as  can  be  done  by  the  power  of  a  man.     And  \ 

the  principal  cafe  there,  which  is  alfo  cited  i  Co.  98.  a.  and  abrid-  ; 

ged  Fitz.  Cov.  16.  and  is  put  in  Perkms,  feSl.  738.  that  if  a  leafe  1 

be  made  of  a  wood,  and  the  lefTee  covenants  to  leave  the  wood  in 
as  good  plight  as  it  was  at  the  time  of  the  leafe  made,  and  during 

tiie  term  the  wood  is  blown  down  by  a  fudden  tempeft,  the  lef-  Diers?.  a.  i 

for  fhall  not  have  an  aftion  of  covenant:  otherwife  in  cafe  of  a  Alien  27.  I 

like  covenant   upon  a  leafe  of  a  houfe,   and  the  houfe  is  blown  I 

down  by  a  tempeft  during  the  term.     For  in  the  laft  cafe  it  is  in  j 

the  leflee's  power  to  have  the  houfe  in  as  good  plight  as  it  was  at 
the  time  of  the  demlfe ;  and  for  that  reafon,  though  it  was  blown 
<lown  by  a  tempeft,  yet  the  leffee  muft  rebuild  it,  becaufe  it  was 
his  own  agreement :  but  in  the  firft  cafe  it  is  impoffible,  becaufe 
the  leflee  cannot  make  the  trees  grow  again  as  they  were  before ;  and 
therefore  by  reafon  of  the  impoflibility,  he  is  excufed  from  his  co- 
venant.    C.  L.  206.  b.  a  bond,  condition  that  if  the  obligee  go 

from  Wejlminfier  to  Rome  within  three  hours,  that  the  bond  fliall  ' 

be  void,  the  bond  is  abfolute,  and  the  condition  void.     So  of  a  ^ 

feoffment  with  the  like  condition. 

Holt  chief  juftice.     Suppofe  A.  for  money  paid  him  by  B.  will  ,  ' 

undertake  to  do  an  impoffible  thing,  fhall  not  an  adion  lie  againft 
him  for  not  performing  it ;  as  in  cafe  of  a  bond  with  fuch  an  im- 
poffible condition,  the  bond  is  fingle.  So  where  a  man  will  for  a 
valuable  confideration  undertake  to  do  an  impoffible  thing,  though 
it  cannot  be  performed,  yet  he  fhall  anfwer  damages. 

And  as  to  the  impoffibility  the  court  faid,  it  was  only  impoffi- 
ble with  refped  to  the  defendant's  ability,  which  was  not  fuch  an 
impoffibility  as  would  make  the  contradl  void.  And  the  chief  ju- 
Aice  faid,  the  words,  qiwltbet  alio  die  hmae,  muft  be  conftrued 
what  we  fay  in  EngliJJ:i,  every  other  Monday,  that  is,  every  next 

Monday  but  one,  and  that  would  bring  the  contracfl  nearer  to  the  I 

defendant's  ability  of  performance.  And  he  faid,  that  ijnpojjibilitas 
.rei  et  fa&i  were  all  one. 

Powell  faid,  that  though  the  contradt  was  a  foolifh  one,  yet  it  ' 

would  hold  in  law,  and  that  the  defendant  ought  to  pay  fomething  < 

for  his  folly.  ] 

Upon  this  occafion  the  cafe  in  i  Lev.  1 1 1 .  James  verf.  Morgan 
was  remembered,  which  was  an  agreement  to  pay  for  a.  horfe  a  : 

,      .  5  P  barley 
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barley  corn  a  nail,  for  every  nail  in  the  horfe's  flioes,  and  double 
every  nail,  which  came  to  500  quarters  of  barley ;  and  at  a  trial 
before  Hide  chief  juftice  the  jury  gave  the  plaintiff  the  value  of  the 
horfe  in  damages,  and  he  had  his  judgment :  which  cafe  was  ad- 
mitted of  all  hands  to  be  good  law,  and  did,  as  the  counfel  for  the 
plaintiff  urged,  rule  this.  But  Mr.  Salkeld  faid,  that  differed  from 
this,  becaufe  that  was  pofTible  to  be  performed,  though  it  was  an  ill 
bargain,  but  this  impolTible. 

The  counfel  for  the  defendant  perceiving  the  opinion  of  the  court 
to  be  againfl  his  client,  offered  the  plaintiff  his  half  crown  and  !-.is 
coft,  which  was  accepted  of,  and  fo  no  judgment  was  given  in 
the  cafe. 

Kinfman  verf.  Crooke. 

Thedepofi-    TN  a  trial  at  bar  May  14,   1705.  of  an  iffue  direfted  out  crf"Chan- 

tionsin  ^han    |   ^ery,  to  try  i(  a  leafe  was  made  in  purfuance  of  a  power,  which 

whocouM™*"  was  to  make  leafes  for  the  befl  rent  that  could  be  got:  a  wrtnefs 

then  lee,  but  named  Rujhley  was  examined  in  Chancery  concerning  the  value  of 

anrwrnch^hc  ^hc  land,  having  b.-en  colledor  of  the  rents ;  and  at  the  time  of  his 

now  referred  examination  in  Cnuncery  he  referred  to  and  confuked  his  rental. 

to,  are  permit- gyj  ^ow  at  this  trial  he  was  become  blind,  and  therefore  his  exa- 

in  evidence"   mination  in  Chancery  and  depofnions  there  were  admitted  to  be 

read }  becaufe  if  he  had  been  fo  ill  as  that  he  could  not  have  come 

to  the  trial,  they  had  been  good  evidence,  and  now  he  is  difabled 

to  confult  the   rental  by  the  aft  of  God,  and  therefore  the  fame 

reafon  holds.     He  alfo  gave  evidence  of  what  he  remembered  befides. 

Secondly,  6000  /.  was  devifed  to  A.  and  B.  in  trufl  to  purchafe 
lands  to  he  fettled  on  Fra  as  Go/ton  for  life,  with  remainder  to 
his  fons  in  tail  in  contingency,  remainder  to  JViiliavi  Gofton  for 
life,  with  contingent  remainder  to  his  ions  in  tail,  remainder  to 
Horold  Kinfman  in  fee,  with  power  to  make  leaies,  ut  f  pra^  &c. 
Francis  Goj ton  mide  a  leafe  to  Crook- ,  rendring  170/.  per  annum 
rent,  and  died ;  and  the  queflion  w,^s,  whether  the  value  was  270/. 
^er  annum  at  the  time  of  the  purchafe  or  not.  My  lord  Gorgti  and 
Mr.  Latin  the  truftees,  were  produced  as  wi'nefTes  to  prove  it. 
And  ir  was  objected,  that  they  were  not  witneffes,  becaufe  Kitiftnan 
the  remainder-man  not  joining  in  the  purchafe,  and  who  now  con- 
tefled  the  le.fe,  if  the  lanus  were  not  of  that  value,  it  would  be  a 
brci.ch  of  truft  in  the  cruftces,  and  they  would  be  li.>hle  in  Chan- 
cery to  m.ike  fitisf'.idtion  to  the  cijlu)^  qw  tnift,  and  tr-.re  ore  they 
•were  ftv^ive  evidence  to  excufe  themfelvcs.  Scd  non  allotdiur  per 
.Citnafn,  ...id  thcv  were  fworn  and  gave  evidence. 

Trin. 
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Regina  verf.  Beft. 

INdidment.     That  the  defendant   and  three  others,   exijlenfes  S.  r.  Salk; 
perfonae  malorum   nominutn^  &c.    et  compajfantes  devifantes  et^^^^  6  Mod 
inter  fe  confpirantes  how  to  cheat  the  Queen's  fubjeds  of  their  185. 
money,  &c.   1 8  of  December,  the  fecond  year  of  the  Queen,  An  indiftment 
falfo  illicite  nequiter  et  aftute  machinantes  intendentes  et  inter  fe  con-  ^°'^  confpinng 
fpir antes  quendam  P.  P.  non  folum  de  peciaiiis  fuis  decipere  et  defrau- j^^n  is  a.  fa.- 
dare,  verum  etiam  ipfum  P.  P.  de  bono  nomine  fama  Jlatu  et  cr^ ^«- ther  of  a  ba- 
tia  fuis  deprivare,  et  eiindem  P.  in  maximum  fcandalum,  cofitemptum,  „„[  averred  ** 
et  infamiam,  apiid  omnes  ligeos  et  fubditos   of  the    Queen  inducere,  he  was  not  the 
the  faid  day  apud  London,  viz.  fuch  a  pariili  and  ward,  falfo,  illi-  f^'*'^''«  ^"** 
cite,  deceptive,  malitiofe,  et  ex  iniqui  lucri  caufa  inter  fe  confpira-  ^ 
verunt,    machinaverunt,    confultaverunt,    et   agreeaverunt,  falfo,  in- 
jujie,  nequiter,  et  diabolice  ad  oneraudum  et  accufandum  praediBum 
P.  effe  patrem  infantis,  unde  praediBa  E.  E.  one  of  the  defendants 
tunc  gravida  fuit :  et  illi  adtunc  et  ibidem  praetendebant,  et  confpira- 
tione  inter  fe  fie  ut  praefertur  praehabita,  adtunc  et  ibidem  vi  et  armis, 
&c.  falfo  et  malitiofe  affirmabant,  et  quilibet  eoriim  adtunc  et  ibidem 
affirmabat  falfo  et  malitiofe,  quod  idetn  P.  tunc  nuper  praeantea  ha- 
buiJJ'et  carnalem  cognitionem  corporis  ipfius  praefatae  Eliz.  E.  et  ip- 
fam  pracfatam  E.  E.  carnaliter  cogmvif'et,    et  quod  ipfe  praefatus 
P.  fuit  pater  praetenf  infantis,  de  quo  praediBa  E.  E.  tunc  gravida 
fuit,  ut  ipfa  afferuit  et  praetendebat :  ac  quod  pro  ulteriori  executione 
praetmfforum  iidem  the  defendant  Beji  and  the  others  adtunc  et  ibi- 
dem inter  fe  agreeaverunt  et  conclufere,  quod  ipfe  praediBus  B.  ad 
praejatum  P.  accederet,  et  eundeni  P.  accufaret,  quod  ipfe  praediBus 
P.  tunc  nuper  praeantea  habuiffet  carnalem  cognttione7n  corpons  prae- 
fatae E.  E.  et  ipfam  E.  E.  carnaliter  cogiioviffet ,  et  quod  ipfe  prae- 
fatus  P.  fuit  pater   diBi  practeiifi  infantis,    de    quo  praetendebant 
ipfam  praediBam   E.  gravidam  effe.      Et  juratores  praediBi  fupcr 

facramentum 


1 168  1  rin.  1  erm  4  Annae  reginae. 

facr amentum  fuum  praediBum  idtcriiis  dicunt,  quod  pracdidius  Beft 
in  executione  praeviijforum,  ac  feciindum  praedi£ia  coufpirationeniy 
confultationem^  ct  agre amentum  inter  ipjos  beji  et  alios  defcndentes^ 
lit  praejertur,  prathabita,  pojlea  fcilicet,  the  faid  day  and  year  and 
place,  ac  in  diverfis  aliis  locis  injra,  &c.  vi  et  armis,  &c.  falfo, 
jiequiter,  fnalitiofe,  diabolice,  et  ex  iniqid  lucri  caufa,  in  atiditu 
quamplurimorum  ligeorum  et  fubditorum  of  the  Qnttu  Jidedignoruniy 
onerabat  et  accufabat  praedtButn  P.  quod  ipfe  praejatiis  P.  tunc 
nuper  praeantea  habiiijet  car?iale7n  cognitionem  corporis  praefatae  E. 
et  ipjam  E,  carna liter  cog7io'viJfet,  et  quod  ipfe  praefatiis  P.  fuit 
pater  di£li  praetenfi  infant  is  ^  de  quo  affirtnabant  praediBam  E.  tunc 
gr-avidam  effe :  ad  grave  damnum,  fcandalum,  et  defamationem 
praefati  P.  in  pe[fimum  et  pernitiofum  exemplum  omnium  aliorum  in 
conjimili  cafii  delinquentum,  et  contra  pace?n  di£lae  dotninae  reginae 
nunc  coronam  et  digJiitatem  fuas.     The  defendants  demurred. 

Mr.  ferjeant  Weld  for  the  defendant  took  exception  :  firft,  that 
it  did  not  appear,  that  any  thing  came  of  this  confpiracy,  and  bare 
confpiring  to  do  an  ill  thing  by  another  is  not  criminal,  unlefs  the 
thing  be  done ;  for  it  is  the  damage  the  party  receives  by  the  con- 
fpiracy, that  makes  it  criminal :  fecondly,  that  it  did  not  appear, 
that  the  fadls  the  defendants  confpired  to  charge  the  profecutor  with 
was  falfe,  and  a  confpiracy  to  charge  a  man  with  a  fa(fl  that  is 
9  Co.  56.  b.  true,  is  not  punifliable ;  and  therefore  the  indiflment  ought  to  have 
faid,  the  profecutor  was  not  the  father  of  the  child ;  and  for  the 
adverbs  of  falfly,  unjuftly,  wickedly,  and  devilifhly,  which  were 
inferted  in  the  indidment,  thofe  went  to  the  confpiracy,  and  the 
defendants  might  falfly  confpire  to  charge  the  profecutor  with  a 
fad:  that  was  true ;  as  if  they  had  promifed  him  not  to  do  it :  and 
he  refembled  this  to  the  cafe  of  perjury,  where  it  is  not  enough  to 
fay,  a  man  did  falfo,  &c.  fwear,  but  the  indidment  mufl  lay, 
that  the  fadl  was  falfe  :  thirdly,  the  woman,  upon  whofe  body  the 
child  was  fuppofed  to  be  begotten,  was  laid  in  the  indidment  by 
feveral  furnames ;  and  he  faid,  may  be  fhe  might  be  the  wife  of 
the  profecutor,  and  flie  might  go  by  his  name  among  the  reft  of 
her  alias ;  and  tliis  he  fiid  was  the  rather  to  be  intended,  becaufe 
they  charged  the  profecutor  with  being  pater,  which  he  could  not 
be  to  a  baltard  child  :  fourthly  the  indidment  ought  to  have  laid 
«  that  the    child  was  like  to  become  chargeable  to  the  parifh  ;  for 

unlefs  the  profecutor  by  this  accufation  were  like  to  be  fubjeded 
to  feme  penalty,  the  indidment  will  not  lie  :  the  indidment  here 
is  nothing,  but  that  the  defendants  confpired  to  tell  the  profecutor, 
that  he  was  the  father  of  the  child  £.  E.  was  big  with. 

Tiie  fecond  exception  was  ftirred  twice  before  in  Hilary  term, 

and  feemed  to  flick  much  with  the  court ;  and  they  ordered  pre- 

I  cedents 
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cedents  to  be  fearched.     And  for  the  Queen  were  cited  the  cafes 

of  the  Queen  againfl  Kimbcrly,   i  Lev.  62.     i  Sid.  68.  an  indidl-  Hoii unAGouU 

ment  for  confpirin^  to  charge  7-  S-   fot-  having  begot  a  baftard  of 'f'^'  f''^!  . 

,       ,      1        r  eS-   r^  1-  /-I.  though  thole 

the  body  of  T .  G.  to  the  intent  to  extort  money  out  of  hini ;  and  cafes  were  de- 
held  good,  and  yet  no  averment  that  the  profecutor  was  not  the  ^^'■^'^'  x*' 
father.     And  the  King  againft  A-mftrong,   i  Ve-.tr.  304.  an  indid-  ^^""^1°" 
ment  in  Hke  manner  for  confpiring  to  charge  one  for  the  keeping  ken  in  either 
of  a  baftard  child,  and  thereby  alfo  to  bring  him  to  difgrace.     And  '^^  '''*"'• 
in  both  thofe  cafes  a  confpiracy  without  any  further  adt  done  was  9  Co.  56.  b. 
held  to  be  indidlable. 

Now  this  Trinity  term  the  court  gave  judgment  for  the  Queen, 
for  they  faid,  the  defendants  were  charged  at  leail  with  a  con- 
fpiracy to  charge  the  profecutor  with  fornication.  And  though 
that  was  a  fpiritual  defamation,  yet  the  confpiring  to  do  it  was  a 
temporal  offenfe  and  indidtable,  and  the  confpiracy  was  the  git  of 
the  indidlment.  And  the  chief  juftice  faid,  that  confederacies 
were  one  of  the  articles  in  the  commiflion  of  oyer.  And  they 
faid,  that  E.  E.  could  not  be  intended  to  be  the  profecutor's  wife, 
and  efpecially,  as  Powys  faid,  becaufe  in  the  indidlment  fhe  was  - 
named  fpinfier. 

Upon  fome  of  the  arguments  in  this  cafe,  the  exception  in  the 
cafe  in   5  Co.  122.   Long'?,  cafe,  of  dans  was  cited,  for  which  the 
indidtment  there  was  held  inlufficient.     And  Holt  chief  juftice  faid, 
that  by  his  confent  they  would  not  be  fo  nice  again,   and  that 
there  was  not  a  cafe  in  the  law  like  that.     And  Poioell  faid,  that 
dans  did  tantamount  to  et  drdit.     And  Holt  and  Powell  agreed, 
that  the  cafe  of  perjury  diff-red  from  this  cafe,  becaufe  unlefs  the  • 
matter  that  is  fwoin  is  f.lfe,  it  is  not  perjury.     And  it  was  faid, 
that  the  profecutor  h.td  been  adjudged  by  two  juftices  to  be  the  re- 
puted father  of  the  baftari  E.  E.  was  big  with.     And  Holt  faid,  if    • 
the  defendants  had  pleaded  that  conviction,  it  would  have  been  a  conviflion 
good  bar  to  the   in'.dni:r.r.      i  owell  faid,  that  JVe/i's  precedents  before  two  ju- 
was  a  petty  judicious  book ;  but  Holt  faid,  that  there  were  many  ^'"^  *  ^°°'^ 
bad  precedents  in  it.  2e,go2. 

Queen  verf.  the  inhabitants  of  Stretford. 

A  Writ  of  error  of  a  judgment  given  at  the  feffions  of   the  s.  C.  Rep.  Q:. 
peace  for  the  county  palatine  of  Lanccifter  againft  the  dcfen-  t:  5'^' 
dants  for  a  nufance.     And  the  indidlment  was,  quod  alta  regia  via,  ^^^  ,,  •y.mu. 
&c.    1 1   'Januarii  privio,  fuit  et  adbuc  ejl  valde  hitofa  et  tarn  at?-  «ri  val'di  lu- 
'gufta  ita  quod  the  Queen's   people  cannot  pafs  without  danger  t>f ''^^  ^'",T^ ""' 
their  lives,  (^c.  and  the  inhabitants  of  Stretford  had  tune  out  of  people  cojid 

5  Q^  mind  "«  pa's- 
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mind  repaired  it,  and  ought  to  repair  it  as  often  as  need  was. 
The  indidtment  was  found  at  a  feffions  held  the  2 2d  of  July  the 
fecond  of  the  Qiieen.  The  defendants  pleaded  not  guilty,  and  a 
venire  facias  was  awarded,  returnable  at  the  next  quarter-feffions, 
and  upon  the  return  of  the  w«z;v  faaas  only  part  of  the  jury 
appeared,  and  thereupon  a  tales  de  circumjlantibus  was  awarded, 
and  the  principal  panel  and  tales  tried  the  caufe,  and  the  defen- 
dants were  found  guilty  and  fined  40  /.  The  plaintiffs  in  error 
afTigned  the  general  errors. 

Mr.  Raymond  for  the  plaintiffs  in  error  took  exception,  that  it 
appeared  upon  the  indidtment,  that  the  time  the  way  is  laid  to  be 
foeda  et  lutofa  is  the  nth  of  January,  which  is  in  winter,  and  it 
is  no  offenfe  for  the  highways  to  be  dirty  in  winter:  fecondly, 
that  the  matter,  in  which  the  nufance  feemed  to  be  affigned  by 
the  indictment,  was  that  the  way  was  tarn  aiigufta  ita  quod  the 
Queen's  people  could  not  pafs ;  and  that  the  parifh  was  not  indidl- 
able,  becaufe  the  ways  were  narrow  ;  but  there  was  a  particular 
power  vefted  in  the  juftices  of  peace  by  adl  of  parliament,  to 
widen  them,  but  the  paridi  had  no  power  to  widen  them. 

I  Ro.  Abr.         jJqIi  chief  juftice  and  Powell  held  the  indidment  naught,    for 

pL° .  want  of  faying,    that    the  way  was  out  of  repair.     And  Powell 

faid,  that  the  faying  it  was  tarn  angufta  that  the  people  could  not 

pafs,  was  repugnant  to  its  being  aha  regia  via ;  for  if  it  had  been 

fo  narrow,  people  could  never  have  paffed  there  time  out  of  mind. 

Cro.Car.  366.  And  Holt  chief  juftice  cited  JDuncotnb'^   cafe,    that   inclofing  the 

A.  inclofing    ]^fj(j  jiej^f  adjoining  to  the  highway  would  draw  upon  the  owner 

land  nigh  the      ^     ,        ,       ,     •'  ,  °  ^  ?.•',,.,  ^ 

highway  muft  0^  the  land  the  charge  of  repairing  the  highway. 

repair  the 

ig  way.  -pj^g  chief  juftice  took  another  exception,  that  here  was  a  raif- 

grantable  on    ^^''^^    ^o^   ^   tales  de  circumjlantibus  cannot   be  granted   upon  the 
a  -viniri  fa-   Venire  fucias.     And  the  judgment  was  reverfed. 


Darby  verf.  Anely. 

s.  C.  Salk.        A  Writ  of  error  was  brought  of  a  judgment  in  the  Common 
°'.        ,.    L\  Pleas,  and  the  writ  of  error  was,  quia  in  recordo,  Gf<r.  cu- 

\anance,  the  .    ^,  .      '  r  ■      •  •        r~-  ^     1  ■„  11  1 

writ  of  error  J'f/"^'''  icqueiae  quae  fmt  tn  curia,  (sc.  per  m Ham  ;  and  the  record 
was  kguf/a  returned  was,  the  defendant  attachiatus  fuit  per  breve,  &c.  de  pri- 
fhe  r'ecoTd  ^re-  '^^^^&^°  ^  "'^^"^  ^ic  ema7tans  ad  refpondendum  the  plaintiff,  one  of  the 
moved  by  wr/t  attomies  of  the  court  of  Common  Pleas,  juxta  libertates,  &c.  de 
of  privilege,  placito  tranfgrcffionis  fuper  cafum,  &c.  et  wide  the  plaintiff  in  pre- 

pria  perfona  fua  queritur,  &c.    And  a  motion  was  made  by  IVIr. 

Eyre  to  quafh  this  writ  of  error  for  the  variance,  the  writ  of  error 


i  being 
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being  of  a  judgment  in  a  plaint  by  bill,  and  the  record  returned  Now  fee  Stat- 
being  a  record  of  a  judgment  upon  a  writ  of  privilege.     And  it  1'^,''°' ^'^  , 
was  alleged,    that  attornies   had  two  ways  of  proceeding  in  the  whereby  thefe 
Common  Pleas,  either  by  writ  of  privilege,  or  by  bill;  and  that  ^^"^""^  "' 
thofe  proceedings  were  different.     The  cafe  of  Coveii  verf.  Deval,  ^'"^"  ^ 
2  Ltit.  1634,  1637.  was  cited,  where  an  attorney  brought  an  />7- 
^ebitatus  ajfumpfit  againft  an  executor,    and   the  entry  was,    that 
■the  defendant  attachiatm  fuit  per  breve  dominae  reginae  de  privi- 
Je'rio,  &c.  as  here;  and  the  defendant  pleaded  a  bond  to  a  third 
perfon  (landing  out,  quodque  the  defendant  nulla  babet  bona  feu  ca- 
talla  quae  fuerunt  his  teftators  tetnpore  mortis  fuae  in  manibus  fuis 
admitiijlranda,  nee  habuit  die  exhibitiotiis  billae  of  the  plaintiff,  in- 
ilead  of  brevis^  and  that  was  held  an  incurable  fault.     And  he  faid 
the  writ  of  error  in  the  cafe  of  Thurjion  verf.  Slatford,  which  was  Lutw.  905. 
an  indebitatui  ajfumpfit  by  writ  of  privilege,  and  was  loquela  quae  •^34.  '637- 
fuit  in  curia  7iojlra^  &c.  per  breve  noflrum.     And  fo  is  the  entry 
in  I  Lut.  905.  b. 

And  for  thefe  reafons  the  court  quafhed  the  writ  of  error. 

Foy  verf.  Lifter. 

A  Prohibition  was  granted  in  this  caufe  in  Michaelmas  term  lafl  S.  C.  Salk. 
to  a  fuit  in  the  ecclefiaftical  court  for  tithe  milk,  upon  a  ^-^^'  ^  j^j^^j 
fuggeftion  of  a  modus  to  pay  from  April  to  November  the  tenth  261. 
day's  milk  once  ikimmed  made  into  cheefe,  in  lieu  of  all  tithe  ^^'^^' P}' 
milk,  with  intent  to  have  the  cuflom  tried,  and  that  the  queflion  pi/,"^' 
mio'ht  be  judicially  determined.     For  the  plaintiff  in  the  prohibi-  Ray.  278. 
tion  were  cited  the  cafes  of  Auflin  and  Lucas,  3  Cro.  609.  Moore  ^  {^^''^g^ 
909.  a  fnodus  to  pay  the  tenth  cheefe  made  from  May  day  until /ifoa-^  to  pay 
the  firfl  of  Augufl,  in  recompenfe  of  all  tithe  milk  for  the  whole  from  JpH/  to 
year,   is  good,   becaufe  of  the  labour  of  the  paridiioner,   which  J^il'"d'^'y'\  * 
goes   to  the  making  the  milk   into  cheefe.     And  Latch  226.  a  milk  once 
modus  to  be  excufed  of   tithes  of  the   odd    flieaves  of  corn,  for ''^™'".^'^ 
making  the  reft  into  Inocks.  cheefe. 

Mr.  Eyre  for  the  defendant  argued,  that  the  labour  of  the  pa- 
rifhioner  here  was  imployed  about  the  lefs  valuable  part  of  the 
tithe,  and  that  would  diflinguidi  this  from  all  the  cafes.  For  i  Roll. 646. n; 
though  he  admitted  it  was  a  good  7fiodus,  in  confideration  that  the  ^J'^'^^'  '^^' 
parifliioner  wound  up  the  tenth  fleece  of  his  wool  at  his  flieering 
for  the  parfon,  to  be  difcharged  of  tithes  of  neckings,  or  the  dirty 
locks  ;  or  in  confideration  that  the  pariOiioner  made  the  grafs  into 
hay  for  the  parfon,  to  be  difcharged  of  tithes  of  the  after-mowth, 
yet  it  would  not  hold  vice  verfa. 

Now 
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Confuitation       Now  this  term  Mr.  Eyre  came  and  moved  the  court  for  a  con- 
v°ng"°hJ'fug-  fultation,  becaufe  the  plaintiff  in  the  prohibition  had  not  proved 
geftion  within  his  fugs;eftion  within  fix  months,  according  to  the  flatute  of  2  Ed.  6. 
iix  montns.     ^^1^}:,  jix  months  he  faid  were  to  be  accounted  from  the  tejie  of 
the  writ  of  prohibition,  which  in  this  cafe  was  the  25th  of  No- 
'ocmoer,  and  confequentiy  the  time  of  proof  expired  the   25th   of 
M(iy.     The  chief  juflice  upon  the  motion  doubted  if  this  claufe 
extended  any  farther  than  prohibitions  to  fuits  for  pred.al  tithes, 
and  upon  that  the  counfel  were  diredled  to  look  farther  into  it. 
And  after  upon  motion  by  Mr.  Eyre  in  the  abfence  of  the  chief 
juflice,  it  was  agreed  by  the  counfel  for  the  plaintiff  in  the  prohi- 
bition, and  by  the  court,  that  the  ad:  extended  to  prohibitions  to 
fuits  for  fmall  tithes  as  well  as  great.     WatJ07i  489.     Teiv.  102. 
2  Keb.  134.  and  the  court  granted  a  confuitation.     And  Mr.  Esre 
moved,  that  it  might  be  part  of  the  rule,  that  they  fliouid  have 
their  double  cofts  and  damages  according  to  the  flatute.     But  the 
court  faid,  that  could  not  be  made  part  ot  the  rule,  but  that  they 
mull  have  them  of  confequence.     Mr.  King  for  the  plaintiff  in 
the  prohibition  cited  the  cafe  in  Moore  573 .  that  the  time  of  fix 
months  given  by  the  2  Edw.  6.  to  prove  the  fuggeftion,  ought  to 
be  intended  fix  months  in  term-time,  and  that  the  vacation  fhould 
be  no  part  of  the  time,  and  that  confequentiy  the  time  in  this  cafe 
Noy  30.  and  ^^5  not  expired.     But  the  court  over-ruled  him,  and  faid,  it  had 
be'SkoS'  been  adjudged  contrary  wife  fince. 

•by  calendar,  and  not  lunar  months.     Hob,  179.     Litt.  Rep.  19. 

N.  B.  For  precedents  of  entries  of  proofs  of  fuggeflions,  fee 
Co.  intr.  462,  463,  464. 

Precedents  of  writs,  and  entries  of  awards  of  confultations  for 
default  of  proving  the  fuggeftion,  fee  AJhton\  intr.  444,  44^. 
Sjme  entry  Book  of  judgments  97.  and  Thefaurm  h\v.  80.  But 
note,  that  the  entry  in  Ajhton  is  '1,  in  the  award  of  the  cofls  j  for 
there  is  only  an  affeffment  of  theiu,  t/.'^.  idco  conjidratum  eji  that 
the  defendant  in  the  prohibition  rtcuptret,  &c.  And  fo  is  2'clv, 
119.     1  Brown/.  98.  S.  C. 

Scawen  verf.  Garrett. 

S  C  Salk.     ""  I     HE  riefend  nt  pleaded  his  privilege  of  attorney  of  the  Com- 
54?-  I      men  Pleas,  to  an  aftion  brought  in  this  court,  and  ;.kuded 

l!'r^ntt.3.  J,,  without  producing  any  writ  of  privilege.     Mr.  Ward  took  ex- 
vlegf°of''at'   ception  to  the   plea,  that  where  the  defendant  laid  himLli  to  be 

torney  of  the  Common  Hcas  need  not  fay,   prout  fata  per  recordum. 

4  attorney 
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attorney,  he  did  not  fay,  prout  patet  per  recordum;  and  yet  attorney  Fair.  g;. 
or  not,  muft  be  tried  by  the  record.  6  Mod  114. 

5  Mod.  310. 

Mr.  ferjeant  Brodcrick  faid,  that  the  precedents  were  all  otherwife, 
and  that  they  need  not  aver  it  by  the  record  ;  becaufe  the  matter  of 
record  was  not  the  only  matter  in  iflue,  but  alfo  the  identity  of  the 
perfon. 

The  court  inclined  againft  the  exception,  but  gave  day  over  to 
fearch  precedents.     And  now  Mr.  ferjeant  Brodcrick  faid,  he  could 
not  find  any  ancient  precedents ;  but  there  were  fome  in  fome  later  grevia  Jud. 
books,  and  they  were  all  without.     As  i  Brown,  intr.   2.  Thonipf.  169, 17a. 
intr.  4.  Cliffs  intr.   570.     And  he  faid,  that  the  plaintiff  by  his 
demurrer  had  confeffed,  that  the  defendant  was  an  attorney. 

Holt  chief  juftice  faid,  that  a  demurrer  confeffed  nothing  but 
what  was  well  pleaded.  They  all  agreed,  that  attorney  or  not,  was 
triable  by  the  record. 

The  chief  iuflice  faid,  there  were  two  ways  of  pleading;  this  rr  c 

matter,  10  as  it  could  not  be  denied,  viz.  with  a  projert  of  a  writ  pleading  pri- 
of  privilege,  or  of  an  exemplification  of  the  record  of  his  admiffion  ^''«g^  ofn- 
of  attorney.     Or  elfe  it  may  be  pleaded  as  it  is  here.     And  as  to  ^°^anoi  be^de- 
the  averment  by  the  record,  it  is  never  pleaded  as  a  matter  of  re-  nied. 
cord,  which  is  always  pleaded  with  time,  niiz.  of  fuch  a  term,  &c. 
but  never  any  plea  was  feen,  that  the  defendant  was  of  fuch  a  term  ^o.  intr.  570, 
admitted  an  attorney,  &c.     He  faid,  that  in  an  avowry  for  a  fine  571- 
in  a  court-leet,  you  never  fay,  prout  patet  per  recordum.     He  faid,  -Avowry  for  a 
that  the  plaintiff  in  this  cafe  might  have  pleaded  nid  tiel  record,  le^t  does^not'' 
The  exception  was  over-ruled.  hY,prouipnut 

per  recordum. 

Mr.  Ward  took  another  exception,  that  there  was  no  place  laid, 
where  the  defendant  was  attorney,  nor  where  the  Common  Pleas 
was.  And  though  by  the  flatute  the  Common  Pleas  is  to  be  held 
in  aliquo  certo  loco,  yet  that  need  not  be  Wejlminfter,  but  may  be 
Hertford,    &c.  i  Saund-  ^7- 

1  Sid.  362. 

2  Keb.  346. 

The  chief  juftice  faid,  it  was  not  neceffary  to  lay  a  "jemie  where  No-j^w/fneed 
the  defendant  was  attorney,  becaufe  that  being  a  matter  concern- be  laid  of  mat- 
ing the   perfon  of  the  defendant,   fliould  be  tried  where  the  writ  |"'  ^^^'^""[^^ 
was  brought.     And  therefore  where  alien  nee  is  pleaded  in  abate- of  thedefend- 
ment,  the ,  plaintiff  may    reply   generally,   that   he    was  born  in  ^nt. 
England,  without  laying  a  place,  becaufe  it  fliall  be  tried  where  Alien  pleaded^ 
the  writ  is  brought.     But  if  alien  nee  be  pleaded  in  bar,  there  the  Jntc  853, 
plaintiff  muft  reply,  that  the  plaintiff  was  born  in  England,  viz.  at  '°'4- 
lucn  a  place.  ■'      ^' 

5  R  Powell 
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Powell  agreed.  And  he  put  the  cafe,  where  in  trefpafs  the  de- 
fendant juftifies,  becaufe  the  plaintiff  is  his  villein  regardant  to  fuch 
a  manor,  G?c.  the  plaintiff  replies,  that  he  is  free:  he  need  not 
allege  a  place,  becaufe  it  fhall  be  tried  where  the  writ  is  brought. 
And  as  to  the  matter  of  laying  a  place  for  the  Common  Pleas,  the 
chief  juflice  faid,  it  was  not  neceffary,  for  they  could  write  to  the 
chief  juflice  of  that  court  by  that  name,  where-ever  the  court  was. 
And  he  could  not  imagine  the  reafbn,  why  it  had  been  held  necef- 
fary to  fhew  it  in  pleading  a  record,  unlefs  it  were,  that  that  was 
part  of  the  defcription  of  the  record. 

Potvell  gave  the  fame  anfwer  to  this  objedlion,  as  to  the  fecond. 

The  bill  was  abated,  nij,  &c. 

Regina  ve?f,  Sainthill. 

S.  C.  6  Mod. 

255-  A  Writ  of  error  of  a  judgment  given  at  the  fefjions  of  the  peace, 

s.  C.  Saik.     £^  before  the  juflices  of  the  peace,  upon  an  indidtment  for  not 
Inifiamentfor  repairing  a  bridge.     The  indidment  fets  forth,  quod  the  defendant 
not  repairing  r,/  ^/  am/is  apud  B.    &c.    occidentakm  partem  cujufdam  cotmnunis 
^"Z^mponnm  fontis  pcdalis  communiter  vocati  L.  fcituati  fuper  rivum  de  Calme  in 
ptddcm.         quadam  commiini  f emit  a  pedali  ibidem  ducente  a  B.  ufque  H.  ac  con- 
Palm.  389.     tinentem  in  fe  dimidium  ejiifdem  pontis  tarn  ruijtofam  cofifraBam  et  in 
1  Vent.  208.  dccafu  efj'e  permijit  oh  defeSlum  reparatiofiis  et  emendationis  ejiifdem 
partis,    ita    quod  ratione  inde  ligei  fubditi  diBae  dominae  reginae 
in  per  et  fuper  pontem  praediBum  ire,  tranjire,  feu  laborare,  prout 
debent  et  folebant,  fine  magno  pericuh  non  pojfunt,  ad  grave  damnum 
et  commune  nocumentum  corundem  fubdito7-um  et  ligeorum,  ac  contra 
pacem,  &c.  et  juratores  praediSli  ulterius  praefentant,  quod  the  de- 
fendant ratione  temirae,   &c.  reparare  debet  et  folebat.     This  cafe 
was  fpoke  to  twice  in  Michaelmas  term  lafl:.     And  Mr.  Ryre  took 
two  exceptions :,  Firft,  that  it  did  not  appear  to  be  a  bridge  in  a 
common  highway,  as  it  ought,  but  was  only  in  ccmmuni  femita. 
For  the  flatute  of  22  Hen.   8.  c.  5.  which  gives  the  jurifdidtion 
to  the  juflices  of  peace  in  their  felTions  in  cafes   of  nufances   of 
bridges,  is  confined  by  the  words  to  bridges  in  the  highways :  and 
fo  my  lord  Coke  holds  in  his  expofition  upon  that  flatute,  2  In/i.  joy. 
and  therefore  he  fays  the  indidtments  upon  the  ftatute  are,  quod 
pons  publicus  et  comtnunis  Jit  us  in  alt  a  regia  via  fuper  jiumen  feu  cur- 
Jum  aquae,  &c.     And  agreeable  to  this  are  the  precedents  in  IVe/l 
1 19,  156,  157.     Secondly,  that  the  indidtment  in  afligning  the  de- 
fedt  of  reparations  was  too  general,  being  only  cccidcntalcm  partem  j 
whereas  jt  ought  to  have  been  that  fo  many  feet  in  length,  and  fo 

many 
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many  in  breadth  were  riiimf.  &c.  And  for  that  he  cited  2  Ro//. 
81.  71.  16,  17.  an  indidnient  for  flopping  quatidam  partem  regiae 
viae  apud  K.  naught,  for  want  of  faying  what  part,  as  fo  many 
feet  in  length,  and  fo  many  in  breadth,  &c.  So  an  indidlment  for 
flopping  quaudam  partem  regtae  viae  continentetn  per  aeflijnationem 
io  many  feet  in  length,  and  fo  many  in  breadth,  naught  for  the 
uncertainty  of  per  aejlimationem.  To  the  firft  Mr.  King  made  an- 
fwer,  Firft,  that  this  muft  be  taken  to  be  a  bridge  in  a  common 
highway,  becaufe  it  is  faid  to  be  communis  pom,  and  that  by  reafon 
of  its  being  out  of  repair  ligei  fubditi  diSfae  dominae  reginae  could 
not  pafs  prout  dehent  et  folebant.  Secondly,  that  there  was  a  com- 
munis ftrata,  which  was  not  the  Queen's  highway,  as  C.  L.  ^6.  a. 
and  that  no  aftion  lies  for  a  nufance  in  fuch  a  way ;  but  only  an 
indidment :  and  that  the  way  in  queftion  muft  be  taken  to  be 
fuch.  And  that  the  juftices  had  an  original  power  of  inquiring 
into  nufances  by  their  firft  creation  by  the  ftatute  oi  Edw.  3.  before 
the  ftatute  of  22  Hen.  8.  that  in  Weji's  Precedents  156.  fe^.  346. 
there  was  an  indidlment  that  was  only,  that  communis  pons  apud, 
&c.  adeo  confraSlus,  &c. 

.    As  to  the  fecond  exception,  the  court  over-ruled   it  upon  the  For  not  re- 
•firft  argument,  and  held,  that  it  being  faid,  co?2fine?2tem  in  fe  rt'/w/- painng""- 
dium    ejufdem  pontis,    that    made   the   occidentaletn  partem    certain  /^.^/ofa'bi-^dge 
enough  ;  for  it  is  half  the  bridge,  be  that  half  more  or  lefs.     As  to  continmum  in 
the  firft  the  court  then  feemed  to  think  it  a  good  exception,  and/^/'j'"^'""'  . 
that  it  ought  to  have  been  in  femita  comnnmi  pro  omnibus  ligeis  do-       ^'"      ' ' 
minae  reginae :  and  if  it  had  been  fo,  they  agreed  it  would  have 
been  well,  for  that  the  bridge  need  not  be  laid  to  be  in  aha  regia 
•via.     But  as  to  Mr.  King's  firft  anfwer  they  held,  that  would  not 
help  it,  for  thofe  words   were  by  way  of  inference  only,  which 
would  do  no  good  without  premifTes. 

The  laft  day  of  Eafter  term  laft,  the  cafe  was  mentioned  by  the 
court,  and  they  held  the  indidtment  naught,  becaufe  it  was  pons 
pedalis,  which  fignifies  a  bridge  of  a  foot  long,  inftead  of  pedejiris. 
And  fo  it  does  not  appear  what  fort  of  bridge  it  is,  whether  a  Indiftmentfor 
bridge  for  carts  and  carriages,  or  for  horfes,  or  for  footmen  only,  a b^ridceouglt 
which  is  neceffary  to  be  fliewn.     And  the  cafe  in  Styles  108.  the  to  (hew  whac 
King  againft  Sir  Henry  Spillcr  was  mentioned,  where  it  was  allow-  foft">s. 
-ed  to  be  a  good  exception  to  an  indidlment  for  not  repairing  a 
bridge,  becaufe  it  did  not  ftiew,  whether  the  bridge  were  a  cart 
bridge,  or  a  horfe  bridge,  or  a  foot  bridge,  or  what  other  paffage 
was  over  it.     As  for  the  exception  to  communis  femita,  they  held  A  bridge  in 
it  was  well  enough.     And  they  remembred  the  cafe  of  the  King^™^""'- 
verf.  Thrower  in  my  lord  Hale's  time  (i  Ventr.  208.  3  Keb.  28.) 
where  an  indidment  was  for  flopping  communem  viam  pedejirem  ad 

ccclejiam 
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ecckfam  de  Whitby ,  and  the  indidment  was  held  to  be  good ;  for 
it  fliould  be  taken  to  be  a  common  foot  way,  and  that  the  church 
was  only  the  terminus  ad  qiiem.  And  Styles  io8.  S.  C.  exception 
taken,  that  it  does  not  fliew  the  bridge  is  in  the  highway,  and 
over-ruled  ;  becaufe  it  fays  it  is  a  common  bridge,  which  is  enough, 
and  it  is  needlefs  to  fay,  it  is  in  the  highway.  {We/i.  3.  346.  ace.) 
But  the  court  did  not  at  that  time  reverfe  the  judgment. 

But  afterwards  the  laft  day  of  this  term  the  judgment  was 
reverfed  for  the  exception  of  pedalis,  as  Mr.  Pengelly  in- 
formed me. 

Ball  verf.  manu  captors  of  Ruflel. 


s.  C.  Salk,  A  Scire  facias  agalnft  bail.  The  writ  fet  out  a  recovery  againft 
The  reco  ni  ^  ^"f''^'  cimque  etiam  E.T.  de  &c.  et  J.  F.  de  &c.  alias  fcili^ 
fance  was,  that  ^^^  tcrmino  fancli  Hilarii  ultimo  praeterito,  in  eadem  curia  nofira  co- 
the  defendant  ram  nobis  apud  Wejlmonojlerium  perfonaliter  venere  et  devenere  plegii, 
mould  render  ^^_  ^j^^^  j^  judgment  fhould  be  againft  the  defendant,  that  the  mo- 
eaiii  maref-  ncy  Tccovered  (hould  be  levied  of  their  lands  and  chztith,  Ji  contin- 
caUiaedominae  g^(  that  the  defendant  fliould  not  pay  it,  nee  fe  prifonae  marefcaleiae 
lpfaZg\na%  '^^firae  ca  occafwne  reddere,  praediSfus  tamen  the  defendant  debitinn, 
the  breach  in  &c.  nondum  fohit  mc  fe  prifonae  marefcalli  marefcaleiae  noftrae 
'''Y'ha'^'he'"  ^^'^'^^.fW  ^'^ddidit  prouty  &c.  the  defendants  pray  oyer  of  the  recog- 
did  not  render  nifance,  and  it  is  entred  in  haec  "verba.  Robcrtus  Ball  executor 
himfelf;r//<7-  teftameuti  et  idtimae  •voluntatis  Caroli  Ball  defmiBi  querifur,  &c.  in 
"ZJeiin,  ^"  ^*^'0"  of  debt  for  80A  on  a  bond,  and  the  defendant  by  his  at- 
noftri.  torney  venit  et  dcfendit  vim  et  injuriam  quando,  &c.  et  fuper  hoc 

SeeLutw.      Coram  domina  regina  apud  Weflmonaflerium  venit  E.  T.  de,  &c.  et 
'^73-  y.  F.  de,  Q'c.  in  propriis  perfonis  et  devenerunt  plegii,  &e.  for  the 

Farr.  40^9^  ^^f^^^^n^  qtwd  f,  cotitingat,  &c.  dehitum  et  damna  to  the  plaintiff 
138.  minime  fhere  aut  feipfum  prifonae  marefcalli  marefcaleiae  dominae 

6  Mod.  86,    reginae  coram  ipfa  regina  ea  cceafwnc  non  reddere,    Gfc.   quo  leSlo, 
1  Lutw.  26.    ^^-  the  defendants  plead  that  no  capias  was  fued  out  and  returned 

againft  the  principal.     The  plaintiff  replied  and  fet  out  a  capias. 

And  the  defendants  demurred.     Several  exceptions  were  infifted  on 

by  Mr.  Fengelly. 

Firft,  That  the  plaintiff  in  his  oyer  ought  to  have  itl  out  what 
term  the  recognifance  was  of,  that  it  might  appear  to  be  the  fame 
with  that  upon  which  xht  fcire  facias  is  grounded;  but  as  this  is 
fet  out  without  any  term,  it  does  not  appear  to  be  the  fame.  But 
to  this  the  chief  juf^ice  faid,  that  this  was  an  imperfeft  oyer;  not  be- 
ing the  whole  record,  but  then  the  defendant  fliould  have  infifted 
upon  wantofc_)w,  and  not  have  gone  on.  But  it  is  no  variance, 
I  for 
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for  what  is  fet  out  agrees  well  enough  with  the  recoginlance  upon 
which  the  fcire  facias  is  grounded. 

Secondly,  That  it  appeared  by  iht  capias  fet  out  in  the  replica- But  five  days 
tlon,  that  there  were  but  five  days  between  the  tcjie  and  return  of  t>ecvvcen  ttie 
it ;  whereas  every  capias  fued  out  againft  the  principal   in  order  to  ''^''  *"'^/=' 

1  1        1     •!  1  I  •    1         J  1  1  turn  ot  the  i-a- 

charge  the  bail,  ought  to  have  eight  days  between  the  tcJie  :iWQ  pia:  art /jtu- 
return,  and  ought  to  lie  four  days  in  the  flieriff's  office.  WhichA"'""^""'- 
the  court  agreed,  but  faid,  that  it  was  only  an  irregularity  in  pro- 
ceeding, and  therefore  the  defendants  fhould  have  moved  the  court 
to  have  them  fet  afide  for  the  irregularity.  But  in  point  of  law  the 
chief  juftice  laid,  procefs  in  the  court  may  be  made  returnable  de 
die  in  diem,  efpecially  procefs  which  goes  into  Middlefex. 

Thirdly,  And  which  was  the  principal  objedion,  that  the  plain- 
tiff had  not  affigned  a  fufficient  breach,  by  reafon  of  the  variance 
in  the  ftile  of  the  prifon  between  the  fcire  facias  and  the  recogni- 
fance.     For  the  breach  was  too  large,  the  word  marefcakiae  being 
ufed  for  more  prifons  than  the  prifon  of  the  King's  Bench.     The 
prifon  of  the   palace  court    is  called    marefchalcia    hofpitii   domini 
regis,  and  the  keeper  of  it  is  called  marefchallus  marefchalciae  ho- 
fpitii domini  regis,    lo  Co.  68.  b.     'Thef.  brev.  233.      And  maref- 
challus indeed  fignifies  no  more  than   a  keeper,  and  fo  is  Speiman 
'oerbo  marefchallus.     And    there  the  citation  out  of  the  red  book 
of  the   Exchequer    makes   mention    of  the   marfhal   of  the  Ex- 
chequer.    And    there  being    fo   many   mar/hals  and    marflialfeas, 
prifcna  marefchalli  marefchalciae  dominae    reginae  may  as  well   be 
taken  for  the  marHial  of  the  marflialfea  of  the  houfliold's  prifon,  as 
the  prifon  of  the  Queen's  Bench.     For  that  is  never  ftiled  maref- 
calcia  dominae  reginae,    or  prifona  marefcakiae  marefcalli  dominae 
reginae,  but  always  prifona  marejcalciae  marefcalli  dominae  reginae 
coram  ipfa  regina,  as  it  is  here  in  the  recognifance ;  or  elfe  mare- 
fchal  del  bank  le  roy,  as  it  is  in  F.  N.  B.  251.  J.  and  5  Edw.  3.  f.  8. 
And  if  fo,  then  the  breach  is  too  large.     The  exception  ftuck  with 
the  court  fome  time.     And  Mr.  Raymond  fpoke  to  it  for  the  defen- 
dants.    And  the  laft  day  of  the  term  the  court  gave  judgment  for  ^„,^  g^j. 
the  plaintiff,  becaufe  it  being  a  bail  here,  prifona  marefcalli  mare- 
fcakiae noflrae  muff   be  intended  the  prifon  of  the  marllial  of  this 
.  court,  for  the  court  cannot  take  any  other  bails. 

Powell  juftice  faid,    when  this  cafe  was  ffirred  before,  that  all  gpeim.  ubi 
thefe  marflialfeas   were  derived  from  the  earl  marflial,  and  that  he  fupra. 
had  granted  the  inheritance  of  the  office  of  marflial  of  this  court 
out  of  him. 


Holt 
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Holt  faid,  that  the  marfhal  of  the  houfhold  is  never  ftiled  jnare- 
fchallus  marjchalciae  nojlrae. 

Warner  verj.  Sir  Edward  Irby. 

Mifnofmer  X  j^  (.^yg  adions  againft  the  defendant  by  the  name  of  Sir  Edward 
atmemem  as  1  If'h  taronet,  the  defendant  pleads  in  one  thus :  Et  praediSius 
to  the  addi-  Edwardus  Irby  armiger,  in  propria  perform  fiia  venit  et  dicit^  that 
"°g"- ,  „  he  is  not  a  baronet :  and  in  the  other  he  pleaded  the  fame  matter, 
i^a.  .  2,  4/,  ^^j^  ^.^j^  ^j^.^  difference,  that  he  faid  only  praediSlus  Edwardus  ve- 

nit,  &c.  The  plaintiff  demurred.  Mr.  Southoufe  took  exception 
to  the  pleas,  that  it  was  faid  praediSlus  Edwardus,  which  was  ad- 
mitting himfelf  to  be  right  named,  and  after  that  he  is  eflopped  to 
plead  any  mifnofmer.  But  he  ought  to  have  pleaded,  that  Edwardus 
Irby  armiger,  qui  per  nomen  Edwardi  Irby  baronetti  is  fued,  venit  in 
propria  perfona  fua,  &c.  et  dicit,  &c.  Serjeant  Broderick  for  the 
defendant  infilled,  that  there  was  a  difference,  where  mifnofmer  of 
the  furnameor  addition  is  pleaded  in  abatement,  and  where  }nifnofmer 
of  the  Chrijlian  name  :  there  you  may  fay  praediuus  the  Chrtjiian 
name,  where  it  is  the  mifnofmer  of  the  furname  is  pleaded,  ox  prae- 
di&Hs  the  Chrijlian  and  furname  where  it  is  only  the  7nifnofmer  of 
the  addition  :  but  otherwife  if  mifnofmer  of  the  Chrijlian  name  be 
pleaded.  And  he  cited  i  Edw.  4.  3.  and  faid,  that  all  the  books 
were  fo.  Holt  feemed  to  doubt  the  difference,  but  faid,  that  if 
if  it  were  fo,  yet  the  plea  was  naught,  for  want  of  (hewing  what 
he  is.  For  every  one  that  will  abate  the  plaintiff's  writ,  mufl  o^ive 
Cannot  plead  him  a  better.  And  therefore  it  is  not  enough  for  the  defendant  to 
he  IS  not  a  ba- ^       j^^  j^   ^^^  ^  baronet,  without  fliewing^  what  he  is.     And  be- 

ronet  as  fued,  r\\r-i  rii  "-i-i-  ,^ 

without  (hew-  lidcs  he  laid,  one  of  tiie  pleas  was  not  within  his  own  rule,  for 
ingwhatheis.  he  ought  according  to  that  to  have  faid  only,  praediSlus  Edwardus, 
or  praediBus  Edwardus  Irby,  and  not  praediBus  Edwardus  Irby 
armiger.  But  the  furefl  way  of  pleading  it  would  have  been,  to 
have  faid,  vcnit  Edwardus  Irby  armiger,  who  is  fued  per  nomen 
Edwardi  Irby  baronetti,  et  dicit,  that  he  is  an  efquire,  and  not  a 
baronet. 

_  The  court  gave  judgment,  that  the  defendant  refpondeat  ulterius^ 
nifi,  (sc. 


i 


Regina 
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Regina  verf.  Frankly n. 

THE  defendant  was  indided  for  ufing  the  trade  of  a  feam --■*';»;"■ -'"''■'■••■^- 
ftrefs,  not  having  ferved  an  apprenticeHiip  to  it,  Gfr.    And  \°^^'  ^^"■** 
the  indidment  was,  ubi  revera  the  defendant  never  was  educated  2^s=ik.  6ic, 
■in  the    faid    art  or  myftery  tanqiiam  apprenticm  for  cpprenticius.  |' '  • 
And  becaufe  the  word  apprenticm  was  nonfenfe,    the  indiftment 
was  quaflied.     And  judge  Powell  took  another  exception,  thr.t  tl.e 
•defendant  was  called  labourer,  which  he  faid  was  not  a  good  addi-  Labourer  ^ 
tion  for  a  woman.    Pufch.  5  Jnme  B.  R.   Regina  verf.  Maddox,  ""^^^"l  ^°' ' 
fuch  an  indidlment  was  quafhed   for  the  fame  exception.     And  ^^  .^^^  ^^^^ 
Holt  faid,  that  the  word  apprentice  was  the  very  material  word  of  Maddox, 
the  ftatute  ;  and  that  an  indidlment  for  exerciiing  a  trade,  in  which  Saik.  613. 
the  defendant  had  not  been  educated  for  (c\e.i\  years,  without  the 
word  apprentice,  would  be  ill,  which  Powell  agreed. 

Wilfon  verf.   Ingoldsby. 

A  Writ  of  error  of  a  judgment  in  the  Common  Pleas  in  ejed- l"  a/irVc/a- 
mentj  tejle  the  firft  year  of  the  Queen,  judgment  was  not  ^'^^^",^";^'5 
given  in  the  ejedtment  till  the  third  year  of  the  Queen,  and  then  ,ir.j  the  de- 
the  record  was  tranfcribed,  and  brought  into  this  court.     And  the  f""ia"J  P'^'«'- 
defendant  in  error   lued   out   2i  Jcire  jactas  qicare  execiitio  non  to„,.^  ti,ej„(]g. 
compel  the  plaintiff  to  affign  errors.     And  the  plaintiff  in  error  nient  being 
pleaded  7ml  tiel  record,  and  upon  bringing  in  the  record,  the  coun- ^J^^.^"^^j.'"^^^® 
fel  for  the  plaintiff  in  error  moved  that  here  was  :i  failer  of  the  brought. 
record,  which  the  court  agreed.     For  they  faid,  that  the  plea  is  '  ^^'|^-  3^9- 
nullum  tale  habetur  recordum,  which  refers  to  thzfci  re  facias,  which  ^   *  *•    59- 
recites  a  record  of  a  judgment  in  the  Common  Pleas  removed  hither 
by  writ  of  error,  which  this  record  never  was,  no  judgment  having 
been  given  till  after  the  return  of  the  writ  of  error  was  out.     The 
chief  juflice  faid,   that  this  being  a  record  of  the  fame  court,  'it 
would  have  been  mofl  proper  to  have  prayed  oyer  of  it. 

Regina  verf.  Mackarty  et  Fordenbourgh. 

S  C.  Salk. 

N  indidlment  againfl  the  defendants  for  that  they  exiftentes  s  c.  6  Mod. 
htcri  inhonefti  avidi,  et  mquiter,  falfo,  decepti-vc,  ct  malitiofe  i^^^  S'l- 
intendentes  Thcmat?i  Chowne  de  London  haherdajloer  de  diver  (is  '^c;?/^  "gjj'"',",^ 
.  €t  merchandizis  fuis  defraudare,   fuch  a  day,   year  and  place,  in-  2  Keb.  572. 
Jimid  deceptive  bargainizaverunt  cum  fraefato  '7*.  C.  ad  commutan-^^^-  33'' 
.  </iVW,  Anglice  to  barter,  vendendum  et  excambiandum  qiiandam  quan-  ^g. 

I  titatem  indi^lmentfot 

SI  cheat. 


A 
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titatcm  'v'mi  practcnfi,  ut  bonum  et  'ucrttm  jiovum  vmum  regni  Por- 
tiigalHae,  vocatum  new  Lisbon  wine  ipftus  A.  F.  pro  qiiadam  qiian- 
tttate   galcrortan,    AngUce   hats,    ipfius   T.  C.   ad  valentiam   1 1 8  A 
bonae  ct  legalis   7nonetae  Angliae :    et   fuper   comvmtationem  vendi- 
tionem  ct  excambiatmiem  praediSias  ipfe  praediSlus.  A.  F.  ajfumpfd 
fuper  fe  ejfe  mercatorem  Londi-m,  et  negotiare  et  merchandizare  lit 
mercator  in  niinis  regni  Portiigalliae,  ct  adttinc  et  ibidem  perfonavit 
mercatorem  Lotidi?ii  at  ft  fuijfet   leriis   mercator   Londini,    ubi   in 
faBo  ipfe  praediBus  A.  F.  nunguam  fuit  mercator  Londi)2i,  nee  ne- 
gotiavit  vel  merchandizavit  ut  mercator  in  vinis  regni  Portugalliae, 
feu  aliquo  vino  quocunqiie,    ut   ffjercator ;    et  fuper  commutationem, 
venditionem,    et   excambiationem  praediSlas   ipfe   praediBus  M.  M. 
affumpfit  fuper  fe  eJJ'e  hargainizatorem^  AngUce  a  broker  Londini,  ct 
adtunc  et  ibidem  perfonavit  bargainizatorem  Lofidini,    at  fi  fuiffet 
verus  bargainizator  Londini,    ubi  in  faBo  ipfe  praediBus  M.  M. 
tempore  commiitationis  iienditionis  et  bargainizationis  praediBae,  feu 
iinquam  poftea,  non  fuit  bargainizator  Londini :  ac  praediBus  T.  C. 
fidem  adhibens  eificm  fiBis  ajfumptionibiis,  perfonationibus,  ct  decep- 
tionibus,  adtunc  et  ibidem  commutavit  vendidit  et  excatnbiavit  prae- 
diBo  A.  F.  et  deliberavit  eidem  M.  M.  ut  bargainizatori  inter  prae- 
diBum  T.  C.  et  A.  F.  pro   ufu  ipfnis  A.  F.   qiiandam  quantitatem 
gnlerorum  valentiae  1 1 8  /.  pro  doliis  praediBis  vini  praetenfi  prae- 
diBi :  et  quod  praediBus  M.  M.  et  A.  F.  fuper  commutationem  bar- 
gaitiizationem  et  venditionem  praediBas  affirmabant  xinwn  praetenfum 
praediBum  fore  veruin  }iGvu?n   vinum   regni  Fortugalliae^   vocatum 
new  Lisbon  wines,    et  fore  vinum   praediBi  A.  F.    ubi  in  faBo 
praediBum   vinum  praetenfum   non  juit  vinum  regni  Portugalliaey 
ncc  potabUe,    ncc  falubre,    nee  fuit  vinum  praediBi  A.  F.  in  mag- 
nam  deceptionem  et  datnmmi  ip/ius  T.  C.  in  contemptum  diBae  do- 
viinae  reginae  nunc,  legumquc  fuarutn,   et  contra  pacem  diBae  do- 
minae   reginae    nunc   coronam  et  dignitatem  fuas,    &c.     This    in- 
dictment was  found  at  the  feflions  of  the  peace  in  London,  and  re- 
moved into  the  King's  Bench  by  certiorari.     And  upon  not  guilty- 
pleaded,   the   defendants  were  at  ?ii/i  prius  before   the   lord  chief 
fuflice  Holt   in  London  convided.     And  now  Mr.  Common   fcr- 
jeant,  and  Mr.  Raymond  took  feveral  exceptions  to  the  indiftment 
in  arrcft  of  judgment. 

1 .  That  here  was  no  ofFenfe  laid,  for  the  agreement  was,  as  it 
is  here  laid,  to  barter,  fell  and  exchange  a  certain  quantity  of  pre- 
tended wine  as  good  and  true  new  Lisbon  wine  for  a  certain  quan- 
tity of  hats.  Now  to  have  made  an  oifenfe  of  it,  it  fliould  have 
been  laid,  that  the  defendants  pretended  this  liquor  to  be  new 
Lifion  wine,  and  pretending  it  to  be  fuch  did  barter,  ^c.  it  for 
fuch  a  quantity  of  hats.  And  Bee  faid,  that  the  bargain,  as  it  is 
here  laid,  is  nonfenfe  and  impo;T;ble ;  for  either  it  is  wine,  or  no 
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wine  ;  if  it  be  wine,  then  it  is  not  praetenfum^  and  if  it  be  practen- 
,i   Jam,  it  is  not  vmum. 

2.  That  the  indicftment  was  uncertain,  it,  not  appearing  how 
much  of  this  'vimm  practenfum  the  profecutor  was  to  have  for  the 
hats,  and  confequently  to  what  degree  he  was  cheated,  which  it 
GUf^ht  to  do,  as  well  as  in  cafes  where  damages  are  to  be  recovered, 
becaufe  the  fine  ought  to  be  greater  or  lefs.  And  feveral  cafes 
were  cited  to  this  purpofe:  the  King  wr/i  Tojier,  Trin.  ii  Will.  3. 
and  the  cafes  there  cited  :  and  2  Lec7i.  38.  Hcnbeck's  cafe.  An  in- 
formation upon  the  ftatute  of  Hen.  6.  which  requires  that  all 
pipes  of  wine  fliall  be  gauged,  &c.  before  th.:y  be  fold,  and  that  fo 
much  of  the  price  as  it  wants  in  meafure  fliall  be  abated,  on  pain 
to  forfeit  the  value  to  the  King  and  the  inf-rmer :  and  that  the 
defendant  had  fold  feveral  pipes  of  wine,  of  which  none  contained 
126  c-allons  :  and  that  he  had  not  abated  the  price  in  proportion  : 
and  becaufe  he  had  not  fhewed,  how  much  was  wanting  in  each 
pipe,  judgment  was  againfl  the  informer.  [For  uncertainty  take 
the  cafes  following,  5  G?.  34.  Plaijler'%  cafe,  trefpafs  qiiare  pifces 
cepit,  without  fliewing  the  number  or  nature,  ill.  Micb.  8  Will.  3. 
in  the  Common  Pleas,  Smith  verf.  Therbold :  trover  pro  parcella 
cultni^  judgment  arrefted  after  verdidt,  Indidment  for  ingroffing 
diver fos  cumidos  tritici,  ill.  2  Btdjir.  317.  Rex  verf.  Goldsboroiigb 
G?  IVhiftkr,  and  2  Roll.  Indi5ffne?it,  p.  13,  14,  15. /o/.  80,] 

3.  Dee  faid,  that  ajjumpfit  fiiper  fe,  &c.  was  improper;  for 
that  was,  he  prcmifed,  and  not  pretended,  which  was  intended. 
That  at  fi  was  alfo  improper,  and  fignified  but  if,  which  was 
nonfenfe,  and  not  as  if,  which  is  ac  fi.  4.  That  to  make  it  an 
eftence,  they  ought  to  fhew,  that  the  profecutor  delivered  the  hats, 
which  they  had  not  done.  For  when  they  came  to  lay  that, 
they  fay,  deliberavit  eidem  M.  M.  &c.  quandam  qiiarititafem  gale- 
rorian  vaktitiae  118/.  p!'o  doliis  praediSfis  vini  praetenft  praediEii : 
and  there  are  no  doliis  mentioned  before.  And  by  Mr.  Raymond, 
where  a  praediSi.  or  a  fcilicet  fhall  be  rejefted,  the  difference  is, 
where  the  matter  appears  once  well  upon  the  record  before,  and 
i\iQmpraedi6lus  ov  &  fcilicet,  which  is  repugnant,  follows,  it  fhall 
be  re'ieded,  becaufe  there  is  enough  before  for  a  foundation  for 
their  judgment.  But  where  that  which  follows  the  praediB.  or 
fiilicet  is  material  to  the  point  of  the  adion,   and  not  well  fhew- 

ed,  as  this  is,  ih^  praediSi.  cannot  be  rejedled.  i  Cro.  149.  Teh. 
()-j.  Jennings  verf.  Markham  :  debt  upon  an  obligation  to  perform 
an  award,  nid  a'ward  pleaded :  the  plaintiff"  replies  an  award,  that 
the  defendant  fliould  pay  upon  2 1  ft  of  May  twic  proxime  fequen. 
to  the  plaintiff"  20/.  and  that  the  '^\iini\'S  fnper  praediSi 0  ift  of 
May  fnould  releafe  to  the  defendant  all  his  right  in  a  copyhold 
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upon  the  payment :  and  afligned  a  breach,  that  he  was  ready  to 
make  the  releafe,  and  the  defendant  had  not  paid  the  20/.  held, 
that  becaufe  the  releafe  was  to  be  made  the  aforefaid  i  ft  of  May^ 
and  there  was  no  fuch  day  mentioned  before,  the  award  is  infen- 
fible  and  void,  and  no  money  need  be  paid.  5.  That  the  affir- 
mation, that  it  was  new  Lisbon  wine,  will  not  fupport  the  indict- 
ment. For  the  rule  of  law  is  caveat  emptor.  And  therefore 
2  Cro.  4.  Chandler  verf.  Lopus,  an  aftion  does  not  lie  againft  a 
goldfmith  for  felling  a  ftone,  affirming  it  to  be  a  bezoar,  where  it 
was  not,  386.  Bayly  verf.  Merrell :  cafe  does  not  lie  for  affirmino- 
a  thing  to  be  of  lefs  weight  than  it  was,  or  that  a  horfe  has  two 
eyes  where  he  has  but  one.  Telv.  20,  Harvy  verf.  Toung  :  it  does 
not  lie  for  affirming  a  term  to  be  of  the  value  of  150/.  where  it 
was  worth  but  100/.  Indeed  where  a  man  is  in  polTeffion  of  a 
thing,  and  in  order  to  fell  it,  affirms  it  to  be  his,  where  it  is  not. 
Sail:.  210.  cafe  will  lie,  i  Cro.  474,  and  the  cafe  of  Medina  verf.  Stoiightca, 
'Trin.  12  Will.  3.  B.  R.  and  the  cafes  there  cited.  But  if  it 
fliould  be  criminal  to  make  fuch  an  affirmation,  yet  it  can  never 
be  fo,  unlefs  the  defendant  knew  what  he  affirmed  to  be  falfe. 
And  therefore  the  indidtment  ought  to  fay  at  leaft,  tibi  revera  the 
defendant  knew  vimtm  praetenfum  praediBum  non  fore  viniim 
regni  Pcrtiigalliae,  and  not  to  fay  only,  as  it  is  here,  that  the  viyiiim 
praetenfum  was  not  vinuni  regni  Portiigalliae ;  for  it  may  be,  the 
defendants  might  underftand  wines  no  better  than  the  profecutor. 
And  therefore  9  Hen.  6.  53.  p.  37.  there  is  a  cafe  cited  to  have 
been  adjudged  in  the  King's  Bench,  that  if  one  fells  a  piece  de  panno 
lanco  fciens  ipfam  cffe  rancam^  and  not  well  fulled,  an  adtion  lies 
without  a  warranty. 

Mr.  Soiithoife  for  the  Queen  acquainted  us,  that  the  indidment 
was  of  his  drawing.  He  faid,  that  as  to  the  quantity  of  'vi7iu?!i 
praetenfum  the  profecutor  was  to  have,  it  was  not  material  to  lay 
that.  Firft,  becaufe  it  was  laid  exprefly  in  the  indidlment,  that 
it  was  good  for  nothing,  that  it  was  7ion  potahile  nee  falitbre  j 
and  therefore  how  much  foever  there  was  of  it,  that  would  not 
alter  the  cafe.  Secondly,  that  the  thing  the  profecutor  was  cheated 
of  was  the  hats,  and  therefore  it  was  only  material  to  fliew  how 
many  of  them  there  were ;  and  they  had  made  that  certain  enough 
by  faying,  that  it  was  a  certain  quantity  of  hats  ad  valcntiam 
118/.  That  if  a  man  was  to  be  indided  for  cheating  another  at 
play  with  flilfe  dice,  it  v/ould  be  no  ways  material  to  Ly  how 
many  dice  he  plaid  with,  when  he  cheated  him ;  but  the  matter 
material  to  be  laid,  is  the  fum  he  cheated  him  of.  So  if  a  man 
(hould  be  indided  of  putting  }nag?iam  quantitatem  coloquintidae 
into  a  pond,  and  poifoning  fo  many  fifh,  or  fifh  to  fuch  a 
value,  that  would  be  good,   without  flaewing  the  quantity  of  the 
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coJoquhitidii.  He  fdid,  he  admitted  the  cafes  cited  for  the  defen- 
dants, of  indidlments  for  ingroffing  7na"-nam  quantitatem  foeni ; 
and  the  cafes  in  Rolh  Abridgment,  &c.  for  there  the  uncertainty 
was  in  that,  that  was  the  ofrenfe.  But  here  the  hats  the  profe- 
CLitor  was  cheated  of,  which  is  the  offcnfe,  are  certain  enough, 
•viz.  to  the  value  of  1 1 8  /.  He  alfo  cited  the  cafe  of  the  King 
verf.  J4'''ctwang :  an  indiftment  for  taking  out  of  a  pond  quojdam 
pijles  voCiJtos  carp  fiOies,  de  bonh  et  catallis  J.  S.  and  upon  excep- 
tion for  the  uncertainty,  becaufe  it  is  not  faid  how  many,  and 
PlciJ/hr's  cafe  cited,  Keeling  and  Wyndam  over-ruled  the  cxcep-  '  ^^^'  =°3- 
tion,  upon  the  difference  between  indid;ments,  and  actions  where 
damages  are  to  be  recovered.  For  upon  an  indidmcnt  the  de- 
fendant is  to  be  fined  according  to  the  nature  of  the  crime 
upon  the  circumftances  of  the  fa6l,  and  not  according  to  the 
number  of  the  fifhes  taken  :  Twifden  contra,  Morton  filente.  He 
faid,  at  fi  and  ac  ft  were  the  fime:  but  however  it  was  well 
without  •  for  pcrfonavit  mercatorem  L.  was  the  fame  thing,  for 
if  he  were  a  merchant,  he  could  not  perfonate  one.  As  to  the 
praediB.  he  faid,  that  muft  be  applied  to  vijii  praetenfi;  but  if 
that  could  not  be,  then  it  ought  to  be  rejedted.  And  for  that 
he  cited  3  Bulftr.  198,  199.  Proby  verf.  Liimley,  in  an  adlion  of 
efcape  ao-ainft  the  fheriff  upon  a  i7iejhe  procefs :  the  defendant 
pleaded,  that  he  had  taken  the  party  upon  a  latitat,  and  that 
in  brino-incr  of  him  from  JJlington  praediBo  he  was  refcued,  and 
pleads  the  return  of  the  refcue;  and  exception  taken  to  the 
pracdiBo,  becaufe  there  was  no  JJlington  mentioned  before ;  but 
refolved,  that  the  praediSfo  was  furplufage  and  idle.  So  i  Lutw. 
561.  Lambard  verf.  Kitigsforth :  debt  upon  a  bond  to  perform 
an  award,  the  defendant  pleads  md  agard,  the  plaintiff  replies 
and  fets  out  an  award,  that  the  defendant  fhould  pay  to  the 
plaintiff  at  the  houfe  of  the  plaintiff"  apud  Sevenoak  praedicium, 
and  afHo-ns  a'  breach  in  non-payment ;  and  exception  was  taken 
to  the  praediBiim,  becaufe  there  was  no  Scve'/ioak  mentioned  be- 
fore ;  but  refolved,  that  the  praediBiim  was  void.  He  faid,  there 
was  no  need  to  fay  fciens,  becaufe  the  faft  itfelf,  as  it  was  laid, 
was  a  crime.  He  fxid,  that  upon  the  whole,  taking  all  the  indi(5l- 
flient  together,  it  appeared  to  be  a  cheat. 

Holt  chief  juflice.     I  do  not  know  what  vmum  praetenfum  is. 

'Po'U)ell  juflice.     The  flatute  of  maintenance  mentions  pretenfed 
rio'hts,  and  yet  a  pretenfed  right  is  no  right  at  all. 

The  chief  juftice.     It  is  a  fault  to  buy  any  right,  but  it  is  no 
fault  to  buy  viniim  praetenfum^  pretenfed  wine. 

2  Powell 
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Poioell  juftice.  Pretenfed  child  in  the  language  of  iiidicfl- 
ments  is,  where  a  woman  pretends  to  be  with  child.  Mr. 
Southciife,  you  do  not  anfwer  the  exception,  that  the  quantity  is 
not  fet  out,  for  it  ought  to  appear,  that  the  court  may  know 
how  to  fet  the  fine. 

Chief  juftice.  Be  the  quantity  of  the  wine  what  it  will,  the 
cheat  is  of  the  hats. 

Powell  juftice.  If  a  man  fliould  bring  trefpafs  for  taking  si 
great  many  hats  ad  •valentiam  i  oo  /.  that  would  be  naught. 

Chief  juftice  agreed  :  but  the  reafon  of  that  cafe  is,,  becaufe  da- 
mages are  to  be  recovered  for  the  hats. 

Potxiell  juftice.  There  is  the  fame  reafon  here,  becaufe  we  are 
to  fet  a  fine.  As  to  the.  fa e?2s,  that  it  is  neceflliry  to  be  laid  :  fup- 
pofe  a  man  rtaould  take  bad  money,  and  put  it  off  again  j  that  is  no 
crime,  unlefs  he  knew  it  to  be  bad. 

Chief  iuftice.  Befides,  perfonating  a  man  is  no  harm,  unlefs 
it  be  to  an  ill  intent.  Why  fliall  we  prefume  the  defendants 
knew  wine  better  than  the  profecutor  ? 

Powell  juftice.  A  man  may  buy  bad  wine,  and  fell  it  again, 
without  knowing:  it  was  bad. 


o 


The  chief  juftice  faid,  that  the  faft  as  it  appeared  upon  the 
evidence  was  criminal.  This  cafe  was  firft  moved  in  Michaelmas 
term  3°  and  ruled  to  ftay  qiwufque,  &c.  Then  Mr.  Southoufe 
moved  for  judgment  Pafch  4°  and  it  M'as  fpoke  to  the  effect 
3S  before.  And  now  the  laft  day  of  this  term,  ns  Mr.  Pcngelly 
told  me,  judgment  was  given  for  the  Queen.  And  the  court  faid, 
that  the  quantity  is  not  neceflary  to  be  ftiewn,  and  that  here 
was  enough  fet  out,  to  ihew  the  defendants  to  be  cheats. 


Speed 
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Speed  verf.  Parry. 
Mich.  3  Aim.     B.  R.      Rot.  222. 

AN  adion  upon  the  cafe  was  brought  for  thefe  words  fpoken  of  S.  C.  Salk. 
the  plaintiff:  "  You  are  a  rafcal  and  a  villain,  you  have  forgot  ^97- 
*'  fince  vou  lived  in  the  Black  bull  yard,  there  you  could  procure  ^^''^^  ™' 

•^  !•  11--1  11/-1  porting  only  a 

*'  broad  money  for  gold,  and  clip  it  when  you  had  lo  done ;  and  power  to  do 
*'  then  the  fliears  could  go."  »"  i"  'hi"g- 

I  Roll.  Abr. 

7  2     d1     G«    is 

Mr.  ferjeant  Dartiall  moved  in  arreft  of  judgment  after  a  verdidt  here  denied  to 
for  the  plaintiff,  that  thefe  words  were  not  adionable,  for  that  they  be  law. 
imported  only  a  power,  and  not  any  adt  done,  and  every  man  had 
a  power  to  clip  money,  and  as  he  had  a  power  to  do  ir,  fo  he  had 
alfo  to  let  it  alone.  And  he  cited  i  Roll.  51.  ^4.  if  a  man  fays 
of  another,  "  He  keepeth  men  to  rob  me,"  no  atftion  lies  :  and  that 
words  ought  to  be  taken  in  the  mofl  favourable  fenfe. 

Mr.  Mountague  for  the  plaintiff  argued,  that  thefe  words  in  com- 
mon parlance  imported  an  adl  done.     And  the  court  were  of  the 
fame  opinion.     And  Poivell  juftice  faid,   that  where  words  were 
only  potential,  but  a  time  and   place  was  added,   there  the  words  goof  a  per- 
imported  an  adl  done  ;  for  they  cannot  import  a  bare  power  in  that  fon,  as  if  a 
cafe,  becaufe  a  man  has  the  power  every  where  alike,  as  well  any  '^^y  l^w'ho^ 
where  elfe  as  in  the  Black  bull  yard.     And  he  refembled  it  to  a  cafe  is  dead,  (Tiould 
which   was  in  the  Common  Pleas   7r///.    12   JVill.  3.  Home  verf.  fay  to  another, 
Powell^  where  an  ad;ion  was  brought  for  thefe  words:  "  You  ^'^y'^ynmie^J-S. 
"  well  fpend  money  at  law,  for  you  can  coin  money  out  of  half-  that  would  be 
"  pence  and  farthings :"  and  there  the  words  were  held  to  be  ac-  ^^'on^l^'s- 
tionaWe,  becaufe  they  imported  an  aft  done;  for  from  a  bare  power, 
he  could  never  have  been  the  better  able  to  fpend  money  at  kw.  pQ°^"|jJ" " 
And  the  chief  jufdce  agreed  it  was  a  cafe  in  point,  becaufe  there  the 
difference  of  the  charge  was  only  in  the  tenfe,  and  that  in  the  po- 
tential mood,  as  it  is  here. 

Mr.  ferjeant  Damall  to  encounter  that  cafe  cited  1  Roll.  72.  71.  9, 
where  an  adtion  was  brought  for  thefe  words  :  "  Thou  muft  needs 
"  be  richer  than  I,  for  thou  didfr  coin  thirty  new  fliillings  in  a  day, 
"  thou  art  a  coiner  of  money;"  and  refolved,  that  no  adion  lay, 
becaufe  peradventure  he  was  a  coiner  of  money  in  the  mint,  and 
earned  money  by  it.  But  the  chief  juftice  and  Powell  both  faid, 
that  if  that  cafe  were  to  be  adjudged  now,  they  would  adjudge  it 
otherwife.  And  Mr.  Pa<7i  mentioned  a  cafe  in  the  Common  Pleas, 
which  Powell  agreed,  where  tbefe"  words,  "  You  are  a  coiner  of  You  are  a 

5  U  "  money 
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"  money,"  were  refolved  to  be  adlionable ;  and  the  cafe  in  Rolk's 
Abridgment  denied. 

The  chief  juflice   faid,  that  words   fpoken  ironically  would  be 

adlionable,  and  remembered  the  cafe,  where  a  man  faid  of  a  receiver 

I  Roll.  57.      of  the  revenue,    "  Mr.  Deceiver  has  deceived  the  King ;"  and  re- 

n.  36.  folved,  that  it  was  aftionable.     And  Powell  obferved,  that  that  was 

a  ftrong  cafe,  becaufe  the  words  were  actionable  upon  the  account  of 

the  plaintiff's  office  of  receiver  only. 

This  cafe  was  firfl:  moved  the  firfl:  day  of  the  term,  and  a  rule 
to  llay  quotifqiie,  as  ufual.  And  then  Mr.  Moiintagiie  moved  for 
judgment.  And  the  court  all  along  inclined  for  the  plaintiff,  but 
took  time  to  confider ;  and  as  Mr.  Pengelly  informed  me,  the  lafl 
day  of  the  term  gave  judgment  for  the  plaintiff. 

Follet  vei'f.  Troake  et  alios. 

Aei'domofa  IN  trefpafs  for  chafing  his  flieep,  viz.  200  fheep,  that  were  feed- 
manor  tor  the  J^   ing  upon,  and  ufing  his  common,  and  impounding  them;  the 
l^r^ft'orthe^  defendant  as  to  the  vi  et  armis  pleads  not  guilty ;  and  as  to  the  re- 
cattle  at  any    fidiic  of  the  trefpafs,  dicit  quod  tempore  quo,  &c.  et  diii  ante  tranf- 
time  by  the     gyejjioncm  pruediSiam,  the   place  where   was  claufum  pajlurae  con- 
o^hefteward.  tiucm,    ^c.   parcella  manerii  de  C.  infra  manerium  praediBum  in 
comitatu  praediBo,  infra  quod  quidem  manerium  funt,  et  a  toto  tem- 
pore cujus  contrarii   memoria  hominum   non  exiftit  Juerunt,  diverfa 
tenementa  cii'lumaria  infra  manerium  praediBum  fecundum  confuetu- 
■  dinem  ejujdefn  manerii ;  quodque  quilibct  tenem  cufumanm  tenementi 
cullutnarii  manerii  C.  praediBi,    et  onines  iili,    quorum  Jlatum  ipfe 
habctf  de  toto  tempore  cujus  contrarii  memoria  hominum  non  exiftit 
haberet  communiam  paflurae  in  praediBo  loco   in  quo,   annuatim  et 
quo'/ bet  anno  per  totum  ajinum  pro  omnibus  magnis  a'ucriis  communi- 
calilnn  in  et  fuper  tenementis  fuis  praediBis  levantibus  et  cubantibus, 
ac  pro  certo  iiumero  coium  in  et  fuper  tenemcntis  fuis  praediBis  le- 
•vantibus  et  cubanlibus  refpeBive,  ratione  refpcBivorum  tenementorion 
fuorum  cuflumarioruni  manerii  praediBi  tanquam  ad  tenetnenta  cuftu- 
maria  fiia  ibidem  refpcBi've  fpeBantem  et  pertinentem  ;   quodque  per 
coiifuetudinem  manerii  praediBi  a  toto  tempore  fupradiBo  ibidem  ufi- 
tatam  et  approbatam   ballivus,  Anglice  the  reeve,    ejufdem   maner,i 
cum  tenentibus  ejujdcm  ?nanerii,  vel  aliquibus  eorum,  fimul  cum  ali- 
quibus    aliis  perfonis   auxiliantibus   et  ju'vantibus,    quandocunque  per 
fenfchallum,    Anglice  the  fteward,    manerii  praedicH  pro   tempore 
exifentem  jujfus,    effugavit,  Anglice   hath   driven,   oves  in  et  fuper 
comjjiwiiam  praediBam  depafccntes,    et  eafdem  imparcavit  in  aliquo 
loco  infra  manerium  praediBum  ad  examinandum  fi  aliquis  tenejis 
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aiflumarim    tennncnti    ciijliimarii    wanerti  pracdiBi  fupcroncravit^ 
Anglice  hath  charged,  commiiniivn  praedi&a?ji  depajcmdo  et  utendo 
commimiam  praediham  per  majorem  ovhim  iiumerum,  quam  Jibi  dc~ 
bitum  per  confuetudincm  manerii  pracdiBi  ratione  tenementi  feu  tene- 
mcntcrum  fuorum  cuftumarioruin  manerii  praedidli  rcfpcciive ;  quod- 
que  per  confiietudinem  praediSlam  fi   aliqiiis    tenem  tenementi  cuftii- 
marii    maneri'^-  pracdiSii  fiiper  examinationem  et  fcriitatiGnem  prac- 
diBam  inventus  fit  habere  majorem  muncrum  ovium  utentium  et  de- 
pafceutiiim    communiam    ratione   tcnemcntorum  fuorum    pracdlBoriim 
refpcElive  tempore  effugationis  pracdiSiae,  Anglice  the  driving  afore- 
laid,  qua7n  ibidem  habere  debet  per  confuetudinem  manerii  praediBi 
ratione  tenementorum  fuorum  pracdiBorwn  refpeBive,  quod  tunc  tot 
oves  talis  tenentis,  qiiot  funt  ibidem  fuper  numerum  fuiim  refpeBive  fic 
ut  pracfertur  dcbitum,  detinenatur  in  parco  praediBo,  tanquam  averia 
inventa    dampnum  facientia   in    comnunia  praediBa,     quoufque  pro 
dampnis   praediBis  per   oves  pracdiBas  fic  faBis  futisfaciatur,  feu 
quoufque  oves  praediBae  per  debituin   Icgis   curfum  deliberentiir  ;    et 
quod  tot  eves  tenentis  quot  ibidem  depafare  dcbent  per  confuetudincm 
manerii  praediBi  in  largum  ire  permittantur,  et  in  communiain  prae- 
diBam   remittantur.     And   the    defendant   farther    fays,    that   the 
plaintiff  was  a  cuftomary  tenant  of  the  faid  manor :   and  that  he 
iind  all  thofe,  6?c.  ought  to  have  common  for  a  hundred    flieep 
only,    and   fo   brings  the  defendant   within  the  cuftom  :  and  that 
upon  the  drift  the  plaintiff  had  furcharged  one  hundred  flieep,  and 
that  the  defendant  detained  one   hundred  fheep,  parcel  of  the  two 
hundred,  in  the   pound,    quoifque,  and   let   the  other  hundred  go 
back  into  the  common.     To  this  plea  the  defendant  demurred. 

Mr.  Squib  to  maintain  his  demurrer  took  thefe  exceptions  to 
the  plea.  Firft,  that  the  cuflom  was  unreafonable,  for  the  drift 
to  be  made  at  the  difcretion  of  the  fleward;  it  ought  to  be  upon 
a  furcharge,  or  at  fome  certain  tim.es.  Secondly,  that  thefe  cuffo- 
mary  tenants  muft  be  taken  to  be  copyholders,  and  then  the  pre- 
fcription  is  ill ;  for  copyholders  cannot  prefcribe  in  a  que  ejlate. 
Thirdly,  that  the  cuftom  and  prefcription  were  confounded. 
Fourthly,  that  it  was  faid  per  confuctudinetn  praediBam,  where  it 
ought  to  be  confuetuditiem  inancrii  praediBi. 

But  this  notwithflanding,  the  court  gave  judgment  for  the  de- 
fendant, nifi,  on  the  firll  argument.      Firll,  all  the  court  agreed, 
that  it  was  a  reafonable  cuflom,  for  the  reeve  to  make  a  drift  by 
the  appointment  of  the  fleward.     In  cafe  of  common  fans  tiombre.  Surcharge  of 
if  there  be  a  furcharge,  it  mufl  be  remedied  by  a  writ  of  admeafure-  ""^^^"'g'^  ^ 
ment.     But  where  the  common  is  for  a  certain  number,   there  a  ^^jj^^ "  ^5°- 
drift  is  very  reafonable.     For  until  a  drift  is  made,   it  is  hard  to 
know  whether  there  be  a  furcharge  or  no.     And  for  that  reafon 
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drifts  of  commons  may  be  by  cuftom,  and  there  are  fuch  cuftoms 
in  all  waftes.  And  it  is  unreafonab!e  to  fay,  the  drift  fhall  not  be 
unlefs  there  is  a  furcharge,  bccaufe  till  the  drift  is  made,  it  is  not 
polTible  to  know,  whether  there  be  a  furchao-e  or  no  •  and  the 
intent  of  the  drift  was  to  difcover  the  furcharge.  This  is  alfo 
more  reafonable  than  a  cuilom  to  drive  the  common  at  a  certain 
timci  becaufe  if  that  were  the  cuftom,  the  commoners  would  fur- 
charge the  common  all  the  refl  of  the  year,  except  at  thofe  times  : 
and  fo  the  cuftom  would  be  ineffedual  for  the  end  it  was  intended. 
As  to  the  fecond  exception,  it  was  refolved,  that  it  cannot  be 
taken  to  be  copyholders,  for  they  are  ad  "coluntatem  donmii ;  and 
therefore  they  muft  be  taken  to  be  cuftomary  freeholders,  and  con- 
fequently  the  prefcription  in  a  que  cftate  good.  Indeed  if  they  had 
been  laid  to  be  copyhold  tenements,  then  they  muft  have  laid  a 
cuftom  for  the  common,  and  the  prefcription  would  have  been  ill. 
As  to  the  third,  they  refolved  that  the  cuftom  and  the  prefcription 
were  diftinift,  the  prefcription  for  the  common,  and  the  cuftom 
for  the  drift.  And  it  might  well  be,  that  the  freehold  tenants 
might  have  a  common  by  prefcription,  and  a  drift  of  that  common 
L.y  cuftom.  As  to  the  fourth  they  refolved,  that  it  was  very  fully 
kid  before,  that  there  was  a  cuftom  within  the  manor,  ^c.  and 
that  the  words  fer  confuetudinein  praediSiam  related  to  that. 

Mr.  Squib  then  took  another  exception,  that  the  cuftom  was 
ill,  to  impound  them  any  where  within  the  manor,  for  that  they 
ought  to  be  impounded  fomewhere  within  tlie  wafte,  and  ought 
not  to  be  drove  out  of  that.  But  the  court  refolved,  that  it  was 
good,  to  impound  them  any  where  within  the  manor.  And  Hcit, 
it  was  reafonable  to  drive  them  oft"  the  wafte,  becaufe  the  common 
was  to  be  cleared  of  them.  Judgment  was  given  for  the  defendant, 
??/>;  &c.  ^The  laft  day  of  the  term  Mr.  Squih  n:oved  it  again,  and 
took  another  exception,  that  this  drift  of  ccmmon  was  repugnant 
to  the  prefcription ;  f  jr  that  was  to  have  common  cnrmtim  a  ouo- 
libet  annojm-  totum  annum,  which  was  interrupted  by  this  drift: 
but  that  fecmed  a  ridiculous  objedfion  ;  and  the  rule  w.s  made  ab- 
folute,^  as  Mr.  Salkcld  told  me,  and  his  plea  confirmed. 

Regina  verf.  Karper. 


S.  C.  Salk 

6.1. 

Ante  1179 


HE  defendant  was  indided  for  ufing  the  trade  of  a  merchant 
taylor,  not  having  ferved  an  apprenriccfnip  to  it,  Gfc.  And 
N,r<atorh  ^'j  ^^^^^^^  BrodeHck  movcd  to  quafti  it,  becaufe  it  was  not  a 
fdprh.  An-  trade  witlnn  the  ftatute ;  and  it  was  qn^ftied,  nifi  before  the  end  of 
giicc.  the  term.     And  fome  days  after  Mr.  E\re  moved  to  quafli  an  in- 

cS'"'"'   ^'^'^"^'^"^  '•S''»'"^  one  Cornijl:,  for  ufing  the  trade  of  a  fcamftrefs,  &c. 
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for  the  111  me  reafon.  But  the  court  refufed  it,  becaufe  they  faid 
they  could  not  take  notice  what  was,  or  what  was  not,  a  trade 
within  the  ftatute.  But  there  being  an  averment  in  the  indidment, 
that  that  was  a  trade  ufed  within  the  kingdom  of  England,  at  the 
time  of  making  the  ftatute  of  5  Eltz.  and  the  words  of  the  ftatute 
being  general,  any  craft,  miftery  or  occupation  now  ufed  or  occu- 
pied within  the  realm  of  Erigland  or  Wales  ;  if  this  were  not  a  trade 
within  the  ftatute,  the  defendant  would  have  the  advantage  of  it 
upon  not  guilty.  And  Mr.  Eyre  remembred  the  cafe  of  the  Queen 
againft  Harper.  But  the  court  faid,  that  cafe  differed  from  this, 
and  that  the  reafon  why  that  was  quafhed  was,  becaufe  they  could 
not  underftand  what  a  merchant  taylor  is ;  and  that  there  was  no 
fuch  trade. 

Note,  Mr.  Eyre  faid,  he  had  known  many  indidments  on  this 
ftatute  quafhed  for  that  exception.  And  it  feems  to  me,  that  what 
is  a  craft,  miftery,  or  occupation,  is  matter  of  law. 


Regina  verf.  Wyatt. 

HE  defendant  \^as  indided  at  the  afTifes  at  Sujfex.     And  the  s.  c.  Saik. 
indidment  fet  forth,  that  whereas  one  Thomas  NaJJj  28  Au-  '7;.  3«"- 


T 

gull  I -J  Will.  %.  was  convided  before  two  iuftices  of  peace  upon  ^   ^   '1°'^' 
the  information  of  one  W.  M.  and  upon  the  oath  of  R.  H.  of  being  for  not  return- 
aiding  and  affifting  to   one  E.  R.  in  the  unlawful  killing  of  five  ing  two  juai- 
deer,  upon   the  lith  o^  April  then  laft  paft,    in  the  park   of  Sir  J^^^^J'^"'  ^ 
W.  M.     And  whereas  the  fame  T.  N.  on  the  fame  28th  oi  Augujl  forfeftureon 
was  convided  before  the  fame  juftices  upon  the  information  of  the  conviaionof 
fame  W.  M.  and  upon  the  oath  of  the  fame  R.  H.  of  being  aiding  '^'="-''=^'"'S- 
and  affifting  to  the  faid  R.  H.  in  the  unlawful  killing  of  two  deer 
upon  the  8th  of  Jtdy  then  laft  paft,  in  the  park  of  M.  M.  and  C.  M. 
and  whereas  the  faid  two  jufliices  afterwards,   17a;.  the  Z(i  oi  Sep- 
tember mihQ  faid  year,  at  Arundel  in  the  county  oi  Sujfex,  make 
a  warrant  under  their  hands  and  feals  direded  to  all  conftables,  head- 
boroughs,  and  other  officers  of  the  faid   late  King,  within  the  faid 
■county,  to  levy  by  way  of  diftrefs  of  the  goods  and  chattels  of  the 
aforefaid  T'.  A^.   five  feveral  funis  of  30/.  amounting  in  the   whole 
to  150/.  by  him  forfeited  for  the  firft  mentioned  oftenle,  et  quod 
ipji  1-el  eorum  aliqui  retornam  facerent,  vel  eorum  aliquis  rctornam 
faceret,  praefatis  jujliciariis  vel  eo7-um  wji  ad  cerium  diem  abbinc 
longe  praeterituni  in  eodem  warranto  mcntionatum  qualiter  ivarrantum 
illud  fuerit  executum  j  and  then  fets  out  in  the  fame  manner  an- 
other warrant  on  the  fecond  convidion  ;    which   feveral  warrants 
pojiea,  fcilicef,   2  Septembris  anno  fupradi&o,  were  delivered  to  one 
Richard  Wyatt,  then  being  one  of  the  conftables  of  the  hundred 
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'  of  A.  in  the  fald  county,  viz.  apiid  Feipbam  praediSlum  in  ccmi- 
tcitu  praediBo  to  be  executed :  the  faid  Wyatt  afterwards,  '•oiz.  the 
faid  2d  oi  September,  at  Walberton  in  the  faid  county,  and  within 
the  faid  hundred,  by  virtue  of  the  faid  feveral  warratits,  levied  the 
money  of  the  goods  of  Nafi ;  yet  the  faid  Wyatt,  the  faid  2  Septemb, 
anno  fupradiBo,  feu  unqiiam  pojlea  to  the  taking  of  the  indidlment 
non  fecit,  nee  fieri  caufavit,  praefatis  the  juftices,  feu  eoriim  alteri^ 
aliquam  retornam  oi  the  faid  warrants,  or  either  of  them,  y^-w  ^««- 
liter  et  quomodo  executi  fuerint  warranta  ilia,  vel  eorum  alterutrum, 
front  he  was  commanded  by  the  refpeclive  warrants,  fed  retornam 
of  the  faid  warrants,  or  either  of  them  facere  to  the  faid  juftices, 
or  either  of  them,  illicite,  obflinate,  et  contemptuofe  adtunc  apud 
Felphatn  praediSlum  in  comitatu  praediSlo  recufavit  et  denegavit,  et 
adimc  recufat  et  denegat,  &c.  The  defendant  to  this  indicflment 
pleaded  not  guilty  j  a  venire  facias  was  awarded  de  vicineto  de 
Felpham,  and  he  was  tried  and  was  convidled  at  the  aflifes.  And 
a  certiorari  was  brought  by  the  direeftion  of  Gould  judge  of  aflife, 
and  the  record  removed  intq  the  King's  Bench.  And  there  after 
three  feveral  arguments  by  Mr.  Mountague,  Mr.  Eyre,  and  Mr. 
Whitaker  for  the  defendant,  and  by  Mr.  ferjeant  Broderick,  and 
Mr,  ferjeant  Chefjyre,  and  Mr.  Attorney  for  the  Queen,  judgment 
was  given  for  the  Queen,  and  the  defendant  fined  200/.  which 
was  the  fum  levied,  by  the  opinion  of  the  three  judges  againft  Holt 
chief  juftice. 

The  cafe  was  argued  feriatim.     And  firft  Gould  juftice  argued 
for  the  Queen  as  to  the  firft  objedion,   that  tl|p  conftable  is  not 
obliged  by  law  to  execute  the  juftices  warrant  in  this  cafe.     That 
Conftableob  ftrikes  at  the  adt  of    13  Car.  2.  feff,  i.   c.  10.  againft  deer-ftealers, 
ligedtoexe-   for  there  in  the  fame  manner  as  here,  the  penalty  is  direded  to  be 
ceswarMntcn  levied  bv  Way  of  diftrefs,  upon  the  goods  and  chattels  of  the  of- 
aconviftion  of  fender,    by  warrant  under  the    juftice's  hand  before  whom   fuch 
aecr  Healing,  convidiou  fliall  bc  made ;    but  no  officer  named,  who  ftiall  exe- 
cute the  warrant,  no  more  than  here.     But  upon  both   ads,   the 
conftable  is  to  execute  it.     For  the  penalty  is  to  be  levied  by  war- 
rant of  the  juftice  ;  therefore  he  is  not  to  levy  it  himfelf,  and  there- 
fore he  muft  fend  the  warrant  to  his  officer,   which  is  the  con- 
^  Ui^drod"!   ^■•^^''^-     ■^"''^  ^  conftable  of  a  hundred  is  as  much  an  officer  to  the 
ii>ilch  officer  JLifticcs  of  peacc,  as  a  conftable  of  a  parifti.     And  he  is  properer, 
o;  ihe  juiHccs  becaufe  he  has  a  larger  jurifdidion,  for  the  goods  might  be  out  of' 
^y^°J'''"=°^the  limits  of  the  other's  jurifdidion.     Befides,  when  this  power  is 

vefted  in  the  juftices  of  peace,  they  muft  proceed  to  execute  it,  in       1 
the  fame  manner  as  they  do  other  things  in  their  power.     As  if  an       [ 
ad  of  parliament  were  to  make  any  thing  a  nufance,  the  party  who 
fhould  be  guilty  of  it  muft  be  proceeded  againft  of  confequence  in 
the  fame  manner,  as  for  a  nufance  at  common  law. 
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As  to  the  fecond  objedlion,  that  when  tlie  convidions  are  fet  out 
there  is  no  conclufion  prout  patct  -per  rccordum^  and  that  the  w- 
nire  facial   is  only  de  'vicineto  de  Felphajti,    and  not  of  Anmdel 
where  the  warrant  was  made,  and  Walberton,  where  it  was  execu- 
ted ;  whereas  it  ought  to  have  been  from  them  as  well  as  Felphav\ 
I  anfwer,  that  thofe  matters  are  only  inducement,  but  that  which 
is  the  git  of  the  charge,  and  makes  the  ofFenfe,  is  the  contemptu- 
oufly  not  returning  the  warrants.     And  there  was  a  cafe  Fafch. «  Sid.  208. 
16  Car.  2.    Rex  verf.  the  overfeers  of  the  poor  of  St.  Cieme?jts,*  ^^^'  '-"^^' 
which  comes  up  to  this ;  where  tlie  defendants  were  indided  for 
not  obeying  an  order  of  fefiions ;  and  exception  was  taken  to  the 
indidment,  becaufe  there  was  no  place  laid  where  the  order  was 
made  ;  and  it  was  held  to  be  good,  becaufe  the  negled:  was  the  git 
of  the  indidlment,  and  the  order  was  but  inducement.     But  it  is 
otherwife  in  cafes  of  indidlments  for  forging  a  deed  at  one  place, 
and  publifliing  it  at  another  j   the  jury  muft  come  de  vicineto  of 
both  places. 

As  for  the  power  given  in  the  adl  to  the  profecutor  to  detain  the 
perfon  convided  in  cuftody,  till  a  return  can  be  made  to  the  war- 
rant of  diftrefs ;  from  whence  it  is  inferred,  that  the  profecutor  is 
alfo  to  execute  the  warrant  of  diftrefs  ^  that  feems  to  me  to  be  no- 
thing to  the  purpofe. 

Poivys  juftice  for  the  Queen :  it  is  requifite  there  Ihould  be  a  re- 
turn made  of  the  warrant,  that  the  juftice  of  peace  may  know  what 
is  done  upon  it.  Firft,  becaufe  of  dividing  the  money  levied  as  the 
adl  diredls,  which  is  to  be  direded  by  the  juftice.  Secondly,  be- 
caufe if  there  be  not  fufficient  diftrefs  to  be  had,  there  is  to  be  ano- 
ther punirhment  inflidled,  in  the  nature  of  a  fecond  judgment,  'viz. 
imprifonment  for  a  year,  and  the  pillory.  Thirdly,  the  adt  of  par- 
liament direfts  the  offender  to  be  kept  in  cuftody,  during  fuch  rea- 
fonablc  time  as  a  return  may  be  had  to  the  warrant  of  diftrefs ; 
which  fliews  the  ad  intended  the  warrant  fliould  be  returned  :  and 
the  return  of  the  warrant  is  part  of  the  execution  of  it.  And  a 
conftable  refufing  to  execute  a  warrant  of  a  juftice  of  peace,  is  in- 
didable.     And  fo  is  2  Roll.  Rep.  78. 

As  to  the  objedion,  that  the  conftable  is  not  obliged  to  execute 
this  warrant;  it  was  intended  by  the  ad  of  parliament  that  the  con- 
ftable ftiould  execute  it.  For  the  money  being  to  be  levied  by 
warrant  under  the  hand  of  the  juftice,  and  it  not  being  faid  in  the 
act  who  ftiould  execute  the  warrant,  the  conftable  muft  execute  it, 
who  is  the  proper  officer  attendant  on  the  juftices  of  peace.  And 
befides  there  are  feveral  things  appointed  in  the  act  of  parliament  to 

be 
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be  done  by  the  conflables ;  as  detaining  the  offender  in  cuftody,  till 
a  return  may  be  made  to  the  warrants,  feSl.  4.  fearching  for  veni- 
£bn,  fkins  of  deer,  and  toils,  feSl.  3.  which  fliews  that  the  law- 
makers looked  upon  him  as  the  proper  perfon  in  this  cafe.  And  as 
to  the  objection,  that  it  may  as  well  be  the  profecutor,  becaufe 
power  is  given  to  him  by  feB.  4.  to  detain  the  offender  till  a  return 
may  be  made  of  the  warrant  j  I  anfwer,  that  he  is  only  named  for 
that  particular  purpofe. 

As  to  the  objedion  of  the  want  of  prout  patet  per  recordum^  that 
is  but  inducement,  and  the  git  of  the  offenfe  is,  the  not  returning 
the  warrant.  As  to  the  objedtion,  that  there  is  a  mif-trial,  I  think 
this  is  the  very  beft  place  from  whence  the  jury  could  come,  it  be- 
ing the  place  where  the  warrant  was  delivered,  which  is  the  place 
which  has  the  neareft  relation  to  the  offenfe.  Alfo  this  indidment 
Teme.  is  for  a  non  feafance^  and  therefore  any  place  may  be  laid,  it  is  not 

material  what ;  but  the  place  that  is  laid  here  is  as  right  as  can  be. 
Alfo  it  would  have  been  good,  if  it  had  been,  that  he  reiufed  gene- 
rally, without  any  place. 

Powell  juftice  for  the  Queen.  The  queftion  is,  if  this  be  a  good 
indidtmcnt,  and  I  hold  it  is ;  a  neglect  of  duty  in  an  officer  is  in- 
dictable at  common  law,  and  this  is  an  indictment  at  common  law. 
And  that  takes  away  the  exceptions  to  the  indictment  from  the  fla- 
tute.  For  this  is  no  otherwife  an  indictment  upon  the  ftatute,  than 
that  the  ftatute  makes  it  the  conftables  duty  to  execute  the  warrant. 

But  it  is  objected,  that  the  executing  of  this  warrant  is  not  made 
part  of  the  conftables  duty  by  this  ftatute.     But  to  this  I  anfwer, 
-.3  Cro.  375.    that  conftables  are  known  officers  to  juftices  of  peace.     And  if  an 
act  of  parliament  fays,  a  juflice  of  peace  ffiall  grant  a  warrant;  of 
confequence  of  law  it  muft  be  to  the  conftable.     Conftables  were 
officers  at  common  law,  they  were  confervators  of  the  peace  for 
things  within  their  view,  and  fome  held  they  might  take  a  bond. 
But  they  are  not  judges  of  record.     But  ever  fince  juftices  of  the 
peace  have   been  erected,  conftables  have  been  their  officers,  and 
J  unices  cannot  conftant  experience  is  fo.     Secondly,  juftices  of  peace  cannot  com- 
fl^triff  without  "^'^"^  ^^^^  fjieriff,  unlefs  power  is  given  them  lo  to  do  in.  the  act 
fpecial  power  of  parliament.     And  that  fuppofal,  that  the  party  (hould  execute 
given  them,    the  warrant,  is  harfti ;  for  that  is  a  practice  never  known  in  the 
law,  but  it  muft  be  done  by  the  ufuai  officer.     And  I  believe  there 
are  many  acts  of  parliament,  which  impower  juftices  to  grant  war- 
rants, that  do  not  mention  that  they  ftiall  be  directed  to  conftables. 
If  a  jurifdiction  of  a  new  matter  were  given  to  this  court  by  act  of 
pariianient,  we  muft  proceed  in  it  according  to  our  old  forms.     So 
juftices  muft  grant  their  warrants  to  their  known  officer.     My  lord 

Coke 
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Coki'  4  Ifijl.  267.  fays,  that  a  conftable  of  a  hundred  was  not  an 

officer  at  common  law,  but  created  by  the  (latute  of  J-yhicheJler. 

But  I  hold  that  he  was  an  officer  at  common  law,  and  the  ftatute 

of /F/Wj(y?cr  only  enlarged  his  authority  in  fome  particulars.     And 

fo  it  was  held  by  my  lord  chief  juftice  Hale  in  the  cafe  of  Rex  verf.  j  Keb.  231. 

icing :  and  the  cafe  of  the  King  verf.  Samois,  Hil.  16  Gf  17  Jac. 

-cited  for  it.     And  the  new  authority,  which  was  given  them  by  the 

ftatute  of  W'tnchejler,  was  what  occafioned  the  miftake.     And  fo 

they  are  officers  of  the  peace,  and  officers  to  the  juftices  of  peace, 

where  no  particular  officer  is  named. 

The  conviftions  are  but  inducement,  and  therefore  they  may  be 
pleaded  without  front  patet  per  rccordum  :  the  git  of  the  offenfe  is 
the  not  returning  the  warrant.  And  there  are  many  cafes,  that 
■where  a  matter  of  record,  which  is  alleged  in  pleading,  is  only  in- 
•troduftory,  it  is  not  neceiTary  to  aver  it  by  the  record. 

The  warrant  requires  a  return,  fo  is  the  warrant  itfelf  exprefly.  Warrant  of 
And  it  is  neceflary  on  the  frame  of  the  adl  of  parliament.  For,  as  J"1"^" '""'"" 
my  brother  Powys  fays,  the  offender  is  to  be  kept  in  cuftody,  till  a 
return  may  be  had  to  the  warrant ;  and  for  that  reafon  the  return 
ought  to  be  fpeedy,  that  if  there  be  fufficient  diftrefs,  the  offender 
jnight  be  delivered  out  of  cuflody ;  or  if  not,  the  juflice  might  pro- 
■ceed  to  give  fuch  farther  judgment  as  the  adl  diredis.  And  in  order 
to  that,  the  juftice  ought  to  know,  what  is  done  on  the  warrant. 

It  is  objefted  thirdly,  that  the  venire  facias  ought  to  have  been  Vcmt, 
from  all  the  places  mentioned  in  the  indiftment.  But  as  to  this, 
the  difference  is,  where  the  matter  in  iffue  arifes  in  feveral  places, 
there  the  venue  mufl  be  from  all  the  places.  As  where  a  prefcrip- 
tion  for  a  way  from  A.  through  B,  to  C.  is  in  iffue,  the  vejiue  muft 
be  from  A.  B.  and  C.  So  where  the  appendancy  of  common  in 
A.  to  lands  in  B.  is  traverfed,  the  jury  muft  come  from  both  pla- 
ces. But  though  a  matter  arifing  in  another  place  is  neceffary  to 
be  given  in  evidence,  yet  if  the  iffue  be  not  upon  it,  it  is  otherwife. 
And  to  that  purpofe  is  the  cafe  of  Clerk  verf.  Wood,  Hutt.  39. 
Hob.  305.  I  'Jones  2.  where  the  plaintiff  declared,  that  he  was 
feifsd  in  fee  of  a  houfe  in  D.  and  that  the  defendant  was  fcifed  in 

.  fee  of  feven  acres  of  land  in  Z).  and  that  he  and  all  thofe,  ^c.  had 
had  a  way  over  the  faid  feven  acres  to  a  place  in  S.  and  that  the 
■defendant  had  plowed  up  the  feven  acres,  &c.  and  upon  not  guilty 
pleaded,  the  venue  was  from  T).  only,  and  it  was  refolved  to  be 
well :    for  not  guilty  being  pleaded,   the  tort  in  plowing  up  the 

.  way  is  only  in  iffue,  though  the  right  to  the  way  muft  be  proved 
upon  the  trial ;  and  therefore  the  venue  need  be  only  from  Z). 
otherwife  if  the  defendant  had  traverfed  the  prefcription.     And  the 

^  Y  difference 
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difference  is,  where  the  prifcription  is  in  ifTue,  and  where  the   tort 
only.     As  upon  a  plea  of  not  guilty,   3  Cro.  619.  Side77ba??i  verf. 
Rohim  :  an  atftion  for  {topping  a  way :  the  fame  cafe  and  the  fame 
difference.     3  Cro.  751.  Leeds  verf.  Shakerley :  an  adlion  upon  the 
cafe  for  {topping  his  water-courfe  to  his  mill,  and  the  declaration 
of  a  water-courle  running  by  three  'vilh  A.  B.  and  C.  to  his  mill, 
and  that  the  defendant  {lopped  the  water-courfe  in  A.  and  upon 
not  guilty  pleaded,   the  vemie  was  from  A.  only,   and  held  well, 
the  ilfue  being  not  guilty ;  otherwife,  if  the  iflue  had  been  upon 
the  prefcription.     2  Cro.   631.  Bur  bolt  verf.  Kent,  ravifhment  of 
ward  :  the  plaintiff  declared,  that  the  anceflor  of  the  ward  held 
lands  in  5.  and  7".  of  the  plaintiff,  as  of  his  manor  of  5.  Gfc.  and 
the  defendant  raviflied  the  ward  apud  S.  and  upon  not  guilty  plead- 
ed, the  venue  was  from  S.  and  afTign'd  for  error,  becaufe  it  ought 
to  have  been  from  the  manor  of  S.  or  from  that  and  7".  but  refol- 
ved  to  be  well,  not  guilty  being  pleaded  :  for  then  the  iifue  is  upon 
the  ravifhment,  which  is  laid  at  S.  but  otherwife  if  the  iffue  had 
been  upon  the  tenure,  for  then  it  fhould  have  been  from  the  manor 
of  S.  and  T".     And  yet  in  both  thofe  cafes  the  tenure,  and  alfo 
the  water-courfe,  muik  be  given  in  evidence  j  but  the  iffue  is  diredl- 
ly  upon  the  tort,  and  but  incidentally  upon  the  tenure,  &c.     But  it 
is  objected,  that  the  venue  ought  at  leaft  to  have  been  from  two 
of  the  places ;  Felphcim  where  the  warrant  was  delivered  (and  that 
place  all  agree  it  ought  to  come  from,  for  that  is  the  mofl  material 
thing)  and  it  ought  to  be  alfo  from  Walberton,  the  place  where  the 
money  was  levied.     But  that  I  deny,  for  the  matter  of  the  money 
being  levied  might  have  been  left  out  of  the  indidment,  though  it 
will  be  an  aggravation  of  the  fine,  for  the  offenfe  is  not  returning 
the  warrant.     And  in  cafe  this  had  been  an  adtion  to  recover  dama- 
ges, this  might  have  been  an  objedlion,  becaufe  the  jury  ought  to 
have  inquired  into  the  levying  the  money,  in  order  to  have  enabled 
them  to  affefs  damages.     But  upon  this  indidiment  it  was  enough  to 
prove  a  delivery  of  the  warrant. 

As  to  the  objedion,  that  there  ought  to  have  been  a  place  ex- 
preffed  in  the  warrant,  where  it  fliould  be  returned ;  that  was  not 
neceflary,  nor  ever  is  inferted  in  any  warrants.  And  if  the  juflice 
was  not  to  be  found,  that  would  have  been  a  good  excufe  for  the 
conflable  upon  his  defenfe  ;  but  we  mull:  prefume  he  was  in  the 
^  way.     If  indiftments  will  not  lie  in  this  cafe,  the  aft  of  parliament 

will  lignify  nothing. 

There  ought  ^^'l^  chief  juftice  for  the  defendant  :  I  make  no  que{lion  but  an 
to  be  lime  and  indictment  will  lie  in  this  cafe,  but  I  do  not  like  this.  The  con- 
pidceinwar-  ^.^\q  jg  ^  proper  officer  to  execute  the  warrant;  but  that  which 

rants  of  JLilll-      ...  .,»*.,  .  .  .  J  •  j    • 

ces.  flicks  With  me  is,  tliat  there  is  neither  time  nor  puce  mentioned  m 

the 
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the  warrant,  when  and  where  it  fliould  be  returned  ;  whereas  there 
ouc^ht  to  be  both  :  and  a!!  procefs  in  the  fuperior  courts  are  fo, 
Muft  the  conftable  feek  the  juftice  all  over  the  county  ?  Indeed 
original  writs  in  this  court  are  returnable  idncunque  -,  hut  the  HierifF 
is  an  officer  to  this  court,  and  therefore  muft  take  notice  where  the 
court  fits.  But  bills  in  this  court  have  a  place  of  return,  and  fo  has 
all  procefs  that  ifTues  out  of  the  Common  Pleas  and  Exchequer. 
And  it  is  reafonable  for  the  juftices  of  peace,  v/ho  have  but  a  fpecial 
authority,  to  infert  a  place  of  return  in  their  warrant. 

2.  The  time  when  the  warrant  was  returnable  is  not  fet  out. 
All  that  is  faid  is,  that  it  was  ad  certum  diefn  longe  abhinc  praetcri- 
tum  ;  but  the  certain  time  ought  to  have  been  fet  out,  for  it  might 
be  delivered  after  the  return  was  out.     It  is  faid,  that  poftea,  fciiicet 
the  faid  fecond  of  September,  it  was  delivered  to  the  conil:ab!e  the  [t  feems,  this 
defendant  to  be  executed  -,  but  that  is  but  evafive,   for  it  mi^ht  be  '« another 
delivered  after,  and  alfo  after  the  return  was  out,  and  it  is  not  fuf-  obieaion'''Vor 
ficiently  laid,  that  it  was  otherwife.     And  if  it  was  fo,  then  the  i;  fiiouid  have 
not  returning  it  is  no  offenfe  ;  for  a  man  is  not  bound  to  execute  a  ^^^^'  f'P'^  " 

,°.,,.  ,  ,.  r  1  •  r  r         ante  rctoriiam 

warrant,  that  is  delivered  to  him  after  the  return  is  out :  for  after  .jufdem,  for 
the  return  is  out,  the  warrant  has  loft  Its  force.     The  indidtment  the  time  under 
would  have  been  better,  if  it  had  been  for  neglecting  to  execute  the  ^'^^/'[''^"[ll. 
warrant,  for  if  he  had  not  paid  every  perfon  their  fhare,  the  defen-  bie. 
dant  had  not  executed  the  warrant. 

The  cafe  cited  by  my  brother  Gould  of  the  King  wr/1  the  over- 
feers  of  St.  Clements  was  a  plain  cafe,  becaufe  the  non-execution 
was  in  the  parifh  oiSt.  Clements.  But  there  is  no  more  reafon  in  this 
cafe  to  fay,  the  negledl  was  at  Felpham,  than  at  any  place  elfe. 

As  to  what  has  been  faid  about  a  high  conftable,  though  the  High  confla- 
cafe  of  Sharrock  verf.  Hannemer,  3  Cro.  375.  is,  that  a  high  con-  Se- 
llable cannot  arreft  a  man  for  a  breach  of  the  peace  within  his 
view,  for  that  he  was  not  fuch  an  officer,  nor  confervator  of  the 
peace,  whereof  the  common   law  takes  any  notice,  for  he  is  not 
mentioned  in  any  book ;  yet  that  has  been  fince  contradided  in  my 
lord  Hale's  time,  Mich.  25  Car.  2.     And  it  has  been  held,  that  a  3  Keb.  231. 
high  conffable  was  an  officer  at  common  law,  and  had  power  to 
do  all  things,  which  a  petty  conffable  can  do. 

Judgment  was  given  for  the  Queen  by  the  opinion  of  the  three 
piitfne  judges. 

Upon  the  former  arguments  of  this  cafe,   the  chief  juftice  and  PuniiTiment 
Powell  and  the  court  held,  that  in  cafe  an  offender  was  but  once  fo^^^"'-'^^^  • 
.  convided,  and  had  goods  only  fufficient  to  fatisfy  part  of  the  fum 

forfeited, 
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forfeited;  that  his  goods  could  not  be  taken,  but  he  muft  be  impri- 
foned  for  a  year,  and  fet  in  the  pillory.  But  in  cafe  he  were  twice 
convidled,  and  had  goods  fufficient  to  fatisfy  one  convidion,  but 
not  both  ;  he  (hould  pay  one,  and  fuffer  corporal  punifhment  for 
the  other.  But  the  law  never  intended  he  fliould  fuffer  both  ways 
upon  one  convidion,  to  pay  part,  and  be  fet  in  the  pillory  for  the 
refidue. 

.^f/f  5+6.  The  chief  juftice  faid,  that  upon  the  return  of  want  of  diftrefs, 

the  juftice  of  peace  ftiould  make  a  record  of  it,  and  give  judgment  for 
the  corporal  punifliment. 

The  chief  juftice  and  Powe/l  3.K0  held,  that  the  conftable  was  not 
obliged  to  return  the  warrant  itfelf  to  the  juftice,  but  might  keep 
that  for  his  own  juftification,  in  cafe  he  {hould  be  queftioned  for 
what  he  had  done  j  but  only  to  give  him  an  account  what  he  had 
done  upon  it. 

ConviaioB         The  chief  juftice  held,   that   it  was  not  neceflary,  to  fet  out 
pleaded.         tJ^g  convidions  in  the  indidtment  at  large,  but  only  fhortly,  that 
fuch  an  one  was  before  fuch  and  fuch  juftices  convidled  fecutidum 
formam  Jlatuti,  etfuperinde  a  warrant  was  iflued,  ^c. 

Gerrard  verf.  Delaval. 

Difchargeby     A  N  adtion  of  debt  upon  a  bond  of  200/.  the  defendant,  without 

the  aa  lor      £\  craving  oyer  of  the  bond  or  condition,  pleads  that  he  was  dif- 

fikaded'in  bar  charged  by  the  adl  of  poor  prifoners  2  f?'  3  of  this  Queen,  cap.  1 5. 

of  a  bond  of   The  chief  juftice  took  the  exception,  that  the  condition  of  the  bond. 

200/.  not  appearing,  the  whole  200/.  muft  be  taken  to  be  a  debt,  and 

confequently  the  defendant  not  within  the  ad  of  parliament  (though 

in  truth  the  bond  was  only  for  payment  of  100/.  and  for  this  rea- 

fon  judgment  was  given  for  the  plaintiff  by  the  whole  court.     For 

they  could  not  take  notice,  but  that  the  whole  200  /.  was  a  juft 

debt  to  the  plaintiff". 

The  chief  juftice  faid,  that  there  were  three  forts  of  difcharges 
by  this  ad:.  Firft,  the  original  difcharge  by  the  juftices  of  peace 
at  feflions  out  of  adual  cuftody.  Secondly,  if  a  perfon  fo  difcharged 
was  arrefted  again,  there  was  a  fecond  difcharge  upon  common 
bail.  And  a  third,  whereby  the  body  of  the  debtor  was  exempted 
from  being  liable  to  be  taken  in  execution.  But  that  the  provifo 
extended  to  all  thefe,  that  no  perfon  {hould  have  any  benefit  of  any 
of  them,  that  was  indebted  above  the  fum  of  100/.  principal  mo- 
ney and  damages. 

I  Powell 
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'  Pcictll  iuftice  faid,  that  if  the  money  in  the  condition  was  not 
paid  at  the  day,  the  intereft  was  damages  *.  ca^Sl? 

judged  in  Michaelmas  term  following,  and  inferted  here  by  miftake. 

Rcgina  'uerf.  Peirfon. 

A  Writ  of  error  of   a   judgment  given  at  the  feffions   for  the  s.  C.  Saik. 
county  of  Middlcfcx  at  Hickess  ball  by   the  juftices  of  peace  No^^n^j^c^' 
there,  upon  an   indiftment,  which   fets  forth,  that  the  defendant,  ment  lies  for 
fuch  a  day  and  year,    and   at  divers  other  days,  at  fuch  a  place,  ^'='"S  a  com- 
fiiit  et  adkic  eji  communis  lena^  Anglice  a  common  bawd,  et  pro  6  Mod^^'S 
Cbinmodo  et  lucro  fuo  propi'io  adtujic  et  ibidem  qiiafdam  male  difpofi-  256,  311. 
tcis  pcrfonas  tarn  homines  qicam  midieres  in  diverjis  domibiis  lupanari-  '  ^"*-  '^^^■ 
bus  corrccnire^  fccrtationem  et  fornicatioiiem  committer e^    adtunc  et  ,  Lev-Vgo. 
ibidem  il'icite  prccuravit,  in  contemptum,  &c.    To  this  indidtment 
the  defendant  pleaded   not  guilty,    and  was  convidled,    and  fined 
ICO  I.    And  the  judgment  was  reverfed  ;  for  the  indidtment  ought 
to  have  been,  for  keeping  a  common  bawdy-houfe.     But  what  is 
charged  in  this  indidlment  is  but  folicitation  of  chaftity,  which  is 
a  fpiritual  offenfe,  and  not  inquirable  or.  punifliable  at  common 
law.     And  ferjeant  Broderick  relied  on  the  difference  in  i  Roll.  44. 
n.  8,  9.  where  it  is  refolved,  that  for  faying  a  woman  is  a  bawd, 
no  aclion  will  lie  at  common  law ;  other  wife,  if  you  fay  flie  is  a 
bawd,  and  keeps  a  bawdy-houfe  j   becaufe  that  is  an  offenfe  in- 
quirable and  punifhable  in  a  leet. 


It  was  agreed  both  by  the  court  and  counfel  in  this  cafe,  that  if 
a  perfon  was  only  a  lodger  in  a  houfe,  yet  if  fhe  made  ufe  of  her 
room  for  the  erttertaining  and  accommodating  people  in  the  way  of 
a  bavv^dy-honfe,  it  would  be  keeping  of  a  bav/dy-houfe,  as  much 
as  if  (hz  had  the  v^hole  houfe. 

Regina  verf.  Wefton. 

« 

TH  E  defendant  was  adjudged  by  two  juflices  of  the  peace,  S.  C.  Salk. 
to  be  the  father  of  a  baftard  child  ;  and  the  order  being  re-  g,"^^,^  p^^ju^ 
moved    into  the   King's  Bench   by   certiorari,    feveral  exceptions  Law,  cap.  37. 
were  taken  to  if.  f-  ^s. 

I.   That  the  juftices  had  ordered  the  weekly  payments  to  bejurticcsof 
made  upon  a  particular  day,   'viz.   every  Monday,  in  which  they  P^'^"^^  ^^^  °|* 
of  money  for  maintenance  of  a  baftard  on  a  day  certain  weekly  and  before  the  week  is  quite  up. 

5  Z  had 
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had  gone  beyond  the  power  given  them  in  the  ftatute ;  for  com- 
puting the  time  from  the  making  of  the  order,  the  week  was  not 
up  on  the  Monday.  But  Holt  chief  juftice  held  that  it  was  well, 
and  if  it  was  before  the  day  the  week  was  up,  yet  payment  before 
the  day  was  payment  at  the  day.  And  Powell  juftice  faid,  that  if 
'Power.  a  man  had  a  power  to  make  leafes  referving  the  ancient  yearly  rent 

annually,  yet  if  it  were  referved  upon  a  day  before  the  year  was 
up,  as  if  the  year  ended  at  Chrijlmas,  and  it  was  referved  at  Mi- 
chaelmasy  it  would  be  well,  purfuant  to  the  power  j  which  Holt 
agreed. 

Order  of  fuch  2.  That  the  money  was  ordered  to  be  paid  to  the  overfeers  of 
^he  "ovcrfeers  ^^^  poor,  whcrcas  it  ought  to  have  been  ordered  to  have  been  paid 
of  the  poor,  to  the  inhabitants  of  the  parifti  generally.  But  Holt  held  it  was 
well  enough,  and  that  if  an  order  had  been  made  before  the 
43  of  Eliz.  which  conftituted  overfeers  of  the  poor,  the  juftices 
of  peace  might  have  ordered  the  money  to  have  been  paid  to  two 
or  three  of  the  irihabitants  of  the  parifli,  and  fo  now  they  may 
order  it  to  be  paid  to  the  overfeers. 

Doth  adjudge.      ^^    g^  ^[jg  gre^t  objedion  which  ftuck  long  with  the  court 
two  juftices  iiL  ^^s,  that  after  the  recital  of  the  order  when  it  came  to  the  adju- 
dication, it  was,  we  the  faid  juftices  doth  adjudge,  inftead  of  do, 
the  fingular  number  for  the  plural.     Mr.  Eyre  to  maintain  it  cited 
Fulhvood's  cafe,   i  Cro.  489.  where  F.  and  others  were  indidled  on 
the  3  Hen.  7.  c.  2.  for  aflaulting  and  taking  a  woman  away  by 
force  and  marrying  her  againft  her  willj  and  the  indidment  was 
cepit  inftead  of  ceperiint ;  and  notwithftanding  that  exception  ta- 
ken,   yet  judgment  of  death  was  given   againft   the    defendants. 
But  Holt  chief  juftice  faid,  that  the  anfwer,  which  is  reported  in 
the  book  to  have  been  given  to  the  objedtion,  is  not  adequate  to 
it,  and  is  fo  very  odd,  that  he  feared  the  reporter  was  miftaken,  and 
ordered  the   roll  to  be  fearched :    and   upon   fearching,    the  roll 
was  produced  in  court,  and  was  intr.  Hill.   13  Car.  i.    Rot.  24. 
inter  placita  corofiae  ,  and  was  not  cepit  as  it  was  reported  to  be 
in  the  book,  but  ceperunt.     And  fo  that  cafe  being  removed  out 
of  the  way,    after  the  cafe,  had  depended  two  terms,    and  been 
feveral  times  ftirred,  the  court  for  that  exception  the  laft  day  of 
the  term  quafhed  the  order. 

And  afterwards  the  fame  juftices  made  another  order  with  the 
very  fame  fault  in  it,  viz.  Doth  adjudge,  and  upon  a  certiorari 
that  was  quaftied,  Hil.  4  Annae  B.  R. 


Mich: 


II99 


Mich.  Term 

4  Annae  Reginae,  B.  R.  1 705. 


Regina  verf.  Baines. 

THE  defendant  was  by  order  of  feffions  for  feveral  grof3'6Mod.  192. 
mifdemeanours  turned  out  from  being  clerk  of  the  peace,  \lf\^^^' 
and  the  order  was  removed  into  the  court  by  certiorari ;  a  certiorari  to 
and  for  feveral  exceptions  to  the  order  the  court  were  all  remove  all 
of  opinion  to  quafti  the  order  j  when  Mr.  Attorney  took  an  ex-  ^^a^dTwiii 
ception  to  the  certiorari ^  becaufe  it  was  to  remove  omnes  ordines  not  remove 
^erfus  Baines  et  Atkinfon  nuper  faBos^  and  the  order  removed  was  "f^^^^  only  a- 
"verjus  Baines  only,  and  appeared  to  'be  made  after  the  tejle  of  the  cTtiorai-i 
writ.     And  the  court  ordered  counfel  of  both  fides  to  fpeak  to  bore  up  Jwre 
this  point.     And  it  was  argued  by  Mr.  Weld  and  Mr.  Broderick  ^^^-/J'Jf" 
for  Baines ;  and  by  Mr.  Attorney  of  the  other  fide.     It  was  faid  returnable 
ioT  Baines,  that  the  words  ought  to  be  taken  diftributively ;  as  if"*^"/  ^l"'''- 
B.  and  C.  releafe  to  A.  all  actions,  which  they  have  againfl  A.  it  °  °"""^' 
will  releafe  both  joint  actions,  and  alfo  feveral  ones :   that  thefe 
writs  ought  to  have  a  liberal  conftruction  given  them,  becaufe  they 
are  to  infpect  the  proceedings  of  other  courts :  as  upon  a  certio- 
rari a  caufe  entred,    or  an  order  made,  or  an  indictment  found,  Order  mads 
after  the  tejie  of  the  writ  fhall  be  removed.     That  there  is  a  great  f"-'^!',,^* 
deal  of  difference  between  a  certiorari  and  a  writ  of  error ;  for  a  moved  by  it. 
certi'Orari  is  general,  to  remove  omnes  ordines,  but  a  writ  of  error 
is  tied  up  to  fuch  a  particular  record  between  fuch  an  one  plaintiff, 
and  fuch  an  one  defendant,  in  fuch  a  plea ;  and  therefore  a  writ  of 
error  of  a  judgment  between  A.  plaintiff,    and  B.  and  C.  defen- 
dants, will  not  remove  a  judgment  in  a  fuit  between  A.  plaintiff 
and  jB.  defendant :  but  a  certiorari  to  remove  cmnes  ordines  verfus 
A.  B.  and  C  will  remove  all  orders  againft  any  of  them.     And 
fo  is  the  cafe  of  the  King  verf.  Lovet,  a  certiorari  to  remove  an  3  Keb.  loz. 
indictment  of  force,  unde  L.  et  'T.  i?idiSlati  funt :  and  the  court 
held,  that  that  writ  would  remove  an  indictment  againft  L.  only ; 
for  they  held,  that  a  certiorari  was  joint  and  feveral,  but  otherwife 
2  oi 
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of  a  writ  of  error,  which  would  not  remove  a  feveral  indi(fi:meiit. 
And  even  in  a  writ  of  error,  in  the  cafe  of  Gay  verf.  Adams^ 
2  Smind.  291,  292.  the  writ  of  error  was  directed  majori  et  aldcr- 
inannis  civitatis  ftiae  B.  ac  majori  ct  conjlabulariis  Jiapulae  B.  ncc- 
non  'vicccomitibus  cjyfde?n,  ac  ballivis  majori  et  commimitati  cjtifde?n 
curiae  Tolfel,  ac  ballivis  et  communitati  curiae  fuae  pedis  puheri- 
zati,  et  corum  cuitibet,  to  certify  a  record  of  a  judgment  loquclae 
quae  fiiit  coram  "oobis  in  curia  noflra-  cixitatis-  praediSfae  fine  brevi 
nojiro,  &c.  and  the  record  certified  was,  placita  in  curia  domini 
regis  Tolfel  civitatis  praediclac,  coram  A.  ct  B.  tarn  'vicecomitihus 
comitatus  civitatis  pracdiBne,  quam  ballivis  majore  et  communitate 
cjiifdem  civitatis,  &c.  though  the  record  certified  was  not  before  fo 
many  as  the  record  defcribed  in  the  writ  of  error,  yet  it  was  held 
to  be  well,  becaufe  the  coram  vobis  fliould  be  taken  diftributive ; 
as  corain  all  the  faid  officers,  or  any  of  them.  So  in  the  cafe  of 
Ord  verf.  Morton,  Telv.  21 1,  the  writ  of  error  was  of  a  judgment 
in  ejedtment  before  the  biOiop  of  Jjurham,  and  feven  others  by 
name  ;  and  the  record  certified  wa-s  before  the  biOiop  and  eight 
others  :  and  the  record  was  held  to  be  well  removed  :  for  fo  the 
parties  be  right  named,  any  other  variance  will  not  hurt.     The 

F*ffh'^''^ic  ^^^*^  ^^  '■^■'^  ^*^'"to  '^^''I-  Foffebrook  was,  a  certiorari  to  remove  all 
cmmaet/t,.  ordcrs  againft  A.  B.  and  C.  and  the  cafe  was,  that  there  was  a 
gula  indiaa-  joiot  Order  againft  A.  B.  and  C.  and  another  againft  two  of  them, 
menia.  ^^^  another  againft  one  of  them  only ;  and  it  was  refolved,  that 

the  joint  order  was  only  removed,  and  not  the  two  laft.  But  the 
reafon  of  that  refolution  was,  becaufe  the  court  took  it,  that  the 
fir  ft  was  the  only  order  was  intended  to  be  removed.  Mr.  Bro- 
derick  uxgcd.  farther,  that  there  was  a  great  deal  of  difference  be- 
tween writs  of  error  and  certioraris.  For  writs  of  error  are  to 
deftroy  the  judgment,  and  therefore  ought  to  be  taken  ftridly ; 
and  therefore  the  cafes  of  writs  of  error  will  be  no  rule  to  govern 
this  cafe,  that  a  writ  of  error  can  remove  but  one  record,  though 
there  were  many  records  that  would  anfwer  the  defcription,  nay, 
though  there  were  more  that  were  the  fame  totidem  ve-'bis :  but 
that  it  was  otherwife  of  certioraris.  He  faid,  that  the  cafe  of 
Fojfcbrook  was  as  it  is  cited ;  but  that  it  was  refolved  by  the  three 
judges,  abj'ente  Holt  chief  juftice.  3  Keb.  102.  was  diredly  con- 
trary: and  fo  was  i  Roll.  395.  Chayney's  cafe,  37  &  38  Eliz.  if 
a  certiorari  iffues  to  remove  an  indidtment  of  forcible  entry  againft 
feveral,  naming  them,  where  but  four  of  them  only  are  indidted' 
yet  it  ought  to  be  removed.  He  faid,  that  joint  words  in  all 
mandatory  or  prohibitory  writs  are  taken  jointly  and  fcverally ;  as 
if  a  mandamus  be  to  fwear  two  perfons  duly  eledled,  in  the  return 
both  their  eledions  'muft  be  anfwered.  He  cited  Telv.  212.  and 
remembered  the  difference  there  taken,  between  writs  to  remove  a 
record,  as  pones,  rccordares,  &c.  and  writs  to  defeat  a  record,  as 
3  writs 
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writs  of  error,  and  writs  of  falfe  judgment.  And  cited  the  cafe 
of  the  procedendo,  Fitz.  Procedendo  3.  where  the  procedendo 
mentioned  the  a  -fe  to  have  been  arraigned  before  two  juftices, 
and  in  truth  it  was  arraigned  before  three,  and  yet  good.  And 
3  Hen.  6.  2.  Bro.  Recordare  2.  Fitz.  Replevin  2.  where  a  ^5/7^ 
in  a  replevin  was  fued  at  the  fuit  of  the  defendant,  and  the  words 
were,  et  dicas  praefato  R.  the  defendant,  where  it  ftiould  have 
been  J.  the  plaintiff;  and  well.  For  the  plea  fliall  not  be  held 
upon  the  pone,  but  upon  the  plaint.  And  it  has  not  been  feen, 
that  a  writ  of  pone  or  recordare  has  been  abated,  for  they  have  loft 
their  force,  when  the  plea  is  removed.  [But  note,  fays  Brcok, 
that  if  the  pone  be  betwfeen  the  plaintiff  and  a  ftranger,  it  is  a 
void  removing.]  And  in  the  principal  cafe  there  the  record  is 
held  to  be  well  removed,  though  the  judges  cannot  proceed  to  ex- 
amine the  errors.  He  faid,  that  joint  words  fl^ould  be  conftrued 
feverally,  and  cited  the  cafe  in  Dier  34.  and  Moore  164.  Bel- 
lingham's  cafe,  where  I'V.  B.  and  L.  B.  are  pardoned  cn/nia  et 
omnimoda  vtlagaria  verfus  praefatos  W.  et  L.  feu  verjiis  eoi'um  al- 
terum  promtiJgata ;  and  though  the  words  of  the  pardon  were 
joint  yet  it  was  allowed ;  becaufe  it  fhould  be  conftrued  feverally 
according  to  the  fubjedt  matter,  fcilicet,  felonies,  which  cannot  be 
joint :  but  it  fhould  have  been,  et  eorum  aliquem.  So  the  flatute 
13  Eliz.  c.  I.  makes  it  treafon  during  the  Queen's  life  to  fay, 
that  (lie  is  not,  nor  ought  not  to  be.  Queen  of  this  realm  of 
FnglaJid,  and  of  the  realms  of  France  and  Ireland :  and  yet  where 
one  faid,  that  the  Queen  was  not  Queen  of  France  nor  of  Ireland, 
faving  nothing  of  £?i;^/^W,  it  was  refolved  to  be  treafon,  notwith- 
ftanding  the  word  and,  which  was  taken  as  or.  i  And.  133. 
2  And.  149. 

Mr.  Attorney  General  faid,  that  Mr.  Brodcrick  agreed,  tliat  in 
cafe  of  a  writ  of  error  no  other  record  could  be  removed,  but 
only  one  that  anfwered  the  defcription  in  the  writ  of  error.  Now 
a  certiorari  does  not  differ  from  a  writ  of  error  in  reafon,  nor  the 
nature  of  the  thing ;  for  upon  this  writ  the  record  fliall  be  ex- 
amined. And  the  reafon  why  this  writ  is  brought  is,  becaufe  a 
writ  of  error  does  not  lie  upon  an  order  of  feffions;  and  the  word 
terminari  in  this  writ  fignifies  only  finally  determined.  And 
agreeable  to  this  was  the  refolution  of  that  cafe  in  the  year  1700, 
cited  by  Mr.  IFeld.  In  that  cafe,  there  was  an  indicSinent  again  ft 
all  three,  and  another  agalnft  two  of  them,  and  another  againft 
one  of  them  only;  and  they  were  all  removed  up:  but  the  court 
would  proceed  only  on  that  againft  all  three,  which  agreed  with 
the  defcription  in  the  writ.  As  for  Mr.  J-Fcld's  reafon  of  that  cafe, 
becaufe  the  court  took  it,  that  the  joint  indidlment  was  the  only 
one  intended  to  be  removed,  that  will  not  fupport  the  refolution ; 
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for  if  the  writ  be  in  its  nature  joint  and  feveral  by  conftrudion  of 
law,  they  muft  have  been  all  removed,  becaufe  the  full  import  of 
the  words  of  the  writ  mud  be  anfwered  j  and  it  is  not  a  matter  of 
eledion,  to  return  them  all  or  part  only,  becaufe  the  words  of  the 
writ  upon  that  fuppofition  are  not  fatisfied  by  the  return  of  part 
only.      And   the    certiorari   was,    cnmia    et   fingula   indiSiamcnta. 
The  conftant  form  of  certiorari^  is  to  make  them  joint  and  fe- 
veral,   viz.    omnia  et  fingiila    indiSiatnenta   agalnfl:  /i.  and  B.    or 
either  of  them  :    and  if  what  is  contended  for  of  the  other  fide 
fliould  take  place,  if  there  were  a  joint   indidlment  or  order  a- 
gainft  A.  and  B.  and  feveral  indidments  or  orders  againfi:  each  of 
them,  if  one  of  them  only  fliould  bring  a   certiorari^  this  would 
remove  not  only  the  feveral  order  oc  indidment  againfi  him,  but 
the  joint  one  againfi  him  and  the  other  two.     For,  as  I  faid  be- 
fore, it  is  not  in  the  eledion  of  the  officer,  to  return  up  one,  and 
keep  back  the  other.     He  faid,  the  cafe  of  Keble  was  not  againfi 
him  J  for  that  was  only,  that  a  certiorari  might  be  joint  and  fe- 
veral, which  a  writ  of  error  could  not  be;   which  I  agree.     But 
then  there  mufl  be  feveral    words,  as  it  mufl  be  intended  there 
were  in  that  cafe.     The  cafe  in  Tcherton  he  faid  was  for  him,  but 
what  would  be  a  full  anfwer  to  that  cafe,  and  alfo  to  the  cafe  in 
Saunders,  was,  what  was  held  in  the  cafe  of  lord  Crom'well  verf, 
Andrews,  Teh.  6.  that  if  the  record  is  recited  right  in  the  writ  of 
error  in  the  names  of  the  parties  and  the  thing  recovered,  it  would 
be  fufficient  to  remove  the  record,  though  there  were  fomc  variance 
in  the  judges  in  the  number  of  them. 

2.  Another  exception  to  the  certiorari  he  faid  was,  that  it  was 
cmnes  ordines  miper  faSios,  which  tied  it  up  to  orders  made  before 
that  time ;  and  this  order  returned  up  was  made  after  the  tefie  of 
the  writ.  And  thefe  provifional  ccrtioraris  ought  to  be  worded 
generally,  faBos. 

Mr.  Weld  anfwered  to  this  exception,  that  it  was  refolved  to  be 
Salk.  T48.      well  in  the  cafe  oi  CroJJ'e  verf.  Smith,  where  the  certiorari  was  to 
remove  a  plaint  ttmc  nuper  levata?}j,  and  yet  held,  that  it  would 
remove  a  plaint  levied  between  the  tejle  and  return  of  the  certiorari. 

Upon  the  firfl  fpeaking  to  the  cafe  in  Michaelmas  term  30  the 
chief  juflice  faid,  that  a  Vv^rit  of  error  was  only  of  one  judgment, 
but  a  certiorari  might  affed  more  orders  or  indidments. 

^  Fo-wcll.  What  is  the  meaning  of  putting  in  the  words,  or 
either  of  them,  in  thefe  writs  of  certiorari  ?  In  that  cafe  cited 
out  of  Saunders  the  court  went  much  upon  the  conflant  form  of 
writs  to  that  court,    which  had  always  gone  that  way :    and   I 

heard 
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lieard  chief  juftice  Smmden  fay  fo.     To   whicli  the  chief  juftice 
laid,  it  would  be  hard  to  maintain  that  judgment  otherwife. 

Upon  the  fecond  argument  of  this  cafe  in  Hil.  y  Holt  chief 
juftice  faid,  that  the  certiorari  was  to  remove  all  orders  againft 
Atkinfon  and  Baines ;  and  that  there  was  no  order  againft  A.  and 
B.  but  only  againft  B.  If  a  man  brings  an  offumpjlt  againft  A. 
and  B.  upon  the  promife  of  both,  and  upon  evidence  it  appears  to 
have  been  the  promife  of  one  of  them  only,  the  plaintiff  cannot 
recover  J  for  always  when  two  perfons  are  named,  it  is  underftood 
of  them  jointly,  unlefs  it  be  faid,  or  any  of  thein :  but  it  is  joint 
in  common  parlance.  As  to  the  cafe  of  a  pardon  to  A.  and  B. 
of  all  ofFenfes  whereof  A.  and  B.  are  indided,  that  muft  be  taken 
feverally  from  the  nature  of  the  thing  ;  becaufe  the  offenfes  are 
feveral,  and  confequently  fo  muft  the  operation  of  the  pardon  be, 
A  man  may  have  one  prohibition  to  feveral  fuits,  but  then  it 
muft  appear  fo  in  the  writ.  So  a  man  may  have  one  certiorari  to 
remove  feveral  indidments,  but  then  the  writ  muft  mention  fe- 
veral indidments.  And  here  the  juftices  of  peace  cannot  certify 
indidments  or  orders  made  by  them  into  this  court,  without  a 
writ  of  certiorari,  as  juftices  of  oyer  and  terminer  may ;  and 
therefore  the  removal  of  this  order,  whether  removed  or  not,  de- 
pends upon  the  efficacy  of  the  writ. 

Powell.  I  thought  you  would  have  fearched  for  the  writ  in 
that  cafe  in  Keble  ;  for  notwithftanding  any  thing  that  is  faid  in 
that  book,  the  writ  in  that  cafe  might  be  joint  and  feveral.  And 
Holt  faid,  that  where  a  report  of  a  cafe  is  doubtful,  it  ought  to  be 
verified  by  the  record. 

Poiaell.  How  do  you  anfwer  the  cafe  of  the  King  verf. 
Fojfebrook  ? 

Afterwards  in  Mich.  4.  the  certiorari  was  quaflied,  becaufe  it 
was  not  fufficient  to  remove  thefe  feveral  orders  j  and  a  new  writ 
granted  :  but  it  was  agreed  to  be  a  good  writ,  to  remove  a  joint 
order  againft  A.  and  B. 

Holt  chief  juftice  faid  upon  one  of  the  arguments  of  this  cafe, 
that  the  juftices  of  peace  had  beft  have  a  care,  of  making  the  order 
they  (hould  return  different  from  the  record. 


Hyde 
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Hyde  qui  tarn,  &c.  verf.  Partridge. 
Intr.  Mich.  3  Ami.     B.  R.      Rot.  304. 

S.  C.  Salk.  '  I  'HE  cafe  was,  a  fuit  was  commenced  in  the  admiralty  court 
'♦^^+-  J[      for  feamens   wages,  and  the   defendant   below   pleaded  the 

Plea  of  the  f^atutc  21  'Jdc.  of  limitations,  and  that  the  contracl  was  made 
mTtalionl'toa  above  tcD  years  before  the  fuit  commenced ;  and  the  judge  below 
fuit  for  mari  over-ruled  the  plea.  And  the  defendant  below  moved  for  a  prohi- 
ner's  wages  in  bJtJQp    fg^.   refufing;  the  plea  :  and  the  court  granted  it,  with  a  di- 

the  admiralty.        „.  ,      ,  '-'  :         ,  i  ^  ■    i  .,..,, 

redlion  to  declare  upon  it,  that  the  matter  might  come  judicially 
6  Mod.  II,  '  in  qneftion  ;  which  was  accordingly  done,  and  the  cafe  put  into 
'-;2v  a  declaration;  and  upon   a  demurrer    to   it,    the  cafe  was  feveral 

2  balk.  54  .  jjjj^gg  argued.  And  when  it  ftood  for  the  refolution  of  the  court. 
Holt  chief  juftice  took  an  exception  to  the  plea  below,  that  it  was 
faid,  that  the  contrail  was  made  above  ten  years  before  the  fuit 
commenced,  which  was  not  material  ;  for  the  caufe  of  ad:ion  did 
not  accrue  by  the  contradl,  but  by  the  determination  of  the  voy- 
age, and  it  did  not  appear  when  that  was;  for  that  might  have 
been  within  fix  years  before  the  fuit  commenced,  though  the  con- 
tradl  was  made  fo  long  before  ;  and  wages  are  not  due  till  the  de- 
termination of  the  voyage,  whenfoever  the  contraft  is  made.  And 
therefore  the  plea  ought  to  have  been,  that  the  voyage  determined 
above  fix  years  before  the  fuit  commenced.  And  for  this  fault,  if 
Ante,  838.  this  plea  had  been  pleaded  to  an  aftion  brought  here,  we  fhould 
have  over-ruled  it ;  and  confequently  they  below  have  done  well 
in  over-ruling  it,  and  thereforp  a  confultation  muft  be  granted; 
elfe  the  matter  were  confiderable. 

Powell.  This  exception  is  fatal,  for  your  prohibition  is  found- 
ed upon  the  judge  of  the  admiralty's  refufing  to  allow  your  plea, 
which  was  no  more  than  he  ought  to  do,  for  that  fault  in  it. 

Note,  (his  was      And  a  confultation  was  granted  upon   tliis  point /irr  iotam  cu- 
renncaied  next  ^/^;,;;_     g^ij-  jiotc,  that  the  court  inclined,  that  a  confultation  (hould 
iLment  by  the  I3-  granted  on  the  merits.      For  Hclt   faid,   that  if  a  contradl  is 
aaforamend-  made  on  the  hicrh  fea,    this  flafute  cannot  be  pleaded  in  the  ad- 
merit  onne     niiralty  to  a  fuit  there  for  it,  becaufe  they  have  original  jurifdidtion 
of  the  caufe,  and-  are  not  within  the  act.     And  by  ufige  imme- 
morial they  have  fucd  in  the  admiralty  for  mariner's  wages,   though 
the  contrail  was  at  land  ;  and  the  flatute  feems  by  the  penning,  to 
be  aimed  only  againfl  fuits  at  common  law. 

I  Bond 
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Bond  verf.  Barnes. 

TH  E  defendant  pleaded  another  aftion  pendent  in  abatement,  Plea  with  pe- 
and  began  his  plea  thus,  '^iz.   petit  judicium  dc  narrafmic, '"  i'"^"'"'",  ^^ 
and  concluded  it  thus,  unde  petit  judicium  de  narratione  pro  eadem  rpi'eTin'ba'r 
caufa  pendente,  et  quod  narratio  cajj'etur :  and  upon  demurrer  Mr. '"  'he  King's 
Brantljwayte  prayed  judgment  final,  upon  the  authority  of  the  cafe  ^f^^'^  ^Si 
of  Medi?ia  verf.  StoughtoHy  Trin.   ii  Will  3.  B.  R.  where  he  al-  sMod.zSi.' 
ledged,  it  had  been  refolved,  that  the  commencement  and  conclu- ^'^"'^-  '^^• 
lion  to  the  declaration  was  in  bar,  in  this  court.     And  the  court,  2%"  ^'°' 
abfente  Holt,  held  it  to  be  in  bar,  and  gave  judgment  final  upon 
the  firft  opening. 

But  it  feems,  that  it  was  only  a  plea  in  abatement ;  and  no  fuch 
matter  was  refolved  in  the  cafe  cited,  but  the  contrary  3  and  the 
judgment  was  only  a  refpondes  oujler  in  that  cafe. 

Mifnomer  was  pleaded  in  the  fame  manner  as  before  in  the  cafe 
of  North  verf.  Baker  this  term  ;  and  judgment  final  given  the  laft  North  v. 
paper  day,  when  the  court  was  full,  upon  the  opening  of  the  cafe,  ^^'^"• 
and  the  manner  of  the  plea.     But  it  was  not  oppofed,  there  being 
no  council  for  the  defendant. 


A 


Colefatt  verf.  Newcomb. 

Minifter  of  a  donative  was  fued  in  the  ecclefiaftical  court,  for  A  parfon  of 
that,  when  he  read  prayers,  he  did  not  read  the  whole  fer-  ^  ^°TZ^  " 

11/-  1  r  •     1        «  ,       ,-  ,     ,-  .  punilhable  in 

Vice,  but  left  out  what  parts  of  it  he  thought  fit,  and  for  preaching  the  ecdefia- 
without  licence.     And  Mr.  AV«§- moved  for  a  prohibition,  upon  2i^^<^''\'^omi  iot 
fuggeftion  that  the  church  was  a  donative;  and  he  argued,  that ["/y "^  t""' 
donatives  were  exempt  from  the  jurifdidtion  of  the  ordinary,  and  liturgy. 
that  it  was  a  lay  thing,  and  the  blHiop  could  not  vifit  it;  and  that^^^^J^^Ho-^. 
if  the  incumbent  was  guilty  of  herefy,    the   ordinary  could   not  farr.V'- ^°" 
meddle  with  him,  for  the  parfon  was  privileged  in  refpedl  of  theRoRep453- 
place ;  but  the  patron  might  by  commiflion  examine  the  matter,  ^'■°^^°'"  "^* 
and  upon  caufe  deprive  him.     Teh.  ti,  62.  Faircbild  verf.  Gaire, 
2  Cro.  63.  S.  C.  and  Co.  Li.  344.  a.  that  the  founder  fliall  vifit 
them;  and  Bro.  Praemunire  21,  to  the  fame  purpofe. 

But  Poivell,  abfente  Holt,  took  the  difference;  where  the  fuit 
in  the  ecclefiaflical  court  is  in  order  to  deprivation,  and  where  only 
fcr  reformation  of  manners ;  in  the  firfl  cafe  the  court  v^^ill  prohibit, 

6  B  but 
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!\!ai!damui  to 
the  bifhop  to 


but  not  in  the  laft :  and  therefore,  if  in  this  cafe  the  fpiritual  court 
proceeded  to  deprivation,  the  couit  would  prohibit  them,  but  not 
till  then.  He  faid,  he  had  known  prohibitions  denied  frequently 
to  fuifs  againfl:  parfons  of  donatives  for  marrying  without  licence. 
He  faid,  that  by  the  old  canon  law  preaching  was  no  part  of  the 
minifter's  office,  however  it  came  to  be  fo  much  in  vo<^ue  now  • 
but  only  reading  mafs,  and  adminiflring  the  facraments  j  and  no 
body  preached  then  without  the  licence  of  the  bifliop,  but  he  ap- 
pointed preachers.  And  he  faid,  that  now  lince  the  adl  of  uni- 
u.c  u.iim  Lu  ^°''"^'^y'  ^^  ^*^  billiop  denied  to  grant  a  licence  to  a  parfon,  who 
gr!n"a"!kence  ^as  fit  to  preach,  they  would  grant  a  mandamus  to  him  to  grant 
to  J.  s.  to  one,  and  that  by  the  aft  of  uniformity  the  ecclefiafticai  jurifdidlion 
preach.  ^^,^g  faved.     And  the  motion  was  denied. 

Note,  Mr.  Mead  and  Mr.  Salkeld,  both  of  the  Middle  Temple^ 
told  me,  they  had  both  known  the  chief  juftice  take  the  fame  di- 
Itindion,  that  the  parfon  of  a  donative  was  liable  to  the  ecclefia- 
ftical  jurifdidion,  as  he  was  a  member  of  the  ecclefiaftical  body, 
for  perfonal  offenfes,  though  for  matters  relating  to  the  church 
he  was  exempt;  and  therefore  the  fpiritual  court  could  not  de- 
prive him  :  but  for  drunkennefs,  or  preaching  herefy,  they  might 
cenfure  him  j  and  that  feems  upon  confideration  of  the  cafe  in 
H'hertoti  to  be  the  better  opinion. 


Benns  verf.   Parre. 


^'b'-    Q  I  R  James  Moiintague  moved  for  a  prohibition  to  a  fuit  in  the 
w  ftay  '^  admiralty  for  feamens  wages,  upon  a  fuggeftion  that  the  con- 


No  prohil 
tion  to  the 
miralty  to  ftay  i     i        j       i         i      -.  -  '-— 

a  fuit  for  ma-  trail  was  made  by  deed  at  land.     But  upon  readina:  the  fuff^eftion 
ToTh^the''    ^'  appeared  to   be  general,    that  the  contradl  was  made  at  land. 
con'faa\vas    Then  the  court  direded  him  to  mend  his  fuggeftion,  and  make  it, 
made  by  deed  that  it  was  by  deed.    And  he  amended  it,  and  made  it  per  fcriptum. 
onland.        But  the  court  held,  that  that  was  not  fufficient,  for  it  might  be  by 
writing,  and  yet  not  by  deed ;  and  if  it  were  fo,  that  would  not 
alter  the  cafe,    for  notwithftanding  the  writing,  it  is  but  a  parol 
contrad.     But  Sir   "james  Moimtagiie  urged,  that  it  was  a  fpecial 
agreement,  but  that  the  court  held  did  not  draw  it  from  the  admi- 
ralty's jurifdidion.     And  the  mo'tion  was  denied. 


Hackctt 
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Hackett  verf.   Tilly. 

THE  plaintiff  brought  an  adtion  of  debt  againft  the  defendant  s.c Liil.Ent. 
on  a  bond  of  2000/.  entred  into  by  the  defendant  to  'Thomas  "^°- 
Fox  Efq;  deceafed;  and  this  was  brought  by  the  plaintiff  as  admi-  HokTo4?^^ 
niftrator  to  the  faid  Thomas  Fox  as  to  this  bond  only,  in  triifl  for  in  debt  on  a 
Sir  Andrew  Hackett.     The  bond  bore  date  the  20th  of  May  1695.  j^^df^t^/at'l^o" 
The  adminiftration  was  laid  to  be  granted  by  the  archbiOiop  to  the  this  bond,  the 
plaintiff  the   14th  of  May  1705.    The  defendant,  after  an  impar- ''^'et'dant 
lance  with  fahis  fibi  omnibus  et  omnimodis  exceptionibus  ad  billam  \ll^^^X^  ^ 
fraed'iBam  prayed  oyer  of  the   bond  and  condition.     The   bond  grant  of  ad - 
appeared   to  be  entred  into  to  the  faid  Thomas  Fox,  as  warden  of  mimiiration  to 
the  Fleet  prifon ;  and  the  condition  was,  if  the  defendant  do  fome  \^'^^^  before, 
time  within  the  fpace  of  two  years  next  enfuing  the  date  hereof  in-  1 1  Mod.  95. 
demnify  and  fave  harmlefs  the  faid  Thojnas  Fox  from  all  adions,  '^  "°'  ^'  ^' 
that  are  already  brought  againfl  the  faid  Thoinas  Fox,  for  the  efcape 
of  any  prifoners,  that  have  efcaped  out  of  the  Fleet  prifon,  then 
the  obligation  to  be  void,  &c.    Then  the  defendant  prayed  oyer 
of  the  plaintiff's  letters  of  adminiftration,   and  had  it;    and  then 
pleaded  in  abatement,  that  this  bond  was  at  the  time  of  the  ma- 
king, and  yet  is,  a  fecurity  entred  into  to  the  faid  Thotnas  Fox,  as 
warden  of  the  Fleet  prifon,  and  relating  to  the  faid  office  of  warden 
of  theF/^f/;  and  that  before  the  granting  the  faid  adminiftration 
to  the  plaintiff,  the  archbifhop  the  6th  of  February  1704  granted 
letters  of  adminiftration  bojtorum  juriian  et  creditorum  diSli  Tbomae 
Fox  defunBi,    quoad  et  quatemis  omnia  redditus  fro  ca?)ieris  debita 
€t  feciiritates  per  obligationes  judicia  five  aliter  quomodociinque  tunc 
intratas  diBo  Thofnae  Fox,    iit  guardiano  de  le  Fleet,  acetiam  tota 
■benejicia  advantagia  fummam  et  fummas  monetae,  quae  obtiJieri  po- 
terint  ea  raticne  de  et  ab  aliqua  perfona  five  aliquibus  perfonis  qui- 
biifcunque,   et  omnia  benejicia  exinde  habenda,   cuidam  yohanni  Cle- 
ments, &c.  prout,  &c.  and  then  he  avers,  that  John  Clements  took 
on  him  the  adminiftration,  and  is  alive,  and  thofe  letters  of  admi- 
niftration in  full  force,  &c.    To  which  plea  the  plaintiff  demurred. 
And  exception  was  took  to  it  by  Mr.  Fengelly,  that  this  was  mat- 
ter in  bar,  and  could  not  be  pleaded  in  abatement,  becaufe  it  per- 
fectly deflroys  all  right  of  adion  in  the  plaintiff;  whereas  in  a  plea 
•in  abatement,   the  defendant  ought  always  to  give  the  plaintiff  a 
•better  writ:  and  the  difference  is,  where  it  is  pleaded  in  the  plain- 
tiff or  defendant  himfelf,  or  in  a  flranger ;  as  if  the  fuit  is  againft 
the  defendant  as  executor,   the  defendant  pleads,   that   7".  S.  died 
inteflate,  and  adminilfration  was  granted  to  him,   this  is   no  bar, 
but  pleadable  only  in  abatement.    2  Lev.  190.  Granwell  vcrf.  Selby, 
2  Cro.  1 5.     But  where  the  plea  is,  that  a  flranger  is  executor  or 

admi- 
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adminiftrator,  it  is  a  bar.  Dier  202.  p.  69.  5  Co.  Robinfon's  cafe. 
And  all  thefe  books,  'viz.  21  Hen.  6.  8.  «.  18.  i  Brownl.  97. 
Teh.  115.  7  H^«.  6.  13.  3  He7u  7.  14.  4  Hen.  7.  17.  3 1  Hen.  6. 
13.  g  Hen.  6.  J.  Cro.  El.  102.  2  Roll.  2,20.  warrant  this  diffe- 
rence.    See  Cro.  El.  iii. 

A^ainft  which  Mr.  Raymond  urged  for  the  defendant,  that 
though  this  might  be  pleaded  in  bar  (which  'he  admitted)  yet  it 
might  be  pleaded  in  abatement  too ;  and  that  there  were  feveral 
cafes  in  the  books,  where  it  was  held,  that  matter  in  bar  might  be 
pleaded  in  abatement.  10  Hen.  7.  11.  Br.  Brief  ^i\.i.  If  a  man 
pleads  a  plea  in  abatement,  and  he  cannot  come  to  the  matter 
which  goes  in  abatement,  without  fhewing  the  matter  in  bar,  the 
plea  in  abatement  fliould  be  took,  as  outlawry.  So  in  wafte  in  the 
tenetf  I  may  plead  a  furrender  in  abatement,  and  yet  that  is  a  bar. 
So  in  replevin,  property  in  a  ftranger  may  be  pleaded  in  bar  or 
abatement.  2  Roll.  2.  64.  Cro.  Jac.  519.  Salkill  verf.  Skelton, 
Winch  26.  Hil.  31  Hen.  6.  12.  b.  pi.  i.  1  Ventr.  249.  IVildmatt 
•verf.  Norton.  Hale  chief  juftice  laid,  property  in  the  defendant 
may  be  pleaded  in  bar  or  abateinent.  2  Mod.  214.  Major  & 
Stelbing  verf.  Bird  &  Harrifon.  34  Hen.  6.  i.  Receipt  of 
part  of  the  debt  is  pleadable  in  abatement,  yet  it  may  be  pleaded 
in  bar. 

But  per  totani  curiam,  the  plea  is  only  in  bar,  [and  cannot  be 
pleaded  in  abatement,  for  the  reafons  mentioned  by  Pengelly  j  and 
therefore  a  refpondes  oujler  was  awarded. 

Plea  in  abate-  Note,  this  plea  was  pleaded  after  imparlance.  See  for  that 
pa^rUnw!"^""  3  Lcv.  330.  2  Lutiv.  963.  Hunlock  verf.  Petre,  general  non-tenure 
pleaded  after  fpecial  imparlance  ;  otherwife  after  general  impar- 
lance, 3  Lev.  ^^.  But  fee  that  record  53.  that  it  is  a  fpecial  im- 
parlance. Privilege  is  not  pleadable  after  fpecial  imparlance, 
I  Sid.  318.  'Truffel  verf.  Maddin.     22  Hen.  6.  7. 

Newton  6c  uxor  verf.  Hatter. 


Aiiauit  an<!     'T~"  PI  E  plaintiffs  brought  an  adion  of  affault  and  battery,  for  a 
battery  by  J      battery  committed  on  tliem  both :  judgment  by  default,  and 

/"""foXt-    ^  ^^"^  of  inquiry  \vz%  executed    17  of  May  1705.  and  intire  da- 


tcryonboth.  magcs,  vlz.  J  I.  10  s.  was  given.     And  on  the  return  of  the  writ 

^•1-  'H-        of  inquiry  judgment  was  arreted,  becaufe  the  wife  cannot  be  joined 

in  an  aftion  with  the  hulband  for  a  battery  on  the  hufband,  Eafter 

term  lafl.     After  which  they  brought  a  new  action,  only  for  the 

J  battery 
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battery  committed  on  the  wife,  and  laid  it  ad  dammnn  ipfiiis  yoharuiis  ^^^^^^  '^^A 

the  husband.     On  not  guilty  pleaded,  verdidl  was  given  for  the  ^^^"y  ^^  \ 

plaintiff.     And  Mr.  Ketelbey  moVed  in  arreft  of  judgment,  becaufe  foTbattfr^Tn  j 

it  ought  to  have  been  ad  dammnn  ipforum,  the  damages  in  fuch  cafe  ^^^  ^^"'^'  "'^ 

furviving  to  the  wife,  if  the  husband  dies  before  they  are  received  ;  ^"'""""''Pf'"-'-  ^ 

and  cited  i  Sid.  387.  Hcffin  vcrf.  Byles.     And  of  that  opinion  was 

die  court.     And  iVIr.  Raymond  moved  to  arreft  their  own  judgment 

for  expedition. 

Gravely  verf.  Ford. 

TH  E  plaintiff  brought  an  aclion  of  trover  againft  the  defen-  Trover  de  du-  J 

dant  de  duobus  cqiiis,  and  on  not  guilty  pleaded,  the  ifTue  oiw  f?»;/,  evi-  ' 

was  tried  before  the  lord  chief  juftice  Ho/f,  laft  fummer  afHfes  at  den^ofgeW- 
HorJJjam  in  Sujfex.     And  on  evidence  it  appeared,  that  they  were  '"^''  \ 

geldings :   whereon  Mr.  Conyers  counfel  for  the  defendant  infifted,  : 

that  the  plaintiff  ought  to  be  nonfuitcd  for  this  variance  3  he  having 
declared  de  duobus  cquis,   whereas  he  ought  to  have  declared  de 

duobus  jpadonibus.      And  on    the    importunity    of  the   defendant's  '     '\ 

counfel,  the  chief  juftice  ordered  the  jury  to  give  a  verdidl  for  the 

plaintiff;  and   he  faved  this  as  a  point,  but  ftrongly  inclined  for  . 

the  plaintiff.     Afterwards,  after  Michaelmas  term,  40,  viz.  Dec.  10,  1 

1705,  Mr.  ferjeant  jy-a//  attended  the  chief  juftice  at  his  chamber  i 

in   Serjeants   Inn   in   Chancery-lane,    for   the  defendant ;    and   Mr. 

Raymond  attended  for  the  plaintiff.     And  ferjeant  Hall  cited  Lutw.         '  ' 

1354,  Mellor  verf.  Borking,  trefpafs   for  taking  vaccam;  the  de-  \ 

fendant  juftified  the  feifure  de  una  juvenca,  and  though  in   other  i 

refpeds  the  juftification  was  good,  judgment  for  the  plaintiff.     But 
the  chief  juftice  held  it  clearly  good,   and   faid  it  was  the  fame 

fpecies,  and  that  fpado  did  not  fignify  a  gelding  any  more  than  any  1 

other  creature  gelt ;  and  that  in  trefpafs  for  a  trefpafs  done  cum 
equis,  bobus,  vaccis,  ZSc.  evidence  of  a  trefpafs  with  geldings  main- 
tained the  declaration ;  and  therefore  ordered  the  pojiea  to  be  deli- 
vered to  the  plaintiff  without  any  difficulty.  Note,  if  the  writ 
contains  lefs  than  the  count,  it  is  ill ;  as  if  the  writ  is,  ^are  claufum  Variance. 
f regit,  and  the  declaration,  ^are  claiifa,  &c.  Cro.  EL  185.  Ed- 
wards verf.  Watkins.  So  if  the  writ  contains  more  than  the  count ;  j 
as  replevin  de  averiis,  declaration  of  a  horfe,  Cro.  El.  330.  HaJIop 
■  verf.  Chaplin.  So  in  Liitiv.  1181.  Gins  verf.  Dams,  2  ye?itr.  153.  \ 
Cro.El.^ig.  Norton  verf.  Palmer.  See  2  Lut'W.  1537,  8.  Aden 
verf.  Harris.                                                                                                                                  '\ 
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Regiiia  verf.  GulHon,   Stubbs,   et  alios. 
Mich.  3  An?2.     B.  R.      n.  26. 

indiamentfor  '  |   'HE  defendants  were  i.iJided  at  the  general  quarter-fefllons 
,v3/(7Aaflem-      ^     of  the  peace  held  for  the  county  oi  Norfolk  18  oi  July  1704 
th'er!w\w-by  adjournment,  for  that  they  the  25th  oi  May  1704  vi  et  armis^ 
dum  illkitum    i^jz.  glaclHs  bacuUs  et  cultellis,   apiid  Eaji  Bradenham  in  comitatu 
jacietidKot.      praediSlo,  riotofe  et  rcutofc  feipfos  co?2gregavenint  et  ajftmblaverunt 
l,e-,'   '    '  cum  intenticne  ad  aliquid  illicitum  ibidei?i  agendum  et  ferpetrandum^ 
et  pacem  diSlae  doininae  reginae  pertiirbandum  ;  ct  Jic  aff'emblati  cxi- 
Jlentes  ad  quendam  kciim  in  EaJi  Bradeiiham  praediBo,  in  "vettellay 
Anglicc  the  lane,  ibidem  ducente  ab  EaJi  Bradcnhajn  praediSto  ad  S. 
Falfe  Latin,     i^^  comitatu  praediSfo,  quo  quoddatn  querela  Edw.  Beagham  armigeri 
ad  valentiam  100  s.  adtunc  Jletit  et  creiit,  riotofe  et  routcfe  accefj'e- 
runt^  et  quercum  ilhid  ipfnis  E.  B.  vi  et  artnis,  &c.  riotofe,  routofe, 
illicite,  et  manu  forti,  fucciderunt  et  projiraverunt ;  in  malum  ex- 
emphm,  G?c.     In  Trinity  term  laft  Mr.  ferjeant  Weld  moved,  this 
indiftment  might  be  quaflied,  becaufe  to  make  it  a  riot,  it  ought 
to  be  Ihevvn  what  unlawful  adt  they  affembled  to  do,   and  it  was 
too  general  to  fay,   quoddam  illicitum  agendum.     Secondly,  it  was 
perfedly  falfe  Latin,    quoddam  quercin,  et  quercuju  il/ud ;    fo  that 
it  does  not  appear  any  oak  grew  there  at  all.     And  the  court  made 
a  rule  to  fliew  caufe  this  term,  &c.     Whereupon  Mr.  Raymond  urg- 
ed,  I.  That  it  was  not  neceffary  to  fliew  what  unlawful  adl  they  af-, 
fembled  to  do,  fo  that  they  did  affemble  to  do  an  unlawful  adtj 
for  if  they  affembled  to   do  one,   and  did  another,  it  would  be  a 
riot.     2.  It  appeared  they  did  do  an  unlawful  adl,  for  they  cut 
down  an  oak,  and  the  falfe  Latin  could  not  vitiate.     Sed non  allocatur; 
for  per  curiam,  it  is  too  general,  and  the  adl  ought  to  be  fhewn, 
that  the  court  might  judge,  whether  the  adl  was  unlawful  or  not. 
Befides,  they  faid  they  would  not  encourage  fuch  ill -drawn  indidl-^ 
ments,  ^c.  and  therefore  it  was  quaflied. 


Pond  verf.  Underwood. 

inMitatutrf-  JN  an  indebitatus  afumpft  brought  by  the  ^Xiimti^  Armanuell  Pond 
fumpfa  againft  j  as  cxccutor  of  Chark's  Po?id  deceafed,  for  money  received  by  the 
received  mo°  defendant,  owing  to  the  teftator  for  wages  (he  being  a  feaman) 
ney  by  autho-  after  the  teftator's  death.  On  not  guilty  pleaded,  it  appeared  on 
rity  of  an  ad- evidence  at  the  trial,  that  before  the  will  was  found,  adminiftra- 
where  there  t'°n>  ^<^-  ^^^  granted  to  Anne  Pond  a  fifter  of  Charles  Po?id,  and 
was  a  will      that  fhe  made  a  warrant  of  attorney  to  the  defendant  to  receive 

made  and  ex-  ^  ^i^;„ 

ecutorap-  O  ""'» 

pointed. 
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this  money,  being  21/.  by  virtue  of  which  warrant  he  did  receive 
it,  and  paid  it  to  y'w^c  before  any  notice  given  of  this  will.  And 
by  the  direftion  of  the  lord  chief  juftice  Ho/f,  before  whom  it  was 
tried  at  Guildhall  the  fittings  after  Michaelmas  term  1705.  the 
plaintiff  was  nonfuited  :  for  by  him,  though  all  ads  done  by  an 
adminiitrator  where  there  is  a  will  are  void,  end  fuch  an  aftion  in 
this  cafe  would  lie  againft  Anne  Pcnd ;  yet  it  is  hard  to  make  the 
defendant  liable,  having  paid  the  money  over,  before  he  knew  of 
the  will,  to  the  adminiflrator. 

Burdett  verf.  Newell. 

Praflice. 

A  Rule  was  made  to  fliew  caufe  why  a  prohibition  fliould  not  ^"  ^  motion 
be  granted  to  ftay  a  fuit  againft  the  plaintiff,  in  the  court  of[iJX°e'muft 
the  archdeacon  of  Litcfjfield,  for  not  going  to  his  parifh  church,  \>tmaffida'vit, 
nor  any  other  church,  on   Sundays  or  holidays,  nor  receiving  the  ^l*"  '^e  mat- 
facrament  thrice  a  year  ;  upon  fuggefiion  of  the  ftatute  o{  Eliz.  and  ["be"pleaded, 
the  toleration   ad,    and  then   qualifying  himfelf  within  that  adf,  was  pleaded  in 
and  alleging  that  he  pleaded  it  below,  and  they  refufed  to  receive  courf'"'"*' 
his  plea.     And  Mr,  Raymond  fliewed  for  caufe,  that  this  fad:  was 
falfe,  and  that  the  plaintiff  was  not  a  diffenter,   nor  had  qualified 
himfelf  ut  fupra,  and  therefore  hoped  the  court  would  not  allow 
the  rule  to  ftand,  unlefs  he  had  an  ajidavit  of  the  fad ;  for  by  that 
means  any  perfon  might  come  and  fuggeft  a  falfe  fad,  and  ouft 
the   Spiritual  Court  of  their  jurifdidion.     ^uod  curia  concejfit,  and 
therefore  the  rule  was  difchargcd.     Mr.  Carter  counfel  for  the  plain- 
tiff having  no  affida'vit. 

Wiggins  verf.  Ingleton. 

IN  an  adion  brought  for  mariners  wages  for  a  voyage  from  CW- seaman Oiouid 
roU7ia  to  London,  it  appeared,  that  the  plaintiff  ferved  three  or  recover  wages 
four  months,   and  before  the  fliip  came  to  London,  which  was  the  f" '"'"'  '^^^ 
delivering  port,  he  was  impreffed  into  the  Queen's  fervice  j  and  af-  '^^^*  ^  ' 
terwards  the  fhip   arrived  at  the  delivering  port.     And  ruled    by 
Holt  on  evidence  at  Guildhall,  that  the  plaintiff  fhould  recover  pi-o 
tanto  as  he  ferved,    the  (hip  coming  fafe  to  the  delivering  port. 
Afterwards  in  another  caufe,  the  fittings  after  this  term   at  Guild- 
hall, between  Chandler  and  Meade,  in  fuch  an  adion  it  appeared,  chandler  verf. 
that  the  plaintiff  was  hired  by  the  defendant  at  Carolina  to  ferve  on  Meade. 
board  the   '"jane  floop,   whereof  the  defendant  was  mafler,    from 
Carolina  to  England,  at  3  /.  per  month":  that  he  ferved  two  months, 
then  the  fhip  was  took  by  ^French  privateer  and  ranfomed  j  and  ^'''P'^^"^"'"'^ 
juft  as  flie  came  off  of  Plymouth,  the  plaintiff  was  impreffed,  ^c.  mariner  pref- 

and  fed. 
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and  then  the  fhip  came  fafe  into  the  river  of  Thames,  where  flie 
difpofed  of  her  cargo :  and  by  Holt,  the  plaintiff  can  have  no 
wages,  the  fhip  having  been  took  by  the  enemy  and  ranfomed. 
Mr.  Raymond  \v&!^Q^,  that  in  that  cafe  he  fhould  recover  j&ro  rata^ 
and  that  the  ufage  among  merchants  was  fo;  which  i?i?/^  faid,  if 
he  co'jld  prove,  it  would  do ;  but  wanting  proof  of  it,  the  plaintiff 
was  nonfuited. 

Maltland  ve7-f.  Taylor. 

Mod.  7.      A  ^  adlion  was  brought  in  Middlefex  on  an  obligation,  the  con- 
Jo.  82.  ±\  dition  was  to  pay  a  fum  of  money  at  fuch  a  place  in  London. 
3Keb.  654,   The  defendant,  after  oy^r  of  the  bond  and  condition,  pleaded  pay- 
Sid^Vs-       wient  at  the  day,  &c.     And  on  ifTue  joined,  it  was  tried  in  Middle- 
Lev.  207.     Jex  before  the  lord  chief  juftice  Hslty  and  verdidl  for  the  plain- 
tiff.    And  the  lafl  day  of  the  term  Mr.  Ha7'7-is  moved  in  arrefl:  of 
judgment,  that  this  ought  to  have  been  tried  in  London.     But  held, 
that  according  to  the  cafe  of  Croft  and  Boite  in   i  Saund.  246.  and 
Carth.  448.    yeio  vcrf.  Brigs,   3  Lev.  394.  and  dame  Caherley  verf.  Levi/ig,  it 
was  aided  after  verdidl ;  by  the  judges  Pcvaell,  Poicys,  and  Gouldy 
Holt  being  abfent.     AnteOy  330. 

Tyfon  'verf.  Pafke. 

S.  C.  Salk.       A  N  adlion  of  debt  was  brought  by  the  (htx\^  oi  Cambridgejhirey 
2°9>  333-       l\  upon  the  29  Eliz.  cap.  4.  for  his  fees  for  executing  an  elegit ^ 
Aftion  lies  for  and  upon  nil  debet  pleaded,  there  was  a  verdidl  for  the  plaintiff, 
fees  for  exe     p^^-^^  Mj-^  Page  and  Mr.  ferjeant  Chejl.yre  took  feveral  exceptions 
«/f"."f  °"        '"  arrefl  of  judgment.     Firfl,  that  no  fees  were  due  for  executing 
The  aftior.     an  elegit  within  the  flatute,  and  confequently  that  the  adion  lay 
waf  ijdin      not  j  for  the  land  extended  may  be  of  little  value,  and  therefore  it 
ihWe  anTtried  '^  unreafouable  that  the  fheriff  fhould  have  poundage  of  the  whole 
at  Cambn.t^4.  debt.     And  where  the  land  lies  in  feveral  counties,  a  man  may  pay . 
more  in  fees  .than  his  debt.     And  the  cafe  of  Bridge  and  Cage, 
2  Cro.  103,  was  cited:  2Si  ajfutnpft ,  in  confideration  that  the  plaintiff 
would  execute  a  writ  of  elegit  for  a  friend  of  the  defendant's,  to 
pay,  (2c.  and  held,  that  no  adiion  would  lie,  though  the  money 
promifcd  to  be  paid  was  no  more  than  his  fhilling  pence  came  to. 
2  Mod.  240.  In  anfwer  to  this  exception  ferjeant  Barker  cited  the  cafe  oi  Spring 
verf.  Eides,  which  was  intr.  Hil.  28  &  29  Car. 2.  C.  B.  Rot.  1410. 
where  in  the  very  fame  adtion  judgment  was  given  for  the  plaintiff, 
and  that  judgment  affirmed  in  the  King's  Bench,  the  record  of  which 
affirmance  is  Hil.  29  &  30  Car.  2.  B.  R.  Rot.  386.     As  to  the  ob- 
jection, where  the  land  fhould  happen  to  he  in  feveral  counties, 

there 
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there  was  nothing  of  that  In  the  prefent  cafe.     The  reafon  of  the 

cafe  in  2  Croke  he  laid  was,  becaufe  in  that  time  the  judo'es  held  no  i 

adion  would  lie  upon  the  ftatute  ;  but  that  has  been  held  otherwife  '  ! 

fince,   I  Cro.  286,  287.  Jones  307.  where  anions  are  maintained  by 

(heriffs  for  fees  for  executing  capias  adjatisfaciendum. 

Hck  chief  juftice  faid,  that  there  was  no  reafon  why  the  fheriff 
ihould  not  have  fees,  as  well  for  executing  an  elegit,  as  an  extent 
upon  a  ftatute.     Upon  the  writ  of  f%//,  the  (Leriff  returns,  that  he 

has  taken  an  inquifition,   and  extended  the  defendant's  land,   and  ! 

delivered  it  to  the  plaintiff.  And  there  is  a  liberate  in  the  body  of 
the  writ  of  elegit,  otherwife  in  cafe  of  an  extent  upon  a  ftatute 
there  mufl  be  a  liberate.  And  in  the  cafe  of  the  elegit,  upon  the 
return  of  delivery,  the  plaintiff  may  enter;  and  he  can  do  no 
more  in  cafe  of  a  ftatute  after  a  liberate  executed,  for  he  mufl  not 
enter  by  force.     The  return  of  liberari  feci  is  a  full  execution  of 

the  writ  of  elegit,    and  by  that  the  plaintiff  becomes  tenant  by  j 

elegit,  and  may  maintain  an  ejedment ;  and  he  may  enter  and  af-  j 

fign  his  interefl  upon  the  land,  and  the  aflignment  will  be  good.  j 

For  the  defendant's  continuing  in  poffefTion  after  the  return  of  the  1 

writ,  turns  the  plaintiffs  eflate  to  a  right,  and  therefore  he  muft  1 

enter  before  he  can  aflign  it  over.  v  A 

Powell  juflice  faid,  that  the  like  cafe  with  this  was  adjudged  in  1 

the  Common  Pleas,  while  he  fat  there ;    that  all  the  objediions,  I 

that  are  here  made  to  the  aftion,  were  made  there,  and  over-ruled :  ' 

that  the  court  there  refolved,  that  the  ftatute  of  Eliz.  mentioning 
•extents,  that  fhould  not  be  confined  to  extents  upon  ftatutes  only, 
but  fliould  be  carried  to  extents  upon  elegits,  efpecially  when  they 
■were  both  equally  liable  to  the  fame  exceptions.  As  to  the  objec- 
tion how  it  fhould  be,  when  feveral  elegits  were  to  go  into  feveral 
.counties,  they  faid,  they  would  give  their  refolution  in  that,  when 
it  came  in  queftion ;  and  therefore  he  was  of  opinion,  that  the 
fheriff  fhould  have  his  fees  for  executing  an  elegit.  The  other  two 
judges  agreed. 

The  fecond  exception,  and  which  was  the  only  one  that  fluck  Tn  an  inquifi- 
with  the  court,  v/as,  that  the  plaintift*  had  laid  in  his  declaration,  ''O"  took  on 
that  the  inquifition  was  taken  apud  villam  Cantabrigiae  praediBae ;  of  naming  the 
and  there  was  no  Cambridge  mentioned  before.     And  this  objedion  p'a",  aided 
was  inforced  two  ways :  Firft,  that  there  was  no  vemie  where  this  ^  '^^  *  verdia, 

1  •    1  r  •    1  1  1    r  1  in  an  action 

fadt,  which  was  fo  material,   and  the  very  ground  and  foundation /or  fees. 
of  the  adtion,   w^as  done  :  Secondly,   that  it  did  not  appear,   that 
this  inquifition  was  taken  within  the  county  of  Cambridge,  as  it 
ought  to  do,  to  intitle  the  plaintiff  to  his  adtion.     For  as  Powell 
juflice  fiiid,  there  are  more  towns  in  Englatid  of  tliat  name  befides 

6  D  that 
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that  where  the  univerfity  is,  and  for  ought  appears  it  might  be  one 
of  them,  where  this  inquifition  was  taken,  and  confequently  out 
of  the  county,  and  fo  the  execution  void,  and  confequently  the 
plaintiff  has  no  caufe  of  adion. 

After  confideration  as  to  the  firfl:  part  of  the  objedlion,    it  was 

refolved  by  Holt  chief  juflice  (to  which  the  others  agreed)  that  this 

was  helped  after  verdidt  by  the  ftatute  17  Car.  2.   cap.  8.   as  no 

venue,  the  caufe  having  been  tried  by  a  jury  of  the  proper  county. 

And  he  compared  it  to  the  cafe  in  1  Lev.  207.  upon  an  iffue  joined 

in  an  adlion  of  covenant,  whether  J.  S.  had  any  title  to  Shrob-walk 

in  the  foreft  of  Wbittkivood  in  the  county  of  Northampton :   the 

adlion  was  laid  in  London^  and  the  venire  facias  was  from  Shrob- 

walk.     And  though  it  was  agreed,  that  a  walk  in  a  foreft  was  but 

a  liberty,  and  no  place  from   which  a  vemie  could  arife,  yet  this 

Note,  this  fta-  .^yant  of  a  ve7iue  was  aided  by  the  17  Car.  2.  the  iffue  having  been 

confined  fince  tried  by  a  jury  of  the  county,   where  the  matter  in  iffue  arofe. 

to  the  letter,   As  to  the  fecond,  it  was  anfwered  by  the  counfel  for  the  plaintiff, 

wiTere'the'ac-  ^"'^  refolved  by  the  court,  that  that  was  helped  by  the  verdidt,  for 

lion  is  laid ;     the  iffue  being  upon  7iil  debet,  if  the  elegit  had  been  executed  out 

hui  ihMh  not  of  Cambridgejhire,  it  had  been  a  void  execution,  and  confequently 

caufe"he  aat-  ag^i"^  ^he  plaintiff,   and  the  jury  muft  have  found  for  the  defen- 

on  here  is  laid  dant,  quod  nil  debet.     And  therefore  a  verdidt  being  now  found  for 

in  the  proper  ^ j^g  plaintiff,  it  muft  be  intended  that  Cambridge  is  in  the  county  of 

triedTbereai-  Cambridge ;  for  it  muft  be  intended  that  a  record  was  given  in  evi- 

fo,  and  fo      dcnce  of  an  inquifition  taken  within  the  County  of  Cambridge, 

within  both 

the  letter  and        ^     ,  .  _,,.._. 

meaning  of        Judgment  was  given  for  the  plaintift. 

the  ftatute. 

Billings  verf.  Eeds. 

Intr.  Mich.    1  Ann.    B.  R.     Rot.   170. 

s.  c.  Saik.  T  T  PON  a  fpecial  verdid  in  an  adion  of  trefpafs  for  taking  the 
^'^-  ,.  V.^  plaintiff's  horfes,  the  cafe  was,  a  gentleman  here  in  town 
Mar  c  -.'2  ^  ^^'^  ^  chariot  and  harnefs  of  his  own,  and  contradled  with  the 
plaintiff  to  furnifli  him  with  a  pair  of  horfes  and  a  coachman  when- 
ever he  fliould  have  occafion,  and  paid  him  for  it  100 1.  per  atinnm. 
But  the  plaintiff  had  no  licence  from  the  commiffioners  of  hackney 
coaches  to  keep  hackney  coaches.  And  whether  any  perfon  could 
let  coach  horfes  here  in  town  to  a  gentleman,  to  drive  him  about 
town,  except  he  had  a  licence  to  keep  a  hackney  coach,  was  the 
queftion  upon  the  5  Gf  6  Will.  &  Mar.  cap.  22.  And  the  cafe  was 
argued  by  Darjiall  King's  ferjeant,  and  Mr.  Attorney  General  for 
the  defendant,  but  manifeftly  againft  the  ftream  j  the  court  from 

the 
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the  beginning  conceived  it  a  clear  cafe  for  the  plaintiff.     And  upon 
the  fecond  argument  the  court  gave  judgment  for  the  plaintiff,  be- 
caufe  though  in  the  beginning  of  the  licencing  claufe,  fe£l.  3.  and 
alfo  in  the  prohibitory  claufe,    fe6t.  5.     hackney  coach   or  coach 
horfes  are  mentioned  in  the  disjundive,  yet  that  muff  be  under- 
flood  coach  horfes  to  be  ufed  with  a  hackney  coach.     For  all  the 
other  provifions  in  the  aft  are  reftrained  to  hackney  coaches,  as  the 
number  to  be  licenced,  the  fine  to  be  paid,  and  the  annual  rent ; 
and  if  the  aft  had  intended  that  keeping  hackney  horfes,   diftinft 
from  hackney  coaches,  fliould  have  been  licenced,  it  would  have 
made  fome  provilion  about  it,  and  have  referved  fome  revenue  out 
of  it.     And  Holt  and  Powell  faid,  that  the  forfeiture  of  5/.  being 
for  keeping  a  hackney  coach  or  horfes  without  licence,  could  be 
extended  to  no  keeping  of  coach  horfes,  but  fuch  as  the  commif- 
fioners  had  power  to  licence,  and  might  have  been  licenced  by  the 
commiflioners  j   but  for  the  reafons  beforementioned  hackney  coach 
horfes  diftinft  from  a  hackney  coach  cannot  be  licenced  to  be  kept 
by  the  commiffioners,  and  therefore  the  keeping  them  without  li- 
cence is  not  within  the  reftraining  claufe.     And  they  faid  this  would  Note,  upon 
be  a  very  hard  conftruftion,  for  at  this  rate,  if  a  gentleman's  horfe  'h^  argument 
fell  lame  he  could  not  hire  another,  but  muff  either  buy  another  pa^joeii  faid, 
or  lie  ftill :  that  this  trade  of  letting  out  horfes  had  been  ufed  a  and  the  chief 
long  time,  and  was  lawful  for  any  man  to  do  by  the  common  law,  {har^^^k^'^t 
and  therefore  the  fubjeft  ought  not  to  be  reftrained  from  it  with-  a  pair  of  hor- 
out  exprefs  words :  that  this  particular  manner  of  keeping  a  coach  <"«.  and^.had 
and  hiring  the  horfes,  was  a  method  known  and  in  ufe  before  this  fet'them  to"s. 
aft  vi'as  made.  who  drove 

them  about 
with  the  coach  as  hackney,  that  this  would  be  keeping  a  hackney  coach  without  licence  in  both  of  them. 

Judgment  was  given  for  the  plaintiff. 

Vv''allis  vcrf.    Lewis.  See  2  Saund. 

207, 

1    ■      •  n-    1      1         1  .       If  an  executor 

IN  an  aftion  upon  the  cafe  the  plaintiff  declared  as  executrix,  brings  an  acti- 
andthe  declaration  kz  forth,  that  the  defendant  was  indebted  to  onasexecutor, 
her  ut  executrici  for  monies  of  the  teftator  received  after  his  death  Jfot^amehim- 
by  the  defendant  to  the  plaintiffs  ufe  lit  executricis;  and  being  fo  felf  executor, 
indebted  promifed  to  pay,  &c.    The  plaintiff  had  judgment  by  nil  ""^Jj'^j","^^ 
ilicit,  and  a  writ  of  inquiry  of  damages  returned.     And  Mr.  £)£•£•  ^„^;,,^,„,„,.,-^ 
moved  in  arreft  of  judgment,  that  the  plaintiff  had  not  in  the  de-  of  the  letters 
claration  made  any  profert  of  the  letters  teftamentary.  No^^feTZ" 

5  Ann.  c.  16. 

Holt  chief  juftice.     This  declaration  being  grounded  on  a  pro- 
mife  to  the  executrix  herfelf,  the  naming  her  executrix  was  but 
furplufage.     For  if  an  executor  gives  an  authority  to  another  to  re- 
ceive 
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ceive  money  of  the  teftator's,  payment  to  that  perfon  is  payment  to 
Ante,  436.  the  executor.  So  where  "J.  S.  receives  money  of  the  teftator's  of 
^^5-  his  own  head,  the  executor  may  if  he  pleafes  allow  the  receipt ; 

and  then  it  is  money  received  to  the  ufe  of  the  executor.  So  if  an 
executor  be  poffelTed  of  goods  of  his  teftator's,  and  they  are  taken 
out  of  his  poffeffion,  and  the  executor  brings  trover  or  trefpafs,  he 
may  in  the  declaration  name  himfelf  executor  if  he  will,  but  he 
reed  not  produce  the  will  in  court,  becaufe  he  is  fufficiently  inti- 
tuled to  the  adlion  upon  his  poiTeflion. 

And  Powell  faid,    that  he  might  bring  the  adion  in  his  own 
name,  though  he  never  had  adlual  poffeffion. 

And  afterwards  at  another  day  upon  the  motion  of  Mr.  Kvig, 
judgment  was  given  for  the  plaintiff. 

Lamine  verf.   Dorrell. 

Jndelitatus  T  N  an  indebitatus  ajfumpfit  for  money  received  by  the  defendant 
adSfti"  1  to  the  ufe  of  the  plaintiff  as  adminiftrator  of  J.  S.  on  iton  ajfumpfit 
againflthefor-  pleaded,  upon  evidence  the  cafe  appeared  to  be,  that  J.  S.  died  in- 
mer  admini-  teftate  pofTeffed  of  Certain  Irip  debentures ;  and  the  defendant  pre- 
adminidrltion  tending  to  a  right  to  be  adminiftrator,  got  adminiftration  granted  to 
was  repealed,  him,  and  by  that  means  got  thefe  debentures  into  his  hands,  and 
^°\  "^""Z"^^"  difpofed  of  them :  then  the  defendant's  adminiftration  was  repealed, 
I  Saik'.  27. '  snd  adminiftration  granted  to  the  plaintiff,  and  he  brought  this 
6  Mod.  151,  adtion  againfl  the  defendant  for  the  money  he  fold  the  debentures  for. 
^  And  it  being  objeSed  upon  the  evidence,  that  this  acflion  would  not 

lie,  becaufe  the  defendant  fold  the  debentures  as  one  that  claimed 
a  title  and  interefl  in  them,  and  therefore  could  not  be  faid  to  receive 
the  money  for  the  ufe  of  the  plaintiff,  which  indeed  he  received  to 
his  own  ufe  ;  but  the  plaintiff  ought  to  have  brought  trover  or  de- 
tinue for  the  debentures :  the  point  was  faved  to  the  defendant,  and 
now  the  court  was  moved,  and  the  fame  objection  made. 

Powell  juftice.  It  is  clear  the  plaintiff  might  have  maintained 
detinue  or  trover  for  the  debentures  j  but  when  the  ad  that  is  done 
is  in  its  nature  tortious,  it  is  hard  to  turn  that  into  a  contrad,  and 
again  ft  the  reafon  o^  cijumpjits.  But  the  plaintiff  may  difpenfe  with 
the  wrong,  and  fuppofe  the  fale  made  by  his  confent,  and  bring  an 
adion  for  the  money  they  were  fold  for,  as  money  received  to  his 
2  Lev.  245.  ufe.  It  has  been  carried  thus  far  already.  Howard  and  PFood's 
cafe  is  as  far :  there  the  title  of  the  office  was  tried  in  an  adion  for 
the  profits.. 

Holt 
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Holt  chief  juflice.  Thefe  actions  have  crept  in  by  degrees.  I 
remember,  in  the  cafe  of  Mr.  Afton,  in  a  difpute  about  the  title  to 
the  office  of  clerk  of  the  papers  in  this  court,  there  were  great  coun- 
fel  confulted  with ;  and  Sir  William  Jcues  and  Mr.  Sminders  were 
of  opinion,  an  indebitatus  affumplit  would  not  lie,  upon  meeting 
and  conferring  together,  and  great  confideration.  If  two  men  if  two  men 
reckon  together,  and  one  overpays  the  other,   the  proper  remedy  '■"''°"' ''"'' 

.1     ..         r      •  /-        •   1       i-L-  r  1  •  1  ons  overpays 

m  that  cale   is   a  Ipecial  action  for  the  money  overpaid,   or  an  the  other,  /«- 
account ;   and    yet   in   that  cafe  you    conftantly    bring   an   indebi-  "'tbitnhu  «/- 
tatus  affumpjit  for  money  had  and  received  to  the  plaintiff's  "fe--fccMnt'"' °' 
Suppofe  a  perfon  pretends  to  be  guardian  in   focage,  and  enters  in- 
to the  land  of  the  infant,  and  takes  the  profits,   though  he  is  not  g^nft^atoTti. 
rightful   guardian,    yet  an  adlion  of  account  will  lie  againft  him.  ousguardian. 
So  the  defendant   in  this  cafe   pretending   to   receive  the  money 
the  debentures  were   fold  for  in  the   right  of  the  inteftate,   why 
fliould  he  not  be  anfwerable  for  it  to  the  inteftate's  adminiftrator  ? 
If  an  adion  of  trover  fliould  be  brought  by  the  plaintiff  for  thefe 
debentures    after  judgment   in    this  indebitatus   aJJ'umppt^   he  may  Former  reco- 
plead  this  recovery  in  bar  of  the   adlion   o'i  trover^    in  the  fime  ^^^y'"'''^^'- 
manner,  as  it  would   have  been  a  good  plea  in  bar  for  the  defen-^/"b"r  in"'^'o. 
dant  to  have  pleaded  to  the  adion  of  trover,  that  he  fold  the  de-  ver. 
bentures,   and  paid  to  the  plaintiff  in  fatisfaction.     But  it  may  be 
a  doubt  if  this  recovery  can  be  pleaded  before  execution.     This  re- 
covery may  be  given  in  evidence  upon  not  guilty  in  the  adion  of 
trover,  becaufe  by  this  adion  the  plaintiff  makes  and  aflirms  the 
ad  of  the  defendant  in  the  fale  of  the  debentures  to  be  lawful,  and 
confequently  the  fale  of  them  is  no  converfion. 

Afterwards  the  laft  day  of  the  term,  upon  motion  to  the  court, 
they  gave  judgment  for  the  plaintiff.  And  Holt  faid,  that  he 
could  not  fee  how  it  differed  from  an  indebitatus  affumpfit  for  the 
profits  of  an  office  by  a  rightful  officer  againft  a  wrongful,  as  mo- 
ney had  and  received  by  the  wrongful  officer  to  the  ufe  of  the 
rightful. 


Courtenay   verf.   Strong. 


S.  C.  Sallc. 


ASfiwipfif,  the  plaintiff  declared,  that  the  defendant,  in  confidera-  ,5^ " 
■^  tion  that  the  plaintiff  at  the  requeft  of  the  defendant  had  6  Mod.  265. 
agreed  with  him,  that  he  quafdam  terras  cum  fertinentiis  in  L.  Confidcr.itioa 
then  in  the  poffeffion  of  the  defendant,  et  onerabiles  una  cum  ^^''^-f  °ha"vvhcr'ear' 
terris  cum  folutione  cujtijdam  ammalis  redditus  40/.  tunc  nuper  con-  the  ieffoAmt. 

had  lands  in 
pofleflion,  out  of  which  J.  S.  had  an  annuity,  that  the  defendant  (liould  enjoy  without  difturbance  from 
the  plaintiff  by  reafon  of  that  annuity,  no  confiderat'on. 

6  E  crjt 
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cefji  cii'idam  Johajwi  Courtenay^  pro  termino  Ci7inoru7n  tunc  et  adhuc 
'veiiftirorum^  guide  cccttparet  durante  vita  cujufdam  M.  L.  abfque 
iimkliatiGne  ipfnn  Jacobi  Coiirtenay  (the  plaintiff)  ratione  ejiifdem 
ammalii  reddituSy  promifed  to  pay  the  plaintiff,  (Sc.  and  alio  that 
the  defendant  in  confideration,  that  the  plaintiff  at  the  requefi:  of 
the  defendant  had  agreed  with  the  defendant,  that  he  quafdatn 
alias  terras  cum  pertinentiis  in  L.  praediSlo,  then  in  the  poffcfTion 
of  the  defendant  durante  vita  cujufdam  M.  L.  quiete  occuparet^  pro- 
mifed to  pay  the  plaintiff,  &c.  Upon  non  ajjiimpfit  pleaded  there 
was  a  verdidl  for  the  plaintiff.  And  Mr.  Ryre  in  Michaelmas  term 
laft  moved  in  arreft  of  judgment,  that  here  was  no  confideration, 
for  the  rent  charge  appears  to  be  John's  and  not  James's, 

Mr,  Squib  moved  feveral  times  for  judgment,  and  cited  i  Roll, 
22.  n.  22.  aJJ'umpfit  in  confideration  that  the  plaintiff  at  the  requeft 

'of  the  defendant  would  permit  the  defendant  to  have  and  hold  a 
mefuage  and  land  then  in  the  occupation  of  the  defendant  to  his 

-own  ufe,  the  defendant  affumed  to  the  plaintiff  to  pay  the  plaintiff 
13/.  at  Michaelmas  after,  for  rent  for  the  premiffcs ;  and  held  a 
good  confideration,  although  it  did  not  appear,  that  the  plaintiff 
had  any  eftate  in  the  meffuage  at  the  time  of  the  promife,  and  it 
did  appear  that  the  defendant  was  then  in  poffefllon  of  it.  And 
I  Roll.  29.  ;/.  61.  3  Cro.  703.  ajfumpfit,  that  where  A.  was  in- 
debted to  B.  and  A.  came  to  C.  and  intreated  him  to  pay  B.  and  pro- 
mifed to  repay  him  again,  and  thereupon  C.  promifed  to  pay  the  debt 
to  B.  and  after  did  not  pay  it ;  A.  may  have  an  adlion  againft  C.  on 
the  promife,  becaufe  of  the  mutual  promife  from  A.  to  C.  whereby 
C.  may  be  indemnified  :  and  an  adion  will  lie  for  C.  againft  A.  up- 
on it,  even  without  averring  payment  to  B.  (And  it  feems  to  me, 
that  B.  alfo  may  have  an  adion  againft  C.  being  the  perfon  for 
whofe  benefit  the  promife  was  made.)  So  here,  the  plaintiff  might 
maintain  an  aftion  againft  the  defendant,  without  any  other  confi- 
deration than  the  mutual  promife  from  the  plaintiff  to  the  de- 
fendant. 

To  the  firft  cafe  Mr.  Eyre  anfwcred,  that  the  contrary  had  been 
adjudged,  3  Cr-o.  859.  And  if  it  had  not  been  fo,  yet  this  cafe 
differed  from  that,  becaufe  here  the  title  to  the  rent  charge,  of  the 
plaintiff's  own  fliewing,  was  in  another,  viz.  John  Coiirtenay^  and 
muft  be  intended  to  continue  fo,  unlefs  it  had  been  (hewn  to  have 
been  granted  out  of  him  :  in  that  cafe  the  thing  only  ftood  in- 
different. 

Holt  chief  juftice.     You  fliould  have  faid,  that  the  rent  charge 
was  affigned  by  John  to  James  the  plaintiff.     You  would  have  us 
'intend  it,  but  wc  cannot, 

Powell 
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Po-ivell  juftice  agreed,    that  when  it  is  faid  in  the  declaration, 

that  the  rent  was  granted  to  John  Courtena\\  it  muft  be  taken  to  be  ' 

his  rent.     After  this  cafe  had  depended  a  long  time,  now  this  term  ■ 

judgment  was  given  for  the  defendant.  \ 

Holt  chief  juftice.     The  quiet  enjoyment    is  no  confideration,  i 

for  the  plaintiff  had  no  right  to  charge  or  nioleft  the  defendant ;  j 

that  right  appears  of  their  own  (hewing  to  be  in  John  Cciirtenay  ' 

a  ftranger.     And  a  promife  not  to  do  a  thing,  which  the  perfon  ' 
that  makes  the  promife  cannot  do,  is  nothing,  no  confideration  j 

but  the  promife  granted  on  that,  is  merely  nudum  paSium.  ' 

Mr.  Squib  urged,  that  it  was  helped  by  the  verdldl,  for  now  it  I 

muft  be  intended  to  have  been  proved  in  evidence,  that  the  plaintiff  ' 

had  a  title  to  the  rent-charge. 

1 

Holt.     The  verdi6l  cannot  help  it.     You  muft  allege  a  fufficient  : 

promife  in  your  declaration. 

Powell  juftice.     If  the  plaintiff  proved  the  promife  in  the  de-  ] 

claration,  he  muft  have  had  a  verdid;.  '\ 

Powell  and  the  others  agreed.     Part  of  this  cafe  is  of  the  report  ] 

of  Mr.  Pengelly.  \ 

! 
Knight  verf.  Barker. 

'~rRover  was  brought  for  400  pecth,  Anglice  ends,  of  deal-boards :  S-  C.  Rep. 

■^    not  guilty  being  pleaded,  verdidl  was  for  the  plaintiff;  and  Sir  I^J^od!'''  i 

James  Mountague  moved  in  arreft  of  judgment,  that  it  was  uncer- 7'™w^for409  j 

tain,  what  an  end  of  board  meant ;  it  fhould  ftiew,  how  many  foot  ^"'^^  °^  ''"'- 

or  inches  they  were.     And  after  feveral  motions,  judgment  was 

given  for  the  plaintiff,  becaufe  ends  of  boards  feem  to  be  a  term  of 

art,  and  are  fufficiently  known  among  workmen.    Stile  J^.     1  Keb. 

34.  Wclcott  verf,  Tappin, 


Hilary 
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■  In  a  convic- 
•  tion  for  fel- 
ling coals  con- 
trary to  16 
&  17  Car.  2. 
the   place 
where,  ought 
to  be  (liewn. 
See  thefe  fta- 
tutes  30  Car. . 
2.  cap.  8. 
6,  7  W.  c.  10. 
3  Ann.  c.  28. 
i2  Ann.  ft.  2. 
c.   17. 

;(Geo.2.c.26. 
4Geo.2.  C.30. 
1 1  Geo.  2. 
c.  15. 
17  Geo.  2i. 

19  Geo.  2. 
c.  3^ 
23  Geo.  2. 
x.  26. 


Regina  -y^r/C  Higlimore. 

"^  H  E  defendant  was  convided  before  the  lord-mayor  of 
London,  upon  the  \b  &  ij  Car.  2.  c.  2.  for  felling 
coals  contrary  to  that  adl,  viz.  lefs  than  36  bufhels  to 
the  chaldron,  &c.  And  the  convidtion  being  removed 
into  the  King's  Bench  by  certiorari,  it  was  quaflied,  becaufe 
there  was  no  place  mentioned,  where  the  coals  were  fold  ;  vv'hich 
ought  to  have  been,  in  regard  that  the  power  of  the  lord-mayor 
is  only  in  cafe  of  coals  expofed  to  fale  in  the  city  of  London  and 
liberties  thereof.  If  the  coals  were  expofed  to  fale  in  any  other 
county,  then  the  power  of  convifting  is  in  the  juflices  of  peace 
of  that  refpedlive  county.  And  therefore  the  lord-mayor,  to  have 
intituled  himfelf  to  a  jurifdidlion,  ought  to  have  fliewn  in  the  con- 
vidion,  that  the  coals  were  fold  within  the  city  of  London  or  the 
liberties  thereof  j  and  for  want  of  that,  the  convidtion  is  naught. 


Variance. 
See  the  Stat. 
5  Geo.  I. 
c   13.  f.  I  . 
whereby  va- 
riance is  a- 
niendable. 


A 


Rliodani  vej-f.   Watfon. 

Writ  of  error  of  a  judgment  in  the  court  of  Berwick :  the 
writ  of  error  was,  in  redditione  judicii  loqiielae  quae  fuif,  &c. 
de  quodam  debito  quinquaginta  librarwn,  quod  idem  W.  a  praefato  R. 
exigif,  &c.  and  the  record  returned  was,  a  loquela  pro  54  /.  debt. 
And  for  this  variance  the  writ  of  error  was  quaflied  by  the  whole 
court. 

The  judgment  was  for  50  /.  and  therefore  ferjeant  Brodcrick 
would  have  had  the  words  in  the  writ  of  error  de  quodam  debito  5c/. 
refer  to  judicii,  and  not  to  loquelae,  and  fo  being  judicii  de  quodam 
debito  50  /.  loquelae  quae  fuit,  &c.  But  Holt  faid,  that  could  not 
be,  becaufe  of  the  following  words,  quod  idem  W,  a  fraefato  R. 
2  exigit. 


I 
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fxig''t,  which  ties  up  the  words,  Je  quodam  dcbito  50/.  to  tlie  word 
loquela ;  for  that  only  is  a  demand,  and  not  the  judgment,  the  de- 
mand by  the  judgment  being  transferred  ifi  rem  judicatam, 

Regina  verf,  Dcman. 

THE  defendant  was  indided  of  perjury,  and  the  indidment  Perj.ryafrgn- 
fet  forth  a  trial  had  before  the  lord  chief  baron,  ^/?cf /Wo  ed  before  the 
fibi  y.  S.  by  ni/i  prius  in  Middlefex ;  and  that  the  defendant^  being  ^°"^  '^'''^'^  ^*- 
fworn  before  the  lord  chief  baron  upon  the  holy  Evangelifts,  de-  0""'^^" 
pofed  fo  and  fo,  which  was  falfe,  et  fic  the  defendant  cominifit  vo-  Hawk.  p.  c. 
luntariwn  perjuruim  coram  the  lord  chief  baron,  a/Jhciato  fibi  J.  S.  '^'"■•203  cap. 
Judgment  was  given  againft  the  defendant  by  nihil  dicit.     And  now  ,^infi.  ,76. 
the  defendant   appearing    in  court,   ferjeant  Broderick   moved  the  Goidf.  191. 
court  in  his  behalf  in  arreft  of  judgment ;  and  it  being  doubted,  ^^^  '''"''■ 
whether  he  were  not  too  late,   Holt  chief  juftice  faid,    that  after    '^"'""  ^°  " 
judgment  by  Jiihil  dicit  judgment  has  been  arrefted,  but  never  after  After  judg- 
judgment  upon  demurrer.     Then  ferjeant  Broderick  took  exception,  ^*"'.''>'  "?*'^ 
that  this  oath  could  not  be  at  the  trial  fet  forth  in  the  indidlment,  ments"jidg- " 
for  the  trial  was  before  the  lord  chief  baron  and  the  affociate,  but  ment  may  be 
the  oath  before  the  chief  baron  without  the  affociate  -,  and  the  af-  ''"^^^^i  ''^ 
fignment  of  the  perjury  differs  from  the  oath,  for  that  is  coram  the  judgment  on 
chief  baron  and  affociate,  where  the  oath  was  before  the  chief  baron  ^leniurrer. 
only,  and  that  is  a  material  part  of  the  indidment.     And  for  this 
variance  he  prayed,  that  judgment  might  be  flayed. 

Holt  chief  juffice.  The  trial  is  not  fald  to  have  been  before  the 
chief  baron,  ajjociato  fibi^  &c.  And  the  affociate  need  not  be 
mentioned  in  every  part  of  the  indidlment,  where  the  chief  baron 
is  mentioned  :  but  this  is  according  to  the  conflant  form  ;  in  the  tiiji 
prius  procefs,  the  dijlringas,  and  the  jurata,  and  in  the  continu- 
ances, the  affociate  is  never  mentioned,  but  only  in  the  entry  of  the 
po/lea.  And  by  the  18  Eliz.  c.  12.  which  ereds  the  fiifi  prius  in 
Middlefex,  there  is  no  diredion,  that  the  judge  fhould  have  any 
affociate. 

Powell  juH'ice.  It  fhall  be  intended,  that  the  affociate  did  con- 
tinue with  the  chief  baron  all  the  trial,  having  been  mentioned  to 
have  been  there  at  the  beginning. 

Mr.  Eyre  for  the  profecutor  faid,  that  the  oatli  was  faid  to  be 
adtunc  et  ibidem  in  eadem  €uri/i. 

Judgment  was  glven^  that  the  defendant  fliould  be  fet  in  the 
pillory. 

6  F  Vaaghan 
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Vaughan  verf.  Lucking. 

What  (hall  be    A  N  a6tlon  upon  the  cafe :  the  plaintiff  declared,  that  the  de- 
a  fufficient      /\  fendant  was  paymafter  of  ,  and  in  confideration, 

fp'ecSi'o?  of.  ^^-  promifed  the  plaintiff,  that  he  Hiould  be  his  clerk,  fo  long 
on  the  cafe  on  as  the  defendant  fliould  be  paymafter;  and  avers,  that  he  the  plain- 
promife.  t|ff  continued  to  ferve  him  in  fervitio  praediSio  till  fuch  a  time ; 
and  then  the  defendant  the  plaintiff  extra  fervitiutn  fiium  penitus 
dimifit  et  expulfit.  After  verdidl  for  the  plaintiff  it  was  moved  in 
arreft  of  judgment,  that  the  plaintiff  had  not  averred,  that  the 
defendant  continued  paymafter  at  the  time  he  turned  the  plaintiff 
out  of  his  fervice,  and  confequently  the  plaintiff  had  not  fet  out 
a  good  caufe  of  adion  ;  for  the  defendant  was  to  continue  the 
plaintiff  his  clerk,  only  fo  long  as  the  defendant  continued  pay- 
mafter. 

But  it  was  anfwered  and  refolved  by  the  court,  that  it  was  aver- 
red in  the  declaration,  that  the  defendant  was  once  paymafter ;  and 
he  fhould  be  intended  to  continue  fo,  unlefs  the  contrary  did  appear. 
Alfo  that  it  was  faid,  that  the  defendant  the  plaintiff  extra  fervi- 
tiutn fuum  penitm  dimifit  et  expulfit ;  which  could  not  be,  if  the 
defendant  were  not  paymafter.  But  to  that  anfwer  it  was  objeded 
for  the  defendant,  that  it  was  extra  fervitium  fuiun  generally,  and 
not  extra  fervitium  fuuni  praediSium,  and  fo  might  be  fome  other 
fervice. 

But  Holt  faid  there  was  no  other  fervice  mentioned,  and  it  would 
be  a  foreign  intendment  to  intend  any  other.  And  Powell  faid,  that 
in  the  words  next  preceding,  there  was  fervitio  praediSlo,  viz.  that 
the  plaintiff  ferved  the  defendant  in  fervitio  praediSlo ;  and  then, 
when  he  comes  and  fays,  he  turned  him  extra  fervitium  fiium^  that 
muft  be  intended  the  fervice  the  plaintiff  ferved  him  in.  And  all 
the  court  agreed,  that  no  other  fervice  could  be  intended.  Alfo,  if 
the  defendant's  office  had  not  continued  at  the  time  of  his  turning 
away  the  plaintiff,  he  could  never  have  had  a  verdid. 

Judgment  was  given  for  the  plaintiff. 


Moverly 
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Moverly  vej-f.  Lee. 

A  Sfumpft,   in   confideration  the  plaintiff  would   provide,   meat,  s  c  Saik 
^     drink,  &c.  the  defendant  promifed  to  pay  him  fo  much  as  the  558- 
plaintiff  habere  meruit,  and  avers  in  fad:,  that  he  habere  meruit  fo  ^'<!'^Farr.io6. 
much,  ^c.     Upon  no?:  ajfumpfit  pleaded,  there  was  a  verdidt  for  the 
plaintiff.     There  were  other  counts  in  the  declaration. 

Mr.  Mountague  lafl  term  moved  in  arreft  of  judgment,  that  the 
promife  was  void,  to  pay  fo  much  as  the  plaintiff  habere  meruit^ 
which  is  the  prseterperfed  tenfe,  and  denotes  the  time  paft,  and 
confequently  could  be  nothing  ;  for  a  man  could  not  have  deferved 
any  thing,  for  a  thing  to  be  done  in  futuro :  and  confequently  in- 
tire  damages  being  given,  judgment  ought  to  be  arrefled. 

^  Mr,  Acherlcy   faid,   that  it  was  but  falfe  Latin,  and  that  was  Stat.4.Geo.  2. 
aided  after  a  verdidl  by  18  £/;-.  c.  14.     Secondly,  that  it  wanted  «•  26. fortum- 
only  a  dafli  to  make  it  meruerit,  and  that  would  have  been  wellj  '"okL'^^^' 
and  the  court  would  fupply  the  dafh :    thirdly,  that  if  the  count  ^EnglijCtx- 
by  reafon  of  that  word  was  infenfible  and  impoffible,  the  court  '^""^^  *" '''« 
would  rejedl  it,  and  intend  that  no  damages  were  given  for  it,  and  j^eofaHs  t°i 
give  judgment  on  the  refl  of  the  promifes.     To  the  firfl  it  was  an-  EngUjh  pro- 
fwered  and  agreed  by  the  court,  that  this  was  not  falfe  Latin,  but  «^'''"8=- 
falfe  fenfe,    that  there  might  be  fuch  a  promife  made,  but  it  was 
void  in    its  operation.     And  Powell  faid,    that   nothing  could   be 
given  in  evidence  on   the  declaration,  but  meat  and  drink  found 
after  the  promife,  for  which  it  was  impoffible  for  the  plaintiff  to 
have  deferved  any  thing  at  the  time  of  the  promife.     And  Holt 
chief  juilice  faid,    that  a  verdidt  cannot  help  nonfenfe,    that  the 
words  of  the  18  Eliz.  were,  "  that  after  a  verdid  the  judgment 
"  fhould  not  be  flayed  or  reverfed,  by  reafon  of  any  default  in 
"  form,  or  lack  of  form,  touching  falfe  Latin  ;"  but  that  the  adl 
did  not  fay,  that  a  judgment  fliould  not  be  flayed  or  reverfed  after 
a  verdidl  for  nonfenfe.     Secondly,  that  the  court  could  not  fupply 
the    dafh,   for   that  would  be  to   make    it    quite  another   word. 
Thirdly,  that  there  never  was  any  cafe,  where  an  infenfible  or  im- 
poffible count  was  rejeded,   and  aided  after    verdid.     And  upon 
thefe  exceptions  the  caufe  refted  till  the  lafl  day  of  this  term,  and 
then  upon  motion  the  court  held,  that  they  would  take  the  words 
in  the  declaration  to  be  the   very   words   of  the  promife.     And 
as   if  the    words    of  the  declaration    had    been   in  writing  under 
the  party's  hands,    they    mufl    have    conflrued    the    promife    ac- 
cording to  the  intent  of  the   parties,    and  not  have   put  fuch   a 
1  con- 
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conflru(flion  upon  it,  as  to  make  the  promife  void  :  Co  here 
upon  this  declaration  they  would  conftrue  it  according  to  the 
intent  of  the  parties,  which  muft  be  to  pay  the  plaintiff  fo 
much  as  he  fliould  deferve  for  the  meat,  drink,  &c.  found,  and 
not  conftrue  it  fo  as  to  make  it  a  void  contradl.  That  indeed 
according  to  the  grammatical  conftrudlion  of  the  words,  the  pro- 
mife was  nonfenfe  and  void ;  but  yet  the  parties  certainly  meant 
fomething  by  it,  and  that  meaning  they  the  court  muft  endeavour 
to  find  out,  and  underftand  the  promife  accordingly,  rather  than 
by  purfuing  the  grammatical  conftrudtion  of  the  words  of  the  pro- 
mife, make  it  void. 

Judgment  for  the  plaintiff.  The  queftion  feems  to  me  to  be,  if 
the  plaintiff  ought  not  to  have  purfued  the  intent  and  meaning  of 
the  promife  in  his  declaration. 

MiRakeofthe  A  FTER  verdidl  in  an  aftion  upon  a  penal  flatute  made  6th 
ftyieofthe  J-^  q£  j.{^g  j^jg  King  and  Queen,  it  was  moved  in  arrefl  of  judg- 
oTeen  fatal,    mcnt,  that  the   ftatute  was  laid   to   be  made    12th  of  November 

6  /^/7/.  3.  whereas  at  that  time  the  Queen  was  alive,  and  the  ftile 
I  Salk.  iSi.    ^^g  fj,riii^  (^  Mar.  and  in  regard  there  was  no  fuch  ftile  of  the 

King   at  that  time,   for   that   miftake  of  the  flile  the  judgment 

was  arrefled. 

Mem,    The  queen  did  not  die  till  Decetnber  28.  that  year.. 


Read  verf.  Charnley. 


A    Writ  of  error  of  a  judgment  in  the  court  of  CarliJIe,  upon 


Error  upon 

^h'^^coun  of     -^^  ^  fi"^  facias  againfl  bail,  the  fcire  facias  was,  that  the  dt- 

Ca>  lif.e  \x\  d.    fcndant  ft'cuf/ihm  tifum  et  conjuetudinem  ejiifdetn  curiae ^  ac  civitatis 

jcire  facias     praediBae   a   tempore,    &c.    iifitatani  et   approbatam  manucepit  pro 

a^ain     ai .    ^^^^^  'Thojna  Kemp,  quod  ipfe  diSlus  Thomas   Keinp  Jlabit  reBus  in 

curia,  in  et  fuper  querela  praediBa,  et  defalt.  ad  indium  diem  fibi 

itide  dandum  Jaciet,  nee  fe  retrahet,  7iec  fe  abfetitabit  ab  executione 

judicii  Ji  judicium   inde  verfus  eum  redditum  fuerit,  fub  poena  in- 

curre?2di  et  jubeundi  executionem  hujufmodi  judicii,   ft  contingat  ip- 

fum  Tbotiiam  Kemp  in  aliquo  praemijjorum  defalt  am  facer e,   et  inde 

legitimo  niodo  convinci. 

Mr.  Ward  took  exception  to  the  recognifance,  that  it  differed 
from  the  recognifances  taken  in  this  court,  and  confequently  was 
illegal  and  void,  this  recognifance  being  pofitive,  that  the  defen- 
dant 
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dant  fiiould  render  himfelf,  but  thofe  in  this  court,  only  if  the 
defendant  do  not  pay  the  money,  that  then  he  fliould  render  his 
body  to  prifon. 

Hok  chief  juflice.     They  are   both   the   fame  :   the  words  in 
this  recognif;nce  are,   that  the  defendant  fhail   not  withdrav/  nor 
abfent  himfelf  from  the  execution  of  the  judgment.     Now  if  the 
defendant  pays  the  money,  that  is  an  execution  of  the  judgment, 
and  confequently  the  recognifance  Is  performed.     If  a  capias  ad  j„te  i^j^ 
fatisfaciejidum  be  returned,  11072  cji  mvcntus,  and  the  money  be  not  216,  233. 
paid,    then   the  defendant   hath  withdrawn   and  abfented   bimfelf  ^'°;,^J'  [\^' 
from  the  execution.     And  the  bail   may  plead    payment  by  the  Vent.  zbz. 
principal.  3  '^=b.  34^. 

^  ^  2  Lev.  :i2. 

!  2  Mod.  I  I  z, 

Powell  juftice  agreed.     Judgment  affirmed. 

Crowtlier  ve?--/.  Oldfield. 

A  Writ  of  error  of  a  judgment  in  the  Common  Pleas,    in  an  S.  C.  Saik. 
aftion  upon  the  cafe,    wherein   the  plaintiff  declared,    quod  g'°'  3^'^.  , 
cum  he  the  ifi:  of  May,  &c.  feijitus  fuijfet,  ct  adhuc  fdfitus  cxiftit,  ,0. 
de  et  in  una  mefuagio  et  decern  acris  terrae  cum  pertineiitiis  in  N.  L^tA-.  125. 
parcella  inanerii  de  W.  ac  tentis  per  copiam  rotuli  curiae  manerii 
illim,    ut' tenens   cuftumarius.   eonindon   in  feodo  fimplici,  jcciinduni 
confuetudinem  ejufdem  manerii :  cwnque  etiam  idem  tlie  plaintiff  ha- 
beat  et  habere  debeat,  ipfeque  et  onmes  teiientes  cujiumarii  di£foru?n 
tenementorum  fuorum  cum  pertinentiis  per  confuetudinem  infra  ma~ 
nerium  praediBum  a  tempore,  &c.  iifitatam  et  approbatam  hahuere, 
et  habere  confueverunt ,  communiam  pajlurae  in  quodam  loco,  pajlura 
five  mora  'vocata  Warmlees,  parcella  etiam  ejujdem  manerii,  et  con- 
tinente  40  acras  in  Northwroine,   pro  omfiibus  avcriis  fuis  conimu- 
nicalibus  fuper  tenementa  cujlumaria  fua  praediSla  Icvantibus  et  cu- 
bantibus,    qmlibet  anno,   omni  tetnpore  anni^   ad  libitum  fuum,   tan- 
qiiam  ad  eadevi  tenementa  cum  pentinentiis  fpeSlantem  et  pcrtinen- 
tem :   praediSlus   tamen    the   defendant    intending    to   deprive   the 
plaintiff,  &c.  inclofed  the  common ,  per  quod  in  tarn  amplo,  &c. 
Upon  not  guilty  pleaded  there  was  a  verdi<ft  for  the  plaintiff,  and 
a  penny  damages  j    but   upon   a   motion    in    arrefl   of  judgment, 
judgment  was  given  for  the  defendant  in  the  Common  Pleas. 

Mr.  Eyre  and  Mr.  JFard  for  the  defendant  in  error,  to  main- 
tain the  judgment  below,  took  thefe  exceptions  to  the  declaration.  ■ 
Firfl,  that  the  plaintiff  in  his  declaration  had  not  intituled  himfelf 
fufficiently  to  this  common.     For  it  did  not  appear  what  fort  of 
eftate  it  was  he  had,  to  which  he  claimed  common.     It  could  not 

6  G  be 
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be  taken  to  be  a  copyhold  eftate,  becaufe  it  was  not  faid  to  be  ad 
'vohmtatem  domini,  which  is  eflential  to  a  copyhold  eftate ;  Tor  free- 
holds may  be  granted  and  held  by  copy  of  court-roll,  but  then 
they  are  not  ad  vohmtatem  domijii,  which  makes  the  difference  be- 
tween them  and  copyholds.  And  for  this  were  cited  i  Cro,  229. 
where  it  was  laid  in  a  declaration,  that  fuch  lands  were  granted  to 
y.  S.  and  his  heirs  by  copy  of  court-roll,  tenendum  fecundum  con- 
fuetudinem  manerii  of  0.  and  that  they  defcended  to  J.  N.  heir  of 
y.  S.  and  charged  the  defendant  with  the  receipt  of  the  profits  as 
guardian  to  y.  N.  And  it  being  objected,  that  thefe  appeared  to 
be  copyhold  lands,  and  that  againft  one,  that  occupies  copyhold 
lands,  no  account  hes,  it  was  refolved,  that  it  not  being  faid  ad 
'vohmtatem  domi?ii,  it  muft  be  intended  a  freehold.  2  Ver.tr.  143. 
Where  in  replevin  for  taking  his  cattle  in  a  place  called  Underway^ 
the  defendant  made  conufance  for  rent  arrear,  and  fhewed,  that 
y.  S.  was  feifed  in  fee  of  a  clofe  called  U?2derway,  parcel  of  the 
manor  of  L.  of  which  the  place  where  was  and  is  parcel,  accord- 
ing to  the  cullom  of  the  faid  manor,  and  made  a  leafe  to  the 
plaintiff  rendring  rent :  and  y.  S.  afterwards,  feamdtim  cojifuetu- 
dinem  manerii  praediSfi  tiel  jour  at  a  court  of  the  manor  then 
held,  furrendered  into  the  hands  of  the  lord  of  the  manor  fecim- 
dinn  confuetudinem  viaiierii  fraediSli  the  reverfion  and  rent  to  the 
ufe  of  y.  N.  and  his  heirs :  and  the  lord  of  the  manor  at  the  fame 
court  granted  the  reverfion  and  rent  to  y.  N.  to  hold  to  him  and 
his  heirs,  according  to  the  cuftom  of  the  manor,  &c.  And  upon 
demurrer  the  conufance  was  held  to  be  infufficient ;  for  that  the 
lands  being  to  be  taken  to  be  freehold,  they  ought  to  have  a  fpe- 
cial  cuftom  to  pafs  them  by  furrender  in  court,  and  it  was  not 
enough  to  fay,  that  he  furrendred  them  fecundu?n  confuetudinem 
vwnerii  ;  but  the  cuffom  fliould  have  been  fully  fet  forth,  viz. 
quod  infra  manerium  praedidlum  et  tempore,  &c.  talis  hahebatur 
confuetudo,  &c.  and  that  they  mufl  be  taken  to  be  freehold,  though 
it  is  fliewn  that  y.  S.  was  feifed  according  to  the  cuflom  of  the 
manor,  becaufe  it  is  not  faid  at  the  will  of  the  lord.  2  Lutw. 
1 165,  n66,  1 171,  1174.  Where  in  replevin  the  defendant  avowed 
as  grantee  of  the  manor  of  W.  for  rent  arrear,  and  fhewed  that 
tiic  place  where  time  whereof,  ^c.  was  parcella  manerii  de  W.  et 
per  tot  urn  tcmpus  fupradiSlum  te7iementa  cujlotnaria  diBi  manerii 
et  dimijfa  et  dimijjibilia  per  ccpiam  rotidorum  curiae  manerii  prae- 
diBi  by  the  lord  of  the  manor,  or  his  fleward  cuicunque  perfonae^ 
(Sc.  ea  capere  volenti,  &c.  ad  terminum  vitae,  &c.  fecundum  con- 
fuetudinem manerii  praedicli :  and  that  the  lord  of  the  manor  at 
his  court  of  the  manor  tiel  jour  per  ccpiam  rotulorum  curiae  ejuf- 
dein  manerii  granted  the  place  where,  to  one  y.  S.  pro  99  annii 
fecundum  confuetudinem  manerii  praediBi  rendring  rent,  ^c.  and 
■upon  demurrer  the  avowry  was  held  to  be  ill,  bgcaufe  it  was  not 
2  faid 
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laid  ad  'voluntatem  dominie  and  fo  muft  be  taken  to  be  freehold. 
3  BulJIr.  230.  There  in  ajfumpfit  the  plaintiff  declared,  quod  cum 
feifitus  fuit  in  dotm?iico  fuo  lit  feodo  fecundum  cotifuctudviem  manerii 
de  R.  of  a  houfe,  in  confideration  the  plaintiff  would  furrender 
the  fame  to  the  ufe  of  the  defendant,  the  defendant  proinifed,  &c, 
and  the  plaintiff  averred,  that  he  did  furrender ;  and  Uie  court  re- 
folved  that  this  could  not  be  taken  to  be  copyhold  land,  but  yet 
gave  judgment  for  the  plaintiff.  For  freehold  land  might  pafs 
by  furrender  by  cuftom,  and  it  was  not  neceffary  to  fliew  the 
cuftom  in  the  declaration.  And  in  pleading  a  copyhold  eftate, 
you  always  fay  ad  voluntatem  dojnini.  Co.  vitr.  g.  An  adlion  by 
3.  commoner  copyholder,  for  depafturing  the  common  :  there  he 
fhews,  that  the  tenement,  to  which  he  claimed  his  common,  was 
time  whereof,  &c.  parcella  manerii  de  B.  and  by  all  that  time 
dimiffum  et  dimijjibile  per  copiam  rotulorum  curiae  manerii  praediSli 
by  the  lord  or  his  fteward,  to  any  perfon  that  would  take  it  in 
feodo  fimpiici,  &c.  ad  voluntate7n  domini  fecundum  confuetudinem 
manerii  praediBi.  And  when  he  comes  to  fhew  the  grant  to 
himfelf,  he  purfues  that  form.  So  is  Raji.  intr.  627.  2.  It  can- 
not be  taken  to  be  a  freehold  eftate,  becaufe  it  is  faid  to  be  parcel 
of  the  manor,  and  a  freehold  eftate  cannot  be  parcel  of  a  manor. 
2  Roll.  Abr,  120.  So  that  there  can  be  no  fuch  cafe  as  is  fet 
out  in  this  declaration,  and  confequently  the  plaintiff  cannot  re- 
cover. Secondly,  fuppofing  upon  this  declaration  the  court  caa 
take  the  eftate  to  be  either  freehold  or  copyhold,  yet  the  common 
is  not  fufficiently  claimed.  For  if  you  take  it  for  a  copyhold 
eftate,  the  cuftom  ought  to  have  been  alleged  exprefly  and  fpe- 
cially,  quod  infra  manerium  talis  habetiir,  necnon  a  tempore  cujus^ 
&c.  habebatur,  confuetudo  quod,  &c.  and  not  as  here,  per  confue- 
tudinem infra  manerium  praediSlum  a  tempore^  ^c.  ufitatam  et  ap- 
probatayn  habuere  et  habere  co?jfuevere,  &c.  as  in  the  cafe  before. 
And  fo  it  is  laid  in  4  Co.  31.  b.  Faugh.  251,  253.  where  in  tref- 
pafs,  the  defendant  juftified  under  a  cuftom  for  the  copyhold  te- 
nants of  a  manor  to  have  folam  et  fparalem  pafturam  in  the  place 
where ;  and  the  cuftom  was  laid  witli  a  per  confuetudinem  in  eodem 
manerio,  ^c.  ufitatam  et  approhatam  habuere  et  habere  confuevere, 
(Sc.  And  my  lord  Vaughan  fays,  it  is  double,  including  both  the 
cuftom  of  the  manor,  and  the  claim  by  reafon  of  the  cuftom, 
which  ought  to  be  feveral.  And  the  court  ftiould  judge,  whether 
the  claim  be  according  to  the  cuftom  alledged.  3  Cro.  185.  \x\ 
debt  upon  an  efcape,  the  plaintiff  declared,  that  he  recovered  u 
judgment  againft  j.  S.  in  London.^  and  fued  a  capias  ad  fatisfa- 
ciendum  againft  him  ;  upon  which  ncn  eft  inventus  was  returned  : 
upon  which  one  of  J.  S.'s  fureties  being  in  prifon  upon  a  plaint 
there,  was  detained  in  execution  fecundum  coifneUidinetn  clvltctis 
pracdiciac :  and  upon  demurrer  the  declaration  was  held  to  be  ill, 
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becaufe  it  was   not  exprefly  faid,  that  there  was  fuch  a  cuftom  ; 
but  only  fcavidum  confuetiidinem :   and   according  to   that  way  of 
laying  the  cuftom  mentioned  before  out  of  4  Co.  31.  6.  are  the  pre- 
cedents in  the  books  of  entries,  Co.  intr.   123.  b.    Rtjft.intr.t2j. 
;ind  befides,    the  common   is  claimed  here  tanqiiam  ad  tenement  a 
citjlumaria  fpeBantem,    which   cannot   be   in  cafe   of  a  copyhold  ; 
for  a  copyholder  hath  common  by  reafon  of  the  cuftom,  which 
iinnexeth  the  fame  to  his  cuftomary  eftate ;  and  therefore,  if  the 
copyholder   purchafe   the  freehold  of  his  copyhold  eftate  of  the 
lord,  and  thereby  infranchifeth  the  fame,  his  common  is  deftroyed. 
And  fo  is  the  cafe  of  Marfiam  vej-f.  Hunter,  2  Cro.  253.  and  in 
2  Broivnl.  intr.  96.  that  claufe  is  left  out.     Indeed   the  greateft 
part  of  the  precedents  are  as  this  is,  but  they  pafted  fub  filentio, 
and  therefore  now  it  comes  to  be  difputed,  the  reafon  of  the  thing 
ought  to  prevail.     If  it  be  taken  to  be  a  freehold  eftate,  then  the 
declaration  is  much  worfe  ;  for  then  the  plaintiff  ought  to  have 
prefcribed  in  a  que  ejiatc,  and  cannot  make  a  title  by  cuftom :  and 
for  that  was  cited    1  Cro.  418.   where  the  plaintiff"  declared,  that 
he  was  pofieftcd  of  a  clofein  the  parifh  of  M.  for  years,  and  that 
within  the  faid   parifli  there   is,    and  time  whereof,    ^c.    was   a 
cuftom,  that  omna  cccupntores  of  the  plaintiff's  clofe,  time  where- 
of,   ^c.    habucrunt   et  habere  confuevenmt    a  way,    &c.     After   a 
verdidt   for  the  plaintiff"  upon  not  guilty  pleaded,    the    judgment 
was  arrefted,  becaufe  he  ought  to  have  prefcribed  in  him  that  had 
the  inheritance,  and  could  not  claim  it  by  way  of  cuftom.     To 
the  objedion,  that  this  was  a  pofTeff'ory  aftion,  and  therefore  the 
plaintiff^  had  no  need  to  fet  out  any  title,  according  to  the  cafes  of 
Stroud  verf.  Birt,  &c.   it  was  anfwered,  that  where  the  plaintiff" 
in  his  declaration  undertakes  to  fet  out  a  title,  and  fets  it  out  in- 
fufficiently,  the  declaration  will  be  ill,  though  the  fetting  out  the 
^alk.  363.      title  was  more  than   needed.     And  the  ca'fe  of  Dome  verf.  Cajb- 
ford,    Mich,   g  WilL  3.    B.  R.   was  cited,   where  left"ee   for  years 
brought  an  aftion  upon  the  cafe,  for  ftopping  his  way,  and  pre- 
fcribed in  a  que  eftate :  and  after  verdid  for  the  plaintiff,  judgment 
was  arrefted,  becaufe,  though  it  had  been  enough  to  have  faid  ba~ 
huit  et  habere  debuit  (which  were  part  of  the  words  of  the  pre- 
fcription,  and,  as  was  urged,  ought  only  to  ffand,  and  the  reft  be 
rejedied)  'yet  when  the  plaintiff"  has  laid  a  prefcription,  which  is 
ill,  it  will  vitiate  his  declaration :  and  the  court  cannot  rejedt  one 
part  of  an  intire  fentence,  and  retain  the  reft.     And  the  fame  an- 
fwer  was  given  to  the  objedion,  that  the  verdidt  would  make  this 
declaration  good,  it  being  found  by  that,  that  the  lands  were  parcel 
of  the  manor,  and  that  there'  was  fuch  a  cuftom  for  common, 
neither  of  which  could  be,  unlefs  it  was  a  copyhold  eftate.     And 
the  cale  of  Dome  "jerf.  Ca ft  ford  cited  to  that:  and  it  was  obferved, 
that  the  cafe  cited  out  of  i  Cro.  418.  was  after  a  verdid.     And 
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the  cafes  alfo  of  2  Cro.  315.  debt  upon  a  bond  :  condition,  that  the 
plaintiff"  fliould  enjoy  fuch  lands  without  evidion :  the  breach  was 
adigned,  that  the  plaintiff  had  the  lands  recovered  from  him   by 
verdid  in  ejedment  upon  a  leafe  made  by  one  E.  but  did  not  fliew 
what  title  E.  had  to  make  the  leafe,  but  only  that  he  had  good 
title :  and  upon  a  rejoinder  that  the  recovery  was  by  covin,  and  iffue  2Saund.  180. 
upon  the  covin,  and  a  verdid  for  the  plaintiff;  yet  the  judgment  '  ''^'°'^-  ^'^*- 
was  arrefted  for  the  infufficiency  of  the  breach,  becaufe  it  was  not  withTcro/ 
faid,  that  E.  had  a  prior  title  before  the  plaintiff's  title,  for  it  might  3';-  ^ove. 
be,  E.'s  title  was  under  the  plaintiff.     2  Sau>2(^.  J^d.  ajhrnp/lt,  iny^lcZfr^on 
confideration  the  father  of  the  defendant,  whofc  fon  and  heir  he  is,  a  fine  >r  co>!- 
was  bound  to  the  plaintiff,  &c.  the   plaintiff  intending  to  fue  the '■^i^'-^"''^"''- 
defendant,  he  promifed  in  confideration  of  forbearance,  to  pay,  &c.  lir^en^nd 
and  on  ;wz  ajfumpfit  pleaded  there  was  a  verdidl  for  the  plaintiff,  breach  af- 
but  the  judgment  was  arrefted,  becaufe  it  was  not  faid,  that  the  fa-  ^'■Ff'^'^f' 
ther  bound  himfelf  and  his  heirs,  and  fo  there  was  no  confideration  'ie<Jejus  It 
for  the  promife.     And  from  thefe  cafes  it  was  obferved,  that  where  ti'"!-""  to  the 
the  plaintiff  in  his  declaration,  &c.  fets  out  his  title  infufficiently, '^"j""^""  "j 
or  affigns  an  infufficient  breach,  a  verdid  will  not  help  it :  that  the  iffue  upon  e- 
cafes  before  cited  of  Stroud  njerj.  Birt,  &c.  were  not  adjudged  up- J^'^^'^S-  *""*  * 
on  the  verdidt,  for  thofe  declarations  would  have  been  good  upon  piaintifF°lnd 

demurrer.  yet  judgment 

arrelled. 

Broderick  and  Chejhyre  ferjeants,  for  the  plaintiff  in  error  argued, 
that  the  declaration  was  good  enough.  And  as  to  the  firft  excep- 
tion they  faid,  that  this  muft  be  taken  to  be  copyhold,  for  it  is 
faid  to  be  parcella  tnanerii,  which  freehold  land  cannot  poffibly  be, 
and  alfo  that  it  is  tenia  per  copiam  rotulorum  curiae  manerii  illius, 
and  farther  that  the  plaintiff  is  feifed  of  it,  iit  tenens  cuflumaritis  ejuf- 
dem  in  feodo  funplici  fecundiifn  confuetudinem  cjiifdcm  manerii.  And 
in  4  Co.  24.  b.  31.  h.  it  is  refolved,  that  the  two  main  pillars,  up- 
on which  copyhold  eftates  ftand,  are,  that  the  land  is  parcel  of  the 
manor,  and  that  it  has  time  out  of  mind  been  demifed  and  demifa- 
ble  by  copy  of  court-roll.  The  words,  that  he  is  feifed  ut  tenens 
cuftumaritcs,  neceffarily  imply,  that  it  is  copyhold  ;  for  this  is  the 
phrafe  v/hich  is  ufed  where  a  lord  of  a  manor  prefcribes  for  com- 
mon for  him  and  his  copyhold  tenants  in  the  foil  of  another,  viz. 
pro  fe  et  tenentibm  (ids  ciijiumariis,  and  no  more.  Co.  intr.  9.  a, 
and  in  Rajl.  intr.  131.  b.  where  a  cuftom  is  pleaded  for  copyhold 
tenants  to  furrender  out  of  court :  they  are  called  only  tenentes  cu- 
(lumarii.  In  Co.  intr.  123.  where  a  cuftom  to  grant  by  copy  is  fet 
out  in  an  aftion  of  debt  for  rent  againft  the  leffee  of  a  copyholder, 
iind  alfo  a  grant  purfuant  to  it ;  in  both,  the  words  ad  voluniatem 
Domini  are  omitted,  and  no  more  in  effecl  faid  than  here.  So  in 
■  Co.  intr.  373.  where  grants  by  copy  were  found  in  a  fpecial  ver- 
<ii6t,  the  fame  v/ords  were  omitted,  and  only  faid  fccundum  conjiie- 
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tudimm  manerii.     And  as  to  the  cafes  that  have  been  cited,  they 
do  not  come  up  to  the  cafe  in  queftion.     In  the  cafe  in  i  Cro.  229. 
there  were  not  the  words  te}ie77s  cufiunidrius,  nor  farcella  manerii. 
In  the  cafe  in  2  Fentr.  there  were  indeed  the  words  parcella  mane- 
rii, but  there  were  not  the  words  tenia  per  copiam  rotulorum  curiae 
manerii  illius,  nor  tit  tenens  cuftumarius :  that  the  cafe  in  3  Bul/ir. 
was  rather  for  them,  becaufe  the  court  there  went  upon  the  want 
of  tejita  per  copiam  rotulorum,  which  is  faid  in  this  cafe.     To  the 
fecond  objedion,  that  the  cuftom  ought  to  have  been  fet  out  fpe- 
cially,  and   not  with   a  per  confuetudinem,   it  was  anfvvered  ;  that 
the  cuftom  was  well  enough  laid  in  fubftance,  and  the  informality 
of  laying  it  would  be  cured  by  the  verdid.     If  a  man  makes  title 
as  coufin  and  heir,  and  does  not  fay  content,  yet  that  is  well  upon 
a  general  demurrer.     Where  a  man  prefcribes  for  common  without 
number,  the  want  of  levant  and  couchant  is  helped  after  a  verdift, 
though  it  is  the  very  meafure  of  the  common.     Sty.  428.     i  Mod.  7, 
75.     2  Sid.  87.     In  adtion  upon  the  cafe  for  flopping  his  way 
to  his  houfe,  the  plaintiff  prefcribed  in  a  que  ejiate  to  a  way  to  his 
houfe,   but  did  not  fay,  that  his  houfe  was  antiquum,  but  the  want 
oi  antiquum  tnefuagium    was  helped  by  the  verdidt.     Latch   no. 
Palm.  420.     And  as  to  the  ob)edion,  that  the  common  was  claim- 
ed as  appurtenant  to  the  cuftomary  tenements,  whereas  it  was  ap- 
purtenant to  the  cuftomary  eftate ;  they  anfwered,  that  the  prece- 
dents were  all  fo,  though  it  muft  be  confefTed,  that  according  to 
the  cafe  in  2  Cro.  the  common  is  in  flrictnefs  appurtenant  to  the 
cuftomary  eftate.     And  for  precedents  were  cited   9  G?.  113.  the 
entry  of  that  cafe,  Co.  intr,  9.    Dyer  363.  b.    i  Saund.  349.    2  Saund. 
321.     Co.  intr.  ^y^.     Winch  intr.  931,   1026,   11 11.     Heme  81. 
Broiottl.  red.  428,  430.     The  court  agreed,  that  if  it  did  not  fufH- 
ciently  appear  to  them  on  this  declaration,  whether  this  were  com- 
mon belonging  to  a  copyhold  or  a  freehold  eftate,  it  would  be  ill, 
becaufe  they  could  not  give  judgment  for  they  knew  not  what. 
And  the  chief  juftice  put  the  cafe  of  an  adion  for  ftopping   tlie 
plaintift's  lights :  it  would  be  a  good  declaration  to  fay,    that  the 
plaintiff  was  pofTeffed  of  a  houfe,   in  which  were  ancient  lights, 
and  that  the  defendant  ftopped  them.     But  in  trefpafs  for  abating 
the  nul'ance  the  defendant  in   his  juftification   muft  have  prefcribed 
for  the  lights,  and  ftievved  the  commencement  of  his  terra.     And 
in  the  cafe  of  a  declaration,  if  the  defendant  plead  liberum  tenemcn- 
tum,  the  plaintiff  muft  reply,  and  fet  out  his  title.     They  did  alfo 
agree  the  difference  between  a  declaration,  and  an  avowry  :  that  a 
declaration  being  againft  a  wrong  doer  is  good  without  fetting  forth  a 
tide ;  otherwife  of  a  bar  to  an  avowry,   or  a  juftification.     AnA 
therefore  if  this  plea  had  been  in  a  juftification  in  trefpafs,  or  in  a 
bar  to  an  avowry  damage  feajant,  it  would  have  been  unqueftion-t 
ably  ill,     But  the  chief  juftice  and  Pcj'Mv// differed,  whether  in  this 
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declaration  the  plaintiff  had  fet  out  a  title  tie/  quel,  or  no.  The 
chief  juftice  held,  that  it  was  only  a  defcription  of  his  elhte,  and 
not  any  ways  a  fetting  out  of  a  title.  He  fays  indeed,  that  he  and 
all  the  cuflomary  tenants  of  his  tenements  ought  and  ufed  to  have 
common  ;  but  if  he  would  have  fet  out  a  title,  he  fliould  liave  faid 
quod  confuctudo  talis  eft,  for  all  the  copyhold  tenants  to  liave  com- 
mon :  and  then  he  fhould  have  fliewed  a  grant  from  the  lord  to 
himfelf,  and  that  the  tenements  were  demifed  and  demifable  &c, 
as  muft  have  been  done  in  a  bar  to  an  avowry.  Powell  thought 
that  when  in  his  declaration  he  mentioned  the  cuflom,  that  fliewed 
that  he  intended  to  have  fet  out  a  title.  And  though  in  poffeflbry 
actions  the  plaintiff  may  declare  upon  his  poffeffion,  without  fettino- 
out  his  title ;  yet  if  he  undertakes  to  fet  out  a  title,  and  fets  it  out 
infufficientiy,  the  declaration  will  be  ill.  Which  rule  the  chief 
juftice  agreed.  As  to  the  objedion  of  ad  tefieme?ita  cuflumaria  per- 
tinentem^  the  chief  juftice  faid,  that  if  the  common  belonged  to  the 
copyhold  eftate,  it  did  belong  to  the  tenements,  and  that  all  the  pre- 
cedents were  fo. 

The  chief  juftice  faid,  that  the  great  difference  between  copy- 
holds and  cuftomary  freeholds  which  pafs  by  furrender  is,  that  the 
copyholder  is  in  by  demife  from  the  lord  ;  but  in  cafe  of  thofe 
cuftomary  freeholds  the  lord  is  only  an  inftrument :  and  in  pleading 
one's  title  to  a  copyhold  eftate,  it  is  enough  to  fhew  a  grant  from 
the  lord.  But  that  will  not  be  a  good  title  in  cafe  of  thofe  cuftom- 
ary freeholds ;  but  you  moft  {hew,  that  the  furrenderor  was  feifed 
in  fee,  and  made  a  furrender  to  the  lord,  who  granted  it  to  the  fur- 
rcnderec. 

What  is  before  reported  was  faid  by  the  court  upon  the  argument 
of  the  cafe. 

After  great  deliberation  the  court  this  term  reverfed  the  judgment 
in  the  Common  Pleas,  and  gave  judgment  for  the  plaintiff. 

Uolt  chief  juftice.  The  fault  in  this  declaration  is  helped  by  the 
verdidl.  It  is  fully  enough  exprcffed  to  fhew  it  to  be  copyhold  eftate, 
though  it  be  not  fo  formally  done.  It  is  feid  to  be  parcel  of  the  ma- 
nor, and  that  by  the  cuftom  of  the  manor  the  plaintiff  is  intitled  to 
common,  and  all  this  is  found  by  the  verdift.  It  fliould  have  been 
feid  indeed,  that  the  tenements  were  held  at  the  will  of  the  lord 
according  to  the  cuftom  of  the  manor,  to  have  them  appear  fully  to 
have  been  copyhold ;  but  unlefs  they  were  copyhold,  it  is  impoffi- 
ble  this  finding  can  be  true.  I  mentioned  a  cafe  this  term  between 
Bickerjlaje  and  Perkins,  which  is  reported  i  Sid.  218.  where  an 
a<flion  was  brought  by  an  executor  upon  a  demife  by  his  teftator 
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rendering  rent,  for  rent  accrued  after  the  death  of  the  teftator ;  and 
upon  9wn  (ietinet  pleaded  there  was  a  vcrdidl  for  the  plaintiff:  and 
it  was  moved  in  arreft  of  iudgment,  becaufe  the  plaintiff  had  not 
fhewed  what  eftate  the  teftator,  that  made  the  demife,  hadj  for 
the  intendment  prima  facie  is,  that  a  man  that  makes  a  leafe  for 
years  is  tenant  in  fee  fimple,  by  his  carving  out  a  particular  eftate  ; 
and  if  fo,  then  the  reverfion  and  rent  could  not  come  to  the  plain- 
tiff: and  therefore  the  plaintiff  ought  to  have  fliewed,  that  his  te- 
ftator was  poffeffed  of  a  term  for  years,  and  made  an  under-leafe, 
the  reverfion  to  himfelf,  ^c.  and  for  want  of  that  it  was  agreed  of 
all  hands,  the  declaration  would  have  been  ill  upon  demurrer :  and 
yet  this  declaration  was  held  to  be  well  after  verdift,  becaufe  the 
verdift  had  found  the  plaintiff's  title ;  for  now  that  had  found,  that 
the  eftate  the  leffor  of  the  teftator  had,  was  a  term  for  years,  and 
not  only  fo,  but  alfo  that  it  was  larger  than  the  term  demifed  to 
the  defendant,  fo  as  a  reverfion  of  the  term  was  in  the  teftator ;  for 
if  that  had  not  been  fo,  the  plaintiff  could  never  have  had  a  verdidl. 
Now  that  was  a  greater  defedl  than  this  in  this  cafe,  the  intend- 
ment being  againft  the  plaintiff,  and  the  defeft  in  the  plaintiff's 
title. 

Powell  juftice  retained  his  former  opinion,  that  this  was  a  defedl 
in  the  title,  and  that  the  plaintiff  had  undertaken  to  fhew  a  title. 
He  agreed  alfo  the  former  difference  between  declarations  and  avow- 
ries ;  and  that  though  in  declarations  it  is  not  necefTary  to  fliew  a 
title,  yet  if  you  do  fhew  a  title,  and  fliew  it  infufficiently,  it  will 
be  ill  upon  demurrer.  But  he  held,  that  it  was  cured  by  the  ver- 
dict, for  a  defeat  of  title  in  a  declaration  may  be  helped  by  verdidt. 
And  he  put  the  common  cafe,  that  an  affignee  of  a  reverfion  brings 
debt  for  rent,  and  in  his  declaration  does  not  fhew  an  attornment ; 
on  «/7  debet  pleaded,  and  a  verdift  for  the  plaintiff,  the  defedl  is 
helped.  And  unlefs  thefe  tenements  had  been  copyhold,  this  verdidl 
could  never  have  been  found,  becaufe  unlefs  they  had  been  fo,  they 
could  never  have  been  parcel  of  the  manor. 

SeeiLuf.i26.  Poivys  juftice  fiid,  that  he  had  fpoke  with  judge  Bkncowe,  and 
tiie  report  of  ^g  h^d  informed  him,  that  they  did  not  confider  in  the  Common 
this  cafe  in  the  pj       ^^  ^.^^^  veroidt's   finding  the  tenements  to  be  parcel  of  the 

Common  o  r 

Pleas.  manor. 

Gould  juftice  faid,  that  in  the  cafe  oi  St.  John  againft  Moody  old 
Hale  faid,  that  however  it  might  have  been  upon  demurrer,  it  was 
helped  by  the  verdidl;  for  all  defedls  of  title  are  helped  by  a  verdidt. 
And  he  put  the  cafe  of  the  want  of  attornment  put  by  Foivell. 

I  Regina 


Hil.  Term  4  Annae  reginae.  123^ 


Regina  verf.  ballivos,  burgenfes  et  communitatem  villae 

de  Gippo.  ' 

) 

A   Mandamus  to  reftore  Mr.  ferjeant  Wbitaker  to  the  place  and  g.  c,  2  Salk  1 

office  of  recorder  of  the  town  oi  Ipfwich ;  they  made  a  fpecial  434. 
return,  which  as  to  the  matters  which  were  debated  in  court  up- ■^°^- '^'''-  j 

on  the  return,  was  this  :  the  writ  was  direded  to  them  by  tlie  name  \  Rep!  65!" 
of  hallhi,  burgefifes,  et  commwiitas  loillae  de  Gippo  in  comitatu  Suf-  W.Jones  zSz.  ^ 

folk:  then   the  return  was:  reponjio  ballivorum,  burgen/ium,  et  com- 1°  ^^^'  ^^^^'  ^' 

jminitatis    villae  five  biirgi  Gippioici  i?i  comitatu  Suffolk  ad  breve  gRep  48.  ■  \ 

buic  fchedulae  annexum.     Nos  ballivi,  &c.   villae  five  burgi  Gipp-^^°-^^''  '^^^^  \ 

ivici  in   comitatu  Suffolk,   &c.     And  then   returned,  quod  villa   de  \^^' ^^l[. 
Gippwico  eft  et  tempore  cujus,  &c.  fuit  antiqua  villa  et  antiqum  bur-  Yelv.  u6.  .  ■ 

gus,  ac  burgenfes  et  inhabitantes  ejufdem  villae  are,  and  by  all  the  , 

time  aforefaid  were,   a  body  corporate,  tamen  diverfis  temporibus  per  I 

varia  nomina  cognitum  et  maicupatum  :  and  then  fet  out  the  charter  .1 

of  confirmation  of  King  Charles  II.  in  which,  among  other  things,  ! 

are  thefe  claufes ;  that  they  fhould  have  unum  virum  difcretum  et  in  ■. 

legibus  Angliae  peritum,  who  fliould  be  their  recorder,  and  that  f.  S.  ' 

fhould    be  their  prefent   recorder  continuandus  in  eodem  officio  pro  -  ' 

et  durante  vita  fua  naturali,  nifi  interim  pro  malegeftura  in  officio  \ 

illo,  five  aliqua  alia  rationabili  caufa,   abinde   amotus  effet  per  bal-  \ 

lives,  burgenfes,  et   communitatem,    &c.    pro   tempore   exijlentes,   vel  \ 

per  major  em  partem  eorum,  quorum  ballivos,  ^c.  duos  effe  voluit ;  ac- 
etiam  ballivis,  burgenffbus  et  communitati,  &c.  et  majori  parti  eorun- 
dem  pro  tempore  exijientibus,  quorum  ballivos,  &c.  pro  tempore  ex- 
ijlentes duos  effe  voluit,  talibus  et  confimilibus  cafu  et  cajibus  pie- 
nam  prctejlatem  et  authoritatem  idem  nuper  Rex  dedit  et  conccfft, 

^c.  tam  pracfatum  J.  S.  quam  aliquem  alium  recordatorem,  &c.  in  \ 

pojlerum  cligcndum  pro  tempore  exiffe/itetn  ab  hiijufmodi  officio  recor-  \ 

datoris,  &c.  totaliter  cxpeliere  et  amovere :  and  that  wlienever  the 
office  of  recorder  fliould  happen  lo  be  vacant  by  death,  &c.   the 
bailiffs,   burgeffes  and  commonalty  for  the  time  being,  or  the  major 
^  part  of  them,  of  v/hom  the  bailiffs  fhould  be  two,   fliould  chufe  , 

another  pro  vita  fua  vel  alitcr,  at  the  pleafure  of  the  bailiffs,  bur-  '] 

gelTes  and  commonalty,  ita  quod  fuch  recorder  fhould  be  removeable  ', 

and  removed  as  aforelaid  pro  malcgeffura,  or  any  other  juft  caufe  :  j 

and  that  the  recorder  fliould  take  an  oath  well  and  truly  to  execute  I 

all  things  belonging  to  the  faid  office  ;  and  that  the  recorder  for  the 
time  being,  together  with  the  bailiffs  and  four  of  the  burgeffes  to 
be  eledted  out  of  the  portmen  fhould  be  iuflices  of  the  peace  of  the 
faid  borough  :  and  that  if  any  burgefs  or  freeman  fhould  be  elefted 

into  the  office  of  one  of  the  bailiffs,  one  of  the  portmen,   &c.  and  - 

after  notice  of  fuch  eledlion  fhould  refufe  to  execute  the  faid  of-  | 
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fices,  the  common  council  of  the  town  fliould  have  power  to  fine 
fuch  perfon  fo  refuiing ;  and  that  the  bailiffs,  burgelfes  and  com- 
monalty fliould  have  power  to  levy  fuch  fines  by  diftrefs  and  fale 
of  his  goods.     Then  they  return,  that  upon  the  death  of  y.  S.   fer- 
jeant  Whitaker  was  duly  chofe  by  the  bailiffs,   burgcffes,  and  com- 
monalty for  the  time  being,  the  bailiffs  for  the  time  being  being 
actually  prefenf,  recorder,  to  hold  the  office  ad  libitum  of  the  bai- 
liffs, burgeffes  and  commonalty:  and  that  he  took  the  oath  of  re- 
corder, which  they  returned  ir:  hacc  verba,  in  the  latter  end  of  which 
is  this  claufe,   "  you  Hiall  at  all  times  to  the  heft  of  your  learning  give 
"  your  advice  and  counfel  to  the  bailiffs  of  the  fime  town  for  the 
"  time  being,  how  they  fliall  order  and  execute  their  proceffes  and 
"  judgments  according  to  the  form  of  law,  ^ind  to  the  moft  ho- 
"  nour  and  profit  of  the  fame  town  :"  and  that  afterward  and  in  the 
fame  manner  ferjeant  Whitaker  was  confirmed  recorder  for  his  na- 
tural life.     And  then  they  return,  that  ferjeant  Whitaker,  the  bai- 
liffs, and  one  of  the  juftices  elected  out,  of  the  portmen,  on  the  6th 
"of   'January    1702.  appunEluabant   quod  ipfi   tenerent  fijjionem  pads 
for  the  borough  in  the  Motehall  there  upon  the  14th  oi  January 
following,  at  two  in  the  afternoon  :  and  that  a  precept  was  iffued 
out  by  the  fame  perfons  accordingly  the  fame  day  to  the  ferjeants 
at  mace,  to  return  a  grand  jury,   and  lummon  all  officers,  whofe 
attendance  was  neceffary,    and  to   proclaim  the  fefTions  :  and  that 
the  feffions  was  proclaimed  accordingly  by  the  crier :  and  that  fer- 
jeant Whitaker  had  notice  of  all  the  premiffes :  and  that  the  bailiffs 
and  the  other  juftice,  and  the  jury,  and  all  other  perfons  neceffary 
to  the  holding  a  fefiions,  except  the  ferjeant,  affembled  at  the  day 
and  place  appointed,  and  there  remained  feveral  hours,  and  were 
ready  to  have  held  a  fefiions  of  the  peace  for  the  borough,   if  fer- 
jeant Whitaker  had  been  prefent ;  but  the  ferjeant  did  not  come  at 
the  hour  appointed,   nor  all  the  afternoon,  to  the  place  appointed, 
licet  folemniter  exaBus,  but  voluntarily  and  without  any  reafonable 
caufe  abfented  himfelf,  fo  that  by  reafon  of  his  abfence  the  feflions 
could  not  be  held  according  to  the  appointment  and  notice,  to  the 
great   detriment  of  the  bailifis,   burgeffes,    and   commonalty,    and 
atzainfl;  the  duty  of  the  ferjeant's  office.     Then  they  return  another 
feffions  of  the  peace,   appointed  to  be   held  on  the  firft  o{  April 
1703.  and  the  ferjeant's  default  as  before,  mutatis  mutandis.     Then 
they  return  farther,  that  the  ferjeant  had  feveral  court-rolls,  books, 
writings,   and   deeds,   concerning   lands   belonging  to   the  bailiffs, 
burgeffes,   and  commonalty,   and   likcwife  letters  patent,  whereby 
divers  franchifes  were  granted  to  them  by  Rdw.  4.  in  his  hands  and 
poffeffion,  which  belonged  to  the  bailifrs,  burgetTes,  and  common-  ■ 
alty  :   and  that  thereupon  they  made  an   order,  that  the  ferjeant 
fhould  deliver  them  to  the  clavigers  of  the  corporation  upon  notice 
of  the  order ;  but  the  ferjeant,  though  he  had  notice  of  the  order, 
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refufed  to  deliver  them  to  them,  to  the  great  detriment  of  the  bai- 
liffs, burgefles  and  commonalty.  And  they  return  furtlicr,  that 
one  Edijaard  Gacll  being  chofen  one  of  the  portmen,  and  refufinw 
to  accept  of  the  office,  and  qualify  himfelf,  pretending  that  he  was 
a  diJfenter  from  the  church,  the  bailiffs  and  common  council  being 
affembled  to  confider,  whether  they  could  compel  him  to  hold  the 
office,  and  concerning  the  fctting  a  fine  upon  him,  and  levying  it, 
and  diftraining  for  it,  for  not  taking  the  office  upon  him,  the  bai- 
liffs afked  the  ferjeant's  advice  about  it,  and  he,  though  he  was 
then  in  the  common  council,  refufed  to  give  the  bailiffs  his  advice, 
againft  the  tenor  of  his  oath,  and  the  duty  of  his  office  of  recorder. 
And  they  alio  return  another  refufid  to  other  bailiffs  upon  the  fame 
matter.  Then  they  return  that  upon  the  9th  of  Jime  1704.  the  bai- 
liffs, burgeffes  and  commonalty  being  affembled,  the  bailiffs  adual- 
ly  prefent,  they  had  notice  of  the  feveral  mifdemeanors  before  alle- 
ged and  committed  by  the  ferjeant  in  the  execution  of  his  office  of 
recorder  ;  and  upon  confideration  thereof  they  ordered,  that  the 
ferjeant  fhould  have  notice  of  the  premiffes  objeded  to  him.  Then, 
they  return  the  notice  in  kaec  verba,  which  took  notice  of  the  fe- 
veral mifdemeanors  before  alleged,  and  required  him  to  anfwer  them 
if  he  could ;  and  as  to  the  not  holding  the  feffions  of  the  peace, 
was  in  thefe  words  :  "  Why  you  did  not  by  your  attendance  affift 
Mr.  Bailiffs,  and  other  her  Majefly's  jullices  of  the  peace,  for 
this  town  at  the  Motehatl  in  Ipfwich,  on  the  14th  of  yaimary 
1702.  and  alfo  on  the  8th  of  Apt-il  following,  at  which  times 
and  place  there  fliould  have  been  the  general  quarter-feffions  of 
cscr  and  terminer  and  gaol-delivery  holden  for  this  town,  ac- 
cording to  the  feveral  ufual  proclamations  publickly  made  for 
that  purpofe,  you  knowing  that  by  the  charters  of  this  town  no 
feffions  of  the  peace  could  be  holden  for  this  town  without  the 
actual  prefence  of  the  bailiffs  and  recorder  thereof:"  and  to  fhew 
caufe  why  he  fhould  not  be  difcharged  of  his  office  of  recorder  for 
the  faid  mifdemeanors.  Then  they  returned,  that  they  ordered 
that  notice  to  be  delivered  to  him,  and  that  notice  fhould  be  given 
him  to  anfwer  to  the  faid  matters  fo  as  aforefaid  objedled  to  him, 
and  to  fliew  caufe  on  the  8th  of  September  next  following  to  the 
bailiffs,  burgeffes,  and  commonalty,  why  he  fliould  not  be  dif- 
charged from  his  office  of  recorder,  for  the  faid  mifdemeanors  in 
his  faid  office  :  and  that  the  feveral  notices  in  writing  were  deliver- 
ed to  the  ferjeant  on  the  10  oi  Aiigujl  1704.  And  then  they 
return,  that  upon  the  8th  of  September  aforefaid,  the  ferjeant  ap- 
peared before  the  bailiffs,  burgeffes,  and  commonalty,  the  bailiffs 
being  aftually  prefent  at  the  MotehaH,  and  then  and  there  praediSiae 
ft  par  ale  i  malegefiurae  praediclo  Carolo  in  cfficiofuo  recordatcris,  ^'-c. 
in  praefentia  ct  auditu  praediBi  Caroli  per  curiam  illam  ei  ohjeclae 
fuerwit :  the  ferjeant  anfvvered,  quoad  fuas  non  attcfidencias  ad  fej- 
2  Jiones 


1236  Hil.  Term  4  Annae  regi'nae. 

Jhnci  pads  pj'aedivias,  he  expedTed  to  have  been  fent  for,  when 
they  were  ready:  and  as  to  the  other  articles,  declared  that  he  was 
]iot  bound  to  anfwer  to  them,  and  refufed,  and  did  not  anfwer  any 
thing  to  thcni.  Whereupon  adtiinc  et  ibidem  audit ii  et  plene  in- 
telL'vfis  per  eofdem  ballivos,  burgenfes,  et  communitatem^  &'c.  prae- 
JiSlis  balliviSy  &c.  pro  tempore  exijientibus  tunc  et  ibidem  a5lualiter 
pracfentibuSy  all  the  matters  and  mifdemeanors  objefted  to  the  fcr- 
jeant  in  his  office  of  recorder,  Gfr.  and  heard  proof  of  them  by 
divers  credible  witnefTes,  and  heard  all  the  matters  alleged  by  the 
Jerjeant  in  his  defenfe,  adtunc  et  ibidem  confideratiim  juit  et  adju- 
dicatum  per  ballivos,  burgenfes  et  commnnitatew^  &c.  praedi&is  bal- 
hvis,  &c.  pro  tempore  exijlentibiis  tunc  et  ibidem  aciualiter  praefen- 
tibus,  that  the  ferjeant  was  guilty  of  all  and  each  of  the  miidemea- 
nours  objected  to  him  as  aforelliid  in  his  office  of  recorder,  modo  et 
forma  prout,  [zc.  and  that  for  the  mifdemeanors  aforefaid  he 
ihould  be  removed  :  and  then  and  there,  per  eofdem  ballivos,  bur- 
genfes, et  commu7iitater/i,  (Sc.  pro  jnalege/hiris  illis  iti  officio  fiio 
praediBo  the  jerjeant  debito  modo  ajnotusfuit,  and  that  he  was  never 
elected  into  the  office  fince ;  and  therefore  they  had  not,  nor  ought 
to  reftore  him :  et  idterius  certifcamus  quod  burgeifcs,  et  inhabi- 
tant es  villae  five  burgi  praedicli,  aut  aliqui  eorum,  nunquam  incor- 
porati  fuerunt,  nee  idlo  tempore  legitime  nuncupati  fuerunt,  per  no- 
men  balUvorum,  burgenfium  et  communitatis  villae  de  Gippo  in  conii- 
tatu  Suffolk,  prout  in  breve  buic  fchedulae  annexo  mentionatum  e/l. 
Several  exceptions  were  taken  to  this  return.  Firft,  an  exception 
llirred  by  the  chief  juftice,  that  in  the  power  given  in  the  charter 
to  the  bailiffs,  burgeffes,  and  commonalty,  or  the  major  part  of 
them,  to  turn  out  a  recorder  pro  malegeftura,  the  bailiffs  are  made 
of  the  quorum,  and  therefore  the  bailiffs  confent  was  neceffary  to  ' 
the  doing  of  it  ;  and  here  in  the  return  they  had  only  faid,  that 
the  bailiffs  were  prefent,  but  not  that  they  did  confent,  as  they 
ought. 

Two  anfwcrs  were  given  fo  this  exception.  Firff,  that  this  mud: 
be  underftood  like  the  like  claufes  in  comm.iffions  of  oyer  and  ter- 
miner, peace,  ^c.  which  require  the  prefence  of  the  perfons  named 
in  the  quorum  ;  but  it  was  never  yet  thought,  that  their  adlual  con- 
ient  was  neccffiry  to  every  aft  that  was  done,  and  that  if  they  dif- 
fentfd  the  majority  could  not  aft;  but  there  confent  has  been  always 
taken  to  be  included  in  the  conlent  of  the  majority.  Secondly, 
that  it  was  returned  here,  that  he  was  debito  modo  amotus  per  bal- 
livos,  burgenfs,  et  C07nmunitatew,  which  mull:  be  underftood  of 
them  all,  and  confequently  both  bailiffs  confented. 

This  exception  was  over-ruled  by  the  court,  partly  upon  the 
fecond  anfwer,  and  alfo  becaufe  the  quorum  the  bailiffs  fhould  be 

two. 
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two,  was  like  the  majcri  ■parti  corum,  no  more  than  the  law  im- 
plied. For  as  in  all  corporate  adls,  the  adl  of  the  majority  is  the 
ad:  of  the  whole,  lb  the  baiUffs  being  the  head  of  the  corporation, 
nothing  can  be  done  without  their  prefence  ;  and  this  is  fo,  though 
no  fpecial  provilion  be  made  for  it  by  the  charter.  And  fo  it  comes 
within  the  rule  of  cxprcjjio  corum  quae  tacite  wfunt  nihil  operatur^ 
and  confequently  their  exprefs  confent  is  not  neceffary,  but  is  in- 
volved in  the  confent  of  the  major  part. 


To  the  caufe  of  forfeiture  affigned  in  not  holding  a  feffions  of 
the  peace,  two  exxeptions  were  taken.  Firft,  that  a  fefnons  of 
the  peace  might  be  held  without  him,  he  not  appearing  to  be  of 
the  quorum,  and  two  juftices  of  the  peace  may  hold  a  feffions  of 
the  peace.  And  fecondly,  admitting  it  could  not,  yet  firft,  they 
ought  to  have  fent  for  him  j  and  fecondly,  they  ought  to  have 
fliewn  fome  fpecial  damage  to  the  corporation  by  the  not  holding 
the  feffions.  To  this  it  was  anfwered  and  refolved  by  the  court, 
iirft,  that  admitting  the  prefence  of  the  recorder  were  not  neceflary 
by  the  charter  to  the  holding  a  feffions  of  the  peace  (though  the 
chief  juftice  obferved,  that  it  did  not  appear  by  this  return,  that 
there  was  any  quorum  of  the  juftices  of  peace ;  and  where  a  com- 
miffion  is  granted  to  twenty  perfons  to  be  juftices  of  peace,  and 
there  is  no  quorum^  they  muft  all  attend  at  the  holding  a  feffions, 
and  if  fo,  then  the  ferjeant's  abfence  muft  be  a  forfeiture)  yet  he 
muft  attend,  for  it  was  the  intent  of  the  charter  in  making  fuch  an 
officer,  that  he  fjiould  affift  the  corporation  in  matters  of  law  ;  and 
the  juftices  of  peace,  though  they  had  power,  yet  they  might  be 
afraid  to  proceed  to  the  holding  of  a  feffions  without  their  recorder. 
And  fecondly,  this  office  being  a  publick  office  concerning  the  ad- 
miniftration  of  juftice,  the  officer  is  bound  to  attend  at  his  peril, 
and  non-attendance  is  a  caufc  of  forfeiture  of  his  office,  though  no 
inconvenience  enfue  by  his  non-attendance.  And  the  difference  is 
between  publick  and  private  offices.  And  fo  is  Co.  Li.  233.  a. 
9  Co.  50.  Though,  as  the  chief  juftice  faid,  in  this  cafe  the  cor- 
poration might  be  disfranchifed  for  negleding  to  hold  feffions  of 
the  peace,  and  fo  his  non-attendance  was  a  damage  to  them. 

Thirdly,  it  was  objeded,  that  it  did  not  appear  in  the  return, 
that  the  feffions  of  the  peace  was  well  appointed  to  be  held  ;  fcr 
they  ffiould  have  fhewed,  that  the  juftices  ilTued  a  warrant  under 
their  hands  and  feals.  To  this  it  was  anfwered,  that  it  was  not 
abfolutely  neceflliry  to  the  holding  of  a  felfions,  that  a  precept 
ffiould  be  iflued  out  under  the  hands  and  feals  of  the  juftices ;  but 
if  the  jury  and  all  perfons  neceflary  to  hold  a  feffions  appeared,  it 
would  be  well  held,  though  no  warrant  had  been  iffued  out.  And 
fo  is  Lamb.  367.     But  if  it  were  neceflary,  it  appeared  fufficiently 
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here,  that  it  was  done,  for  fo  much  was  implied  here  under  the 
pr accept um  eji.  And  fo  is  the  conftant  form  of  pleading  writs. 
And  the  court  over-ruled  this  objeftion. 

And  the  chief  juftice  faid,  that  appunSliiabant  muft  be  under- 
flood  a  legal  appointment ;  and  he  agreed  that  matter  of  holding 
a  feffions  without  an  appointment  by  warrant,  or  otherwife  than 
by  agreement  between  the  juftices  to  meet  and  hold  it ;  but  faid, 
that  the  ufual  way  of  appointing  a  feilions  was  by  ilTuing  out  a 
precept  to  fummon  it,  and  that  without  fuch  a  precept  no  body 
could  be  compelled  to  appear. 

Fourthly,  as  to  the  ferjeant's  refufing  to  deliver  the  books,  Gff. 
to  the  clavigers,  it  was  objedled,  that  that  was  no  caufe  of  for- 
feiture of  his  office;  becaufe  the  corporation  might  refort  to  them, 
and  make  ufe  of  them  in  his  hands,  and  he  was  the  proper  officer, 
in  whofe  cuftody  they  ought  to  be. 

The  chief  juftice  and  Poivcll  feemed  to  think  this  no  caufe  of 
forfeiture.  And  Poivell  faid,  they  might  bring  an  adion  of  de- 
tinue for  them. 

Fifthly,  as  to  the  not  giving  advice,  the  chief  juftice  faid,  he 
was  not  bound  to  give  advice  to  the  bailiffs,  but  only  to  the  whole 
corporation :  that  indeed  he  was  their  advifer,  and  ought  to  advife 
them ;  but  he  might  do  it  in  a  reafonable  manner,  and  was  not 
bound  to  give  any  pofitive  opinion.  It  was  pretended  on  the  be- 
half of  the  corporation,  that  this  refufal  was  againft  his  oath  j  but 
that  was  held  to  be  otherwife,  the  advice  there  mentioned  being 
reftrained  to  ordering  and  executing  their  procefles  and  judgments 
according  to  law. 

Sixthly,  it  was  objeded  on  the  part  of  the  corporation,  that  the 
writ  was  mifdiredted,  and  therefore  ought  to  be  quaflied,  they 
having  returned  exprefly,  that  they  were  never  incorporated,  nor 
named  by  the  name  of  bailiffs,  burgeffes,  and  commonalty  de  GippOy 
as  they  are  named  in  the  writ. 

And  Mr.  Raymond  cited  the  cafe  Pafch.  lo  Will.  3.  Rex  verf. 
Moj'ris,  where  a  writ  was  direded  to  the  mayor  and  burgeffes  of 
the  city  of  Lincoln  in  the  county  oi  Lincoln,  where  it  fhould  have 
been  in  the  county  of  the  city  of  Lincoln :  and  the  corporation  took 
advantage  of  it  in  their  return  as  here ;  and  though  the  return  was 
infufficient,  the  plaintiff  could  not  get  a  peremptory  fnandamus, 
but  the  writ  was  quaflied.  He  cited  alfo  the  cafe  Pafch.  12  Will.  3. 
Rex  verf.  the  mayor  of  Rippon,  where  the  like  miftake  was  made, 
3  and 
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and  advantage  taken  of  it  in  the  return:  [But  according  to  my  notes, 
in  that  cafe  the  return  was  allowed  upon  the  merits,  and  the  writ 
never  quadied]  and  that  there  was  a  material  difference  between 
Gippiis  and  Gippwicus ;  the  fird:  being  but  half  the  name,  and  ivick 
fignifying  according  to  Spelman  verbo  wic,  a  port  or  bay,  and  fo 
probably  added  to  diflinguirti  this  from  fome  other  Gippiis :  and 
that  Gippus  and  Gipptvicus  was  no  more  the  fame  name,  than  Ips 
and  Ipfwicb.  And  he  cited  Camden's  Britannia  372.  that  the  an- 
cient name  of  the  place  was  Gippeivich,  and  that  they  never  were 
named  in  one  charter  by  the  name  of  Gtpptis. 

The  chief  juftice  doubted,  whether  to  have  taken  advantage  of 
this  miftake  they  fliould  not  have  returned  it  pofitively  at  firfl,  and 
relied  upon  it.  For  he  faid  by  their  own  return  it  appeared,  that 
they  were  called  and  known  by  divers  names,  and  fo  the  writ  and 
the  return  were  conliftent  :  and  then,  when  they  by  making  a 
return  admit  themfelves  the  perfons  to  whom  the  writ  is  direded, 
for  they  call  the  return  execiitio  ijliiis  brcvis,  which  it  is  not,  if 
they  are  not  the  parties  to  whom  it  is  dire<fted,  and  the  return  not 
being  inconfiflent  with  the  writ,  though  in  the  end  of  the  return 
they  do  pofitively  aver,  they  are  not,  nor  ever  were  incorporated, 
nor  named  by  the  name  of  GippuSy  yet  if  that  will  be  fufficient 
againft  their  own  admittance  ? 

Powell  juftice  was  on  the  contrary  againft  the  chief  juftice :  but 
upon  looking  into  the  record  it  appeared,  that  Gippo  in  the  return 
was  writ  with  a  dafli,  and  Gippo  in  the  writ  was  without  a  dafli, 
and  fo  not  ad  idem^  and  fo  this  point  was  put  out  of  the  cafe. 

The  chief  juftice  took  this  difference  ;  where  a  corporation  by 
one  name  is  incorporated  anew  by  another  name,  where  they  fhall 
lofe  their  firft  name,  and  where  not,  'viz.  where  the  new  charter 
alters  the  conftitution  of  the  corporation,  and  new  models  it,  there 
they  fhall  lofe  their  old  name :  otherwife,  if  the  conftitution  as  to 
all  the  integral  parts  of  it  remains  the  famej  though  the  new  charter 
gives  them  a  new  name,  the  old  one  remains.  For  the  purpofe, 
if  a  maj^or  be  added,  or  a  mayor  and  mafters  are  m.ade  mayor  and 
aldermen,  or  an  abbot  and  convent  a  dean  and  chapter ;  there  they 
lofe  their  old  name,  becaufe  new  integral  parts  of  the  corporation 
are  added.  But  if  the  inhabitants  Gippiaici  were  incorporated  by 
the  name  of  bailiffs,  burgeffes,  and  commonalty  Gippwici,  and 
then  a  new  charter  is  granted  to  them  that  they  fhall  be  called 
by  the  name  of  bailiffs,  burgeffes  and  commonalty  of  Gippiiuci,  yet 
they  may  ufe  the  firft  name,  becaufe  the  town  is  the  fame,  and 
the  old  conftitution  remains. 

When 
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When  all  thefe  matters  were  got  over,  the  notice  v/as  objedled 
a^ainft.     Firft,  that  there  was  no  time  appointed  by  the  notice, 
when  he  (hould  appear  to  anlwer  to  the  matters  charged  in  the  no- 
tice.    Secondly,  that  he  was  not  charged  in  the  notice  with  not 
holding  a  feffions  of  the  peace,  but  oyer  and  terminer,  and  gaol- 
delivery.     To  thefe  objedlions  it  was  anfwered,  and  refolved,  that 
the  ferjeant  appearing,  and  being  charged,  and  anfwering,  fupplied 
the  want  of  notice,  both  of  the  time,  and  of  the  offenfe.     And  for 
that  was  cited  Palm.  453.  Harris's  cafe,  which  cafe  was  agreed 
by  the  court.     And  the  chief  juftice  faid,  that  in  juftice  convenient 
notice  ought  to  be  given  for  the  party  to  prepare  for  his  defenfe, 
but  he  might  waive  that,  if  he  would.     Secondly,  it  was  anfwered, 
that  it  appeared  by  the  return,  that  notice  of  the  day  was  given, 
and  that  in  writing,  it  being  faid,  quod  feparaks  iiotitiae  in  j'criptii 
were  delivered  to  him  ;  though  the  chief  juftice  laid,  the  notice  of 
the  day  might  be  well  enough  given  by  the  officer  by  word  of  mouth. 
But  then  it  was  objeded,  that  he  was  not  charged  for  not  holding 
a  feflions  of  the  peace,  but  oyer  and  ter?niner  and  gaol  delivery  : 
and  if  he  was  not  charged  with  it,  though  he  did  anfwer  to  it,  his 
anfwer  was  impertinent,    and  will  not  help  the  want  of  notice : 
he  was  charged  with  one  thing,  and  anfwered  to  another.     For 
the  praediStae  feparaks  malegejlurae  muft  be  underftood  thofe  in 
the  notice,  or  at  leaft  it  may  be  undcrflood  of  them,  and  that  will 
be  fufficient  to  vitiate  the  return  ;  which  being  to  turn  a  man  out 
of  his  freehold,  ought  to  be  precifely  certain,  and  cannot  be  aided 
by  intendment.    Which  the  court  agreed,  and  granted  a  peremptory 
7nandamus,  but  direded  that  it  fhould  be  awarded  according  to  the 
firft:  writ,  ballivis,  &c.  de  Gippo ;  for  they  faid  it  muft  purfue  the 
firft:  writ,  and  they  could  not  grant  it  different  from  that. 


The  SoUicitor  General  oppofed  granting  a  peremptory  mandamus^ 
becaufe  the  recorder  was  an  officer  ad  libitum  of  the  corporation ; 
and  cited  i  old.  14.  Kex  verf.  Campion.  But  that  objedlion  was 
contrary  to  the  return,  whereby  he  appeared  to  have  been  con- 
firmed for  life.  And  Holt  faid,  that  if  he  had  been  an  officer  ad 
libitum,  the  corporation  ought  to  have  returned  that,  and  relied 
upon  it,  and  it  would  have  been  a  good  return ;  but  they  could 
not  take  advantage  of  that,  when  they  had  returned  a  caufe,  if 
the  caufe  were  not  fufficient ;  for  it  appeared,  that  they  had  not 
gone  upon  their  power,  and  determined  their  will,  but  put  him 
out  for  a  mifdemeanour. 

The  chief  juftice  alfo  faid,  that  the  court  could  not  take  notice 
of  towns  any  otherwife  than  they  appeared  to  them  on  the  record, 
though  they  did  of  counties. 

Seignorett 
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Seignorett  verj,  Nogulre. 

AN    aaion  _  of   covenant  brought  on   articles   of  partnerfloip,  ,  Ket.  30^. 
whereby  it  was  agreed,  that  the  three  defendants  fliould  con-  >  M^d.  n^ 
traft  for  336  fhares  of  the  royal  luftring  company,  for  which  the^'^"'"' ^^*' 
plaintiffs  were  to  pay  the  money,  and  to  have  the  {hares  delivered  Vcft.  x^\^ 
to  them ;  and  the  plaintiffs  were  to  have  interefl  for  their  money  ; 
that  the  plaintiffs  and  defendants  were  to  manage  the  fhares  in  part- 
nerfhip,   and  in  cafe  of  difference  in  opinion  the  moft  voices  to 
■carry  it :    the    plaintiffs  to  be  but  one  voice :  that  when  any   of 
the  fliares  lliould    be    fold,    the   money  fl::ould  go  to   fitisfy  the 
plaintiffs  the  principal  and    interefl:  of   what  they  advanced ;   the 
partnerfliip  to  continue  for  four  years,  to  begin  with  the  day  of 
the  date  of  the  contradl  for  the  fhares :  that  after  the  expiration  of 
the  faid  four  years,   the    plaintiffs    fhould  not  be  obliged  to  keep 
any  of   the  iaid   fliares,    whidi   fliould   then   remain   unfold   anv 
longer,  but  might  fell  them  to  make  an  end  of  the  account  of  the 
partnerfhip;  and  if  there  fhould  be  any  lofs,  the  fame  fhould  be 
born,  one  fourth  part  by  the  plaintiffs,   and  the  other  three  fourths 
ty  the  defendants.     The  contra<3:  for  the  336  fliares  is  laid  to  be 
made  13  April  1693.  and  for  breach  the  plaintiffs  fhew,  that  after 
the  four  years  elapfed,  the  plaintiffs  fold  174  fhares,  which  were 
what  were  then  remaining  of  336  fhares,  for  2921  /.   10^.  and  no 
more,  which  was  the  beft  price  could  be  got  for  them  :  fo  that 
the  damage  came  to  fo  much,  three  fourths  of  which  was  fo  much, 
for  which   the    plaintiffs   brought    this    adlion.       The   defendants 
craved  oyfr  of  the  articles,   and  they  v/ere  entred  in  haec  'verba  j 
and  it  appeared,  that  the  commencement  of  the  four  years  was  to 
be  from  the  day  of  the  date  of  the  contrad:.   The  defendants  pleaded, 
that  before  the  fale  of  the  174  fhares,  vi%.  the  23d  of  November 
J 698.  the  plaintiffs  vendidere  ct  tranjiulere  the  faid  174  fliares,  viz. 
^o  fhares  to  R.  L.  and  84  fliares  to  PF.  S.  and  that  at  the  time  of 
felling  and  transferring  aforefaid,  currens  ct  vendibik  pretium  of  the 
faid    174   fli?.res  was  fo  much  :  and  fo  there  was  no  lofs.     The 
plaintiffs  replied,  and  traverfed  the  fale  of  the    174  fliares,  jr.cdo  et 
Jorma^  and  thereupon  iffue  is  joined ;  and  the  jury  found  a  fpecial 
verdi(3,   that  the  plaintiff  Seignorett  at  the  feftions   of  parliament 
9  G?  10  Will.  3.  was  impeached  for  mifdemeanours,  and  R.  L.  and 
IV.  S.  became  his  bail :   and  that  the  plaintiffs  30  May  1698  alTigned 
over  the  174  fliares  to  R.  L.  and  W.  S.  viz.  90  to  L.  and  84  to  S. 
pro  eorum  fecuritcite   et  ad  fecurandiim  et    indemnijicandiim  of  and 
from  the  recognifances :  that  afterwards  the  2Sth  of  OBober  1698 
X.  and  5.  were  difcharged  from  their  recognifances,  and  that  they 
■svere  no  ways  damnified  thereby ;   but  whether    this  affignraent 
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were  in  law  a  fale  or  not,    they  leave   to   the    difcretion  of  the 
court. 

After  this  caufe  had  been  very  long  depending,  the  three  judges 
gave  judgment  the  latter  end  of  this  term ;  but  the  chief  juftice 
was  not  latisiied.  It  was  agreed  by  the  three  judges,  that  if  this 
partnerfliip  had  been  concerning  chattels  that  had  been  afllgnable, 
that  then  this  affignment  to  L.  and  S.  would  have  been  a  fale 
within  the  meaning  of  the  covenant,  and  would  have  been  with 
the  defendants,  becaufe  the  legal  intereft  being  out  of  the  plaintiffs, 
they  had  difabled  themfelves  to  perform  the  truft.  But  they  faid, 
this  affignment  was  not  like  a  conveyance  in  law ;  that  they  could 
not  tell  what  it  was ;  that  by  it  they  were  not  fatisfied,  that  though 
the  fliares  were  put  out  of  the  plaintiffs  power,  but  they  might  have 
executed  the  truft  notwithflanding.  And  Powell  faid,  the  confcience 
of  the  caufe  was  with  the  plaintiffs. 

The  chief  juftice  doubted,  for  he  thought  there  was  no  diffe- 
rence between  the  cafes,  for  that  fuch  affignments  muft  be  taken 
to  be  within  this  agreement  as  the  nature  of  the  thing  is  capable  of, 
whether  they  were  or  were  not  effedlual  affignments  in  point  of 
law.  So  if  a  man  affigns  a  bond  to  y.  S.  and  afterwards  receives 
the  money  of  the  obligor,  if  he  do  not  immediately  pay  it  over  to 
the  affignee,  the  affignee  may  maintain  an  adtion  of  covenant  againft 
him  upon  the  -word  a ffignavit :  and  that  was  the  cafe  oi  Deermg 
verf.  .     So  if  the  obligee  covenant  to  affign  a 

bond  to  y.  S.  tiel  jour,  and  will  not  affign  it,  or  before  the  day 
receives  the  money  of  the  obligor,  by  which  means  he  has  difabled 
himfelf  to  affign  it ;  in  either  of  thefe  cafes  it  is  a  breach  of  cove- 
nant, and  yet  in  ftridnefs  a  bond  is  not  affignable. 

The  three  judges  were  giving  judgment  for  the  plaintiffs,  and 
Mr.  Rayn:cnd  ftood  up,  and  put  them  in  mind  of  fome  exceptions 
he  had  taken  for  variances  between  the  declaration  and  the  articles ; 
and  particularly  of  that  of  the  commencement  of  the  four  years  for 
the  continuance  of  the  partnerfliip,  which  in  the  declaration  was 
faid  to  be  loith  the  day  of  the  date  of  the  contradl,  in  the  articles 
from  the  day  o^  the  date  of  the  contract.  [The  others  were  men- 
tioned at  this  time  ;  and  I  have  loft  my  note-book,  in  which  they 
were  contained.]  The  court  fuid,  that  the  variances  were  not  ma- 
terial. And  the  chief  juftice  faid,  that  a  datu  does  not  exclude  the 
date,  and  fo  was  the  fame  with  cuvi  datu ;  but  that  a  datu  and 
a  die  datm  were  not  the  li\me.  But  Foiaell  faid,  that  a  datu  and 
ii  die  datm  had  been  adjudged  to  be  the  fame  in  the  Common  Pleas. 
Judgment  was  given  for  the  plaintiff. 

\  Dobbins 
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Dobbins  verf.  Burley. 

DEBT  on  an   obligation.     The  defendant  pleaded  want  of  a  Specification, 
fpecihcation  in  bar.     On  demurrer  adjudged  for  the  plaintiff  ^"^'''os'^- 
that  it  is  not  a  bar. 

Pie  verf.  Cooper. 

IN  cafe,  the  defendant  pleaded  in  abatement,  that  the  plaintiff  Alien  enemy 
was  an  alien  enemy,  and  laid  no  'venue :  and  on  demurrer  ad-  ^J^^^^^ 
judged  that  it  was  well  pleaded,  and  the  plaintiff  might  have  repli-  without  a 
ed.^that  he  was  born  in  England  generally.     But  if  fuch  a  matter  is  '^cu'- 
pleaded  in  bar,  it  muff  be  pleaded  with  a  venue,  and  the  plaintiff  ^^'^^  853, 
{hould  reply,  that  he  was  born  in  fuch  a  place  in  England.     And  '°'+'  "7  * 
in  the  principal  cafe  judgment  was  given,  quod  bilk  cajfetur. 
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Regina  verf,  Majorem  et  Aldermannos  Norwici. 

5.  C.  Salk.  A       Mandamm   to  admit  one  Dunch  alderman  of  Nor-wich, 

432,  43^-         /^       ^nd   fwear  him.     To   this   they   returned  a  charter  of 
/     ^    Ediv.  4.  that  the  aldermen   of  Norwich  onerarentur  et 
exoncrareJitur  as  the  aldermen  of  Lo7idon ;  and  that  in 
"London  if  a  perfon  be  eledted  alderman  by  the  ward,  the  court  of 
aldermen  may  refufe  him  ;  and  that  launch  was  elefted    by  the 
ward,  but  was  refufed  by  the  mayor  and  aldermen,  becaufe  he  had 
not  qualified  himfelf  according  to  the  corporation  ad:,  he  not  ha- 
ving received  the  facrament  according  to  the  rites  of  the  church  of 
England,  within  a  year  next  before  his  ele£lion  ;  and  that  he  was  a 
turbulent  perfon  and  fadious,  and  that  he  procured  his  eledion  by 
bribery  :  and  then  at  the  end  of  the  return  they  returned,  quod  non 
fuit  eleBus. 

Toji.  1379  &      It  was  admitted  of  all  hands,  that  the   matter  of  Dunch" %  not 
'^°5"  having  received  the  facrament  within  the  -year  before  his  eledion 

made  his  eledion  void,  and  had  been  a  fufficient  return,  if  it  had 
ftood  by  itfelf.  But  in  regard  the  return  was  repugnant  and  con- 
tradidory,  the  court  granted  a  peremptory  mandamus.  The  chief 
iuftice  faid,  the  court  could  not  believe  them,  when  by  their  return, 
firft  they  admit  an  eledion  and  avoid  it,  and  then  deny  that  Dunch 
was  eleded.  A  return  may  contain  as  many  caufes  as  the  perfons 
that  make  the  return  pleafe,  but  then  they  niuft  be  diftind  inde- 
pendent matters.  So  here  a  refufal  might  be  well  returned, 
and  alfo  that  Dunch  had  not  received  the  f  icrament ;  both  which 
make  the  eledion  void :  but  then  you  come  and  contradid  all  the 
former  part  of  your  return,  and  fiy  Dunch  was  never  eleded.  To 
avoid  this  contradidion,  it  is  urged,  that  the  eledion  by  the  ward 
is  no  eledion;  bec.aife  it  is  not  confummate,  till  it  is  approved  by 
the  mayor   and  aldermen.     But  this  chufing  by  the  ward  is  an 

eledion 
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eledion,  for  they  have  feveral  peffons  to  chufe  out  of;  but  the 
mayor  and  aldermen  have  no  choice,  but  only  approbation  ;  for 
they  cannot  chufe.  The  eledlion  and  approbation  are  diftindt  ads 
1^  to  be  done  by  feveral  parties.  And  if  the  eledlion  be  con  fu  mm  ate 
before  the  approbation,  then  the  return  is  contradiftory,  in  return- 
ing an  excufe  why  D.  was  not  approved,  and  then  returning,  that 
he  was  never  elected. 

Powell  juftice.     If  the  return  be  not  contradiftory,    it  is  very  ' 

inveigling;  the  court  cannot  tell  what  you  rely  upon.     The  elec-  j 

tion  and  approbation  are  two  different  things,  and  the  eledlion  is  ' 

confummate  without  the  approbation.     The  power  of  the  bifliop  | 

to  approve  the  prefentee,  is  different  from  the  prefentation.     And  ' 

fo  is  the  nomination  of  one  (where  the  cafe  is,  that  J.  S.  is  to  \ 

prefent  fuch  an  one  as  J.  N.  fhall  nominate)  from  the  prefenta-  • 

tion :  and  the  prefentation  is  over  before  the  approbation,  and  the  \ 

nomination  before  the  prefentation.     So  here  the  eledlion  is  over  ' 

before  the  approbation.     Non  fuit  eleBus  in  the  return,  muft  be  ^ 

underftood,  that  Dunch  was  never  eledled  by  the  ward. 

Powys  and  Gould  agreed.     But  Powys  thought  (upon  the  cafe  i 

which  had  been  cited  out  of  i  Sid.  286.  where,  though  the  re-  I 

turn  was  infufiicient,  yet  the  court  would  not  grant  a  peremptory  j 

mandamus,  becaufe  the  right  was  againfl  the  perfon,  that  fued  the  ' 

ma/idamus ;  but  ordered  the  right  to  be  tried)  that  it  appearing  to  \ 

them  upon  the  return,  that  Dwicb's  eledlion  was  void  on  the  cor-  \ 

poration  adl,  they  ought  not  to  grant  a  peremptory  maridamus.  \ 

But  the  chief  jufllce  faid,  it  did  not  appear;  for  the  court  could 
not  tell  what  to  believ-e,    when   the  return  was  contradidlory  to  \ 

itfelf.     And  he  faid,  a  peremptory  mandamus  would  not  make  the  i  sid.  zSS.  ' 

eledlion  good,    but  upon  an  information,    the  eledlion  might  be 
avoided,  and  Dunch  turned  out.  1 

Powell.    The  return  can  never  be  made  good. 

I 

Upon  the  argument  of  this  cafe  the  chief  juftice  faid,  that  as 
to  the  procuring  his  eledlion  by  bribery,  it  would   be  a  queilion  -■ 

whether  that  would  make  the  eledlion  voiJ,  unlefs  it  were  to  an  ; 

office  within  the  flatute  of  Edw.  6.  for  though  eledlions  ought  to 
be  free,  yet  an  eledlor  might  ufe  his  liberty  to  vote  for  him  that 

had  given  him  money.     And  he  remembred  a  cafe  between  Blafi- sdk.  ^^^.  1 

card  and  Galley,  where  in  an  adtion  of  debt  upon  a  bond  condi- 
tioned for  paying  part  of  the  profits  of  the  office  of  provofl  niar- 

flial  within  the  illand  of  Barbadoes,  it  was  refolved,  that  if  it  had  j 

concerned  the  fame  office  in  England,  the  bond  had  been  void  by 

6  M  the  j 
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the  ftatute  of  Ediv.  6.  but  the  office  being  in  Barbados,  the  bond 
was  held  good,  though  it  was  concerning  the  adminiftration  of 
juftice. 

He  faid,  the  method  of  chufiing  aldermen  in  London  was  thus. 
The  inhabitants  of  the  ward  chafe  two,  and  if  the  court  of  alder- 
men think  them  infufficient,  they  may  rejedl  them,  and  order  the 
!  Sid.  287.  vvard  to  chufe  again.  And  he  faid,  that  in  the  lord  chief  juftice 
Kelynge'i  time  in  the  cafe  of  one  Mr.  Sivallow,  the  cuftom  of 
London  was  certified  to  be,  that  if  a  man  be  chofen  alderman, 
and  refufe  to  ferve,  the  court  of  aldermen  may  commit  him  to 
Newgate  as  for  a  contempt ;  but  if  he  fines,  then  the  way  is  to 
fwear  him  alderman,  and  then  difcharge  him  by  confent. 

SheriiT  of  Middiefex's  cafe. 

12  Mod.  336.  ^  Latitat  iffued  out  of  the  King's  Bench  to  the  (heriff,  to  arreft 
2  V^rn  607*  ^"^  ^  man,  and  the  fherifF  returned,  that  the  man  was  lifted  ac- 
10 Mod.  346.  cording  to  the  ad  4  ©"  5  Ann.  c.  jo.  et  ca  occafwne  capere  non 

Barnes  307  8.  y,^/^^;;;, 
Mic.  6Geo.  2.-'  -^ 

Mr.  ferjeant  Broderick  moved  againft  the  fherifF,  becaufe,  as  he 
pretended,   he  ought  to  have  arrefted  the  man  ;   becaufe  by  the 
atft  the  plaintiff  had  liberty  to  go  on  to  judgment  and  execution 
againft  any  thing  but  the  defendant's  body,   and  then  the  court 
fhould  difcharge  him  on  common  bail,  if  he  appeared  to  them  to 
be  lifted  regularly  ;  but  the  fheriff  fhould  not  take  upon  him  to 
determine  whether  he  was  regularly  lifted.     But  the  court  upon 
confideration  held  it  to  be  a  good  return,  and  that  this  adl  worked 
by  way  of  a  fuperfedeas  to  any  procefs  to  be  iflued  againft  perfons 
lifted,  and  that  if  the  flieriff  fhould  arreft  fuch  a  perfon,  he  would 
be  liable  to  an  adlion  of  falfe  imprifonment.     And  they  faid  it  ap- 
peared, that  the  adl  did  not  intend,  that  the  man  fhould  be  ar- 
refted,   and    then  difcharged   on  common    bail,    by   the  provifoy 
"  that  the  plaintiff  upon   leaving  notice  in  writing  at  the  defen- 
"  dant's  laft  place  of  abode,  or  giving  to  the  defendant  fuch  notice 
"  in  writing  of  the  plaintiff's  caufe  of  adion,  might  file  common 
"  bail  for  the  defendant,  and  proceed  to  judgment,  &c."    That 
in  cafe  the  man  were  not  regularly  and  fairly  Hfted,  this  was  a 
falfe  return,  and  the  plaintiff  had  his  remedy  againft  the  fherifF  by. 
adion  for  the  falfe  return. 


My 
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My  lord  Banbury's  cafe.  | 

A  Motion  was  made  on  his  behalf  for  a  fiipa-fedeas  to  a  latitat,  s.  c.  Salk.  ; 

which  was  iflued  out  of  the  King's  Bench  againfl  liim,  and  5 '2;  j 

on  which  he  had  been  taken  ;  and  to  induce  the  court  to  grant  it,  cafo ^3'^  ' 

they  oifered  to  produce  an  exemplication  of  the  judgment  in  the  Farref.'ij.ss!  i 

indidment  againft  my  lord  in  this  court,  and  the  letters  patent  of  \ 
creation,  and  the  affidavit  that   my  lord  was  the  fame  perfon   in 

the  record  of  the  judgment.     And  it  was  alfo  pretended,  that  if  j 

my  lord  fliould  put  in  bail,  he  would  be  eftopped  to  plead  his  The  court  will  '' 

peerage.     But  the  court  denied  the  motion,  and  the  chief  juftice  ""^  ^'y  '"^^'  j 

faid,  they  could  not  take  notice,  that  this  Charles  Knollys  is  earl  of  Le'rornoton  \ 

Batihury ;  that  there  was  a  difference  between  this  cafe,  and  the  a  motion.  j 

cafe  of  a  peer,  that  had  fat  in  the  houfe  of  lords.     If  my  lord  ^  ^'"-  9^7-^-  1 
had  been  ever  fummoned  to  parliament,  and  had  a  writ  to  fhew, 
and  there  were  no  difpute  about  the  identity  of  the  perfon,    it 
would  have  been  reafonable  to  have  granted  a  fiipej-fedcas ;  but  in 
this  cafe  of  a  lord,  that  has  never  fat  there,  they  could  not  do  it, 

for  they  could  not  try  peerage  upon  a  motion,  but  his  lordfliip  j 

might  plead  it,  and  pray  a  fuperfedeas.  j 

Powell  faid,  that  if  in  the  capias  my  lord  had  been  named  peer,  i  Ventr.  298.  ■ 

it  {hould  have  been  fuperfeded.     For  the  law  would  never  intend,  , 
but  a  peer  had  fomething  to  anfwer  the  action,  and  the  body  is 

made  liable  only  in  defedt  of  that,  and  that  was  the  ground  of  j 

that  privilege  of  peers.     And  the  abbots  of  England  had  the  fame  ■! 

privilege,  for  the  fame  reafon.     But  here  the  writ  is  againll  Charles  ' 

Kjiollys,  and  we  cannot  take  notice  of  his  peerage.                                                        •  j 


Brown   ve?'/.    Benn  et  alios. 


1 


A 


Motion  was  made  for  a  prohibition  to  the  court  of  admiralty,  jurifdiaion  of  1 

in  a  fuit  there  by  feamen  for  their  wages,  upon  a  fug2;eftion  '"^^  admiralty  1 

^  _  to     '      r  °^  in  cale  of  fea- 


that  the  court  refufed  to  allow  the  defendant's  allegation,  that  the  ^^^^  ^^,^3 
place,  upon  the  arrival  at  which  the  plaintiffs  intitled  themfelves, 
was  not  a  port  of  delivery ;  and  that  they  refufed  to  receive  the 
allegation,  unlefs  the  defendant  would  bring  the  money  demanded 
into  court. 

But  the  chief  juftice  and  Powell  held,  that  the  admiralty  court 
were  the  judges  of  that  matter,  and  that  if  they  did  not  do  the 
defendant  right,  his  only  remedy  was  by  appeal ;  but  it  was  no 
ground  for  a  prohibition :  that  the  jurifdiftion  of  the  court  of  ad- 
miralty 
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miraky  in  cafe  of  feamens  wages  was  an  ancient  concurrent  jurif- 
didion,  as  ancient  as  the  conftitution  of  the  admiralty  court  here : 
that  you  cannot  appeal  in  the  court  of  admiralty  betore  definitive 
fentence,  for  a  gravamen^  as  you  may  in  the  ecclefiaftical  court. 

The  fuit  here  was  for  wages,  upon  the  arrival  of  the  (hip  at 
Guinea.  Poivell  juftice  faid,  he  remembred  a  cafe  of  the  like  na- 
ture, where  a  fuit  was  commenced  in  the  court  of  admiralty  by 
feamen  for  their  wages,  upon  the  arrival  of  the  fliip  at  Newfound- 
land;  and  though  the  merchants  all  held  it  no  port  of  delivery, 
yet  the  court  of  admiralty  held  the  contrary.  And  fo  did  the 
court  of  Common  Pleas  upon  a  motion  for  a  prohibition. 

Regina  verf.  Atkinfon  et  alium. 


S.  C.  Salk. 
•382. 
2  Ro.  Abr 


ATkinfon  and  another  perfon  were  indidled,  for  that  they  being 

'^  receivers  of  the  Qu^een's  tax,  did  extort  money  out  of  feveral 

8i!(N.Vpl.6.  perfons  colore  ojicii.     It  was  moved  in  arreft  of  judgment,  that 

they  could  not  be  indidled  jointly.     And  to  prove  it  was  cited 

2  Roll.  Abr.  81.  an  indidtment  againft  four  perfons  for  ufing  of  a 

trade,  and  the  indidment  was,   that  they  four,  et  uterque  eorum^ 

But  note,  by  uled  the  trade  ;  and  the  indidlment  was  quafhed,  becaufe  the  ufing 

ferjeant  5^7-    .     jj^  jj  ^^  j^^  ^j^^  ^^       .      ^j^^  other.      I  Ventv.  •202. 

dtt:cl:,   \i    two      •'  in  1  •        •       1  r         1 

perfons  em-  The  fame  cafe  agreed.  But  note,  the  principal  cafe  there  was 
ploy  a  man  upon  the  ftutute  of  maintenance,  an  indidment  upon  that  ftatute 
thaHs^atoint  againft  two,  and  one  only  found  guilty:  and  it  was  moved  in 
exercifing  the  arrcft:  of  judgment,  that  the  verdidt  did  not  maintain  the  indid- 
'"'*^'  ^"''  ment,  and  the  cafe  of  the  trade  before  cited  and  agreed ;  but  re- 
indiaed  joint-  folved  that  that  was  an  offence  two  might  join  in,  or  it  might  be 
ly-  feveral,  as  in  trefpafs :  otherwife  of  exercifing  a  trade. 

Holt  chief  juftice.  For  battery  or  extortion,  which  are  crimes 
at  common  law,  two  perfons  may  be  indided  jointly;  but  the 
exercifing  of  a  trade  not  having  been  educated  in  it  as  an  appren- 
tice feems  to  differ,  becaufe  the  forfeitures  are  diftind,  and  that 
which  makes  the  crime  is  feveral,  viz.  the  not  having  been  ap- 
prentices. He  faid  alfo,  that  baron  and  feme  could  not  be  in- 
didled for  exercifing  a  trade  not  being  qualified,  becaufe  it  is  the 
exercife  of  the  hulband.  If  the  wife  be  qualified,  that  qualifies 
the  hulband,  but  ftill  it  is  the  exercife  of  the  huiband. 

Serjeant  Broderick  cited  another  cafe  inforcing  the  objedion, 
viz.  an  indidment  againft  fix  perfons  for  opening  their  fhops  upon 
a  day  appointed  to  be  kept  holy  by  proclamation,  and  it  was 
quafiied,  becaufe  the  fix  defendants  could  not  be  joined  in  one  in- 

2  didmenti 
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didment :  It  was  a  cafe  in  the  chief  juflice's  time,  and  was  now 
agreed  by  him.     Judgment  was  given  for  the  Queen. 

Facquire  verf.  Kynafton. 

ACTION  upon  feveral  promifTes,  the  defendant  pleaded   in 
abatement  that  the  promiffes  in  the  declaration  were  made  //>/ 
joury  which  was  after  the  aftion  brought,  and  traverfed  that  they 
were  made  before,  and  the  plaintiff  demurred. 

Mr.  Brantfjwayte  to  maintain  the  plea  argued,  that  though  this 
matter  was  pleadable  in  bar,  yet  many  things  that  might  be  pleaded 
in  bar,  might  alfo  be  pleaded  in   abatement :    as   property   in  a  ^'■°P2'''>'  '"  * 
Itranger,  ov  prts  en  auter  lieu,  may  be  pleaded  either  in  bar  or  's.-^-prhinautie 
batement  in  replevin.     The  chief  juflice  agreed  the  cafes,  but  faid /''".  may  be 
they  differed  from  this,  firfl,  becaufe  thofe  matters  could  not  be  ^|.';tafeL"etr 
given  in  evidence  upon  7ion  cepit,  the  general  iil'iie  in  replevin,  as  in  replevin. 
this  might  upon  noti  ajfumpjit,  and  that  if  there  had  been  any  hCc 
to  fupport  this  plea,  the  defendant  would  have  pleaded  the  general 
ilTue :  fecondly,  becaufe  the  matter  of  this  plea  is  new  matter  out 
of  the  compafs  of  the  plaintiff's  adion.     And  the  defendant  was 
ordered  to  anfwer  over. 

Queen  verf.  the  juftices  of  peace  of  tlie  liberty  of  St. 

Peter's  in  York. 

AMandaf/ms  was  direded  to  them,  reciting,  that  whereas  an  Touching  the 
ancient  bridge  called  Tadcajier  bridge,  lituate  partly  in  the  repairs  of 
county  of  the  city  of  Tork,  and  partly  in  the  weft-riding  of  the  '^"^S"- 
county  of  Tork,  was  lately  fallen  down,  and  that  it  ought  to  be 
repairjd  by  the  inhabitants  of  the  county  of  the  city,  and  of  the 
weft-riding  of  the  county  refpedively;  and  that  it  was  fo  done 
by  them,  except  only  the  inhabitants  of  the  liberty  oi  St.  Peter's 
in  the  city  and  county  of  the  city :  and  that  the  inhabitants  of  the 
city  laid  out  in  the  repair  of  their  part  1 449  /.  and  that  the  fhare 
of  the  inhabitants  of  the  liberty  of  St.  Peter's  came  to  30/.  which 
they  had  refufed  to  pay,  and  the  juftices  refufed  to  make  a  rate 
for  it  according  to  the  form  of  the  flatute;  and  therefore  com- 
manded them  to  make  and  impofe  a  rate  upon  the  inhabitants 
within  the  liberty  in  the  city  and  county  of  the  city,  for  fuch 
their  part  of  the  charges  about  the  building  and  repairing  of  the 
bridge  according  to  the  form  of  the  ftatute,  and  caufe  it  to  be 
colleded  and  levied  and  paid  to  the  mayor  and  citizens,  or  their 
attorney  or  treafurcr  to  their  ufe,  6?c.     To  this  the  juftices  re- 

6  N  turned, 
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turned,  that  the  city  of  Tork  is  an  ancient  city,  and  the  citizens 
and  inhabitants  of,  time  out  of  mind  have  been  a  body  politic; 
and  that  the  city  of  Tork  and  fuburbs'  and  precinds  of  the  fame, 
1 1  February  27  Hen.  6.  and  long  before,  were  a  county  by  itfelf, 
and  called  the  county  of  the  city  of  ilir/c ;  and  that  the  hundred 
of  Aniftie  was  part  of  the  wefl-riding  of  the  county  of  Tork,  and 
that  Hen.  6.  1 1  February  27th  of  his  reign,  by  his  letters  patent 
granted,  that  the  hundred  of  Ani/lie  fhould  be  annexed  to  the 
county  of  the  eity  of  Tork,  and  that  the  city  and  fuburbs  of  Torky 
and  the  precinds  of  the  hundred  oi  Anifiie,  fliould  be  the  county 
of  the  city  of  Tork,  divided  from  the  county  of  Tork,  faving  to 
the  church  oiTork,  and  the  archbifhop,  dean  and  chapter  of  the 
fame,  and  to  all  communities  ecclefiaftical  and  temporal,  and  all 
other  perfons,  all  manner  of  franchifes,  privileges,  rights,  commo- 
dities, and  cuftoms,  to  them  or  any  of  them  of  right  belonging, 
ita  quod  by  that  grant  no  prejudice  in  any  manner  ihould  be  done 
to  them,  in  pojfejfione,  feu  proprietate  of  any  liberties,  franchifes, 
privileges,  rights,  commodities,  or  cuftoms,  of  which  they  were 
then  feifed  or  pofTefled,  or  which  did  then  belong  to  them  :  that 
the  liberty  of  St.  Peter^s  in  Tork  in  the  city  and  county  of  the  faid 
city  is,  and  at  the  making  of  the  faid  letters  patent  and  long  before 
was,  an  ancient  liberty,  of  which  the  dean  and  chapter  oi  Tork  is 
feifed  in  fee,  and  that  by  all  that  time  they  had  juftices  of  peace 
there,  and  that  the  juftices  of  the  peace  of  the  county  oi  Tork,  or  of 
the  county  of  the  city  of  Tork,  had  nothing  to  do  there  :  that  the 
part  of  the  bridge  in  queftion  at  the  making  of  the  letters  patent  lay 
in  the  hundred  oi  Anijlie,  out  of  the  liberty  of  5/.  Peter's,  and  out 
of  the  jurifdidion  of  the  juflices  of  peace  of  that  liberty,  and  before 
that  time  was,  and  ought  to  be,  repaired  by  the  inhabitants  of  the 
weft-riding  of  the  county  oi  Tork,  and  from  that  time  and  at  the 
time  of  making  the  adi  of  22  Hen.  8.  and  ever  fince  was  ufed, 
and  ought  to  be  repaired  by  the  inhabitants  of  the  city  and  of  the 
hundred  of  Aniflie  without  any  contribution  from  the  inhabitants 
of  the  liberty,  and  that  it  v/as  known,  and  could  be  eafily  proved 
at  the  time  of  making  the  faid  ad,  and  is  known  and  can  be  eafily 
proved  to  be  fo,  ^c. 

In  this  cafe  it  was  refolved,  firft,  that  the  return  was  ill  in  fub- 
ftance,  becaufe  this  charge  came  upon  the  city  by  uniting  the  hun- 
dred oi  Aniflie  to  it,  and  confequently  the  liberty  of  St.  Peter's, 
which  is  part  of  the  city,  muft  be  fubjcd  to  the  charge  as  well  as 
...  ind  -0^.  the  reft  of  the  city.  That  the  ad  o^  Hen.  8.  bad  taken  away  all 
exemptions,  and  franchifes,  and  made  them  all  liable  to  be 
charged  :  that  there  can  no  reafcn  be  given  for  exempting  the 
liberty  of -S/.  Peter's,  which  would  not  as  well  hold  for  exempt- 
2  ing 
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ing  all   the  reft  of  the  city,    and  lay  the  whole  burden  on  the 
hundred  of  Anijlie. 

Powell  agreed.  And  he  faid,  that  as  to  the  perfons,  who  of 
right  ought  to  repair  bridges,  the  adl  of  22  HeJi.  8.  was  only  de- 
claratory of  the  common  law;  which  Holt  chief  juftice  agreed,  and 
laid,  that  the  charge  of  repairing  bridges  was  incumbent  on  the  6  Mod.  307. 
county  by  common  law,  unlefs  where  particular  perfons  were 
charged  with  it  by  tenure  or  prefcription.  What  was  new  it  it, 
was  the  appointing  the  method  of  doing  it,  that  a  hundred  might 
be  charged  with  the  repair  of  a  bridge  by  prefcription,  but  that 
was  not  the  cafe  here ;  for  the  hundred  had  not  ufed  to  repair  the 
bridge,  but  the  weft-riding  of  the  county  :  that  upon  the  annex- 
ing of  this  hundred  to  the  county  of  the  city,  there  might  have 
been  an  agreement  made  between  the  corporation  and  the  dean 
and  chapter,  that  they  fhould  have  been  exempted  from  the 
charges  of  repairing  this  bridge ;  but  if  there  were  any  fuch,  that 
ought  to  have  been  returned :  that  there  had  been  no  inftance  of 
the  liberties  contributing,  becaufe  this  bridge  had  never  been  re- 
paired before. 

Serjeant  Wynne  againft  the  return  faid,  that  the  latter  part  of  it, 
that  it  was  known,  that  the  county  of  the  city  ought  to  repair  it, 
was  ill ;  becaufe  it  did  not  fay,  how  they  were  obliged  to  repair  it,, 
by  tenure  or  prefcription ;  for  that  was  what  was  meant  by  the 
might  in  the  aft  of  parliament. 

But  then  the  writ  was  quaftied,  becaufe  by  the  aft  the  juftices 
of  the  liberty  had  no  power  to  aftefs  or  rate  the  inhabitants  of  the 
liberty,  or  to  intermeddle  in  this  matter  ;  but  the  juftices  of  the 
county  of  the  city.  And  the  chief  juftice  faid,  that  the  juftices  of 
the  county  of  the  city  had  power  in  this  cafe,  to  fummon  the 
conftables  of  the  pariflies  within  the  liberty,  out  of  the  liberty  ; 
and  fo  the  juftices  of  a  county  had,  conftables  within  a  corpora- 
tion, where  corporations  are  part  of  a  county  ;  for  it  is  they  muft 
put  this  ad:  in  execution,  and  not  the  juftices  of  the  corporation. 

There  was  another  objedion  taken  to  the  writ,  that  it  would 
not  lie  in  this  cafe,  becaufe  the  money  was  laid  out  firft ;  whereas 
by  the  ad  of  parliament  the  rate  ought  to  have  been  made  firft,  like 
the  cafe  of  overfeers  of  the  poor  on  the  43  EUz.  and  7'«t£;«t=>''s  Salk.  y.,i.- 
cafe  cited,  where  a  writ  of  mandamus  to  make  a  rate  to  reimburfe 
an  overfeer  of  the  poor  was  quafhed,  becaufe  the  rate  ought  to 
have  been  made  firft. 


The 
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The  court  feemed  to  be  of  opinion,  that  the  money  might  be 
laid  out,  before  a  rate  made ;  and  that  the  juftices  of  peace  might 
make  a  rate  to  reimburfe  the  money.  But  then  the  chief  juftice 
faid,  that  the  perfons  that  were  to  be  charged  to  the  repair  of  the 
bridge,  ought  to  be  made  privy  to  the  laying  out  of  the  money ; 
and  the  rate  to  be  made,  ought  to  be  for  the  repairing  the  bridge, 
and  not  for  reimburfing  money  laid  out  in  the  repair  of  a  bridge  : 
and  that  in  the  cafe  of  an  overfeer  of  the  poor  the  juftices  might 
order  a  rate  to  be  made  for  the  relief  of  the  poor,  and  out  of  that 
the  overfeer  might  be  reimburfed  the  money  he  had  laid  out,  and 
that  that  was  the  regular  way  ;  but  the  rate  muft  not  be  for  reim- 
burfing the  overfeer. 

I  did  not  take  this  to  be  fo  certainly  refolved,  but  the  other 
being  a  plain  exception,  the  court,  as  I  apprehended,  went  upon 
that. 


1 142. 


Atwood  werf.   Burr. 

j»t/:,Szi&:  ^-|-^HIS  caufe  was  not  ftirred  in  from  Michaelmas  i  of  this 
J.  Queen  till  Hilary  4°  being  laft  term.  And  then  ferjeant 
Broderick  took  the  old  exception,  that  there  was  a  difcontinuance, 
becaufe  there  was  no  return  to  the  {it{\.fdre  facias.  But  Mr.  Eyre 
*  for*  the  defendant  in  error  infifted  upon  it,  that  this  was  good  as 
an  alias  fcire  facias,  though  the  fir  ft  was  not  returned;  and  cited 
Raf.  entr.  326.  b.  327.  And  the  lord  chief  juftice  Holt  faid,  that 
the  firft  writ,  when  awarded,  fhould  be  entred  on  the  roll,  for 
the  defendant  has  a  day  by  the  roll ;  and  therefore  the  writ  is  de- 
pending before  the  return  of  it :  and  therefore  in  this,  if  there  had 
been  fuch  an  entry  it  had  been  good,  with  this  award  of  another, 
jiciit  prius,  &c.  And  it  was,  with  very  little  faid  more,  adjourned 
till  this  term.  And  now  this  term,  Pafch.  5  Ann.  ferjeant  Bro- 
derick infifted,  that  the  judgment  ought  to  be  reverfed  for  the 
prolixity  of  the  pleadings,  becaufe  they  had  fent  the  record  and 
proceedings  againft  the  principal,  and  then  the  record  and  proceed- 
ings againft  the  bail  was  made  dependant  upon  the  other,  and  not 
feverable  from  it,  which  he  faid  was  not  to  he  countenanced  in  an 
inferior  court:  and  cited  Cro.  Car.  164.  Fryer  'verf.  Fawkencry 
where  judgment  of  an  inferior  court  was  reverfed  for  the  abfur- 
dlties  and  prolixities  in  the  pleadings.  But  the  court  anfwered, 
that  there  all  the  reafons  and  arguments  were  entred  at  large,  and 
therefore  that  cafe  differed  much  from  this.  Then  he  took  another 
exception,  that  here  was  no  warrant  of  attorney  to  appear  to  the 
Jcire  facias^  and  the  party   appeared  per  attornatum  praediSlum. 

To 
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•  To  which  Mr.  Eyre  anfwered,  that  this  was  only  a  fault  in  certifying 
the  record  by  them  below,  for  which  the  plaintiff  rtiould  not  fuffer. 
But  the  lord  chief  juflice  Holt  faid,  that  the  plaintiff  might  pray  a 

fcire  facias  without  an  attorney ;  but  when  he  comes  to  pray  judg- 
ment upon  it,  he  does  it  by  attorney,  and  there  is  no  warrant  of 
attorney  before,  and  therefore  that  is  error.  And  of  that  opinion 
was  all  the  court,  and  judgment  was  reverfed,  nifi^  &c.  die  Lunac 
Apr.  22.  Fafch.  5  Annae  reginae. 


Knight  verf.   Barnaby. 


THE  plaintiff  brought  an  aftion  of  trefpafs,  affault  and  bat- p.,    r^,. 
tery  againft  the  defendant   in  Middlefex.      The  defendant  has  privilege" 
upon  the  common  affida'vit  had  a  rule  to  change  the  venue  into '"  '^x  '■^^  ■^■'^- 
Kent,    nift,    &c.     And  now  Sir   James  Moimtague   moved  to   fet  J^V"  ^'^"^''''^ 
afide  that  rule,  becaufe  the  plaintiff  was  clerk  of  the  affifes  of  the 
Norfolk  circuit,  and  by  confequence  an  officer  of  this  court.     And 
the  court  was  of  that  opinion,  becaufe  the  King's  Bench  frequently 
makes  rules  on  clerks  to  return  pojleas,  &c.  and  therefore  that  rule 
was  difcharged. 


Adams  verf,  the  terretenants  of  Savage. 

Intr.  Pafc/j.  3  y^m,  B.  R.    Rot.  281. 

*yO  HN  Adams  adminiftrator  of  Sarah  Adams,  who  died  inteftate,  s.  c.  Saik. 
J    {uQd  out  ^  fcire  facias  bearing  ie/le  the  i9thofMzy,  the  third  40.601.679, 
year  of  this  Queen,  and  returnable  die  Liinae  proxime  pojl  craflinum  ^''g^  ^""'" 
cfcenfionis  Domini  next  following,  upon  a  judgment  given  for  the  ^  fare  fadat 
faid  Sarah  Adams  in  this  court  die  Sabbati  proxime  pojl  tres  [eptimanas  on  a  judgment 
Fafchae  24- Car.  2.  againft  Sir  George  Savage  o(  Bloxicorth^'m  the  ^^  ^"  *'^'"""" 
county  oi  Dorfei  for  200/.  debt  and  40  s.  damages  and  cofts,  againft  2  Roll.  Rep^ 
the  terretenants  of  the  lands  of  which  Sir  George  Savage  was  feifed  54- 
in  fee  the  day  of  the  judgment  given.  g  q°  '  '^■^' 


•  At  the  day  of  the  return  of  the  fcire  facias  as  well  the  plain- 
tiff John  Adams  as  Daniel  Sadler  and  Philippa  his  wife,  and  fe- 
veral  other  perfons  returned  by  the  fheriff  to  be  tenants  of  the  land 
of  which  Sir  George  Savage  was  feifed  in  fee  the  day  of  the  judg- 
ment, fummoned,  and  they  appear  by  their  attornies :  and  in  par- 
ticular the  faid  Daniel  Sadler  and  Fhilippa  his  wife,  who  were  re- 
turned tenants  of  the  capital  manfion-houfe  with  the  appurtenances 
called  Bloxworth  houfe,  and  of  the  manor  of  Bloxwortb,  &c.  in 
the  faid  county,  of  which  the  faid  Sir  George  Savage  was  feifed  in 

6  O  fee 
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fee  the  day  of  the  jadgment  given.  Et  fuper  hec  idem  yohanncs 
Adams  dicity  quod  pojl  judicium  praediElwn  in  forma  praediSia  red- 
ditiim^  fcilicet  lo  die  Maii  antio  regni  Domini  W.  3.  imper  regis 
Suggeftion  of  AngUae,  &c.  1 2  apud  Bloxworth  praediSlum  in  comitatu  praediSio^ 
the  death  of  praediSiu  Sara  Adams  obiit  mortem,  et  adminijlratio  omnium  et  Jin- 
Ind  granrof  Z^^orutn  honorum  et  catalhrum  jurium  et  creditorum  quae  fuerunt 
adminiftra-  praediSlae  Sarae  tempore  mortis  fuae,  per  Thomatn  procidentia  Di- 
tion.  ci^ifia  Cantuarienjem  archiepifcopum  totius  Angliae  primatem  et  metropo- 

litanum  18  die  Maii  anno  Domini  1704.  apud  hondon  eidem  fohan- 
ni  debita  legis  forma  commtjfa  fuit.     Et  praediSlus  fohannes  Adams 
Frofcrt  in  cu-  profe7't  in  curia  lit  eras  adminijiratorias  praediBae  Sarae,  per  quas 
''"'•  fatis  liquet  curiae  hie  ipfiim  fohannem  Adams  fore  admijiijlratorem, 

et   iiide    habere    adminijlrationem,     (3c.      Et   petit   idem    'jfohajines 
Adams  executionem  verfus  praefatum  Danielem  Sadler,  and  the  other 
perfons  returned  terretenants,  de  debito  et  datmiis  praediSiis  de  terris 
Vlontinure       ^^  tenevientis  praediBis  lev  audi s  fibi  adjudicari,  &c.     Et  praediBus 
pleaded  by      Daniel  Sadler  et  Pkilippa  uxor  ejus,  and  the  reft  of  the  terretenants, 
implication,     ^j.  ^j^^  ^^^  q£  ^j^g  return  of  the  fcire  facias  folemniter  exaBi  per  P. 
'Ti  attomatutn  fuum  pracdiBum  'vejjiunt  et  petunt  judicium  de  hrevi 
de  fcire  facias  praefato  'vicecomiti  Dorfet  direBo  in  forma  jrraediBa 
retornato  :  quia  dicunt  quod  quidam  Georgius  Trenchard  armiger  eft, 
et  die  impetrationis  ejufdejn  brevis  de  fcire  facias  et  a?itea  fuit,  te- 
nens  ut  de  libero  tenemento  de  manerio  de  Bloxivoath  cum  pertinentiis 
in  comitatu  praediBo  in  retorno  praediBo  mentionato,  et  hoc  parati 
funt  veriftcare,  unde  ex  quo  praediBus  Georgius  Trenchard  in  retorno 
praediBi  brevis  de  fcire  facias  non  nominatus  feu  retornatus  eft  tenens 
ejufdem  tnanerii  de  B.  praediBi  cum  pertinentiis,  iidem  Daniel  Sadler 
et  Philippa  uxor  ejus,  and  the  reft  of  the  terretenants,  petunt  judi- 
cium de  brevi  illo,  et  quod  breve  illud  cajfetur.     J.  Darnall.     To 
which  plea  the  plaintiff  demurred,  and  the  defendant  joined  in  de- 
,  murrer. 

The  exception  which  was  took  to  this  plea  by  the  plaintiff's 
counfel  Mr.  Eyre,  was,  that  it  concluded  ill,  for  it  ought  to  conclude 
ft  the  defendants  refpondere  compelli  debeant ;  and  could  not  be 
pleaded  in  abatement,  unlefs  the  defendants  give  the  plaintiff  a  bet- 
ter writ,  which  in  this  cafe  they  do  not,  for  a  new  writ  muff  be 
the  fame,  and  the  fault  is  in  the  fheriff,  in  omitting  fome  of  the 
terretenants  in  the  return.  So  is  iW.  40  ©"4  [  Elix.  Clerk  verf.: 
Hardivick.  Cro.Eliz.y40.  M.  16.  Jac.  i.  Michel  verj\  ^\v  Jobn 
G-o/?j  and  others.     Cro.  fac.  ^06.    2  Ro.  rep.  41,  53.    Moore  ^2 4^ 

Mr.  ferjeant  Darnall  for  the  defendant  infifted  upon  it,  that  the* 
precedents  were  both  ways,,  and  relied  on  Co,  Intr,  6244 

The' 
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The  caufe  being  in  the  paper  for  judgment,  Mich.  3.  of  this  How  a  plea  of 
Qyeen,  the  judges  did  not  feeni  to  be  altogether  unanimous  as  to  ^"°'''"'*''^"^ 
the   exception    abovementioned.      Powell  juftice  took  it    to    be  a  a  /J/v/TrLj" 
fettled  rule,    that  the  defendant  fhould  never  abate  the    plaintiff's  o"ght  to  con- 
wrtt  without  giving  hitii  a  better,  which  in  this  cafe  he  cannot'^'"*''* 
do,  there  being  no  defedl  in  the  writ,  but  in  the  fherift's  return  ; 
but  becaufe  execution  ought  to  be  awarded  againfl:  all  the  terre- 
tenants  equally,  which  cannot  be  done  till  all  of  them  are  returned 
warned,  and  before  the  court,  therefore  this  is  a  good  plea  in  delay 
of  the  execution,  and  ought  to  be  pleaded y?  refpontlere  compclli  dc~ 
be  ant  \  but  cannot  be  pleaded  in  abatement  of  the  writ.     For  the  Writ  in  that 
court  cannot  give  judgment,  that  the  writ  for  this  defedt  fhall  abate,  '^^^^  """«" 
but  the  court  muft  award  another  writ,  and  the  terretenants   re-  ^  ^'^" 
turned  upon  the  firft  writ  muft  have  the  fame  day  given  them  with 
the  return  of  the   new   writ.     So  is  11  E.  2.  Pitzh.  Briefe  266. 
2  Smund.  8,  g.     Jeffrefon   and    Dawfon.     And  Mich.    1  Will.  & 
Mar.  B.  R.     Prynneverf.  Slaughter.     2  Fe/itr.  10 s. 

Holt  chief  jufticc  faid,  that  where  the  terretenant  omitted  is  te-  Difference 
nant  of  lands  in  another  county,  fuch  a  plea  can  never  be  pleaded  where  the  te- 
in  abatement ;    becaufe  the  HierifF  has  perfedlly  done  his  duty  in  of  lands  ^rthe 
execution  of  the  firft  writ,  and  could  do  no  more  but  fummons  the  fame,  and 
terretenants  in  his  county:  and  therefore  in  fuch  cafe  the  plaintiff  ^^''^''^ '"  ^"*'' 
muft  fue  out  a  new  writ  dire(fted  to  the  fherifF  of  that  other  coun- 
ty, where  the  other  lands,  &c.  lie.     And  therefore  in  fuch  cafe  to 
plead  that  matter  in   abatement  would  be  very  improper,  but  it 
ought  to  be  pleaded  with  aji  refpondere  compelli  debcant^  &c.     And 
fo  are  the  cafes  of  2  Saund.  8,  9.  and   2  Ventr.  105.  the  terre- 
tenants  not  named  being  of  lands  in  another  county.     But  where  the 
terretenants  not  returned  are  of  lands  in  the  fame  county,  the  pre- 
cedents are  both  ways;  though  it  muft  not  be  intended  that  the 
King's  Bench  can  give  judgment  to  abate  the  writ,  but  only  to  ftay 
till  the  other  terretenant  is  brought  in.     [See  Moore  429.     Cro.  Eliz. 
506.     Gcldjb.  160.  pi.  92.     Dame  Grejham'%  cafe.] 

But  then  the  lord  chief  juftice  Holt  took  an  exception  to  the  plea,  in  a /';••/ 
Vv'hich  he  faid  muft  be  fatal,  which  was,  that  Sadler  and  his  wife  ""^^°^l^  ^l 
were  returned  tenants  of  the  manor  of  Bkx".vorih,  then  no  body  turned  ter.^r.: 
but  thev  can  plead  any  thing  in  refpedl  of  that  manor,  of  which  they  ""  P'f^'' /^  =° 

-'.^  •'—        ».  ^  r  •         J-     •         c^  A     •  ^  J  thofe  lands,  o.' 

are  returned  terwnts.     for  11  m  2i  Jctre  facias,  isc.  A.  is  returned  ^i,jch  he  i- 
tenant  of  Blackacre,  and  B.  of  Whiteacre,  A.  can  plead  nothing  as  returned  ;e- 
to   Whiteacre,  nor  B.  as  to   Blackacre ;  then  in  this  cafe,    when  '^^''^• 
all  the  terretenants  returned  join^  in  this  plea  with  Sadler  ■&.ViA  his 
wife,  it  vitiates  the  whole   plea.     Indeed    if  Trcnchnrd  had  been' 
jointenant   with  Sadler  and   his  wife,  and  not  vcrcrr.cd  ror   fum- 
2  moi;ed  j 
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moiled ;  Sadler  and  his  wife  might  have  pleaded  it,  but  the  other 
terretenatits  could  not  join  in  fuch  plea,  becaufe  they  have  nothing 
to  do  with  the  manor  of  which  Sadler  and  his  wife  are  returned 
tenants. 

General /M«-        2.  If  ^fl^/Z^r  and  his  wife  had  pleaded  this,  It  had  been  naught; 

'"T'' '?  P'^*  becaufe  it  Jiad  been  but  a  plea  of  general  nontenure,  and  that  too 

on  a  judg-     but  by  miplication.     In  o.Jare  jaaas  on  judgment  in  a  real  action, 

mem,  in  a     fpecial  nouteuure  may  be  pleaded  8  Edw.  4.  19.    9  Hen.  5.  1 1.    But 

adion.  ^  ^  fcire  facias  on  a  judgment  in  a  perfonal  adion  the  terretenant 

cannot  plead  fiontefiwe  by  implication.     To  all  which  the  other 

three  judges,  'viz.  Powell,  Powys,  and  Goidd  agreed,  and  therefore 

a  reJpo}tdes  oiijler  was  awarded. 

Queflionwhe-  Note,  the  lord  chief  juftice  Hc// faid  further  in  this  Cafe,  that  it 
ther  tenant  for  ^^g  ^  nueftion  whether  a  tenant  for  years  was  not  a  fufficient  terre- 

vears  is  not  a  ■',  ^    \  ^        n        •  rr  •  r  •         r     •  •      ^ 

i'ufficient  te-  tenant  to  be  returned  by  the  iheriir  m  a  jctre  jacias  on  a  judgment 
nanttobere-  in  a  perfonal  aftion.  In  Owen  ii\.  Kefnp  et  alii  verf.  Lawrence  y 
turned  m  fuch  ^  tg^ant  for  years  pleads  in  bar  of  a  fcire  facias,  and  as  that  cafe  is 

a  Icire  facias.  i     •  r.     '        r  •     •       i       t         i        i        i  •     • 

reported  in  2  Jjrownl.  244,  it  is  doubted  whether  it  is  good  or  not. 
And  in  2  Sawtd.  20,  21.  a  leafe  for  years  in  the  terretenant  returned 
in  tho.  fcire  facias  is  pleaded  in  bar.  Now  if  the  law  is  {o,  that  a 
tenant  for  years  is  a  fufficient  tenant  in  fuch  a  cafe,  this  plea  is  ill ; 
becaufe,  notwithftanding  'Trenchard  might  be  tenant  of  the  free- 
hold, yet  Sadler  and  his  wife  might  be  tenants  for  years.  But  as 
to  that  neither  he  nor  the  other  judges  gave  any  pofitive  opinion. 
"Mr.  Rob.  Eyre  counfel  for  the  plaintiff,  Mr.  ferjeant  Darnall  for 
the  defendants. 

Parkins  i-ei-f.  Wilfon. 

Intr.  Hil.    2  Annae.    B.  R.     Rot.  261. 

Debt  in  the  Middlcfex,  fT.  A^Emorandum  quod  alias  fcilicet  die  Lunae  proximo 
on"t£rwo"g-''  P^ft  q^ii^clenamfajidli  Martini  in  termino  fanSli  Mi- 

nifance  of  the  chaelis  ulttmo  praeterito,  coram  doviina  regina  apud  JVelimonafterium^ 
■bail.  venit  Thomas  Parkins  per  Francifciim  Hutchi7ijl7i  attomatum  fuum, 

et  protulit  hie  in  curia  diSiae  dominae  reginae  tunc  ibidem  quondam 
billam  juam  wrfus  Mattheum  Wilfon  in  cuflodia  marrefchalli,  CSc.  de 
placito  debiti,  et  funt  plegii  de  profequendo  fcilicet  y.D.etR.R.  quae 
quidem  billa  fequitur  in  haec  verba  :  fcilicet  Middlefex,  ff.  Tko.  Par- 
kins queritur  de  Mattheo  Wilfon  in  cuflodia  marrefchalli  marrefchal- 
ciae  dominae  reginae  coram  ipfa  regina  exiflente,  de  placito  quod 
reddat  ei  25/.  et  i^s.  legalis  monetae  Angliae,  quas  ei  debet  et  in- 
iufle  detinctypro  eo  •videlicet  quod  cum  praediSlui  Thomas  Parkins 

alias 
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'alias  fcilicet  hoc  inftanti  termino  in  curia  dominae  rc^jnac  corum  ipfa 
regina  apud  JVeftmoriaflerium  (eadem  curia  apud  l''/e/lmonaftt:rium  in  Thejudgment 
coniitatu  Middlefex  tutic  exijlente)  per  billavi  line  hrcvi  diSlae  d'ow/- ^§.*'".'^  •'"^ 
nae  reginae,  ac  per  judicium  ejufdem  curiae,  rccuperajjet  verfus  qucn-  caf^''^* 
dam  fcnathanem  fVoollaftcn  gencrofum  25/.  et  155.  fro  damnis  fuis, 
quae  fuftinuiffet  tarn  occa/ione  non  performationis  quaruridam  promi/Jio- 
num  et  afj'uviptionum  eidem  T'homae  per  pracfatum  'Jonathanem  nupcr 
faSiarum,  quam  pro  mi/is  et  cuftagiis  fuis  per  ipfuin  circa  feclatn  fuam 
in  ea  parte  appofitis,  unde  idem  Jonathan  conviclus  eft,  prout  per  re- 
cordum  inde  in  curia  diStae  dominae  reginae  coram  ipfa  regina  apud 
Weftmonafterium  praediBum  reftdem  plenius  liquet  et  apparet :  ac  cum  The  baiPs  re. 
praediSiiis  Mattheus   IFilfon   et  quldam  B.  C.  per   nomina   Matthei^^i'"''^*"'^^"''^ 
Wilfon  de  parochia  fanili  PauJi  ■  Covent  Garden  coqui,   et  B.  C.  de  Bench!""  * 
parcchia  fan£li   Clemetitis    Dacorum  generofi,    alias  fcilicet   termino 
Pafchae  ultimo  praeterito,    in   eadem  curia  diSiae  dominae  reginae 
coram  ipfa   regina  apud  Weftmonafterium,  perfonaltter   venifjent   et 
deveniffent  plegii  et  manucaptores,  et  uterque  eorwn  pro  fe  deveniffet 
plegius  et   manucaptor,  pro  praefato  fonathane,   quod  fi  contingeret 
ipjum  Jonathanem  in  placito  praediSlo  convinci,  tunc  iidem  M.  et  B. 
conce^Jfent,  et  uterque  eorum  pro  fe  concejjiffet ,  omnia  hujufmodi  damna, 
tnifa,  et  cuftagia,  quae  praefato  "Thomae  Parkins  in  ea  parte  adjudi- 
carentur,  de  terris  et  catallis  fuis  et  eorwn  utriufque  fieri,  et  ad  opus 
praefati  T'homae  Parkins  proprium  levari,  fi  contingeret  dd?nfia  ilia 
praefato  Thomae  fohere,  aut  fe  prifonae  marrefchalli  marrefchalciae 
dioiae  dominae  reginae  coram  ipfa  rcgifia  ea  occajione  non  reddere  :  et 
idem  Thomas   dicit  quod  praediSlus   Jonathan   damna  ilia    praefato 
Thomae  nondum  fohit,  nee  feipfum  prifonae  marrefchalli  marrefchalciae  . 
diEiae  dojuinae  reginae  coram  ipfa  regina  ea  occa/ione  reddidit ;  per 
quod  a£lio  accrevit  eidem  Thomae  ad  exigendum  et  habendum  de  prae- 
fato Mattheo  praediSl.  25/,  et  i^s.  praediBus  tamen  Mattheus  licet 
faepius  requi/itus,  &c.  praediSlas   z^l.  et    1  ^  s.  eidem   Thomae  non- 
dum fohit ;  fed  illos  ei  fohere  kucifque  omnino  contradixit,  et  adhuc 
ccntradicit,  ad  damnum  ipjius  Thomae  t^o  I.  et  inde  producit  feci  am, 
&c.     Cum   hoc  quod  idem   Thomas   verijicare  vult,   quod  praediSius  Averments. 
Mattheus  JVilfon  unus  plegiorum  et  manucaptorum  pro  praediSlo  j'o- 
nathane  devotiffe  fuperius  mentionatus,   et  praedictus  Mattheus  Wilfon 
modo  defendens,  funt  una  et  eadem  perfona,   et  non  alia,  nequc  di- 
verfa ;    quodque  praediBus  Thomas  in  recordo  pracdicto  mentionatus, 
et  praedictus  Thomas  modo  querens,  funt  una  et  eadem  perfona,  et  non 
alia,  neque  diverfa  ;  quodque  judicium  praedictum  in  fuis  pleno  robore, 
vigore,  et  effectu  adhuc  remanet  minime  reverfatum,  annihilatum,  five 
fatisfactum. 

The  defendant  ^///5«  pleaded  in  bar,  that  after  the  giving  the -ijo  capias  ad 
faid  judgment  againii  the  faid  Jonathan  Woollajion,  and  before  x^q /athf^cpfum 
day  of  the  exhibiting  the  plaintiff's  bill,  no  capias  ad  fatisfacienJum^^^ 

6  P  upon 
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upon  the  lliid  judgment  againft  the  faid  Woollajlon  was  profecuted 
and  returned  in  the  Queen's  Bench,  ^c. 

Replication  of      The  plaintiff  P^7r^mj  replied,  that  after  the  giving  the  faid  judg- 

i.  capias  ud fa-  j^g^  ggainft  thc  faid  PFooflaJion,  and  before  the  exhibiting  this  bill, 

iaedTndre'    "^'tz.   lo  of  November  the  fecond  of  this  Queen,  the  faid  plaintiff 

turned,  JiJ  fue  out  of  the  King's  Bench  a  capias  ad  fatisfaciendum  againft 

the  faid  Woollajlon,  returnable  die  lunae  proxime  poft  oSlabas  fanSli 

Martini,  &c.  at  which  day  the  fheriff  returned,  that  the  faid  jfo- 

vatban  Woollajlon  non  fuit  inventus  in  balliva  fua,  prout  per  breve 

de  capias  ad  fatisfaciendum,  et  praediSlam  ret  or  nam  brevis  illius  in 

the  faid  Queen's  Bench  apud  Weftmonafterium,  de  recordo  refidcntia 

planus  liquet  et  apparet ;  et  hoc,  &c. 

Rejoinder  that  The  defendant  rejoined  in  this  manner :  Et  praediSfus  Mattheus 
the  defendant  f^p^jif^jjj  J/^zV  qi/oJ  poft  redditioncm  judicii  praediSli  in  narratione  prae- 
p"  uaion  fued  dlBa  fpccifcati,  et  ante  praediSium  breve  de  capias  ad  fatisfaciendum 
error  on  the  de  vel  fuper  judicio  praedidio  verfus  praefatum  Jonathanem  PFilfon 
judgment  be-  pf^ofccutiuji  retomatum  et  affllatum  fuit  in  curia  diSlae  dominae  re- 

lore  the  c^ticis  *      J  ,     ,  ,"*'  ."^  /»       . 

adfatisfacicn-  ginue  niinc  coram  ipfa  regina  apud  Weftmonafterium  praediSJum,  fci- 
aum  was  pro  -  licet  2  o  die  Ncvembris  amio  regni  didlae  dominae  reginae  nunc  fe~ 
tarne^d  'and     cundo,  ipfe  idem  'Jonathan  pro  reverfione  judicii  praediBi  profecutui 
filed.  '         fuit  extra  curiam  Cancellariae  diSlae  dominae  reginae  apud  Weftmo- 
naflerium  praedicium  in  comitatu  Middlefexiae  tunc  exijtentem,  quod- 
dam  breve  diSlae  dominae  reginae  de  errore  corrigendo  in  recordo  et 
froceffu,   acetiam  in  redditione  judicii  illius,  diredlum  dileSio  et  Jideli 
dlBae  dominae  reginae  fohamii  Holt  7niUti  tunc  et  adhiic  capitali 
jufticiario  ipfius  dominae  reginae  ad  placita  cora^n  ipfa  regina  tenenda 
ifjignato,  per  qucd  quidem  breve  diBa  domina  regina  praefato  capi- 
tali jufticiario  fuo   mandavit,   quod  fi  judicium  indc  redditum  fuit, 
tunc  recordum  et  proceffum  loquelae  praediSlae  cum  omnibus  ea  tan- 
gentibus  coram  jufiiciariis  fuis  de  comnmni   banco  et   baronibus  fuis 
de  fcaccario  dc  gradu  de  la  coife  in  camera  fcaccarii  diBae  dominae 
reginae  apud  Weftmonafterium  die  Sabbat i,  videlicet  27  die  tunc  in- 
ftantis  menfis  Novembris,  venire  facer  et,  ut  diSli  jufticiarii  de  com- 
nmni  banco   et   barones  de  fcaccarto,  vifis  et  examinatis  recordo   et 
prcctffu  prardiBis,  ulterius  inde  in  ea  parte  fieri  facer ent,  quod  de 
jure  et  fecundura  formam  ftatuti  in  hujufmodi  cafu  editi  et  prcvi/i  foret 
facieridum,  virtute    cujus   quidem  brevis    de   errore  corrigendo  idem. 
*  CO  pi  talis  jufticiarius  poftea,  fci  licet  eodem  27   die  Ncvembris  prae~ 

diBi,  tranfcriptum  recordi  et  prcceft'us  loquelae  et  judicii  praediBo- 
rtim  cum  omtiibus  ea  tangentibus  coram  praefatis  jufticiariis  diBae 
domi?iae  reginae  de  communi  banco  et  baronibus  de  fcaccario  de  gradu 
de  la  coife  in  camera  fcaccarii  apud  Weftmonafterium  praediBum 
tranfmijit,  ubi  eadem  adhuc  remanent,  et  quod  praediBum  breve  de 
errore  corrigendo  in  eadem  camera  fcaccarii  praediBi  adhuc  pendet 

2  indeter- 
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indeterminatatii,  et  judicium  praediflum  in  eadem  curia   diSiac  do- 
viinae  reginae  nunc  coram  ipja  regina  adhuc  in  plena  fuo  robore  re- 
manet  minime  adnullatum,  prout  per  recordum  inde  in  eadem  curia 
diSlae  dominae  reginae  nunc  coram  ipfa  regina  plenius  liquet  et  ap- 
paret :  et  idem  Mattheus  ulterius  dicit,  quod  pojl  profecuiioncm  prae- 
di£fi  brevis  de  crrore  corrigenda^  et  ante  retornam  inde,  necnon  ante 
praediBum  breve   de    capias  ad  fatiifaciendum  de  vel  fuper  judicio 
praediBa    -verfus   pracfatum   Jonathanem   Wilfon  profccutum   retor- 
natum  et  affilatum  fuit  in  curia  diclae  dominae  reginae  nunc  coram 
ipfa  regina  apud  Wejlmonafterium  praediBum,  Jalicet    22  die  A^o- Rail  in  error. 
'•cembi-is  anna  regni  diBae  dominae  reginae  nunc  fecundo,  idem  Mat- 
theus Wilfon,  et  quidam  Booth  Chadderton,  et  Ricbardus  ll'collojhn, 
J)er  nomina  Booth    Chaddcrton   de  Stanhop  Jlreet  in  parocbia  fanSii 
dementis  Dacorum  in  comitatu  Middlefexiae  generofi,  Matthei  Wilfon 
de  York  Jlreet  in  parocbia  fanSli  Pauli  Ccvcnt  Garden  in  comitatu 
praediSlo  coqui,  et  Richardi  Woollaflon  de  Wormlcy  in  comitatu  Hert- 
ford armigeri,  in  propriis  perfonis  fuis  venerufit   in  praediSlam  cu- 
riam di5lae  dominae  reginae  nunc  coram  ipfa  regina  apud  Wefimona- 
Jlerium,  et  fccujidum  for  mam  fatuti  pro  evitatione  minime  neceffa- 
riarum  dtiattonum   executionum   inde   editi  et  prcvifr,  recognoverunt 
fe  debere,    et  qui  I i bet  eorum   re  cognovit  fe  debere,  praediSlo  Thamae 
Parkins  51/.  et  10  s.  legalis  monetae  Angliae,  folvendos  eidem   Tha- 
mae,   executoribus  vel  affipiatis  fuis,    et  ni[i  fecerint,  iidem  B.  M. 
et  R.  concefjerunt,  et  quilibet  eorum  conccffit  fro  fe,  praediSios  5 1  /. 
et  \os.  de  terr  is  et  cat  alii s  fuis,  et  eorum  cujifli  bet,  fieri  et  ad  opus 
dicli  Thomae  levari ;  fub  conditione  tamen,  quod  fi  praediSius  Jotja- 
than  profequeretur  praediSium. breve  de  e?-rore  cum  effeSlu,  ac  ft  ju- 
dicium praediBum  affirm  at  um  foret  verfus  praediBum  fonathanem, 
tunc  fi   idem  Jonathan  fatisfaceret  et  folveret  diBo  Thotnae  damna 
praediBa,  acetiam  omnia  talia  cuftagia  et  dafnna  qualia  adjiidicata 
forent  diBo  'Thojnae  occafione  dilationis  executionis  J'uae  fuper  judicio 
pracdiBo  praetextu  profecutionis  diBi  brevis  de  errore,    tunc  recog- 
nitto  ilia  vacua  foret,  et  nullius  effeBus ;  prout  per  recordum  inde  in 
praediBa  curia  diBae  dominae  reginae  nunc  coram  ipfa  regina  apud 
Wefimonaflerium    remanens  plenius  apparet :  et  hoc   idem   Mattheus 
par  at  us  eft.  verificare,  unde  (ut  prius)  petit  judicium,  et  quod  prae- 
diBus  Thomas  P.  ab  aBione  J'ua  praediBa  inde  verfus   eundem  Mat- 
tbeum  habenda  praecludatur,  &c. 

Ri.  Acherley. 

To  this  rejoinder  the  plaintiff  demurred  generally,  and  the  de-  ,  salk.  321. 
fendant  joined   in   demurrer,  and  adjudged  for  the  plaintiff  £^/?^;- 6  Mod.  130, 
term  3  Ann.  B.  R.  becaufe  the  rejoinder  is  a  departure  from   the  '^^' 
bar.     Cro.  Car.  76.     This  term  a  motion  was  made  by  Woollaflon  See  before, 
the  defendant  in  the  principal  aclion,   to  fet  afide  this  capias  ad  ^^- 
fatisfacie7idum  as  irregular,   becaufe  it  was  fued  out  returnable  </zV  c."B.'war/" 

Iwhie  V.  Bendail. 
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liinae  proxime  pojl  o5laba%  fanSii  Martini y  which  was  the  2  2d  of 
t'f.  .^°  "  n^'  November,  and  that  very  day  the  writ  of  error  fued  out  by  Wcollaflon 

held  in  B.  R.      ,  ,  ,,  ,  r  i  •   i       i  •  r    ■   r     •       i 

Ea(ieri6Geo.  tne  20tn  was  allowed:  alter  which  the  capiat  ad Jatujaciendum 
2.  between  was  filed,  but  returned  the  iame  day.  And  adjudged,  this  capias 
NTchorfon.      ad  fatisfaciendum  was  well  fued  out  to  charge  the   bail,    and  the 

motion  was  denied  May  5.    Pafch.    3   Ann.  B.  R.  Parkins  verf. 

fVoollaJlon.     Raymond  for  the  plaintiff,  Acherley  for  the  defendant. 


The  principal  Officers  in  the  Law, 

Pafch.   5  Aimae  reginae,  A,  D.   1706. 

'~nHE  righi  honourable  "William  Cowper  efquire,  lord  keeper  of 
•*  the  great  feal  of  England,  ivhich  ivas  delivered  to  him  by  the 
^een  in  council  at  St.  James's,  Odlober  2,  1705.  bei77g  then 
07ie  of  her  Majejlys  coiinfel  at  law. 

Sir  John  Trevor  knight,  niafler  of  the  Rolls. 


Sir  John  Holt  knight,  chief  jujlice. 

Sir  John  Powell  knight,  "] 

Sir  Littleton  Powys  knight,         >  jufices  of  the  King's  Bench. 

Sir  Henry  Gould  knight,  J 


Sir  Thomas  Trevor  k?2ight,  chief  jujlice. 

Sir  John  Blencowe  knight,  "1 

Robert  Tracy  efqidre,  >  juflices  of  the  Common  Fleas. 

Robert  Dormer  efquire,  J 


Henry  Boyle  efqiiire,  chancellor. 

Sir  Edward  Ward  knight,  chief  baron. 

Sir  Thomas  Bury  knight,  "] 

Robert  Price  efquire,  >  barons  of  the  Exchequer. 

John  Smith  efquire,  J 

Sir  Richard  Simpfon  knight,  curfitor  baron. 


The  right  honourable  John   lord   Gower,    baron  of  SIttenham, 
xhancellor  of  the  duchy  of  Lancafter. 


^/> 
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Sir  Edward  Northey  knighf,  attorney  general. 

Sir  Simon  Harcourt  knight,  foUcitor  general. 

Sir  John  Darnall  knight,  y  • 

Sir  Joleph  Jekyll  knight,  C,  ^„,^„.,  ferieanis, 

Nicholas  Hooper  efquire,  r-^         J  J 

S'r  Thomas  Parker  knight,  J 

John  Conyers  efquire,  T 

Sir  William  Whitlock  knight,  | 

Aglionby  efquire,  >•  ^een's  cowifeL 

William  Jennings  efquire,  \ 

Sir  James  Mountague  knight,  j 

Sir  Edward  Northey  knight,    attorney  general  of  the   duchy   of 
Lancafter. 

j         Robert  Starkie  efquire,  attorney  general  of  the  county  palatine  of 
'    Lancafter. 

Mr.ferjeant  Bennett,  judge  of  the  Marflialfea. 

Welili  judges. 

\        Sir  Jofeph  ]cky\\  knight,  chief  jujlice,? J  n.     .ychefter,  &c. 
5?r  Salathiel  LovelUw^^/,  yj        J 

i 

Mr.ferjeant  Hook,  ?  jn-^^^  o/North  Wales. 

Stephen  Harvey  ejquire,  ^  ^  ^        -^ 

Mr.ferjeanf^tvt  I  juJlicesofWeHWaleB. 

Mr.  ferjeant  Webb,  S  -^  ^        -^ 

Mr.  ferjeant  Banifter,  ?  jn-^^^    r g^^jj^  ^^i^g^ 

Charles  Cocks  f^w/r^,  i  "^  -^         -^ 

6  Q  Turner 
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Turner  verf.  Beale. 
Pafch.  5  Aim.    B.  R.   Apr.  lo,   1706. 

s.C.  Saik.  '  I  'HE  plaintiff  brought  an  adion  upon  the  cafe  againfl  the 
521.  p.  24.,  J^  defendant,  upon  d,n  indebitatus  ajjiimpfit  fur  100/.  for  goods 
Cafe  on  an  ^^'"^  ^"^  delivered  by  the  plaintiff  to  the  defendant,  June  i,  1705. 
indebitatus  for  upon  a  qudiitum  meruit,  and  an  injimul  computajfent :  to  the  laft 
goods  fold  and  promifes,  and  to  the  whole  fum  of  100/.  in  the  firft  promife  men- 
jVoLiJum  tioned  befides  37/.  part  thereof,  the  defendant  pleaded  Jion  af- 
■705-  fumpfit ;    upon  which  iffue  was  joined.     Et  quoad  cafdem  triginta 

Plea  as  to  a!l  gf  fcptem  Hbras  de  diSla  fumma  centum  librarujn  in  eadem  prima 
ot\\\J\ool  pf'OffdJJijne  et  ajfumptione  mentionatas,  idem  Abrahamus  \yiz.  the 
mn  o£umpftt.  defendant]  dicit  quod  ipfe  non  potejl  dedicere,  quin  iffe  ante  cBa- 
vum  diem  Novetnbr'is  anno  domini  millejimo  feptingentejimo  tertio  in- 
^'^^?P^  Y''  ^'''^'^^'^^  fi^^^  praediSio  Johanni  tu7-ner  in  eifdem  triginta  et  fcptem 
adion.  libris,  pro  ovibus  et  agnis  [viz.  the  goods  in  the  declaration]  eidem 

Abrabamo  per  praefatum  Johannem  'Turner  ante  teinpin  illud  ven- 
ditis  et  delibcratis,  ac  ante  eundem  oSlavum  diem  Novembris  in  confi- 
deratione  inde  fuper  Je  ajjiimpfit   et  promifit  folvere   diSlo    "jchanfii 
Turner  eafdem  triginta  et  feptem  libras ;   et  Jic  non  potejl  dedicere^ 
quin  praedicius  fohannes  Turner  damna  fua  occofione  non  folutionis 
earundem  triginta  ct  feptem  librarum  verfin  ipfum  Abrahamum  re- 
But  in  ftay  of  cuperare  debeat :  idem  tamen  Abrahamus  petit  quod  perfona  fua,  nee 
execution  as    ^^^  ^-^^  apparatus,  AngUce  wearing  apparel,    tor  alia,  Anglice  bed- 
fon,  yf.  he    ding,  ac  injiru7nenta  necejjaria  pro  ejus    occupatione,    quae  non  ex- 
pleads  the  fta  ceduut  decern  libras  in  valor e,  Jint  femper  exonerata  et  libera  de  et 
*"'^  6  for  in"  ^^   omni  cxecutione  per  praefatam  fohannem  in  hac  parte  habenda, 
folvent  debt-  juxta  fomuim  jlatutt  in  parliamento  dominae  reginae  nunc  apud  Wejl- 
on.isfc.         mojiafterium  in  comitatu  Miidlejex,  nono  die  Novembris  anno  regni  fui 
fcundo  per  prorogationem  tento  editi,  intitulati.  An  adl  for  the  dif- 
charge  out  of  prifon  fuch  infolvent  debtors  as  fliall  ferve,  or  procure 
a  perfon  to  ferve,  in  her  Majefty's  fleet,  or  ariny  ;  quia  dicit,  quod  ipfe 
idem  Abrahamus  praediSio  oSlavo  die  Ncvembris  anno  domini  1703.  in 
eodem  fatuto  mentionato,  nee  non  ante  a  et  poftea,  fuit  prijonarius  aSfu- 
That  he  was  dUter  in  prifon  a  et  gaola  dominae  reginae  de  marrefcalcia  ejufde^n  dominae 
in  prifon  on     reginae  coram  ipfa  regina,  fib  ciflodia  Francifci  Southard  armigeri  cu- 
^^^^jj'^j'j^l  jlodis  prifonae  illius,  de  et  fuper  aBione  ad  fcEiamRdmundi  Warnford 
jor  debt.        pro  dcbito  [dicta  prifona  tunc  et  adhuc  cpud  Soiithivark  in  comitatu  Sur- 
That  at  the    fev  exi/lente)  quodque  ad  generalem  quarterialem  ftjjicnem  pads  dictae 
^Tfe'ffions"  of  ^^^^^"''^  reginae  tent  am  apud  Guilford,  in  et  pro  eodem  comitatu  Surrey , 
the  peace  13    die  fovis  1 3  die  JulU  anno  regni  dictae  dominae  reginae  nunc  tertio, 
July  170+.     coram  fohamie  Fulbam  et  Johanne  Lade  armigeri s,  et  aliis  fociis  fuis 
jiifliciariis  ipf.us  dominae  reginae  ad  pacem  in  dicto  comitatu  Surrey 
2  confer- 
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confcrvandam  affignatis^  ipfe  diSitis  Abrahamiis  prifonarius  in  forma 

praedi£la  tunc  etiam  cxijiens,  per  eofde^n  jufticiarios  pads  in  aperta  , 

curia  ilia,  virtute  ac  juxta  for?)iam  Jlatuti  praediSli  de  ct  ab  impri-  he  was  dif- 
fonameiito fuo praediBo  debit o  viodo  relaxatm  et  exonsratin  fuit ;  abjque  of^^^f^fo" "' 
hoc,  quod  idem  Abrahamus  fupcr  feu  poji  praedidlum  oBavum  diem  \ 

Novembris  anno  domini   1 703  fupradiBo  afumpjit  fupcr  fe  quoad  Traverfe  of  j 

eafdem  37/.  modo  ef  forma,  protit  praedicius  fohannes  fuperius  inde^^^l^°''  \ 

fiipponit,  et  hoc  paratus  eft  verificare ;  unde  petit  judicium,  fi  prae-  '  \ 

diBus  Johannes  Turner  aliquam  executionem  in  hac  parte  ad  oiie- 
randum  pcrfonam  ipfius  Abraharni,  aut  ejus  apparatum,  toralia  vd 
ivftrumenta  necejfaria  praediBa  habere  debeat,  &c.    Et  profert   bic 

in  curia  idem  Abrahamus  duplicationem  ordinis  exonerationis  illius,  I 

inanibus  et  figillis  diulorum  duorum  jujliciariorum  pads  fuperius  no-  ' 

minatorumfignatam  ct  Jigillatam,  quae  praemiffa  tejlatur,  cujus  datus 
eft  in  diSla  gcncrali  quart  eri  alt  fcfjione  pads  apud  Guilford,  prae  dido 
I'l  die  fulii  anno  tertio ftpradiBo,  &c.  L.  Agar.  i 

Et  praedicius  "Johannes  Turner  dicit,    quod  ipfe  per  aliqua,   per  I 

praediilum  Abrahamum  Juperius  placitando  allegata,  ab  executione  j'ua  \ 

pro   damnis  fuis  in  hac  parte  recuperandis    occafione   non  folutionis  i 

praediciarum   t^j  I.    verfus  perfonam  praediSli  Abrahami   et   omnia  T>ea\aTnT. 
bona  et  catalla  fua  habenda  praecludi  non  debet ;    quia   dicit,   quod  j 

placiium  praediilum  per  praediBum  Abrahamum  fuperius  placitatum,  \ 

materiaque  in  eodem  contenta  minus  fufticientia  in  lege  exiflunt,  ad  \ 

ipfum  Johannem  ab  executione  fua  inde  verfus  perfonam  praefati  Abra-  \ 

hami  et  omnia  bona  et  catalla  fua  habenda  praecludendum,  ad  quod  \ 

ipfe  idem  Johannes  necejfe  non  habet,  nee  per  legem  terrae  tenetur 
aliquo  modo  refpondere :  et  hoc  paratus  eft  verificare.  Unde  pro  de- 
fe^u  fufticientis  refponft  in  hac  parte  idem  Johannes  petit  judicium,  et 
davma  fua  occa/ione  premiftorum  per  executionem  verfus  perfonam  prae- 
diSii.  Abrahami,  et  omnia  bofia  et  catalla  fua  ad  libitum  ipftus  Jo- 
bannis  ftendam  et  kvandamjibi  adjudicari,  &c.  T.  Pengelly. 

Et  praedicius  Abrahamus  dicit,  quod  placitum  praediHum  per  ip-  Joinder  in 
fum  Abrahamum  modo  et  fortna  praediSIis  fuperius  placitatum,  mate-  Demurrer. 
riaque  in  eodem  contenta  bona  et  Jufficientia  in  lege  exiflunt,  ad  prae-  '' 

dicium  Johaiinem  ab  executioJie  fua  inde  verfus  fierj'onam  ipftus  Abra- 
hami et  ejus  apparaium  toralia  ac   inftrumenta  7ieceffa7-ia  pro  ejus 

occupatione,  quae  non  excedunt  10/.  in  valor e,  habenda  praecluden-  ] 

dum ;   quod  quidem  placitum,   jnateriamque  in  eodem  contentam,   ipfe 

idem  Abrahamus  paratus  eft  veriftcare,  et  probarc  curiae,  &c.    Et  ' 

quia  praediBus  Johannes  ad  placitum  illud  non  rcfpondet,  n-x  illnd 
hucufque  aliqualitcr  dedicit,  ipfe  idefn  Abrahamus,  ut  prius,  petit  ju- 
dicium, et  quod  praediBus  Johannes  Turner  ab  omni  executione  qua- 
cunque  in  hac  parte  habenda,  ad  onerandum  pcrfonam  ipftus  Abrahami, 
aut  ejus  apparatum  toralia  vel  inftrumenta  praediBa  praechidatWy  C?f . 

Mr. 
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Mr.  Pengeliy  for  the  plaintiff  took  exceptions  to  the  plea,  becaufe 
the  feveral  fadts,  required  by  the  adt  of  parliament  to  be  done,  to 
intitle  the  juftices  of  peace  to  a  jurifdidion,  were  not  averred  to 
have  been  done :  without  which  the  juftices  had  no  power  to  make 
fuch  an  order  of  difcharge,  as  is  fet  forth  in  the  plea ;  and  therefore 
that  the  defendant  ought  exprefly  and  particularly  to  have  fhewn, 
that  he  petitioned,  that  the  creditor  was  fummoned,  that  ;he  lifted 
himfelf  a  foldier,  &c.  as  the  ftatute  has  appointed. 

Mr.  Eyre  for  the  defendant  infifted  upon  it,  that  all  thofe  omif- 
*  fions  were  fupplied  by  the  general  allegation,  that  the  defendant  was 
difcharged  fecundiim  formam  ftatuti  ;  for  if  any  of  thofe  fadts  were 
omitted,  be  could  not  be  faid  to  be  difcharged  according  to  the  form 
of  the  ftatute;  and  for  that  purpofe  he  cited  Cro.  Jac.  609.  Johnfoji's 
cafe,  where  'tis  faid,  many  of  the  faults  in  the  indi(ftment  were 
.  aided  by  the  conclufion,  contra  formam  ftatiiti  in  hujiijmodi  cafu 
editt  ct  provift.  2.  That  if  there  had  been  any  defed:  in  the  pro- 
ceedings of  the  juftices  of  peace  in  this  matter,  it  ought  to  be  ftiewn 
by  the  other  fide,  and  ftiould  never  be  intended,  as  in  the  cafe  in 
Cro.  Car.  280.  In  a  writ  upon  the  ftatute  of  Weflm.  2.  c.  46.  for 
throwing  down  fenfes  in  the  night,  'tis  not  neceflary  to  fet  out  that 
the  landlord  had  right  to  improve ;  but  if  he  has  not,  it  ought  to 
come  on  the  other  fide.  3.  He  argued  it  was  good  upon  a  general 
demurrer,  and  cited  feveral  cafes  of  omiflions  in  pleading,  held  good 
after  a  general  demurrer,  i  Lev.  194.  Cutler  verf.  Southerne.  i  Lut. 
545,  9.  Lee  verf.  Elkin.  He  relied  alfo  on  i  Ventr.  356.  Day 
verf.  Copkjion,  which  though  reported  fhort  by  the  book,  he  took 
to  be  much  fuch  a  plea  as  this.  For  there  it  is  faid  the  defendant 
pleaded  the  ftatute  for  the  difcharge  of  poor  prifoners,  and  that  he 
had  been  difcharged  by  that  adt.  [But  fee  the  fame  cafe  reported, 
Sir  Thomas  Jones  165.  where  'tis  faid,  the  defendant  fet  out  in  good 
form  all  matters  and  circumftances  by  the  adt  neceftary.] 

The  court  wer-e  all  clear  of  opinion  that  the  plea  was  ill,  even  on 
a  general  demurrer ;  becaufe  it  did  not  appear  to  them,  the  necef- 
fary  fadts  not  being  averred  to  intitle  the  juftices  of  peace  to  a  ju- 
rifdidtion,  that  they  had  any  jurifdidlion  in  this  cafe  j  and  judgment 
was  given  for  the  plaintiff.  Adjudged  accordingly,  Hil.  5  Ann. 
Woodrington  B.  R.  inter  Woodrington  et  Deverill,    intr.  Mich.   5  Ann.  B.  R. 

SaikTi"-'    ^°^'  ^'^'  ^"'^  ^^^*  '*■  ^^^^  naught  on  a  general  demurrer,  as  that  cafe 
was,  and  not  aided  by  the  ftatute  for  the  amendment  of  the  law. 


Regina    ' 
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Regina  verf.  Baines. 
Fafch.  5  Ann.    B.  R.      1706. 

MR.  Bcinei  being  removed  by  the  juftices  of  peace  of  the  county  S.  c.   Salic: 
of  Weftmoreland,  from  the  office  of  clerk,  of  the  peace  of  the  ^^°- 
flaid  county,  obtained  a  inandanim  out  of  the  King's  Bench,  to  com-  '  "^^' 

mand  them  to  reftore  him  to  that  office,  or  to  (hew  caufe  to  the  con- 
trary ;  which  writ  follows  in  his  verbis: 

Anna  dei  gratia  AngJiae,  Scotiae,  Franciae  et  Hiberniae  regina^  A  maniivius 
Jidei  defenj'or,  &c.  ctijlodibiis  pans  noflrae,  ac  jujliciariis  noftris  ad  ""  1^'^°''^  •yj'"- 
pacem  in  et  pro  comitatu  illo  conlervandam  necnon  ad  diverfas  felo-  oflke  of  cierk 
nias,  tranfgreJfioneSy  et  alia  tnalefaBa,  in  cojnitatu  noftro  Wejimcrland  of  the  peace. 
perpetrata  audiendiim  et  terminandam  ajjigtiatis,  et  eorum  cuilibet  fa- 
iutem  :  Cum  Richardiis  Bai?ies  generofiis  per  praehoncrabilem  'Thomam 
dominum  Wharton  nuper  cujlodem  rotulorum  pacis  nojirac  in  comitatu 
noftro  JVeJlmorland  praediSlo  dehite  nominatus  et  appunSluatus  fuit  de- 
rictis  pacis  comitatus  praediBi  ;  qui  quidem  Thomas  dominus  Wharton 
plenam  adtunc  hahuit  poteliatem  et  aiithoritatcm  (ut  cujlos  rotidorum 
ejujdem  comitatus)    ad  nominandum    et    appunSfuandutn  eundem  Ri- 
chardu?n   Baines  ch-icum  pacis  ejufdem  comitatus,  habendujn  et   te- 
ne7idu?n  officium    clerici  pacis   comitatus  praedi&i,    quamdiu  fe  bene 
gereret ;  idemque  Richardus  in  cfficiurn  praediEium  et  exercitiuni  iude 
debito  modo  et  rite  admifflis  fuit,    virtute  cujus  idem   Richardus  ad 
exercitium    officii  praediBi,    necno7i  ad  proficua  inde  capienda  jufte 
intitulatus  fuit  et    exifiit ;    vos    tamen  jufticiarii  praediSli  eundem 
Richardiim  ab   executione  officii  fraediSli   minus   rite   amovijiis,    et 
ipfum  ad  exequendmn  officium  praediSlum  recufatis,  ad  grave  damnum 
ipfius  Richardi,  ficut  ex  querela  fua   accepimus :    Nos  igitur  eidem 
Ri  char  do  Baines  celerem  et  feflinatn  juflitiam  in  hac  parte  fieri  vo- 
lentes,    ut  efl  jujlum,  vobis  mandajnus  fir  miter  irijungentes,   quod  im- 
mediate poji  receptionein  hujus  brevls,   eundem  Richardiun  Baines  ad 
executionem  praediBi  officii  clerici  pacis  comitatus  praediBi  reftitu- 
atis,  et  ipfum  ad  exequendum   officium   illud,  et  capiendiim  proficua 
inde  permittatis,   vel  caufam  nobis  fignificetis  in  contranum,    ne  vi 
vefiris  defeBibus  querela  perveniat  ad  nos  iteratim ;  et  qualiter  hoc 
praeceptum    nojlrum  fuerit    execiitum   conftare  faciatts    nobis   apud 
Wefitnonajlerium  die  Sabbati  proxime  poft  oBabis  fanBi  Hilarii,  hoc 
breve  noflrum  nobis  tunc  remittentes.     T.  J.   Holt,  milite  apud  IVcfl- 
inonafieriiim  24  die  Novembris  anno  regni  nofiri  primo. 

Per  regulam  curiae, 
6  R  -  To 
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To  which  writ  the  juftices  of  peace  made  this  following  return  : 

The  return.         Nos    Chriftophorus   Mufgrave   miles    et   baronettus,     Chriftophorut 
Philipfcn  miles,  &c.  cuftodes  pads  ac  jufticiarii  in  bre'ui  hide  fche- 
dulae  annexo  infrafcripti,  Jereni[fimae  dominae  reginae  nunc  in  curia 
ipjius  regijtae  coram  ipfa  regina  apud  Weftmonafterium  humillime  cer- 
tijicamiis,  quod  Richardus  Baines  in  eodem  brevi  iiominatus,  exiftens 
clericus  pads  pro  comitatu  Wejtmorland  praedi5fo,  praetextu  inde  ad 
generalem  quart eri ale 7)1  fejftonefn  pads  diStae  dominae  reginae  tentam 
apud  Appleby  in  et  pro  comitatu  Weftmorland  praediSio  decimo  ter- 
tio  die  Aprilis  anno  regni  diSlae  dominae  reginae  primo  coratn  tunc 
jufticiariis  diSlae  dominae  reginae  ad  pacem  in  et  pro  comitatu  illo 
cofifervandam,    necnon   ad  diverfas  felonias,    tranfgrejjiones,    et  alia 
vialefaSla  in  comitatu  Weftmorland  praediSto  perpetrata  audiendut7i 
et  terininandmn  ajjignatis,    durante  tota  fcJ]io7ie  ilia,   7iecnon  ad  ge- 
nerale7n  quarteriahn  fij]ione7n  pads    diSlae   do77iinae  reginae  te7ita7)i 
apud  Kirkby  Kendall  in  ct  pro  C077iitatu  Weftmorla7id  praediSlo  de- 
cii770  quarto   die  yulii    a7ino  pri77io  fupradiSio,    cora7n  Chriftophoro 
Mufgrave  7nilite  et  baronetto,  Richardo  Sa72dford  baro7ietto,  Ch7-ifto- 
phoro  Philipfon  7nilite,    Jacobo  Grah7)ie,    Williehno  Fle77i7ni77g,  Hen- 
rico Grahme,   Edivardo  Wilfon,  fen.    Richardo  Brathwaite,    Jacobo 
Bird,  et  l'ho7na  Dawes,  armigc7'is,  et  foha7ine  Archer  in  medici72is 
do6lore,  tunc  jufticiariis  diSiae  do7mnae  regi7iae  ad  pacem  z«  et  pro 
eodem    co7nitatu    confervandam,    nec7ion    ad  diverfa  felonias,    tra7if- 
grefjiones,  et  alia  maleJaSla  in  eodem  comitatu  perpetrata  audiendum 
ct  ter77n7tandum  af}ig7iatis,  praediSlum  officium  clerici  pads  pro   co- 
77iitatu  illo  exercuit  et  executus  fuit ;  quodque  poftea  et  ante  adven- 
A  complaint    ^^''^  brevis  praediSli,  fciltcet  ad  praediSlam  generalem  quarterialem 
a%i'm[\  iiimti,  fefJione7n  pads  fuperius  idti7no  mcntio7iata7n,  quaeda7n  querela  et  ac- 
feffion^^Vr"^  c///iJ7//o    in  fcriptis  Jufticiariis   pads    in  feJ}io7ie    ilia  exhibita  fuit, 
July,  I  Aiin.  querens   et  accujans    di£lu7n  Richardu77i  Baines  de   diverfis   malege- 
fluris  in  executione  pracdiSli  cffidi  clerici  pads  pro  eodem  comitatu 
perpetratis,   co  quod  ad  praedicla7n  time  iilti7nam   quart eri ale 771  fef- 
Jionc7n  pacts  ipfe  tde7n  Richardus  Baines  cocgit  que^idam   '"i oha/i7iem 
Scctt  de  V/oodfidc  labourer  ad  johenduin  wcivw  folidos  legalis  77ionetae 
A7igliae,  ultra  feoda  Jiia  debita ;  acetiam  quod  praediSlus  Richardus 
Bai7ics  decimo  die  Aprilis  aimo   reg7ii  didae  doi7iinae  reginae   7iimc 
prij7io  fiipradido   excgit  de  quoda7n  prifo7iario  La7ighorne,    et  coegit 
eum  fohere    ct    expe7idere  fu77Wia7n    oElo  folidoru7n  fex   de7iarioru77i 
confimilis  mo7ictae  Angliae,  jro  qiwda7n  proccffu   'uocato  fubpoe7ia  ad 
fuin/7ionendu7n  quatuor  teftcs   ad  evideniias  da7idu7n  ex  parte   ipfnis 
prifonarii  in  ffjio/ie,   qui  quide/n  procejjus,    vocatus   Subpoena,   con- 
ti/u'bat  duodeci/n  li/ieas  et  7ion  amplius ;  quodque  ad  ea7ide7n  ge7ierale7n 
quarterialem  fel]ione7n  pads  tentatn   eode7n   deci7no  quarto  die  Julii 
a7mo  primo  fupradiclo,  fiiper  ple7ia7n  examinationem  et  debitam  pro- 
i  bationan 
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bat'ionem  veritatis  materiarum  eidem  Richardo  Eaincs  iit  fracfertur 
impofitarum  aperte    in    eadem  fcjjione  faBam   ct  habitam  in  prae- 
Jentia  praediili  Richardi  Baines  {qui  exiftens  per   ordincm  ejufdem 
Jejjionis  debite  fummointus  ad  refpondendian    fnatcriis  illis  lit  prac- 
fertur  ei  impofitis,  ad  eandem  fejjionem   in  propria  perfona  fiia  com- 
peruity  et  fefe  per  conftliiun  eruditum   in  lege    dcfendit)    praediSfus 
Ricbardus  Baifies  inde  convi£lus  fuit :  ideoque  confideratum  fuit  per  judgment  by 
curiam   gerieralis    quarterialis  Jejjionis  illius,   quod  praeditlui    i?/- 'he  juitices  to 
cbardus  Baines  ab  officio  clerici  pads  praediSti   comitatus  Weftmor-  ^^°^^^^ 
land  amoveretiir  et   exoneretur,  et  idem  Ricbardus  Baiiies  fuperinde 
ante   adventum    brevis  praediSli  in  aperta   et  plena   curia    fejjionis 
illius  per  curiam  illam   ab    officio   illo  amotus  et  exoneratus  Juit :   et 
praejati  modo  cujtodes  pads  ac  jujticiarii   in  brevi  praeditio  injra- 
Jcripti  uJterius   certijicant^    quod    praefatus    Ricbardus    Baines   non 
fuit    nominatus  Jve    appiinSluatus   effie   clericus  pads  pro   comitatu 
Wejimorland   praediBo   ad   officium    illud    exqucndum,    ad    aliquod 
tempus  pojl  praediSiam  amotio7iem  et  exonerationcm  ejujdem  Richardi 
Baines  ab  officio  Juo  praediBo ;  et  quod  praeboiiorabilis  Thomas  comes 
*rhanet,    cujios  rotulorum  pads  dominae  reginae  tiunc  in    et  pro  co- 
mitatu Wejimorland  praediBo  exijlens  debito  modo   afjignatus  et  con- 
Jlitutus,  cui  de  jure  pertinet  nominare  et  appunBuare  clericum  pads 
pro  comitatu  Wellmorland  praediBo,  pop:  amotioiiem  et  exonerationem 
praediBi  Richardi  Baines  ab  officio  clej'ici  pacts  pro  comitatu  Weji- 
morland praediBo,  et  ante  adventmn  hujus  brevis,  nominavit  et  ap- 
punBuavit  quendam  Thomam  Carleton  generofum  fore  clericum  pads 
comitatus  praediBi,     eodem   T'homa    Carleton    adtunc  exijlente  per- 
fona habili  et  fufficiente  rejidente  in  diBo  comitatu   We/lmorland,   ad 
exequendum    officium  praediBum,   quam  diu  Je  bene  gejjerit :    et  ea 
de  caufa  nos  praefati  cujlodes  pads   ac  jijliciarii  ut  praefertur  in- 
frafcripti  praefatum  Richardum  Baines  ad  locum  et  officium  clerici 
pads   pro    comitatu    Weflmorland  praediBo   rejlituere   non  poffiimus^ 
prout  per  breve  praediBum  7iobis  praecipitur. 

There  was  llkewife  a  certiorari  direfled  to  the  fald  juftices  oi Certiorari  \o 
peace,  to  command  them  to  certify  all  orders  againfl:  William  At-  ^^^.°^^  °^^^"^ 
Idnfm  and   Richard  Baines,  made  by  the  faid  juftices,  or  any  of  and  Atkinfon. 
them,    which   writ   of  certiorari   bore   tejle,  June  25.   1°   of  the 
Queen,  and  was  returnable  a  die  JanBi  Michaelis  in  imum  inenfem ; 
upon  which  the  order  againfl  Baines  only,  reported  hereafter  at 
large,  was  returned. 

Exception  was  took  to  the  return  of  the  mandamus,  that  the  of- 

r     r  -1  in-  c  Ifon  a  return 

fenle   was   uncertainly   alleged,  tJf.    and    therefore    a   peremptory  jq  ^  „„„^y. 
mandamus  was  prayed  ;  but  the  court  faid,  the  order  was  a  judg-  fui,  a  judg- 

^      ■'  ment  by  the 

juftices  of  peace  for  removal  of  a  clerk  of  the  peace  is  returned,  on  a  complaint  to  them  made  of  offenfes, 
though  uncertainly  returned,  no  perecrptory  mandamus  ihall  go,  while  the  judgment  is  in  force. 

ment, 
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mcnt,  till  fet  afide,  and  therefore  advifed  the  council  for  Mr, 
Bdines  to  take  exception  to  the  order  returned  on  the  certiorari, 
but  refufed  to  grant  a  peremptory  mandamus.  Whereupon  the 
council  for  Mr.  Baines  took  the  fame  exceptions  to  the  order,  as 
are  hereafter  mentioned  at  large.  And  when  the  court  were  ready 
to  give  their  opinion,  Mr.  Attorney  General  Nortbey  took  excep- 
tion to  the  certiorari,  that  the  order  was  not  thereby  removed, 
becaufe  the  certiorari  was  to  remove  all  orders  againft  Atkinjon  and 
Baines,  and  the  order  returned  was  againft  Baifies  only,  where- 
upon the  certiorari  was  quaflied,  Mich.  4  Jinn,  after  having  heard 
council  on  both  fides.  [See  the  report  of  it  before,  1199.]  And 
on  a  new  certiorari  ifliied,  the  order  following  was  returned  up, 
made  at  the  general  quarter-felfions  of  the  peace  for  Wejhnoreland^ 
held  the  14th  of  'July  the  firft  of  this  Queen. 

The  nrJer  of      Whereas  by  a  complaint  and  charge  in  writing  at  this  fefilons, 
the  juihces.    j^^jj  ^j^^  £^j^   j  ^^j^  j^y   oi  July,  preferred  and   exhibited   to   this 

court,  againft  Richard  Baines  of  Appleby  in  this  county  of  JVefi- 
morland  gentleman,    clerk  of  the  peace  for  the  faid  county,  who 
the    loth  day  o'i  April  laft  paft,  and  during  the  whole  laft  general 
quarter-fefilons  of  the   peace  held  for  this  county,  did  claim  and 
exercife  the  faid  office  of  clerk  of  the  peace  for  this  county,   the 
faid   Richard   Bai?ies    was    charged  with  divers  mifdemeanors   by 
him  committed  in  the  execution  of  the  faid  office  of  clerk  of  the 
The  mifde-    peace  for  this  county,  viz.  that  he  the  faid  Richard  Baines,  the 
faid  loth  day  of  April  laft,  did  exadt  from  one  prlfoner  Langhorne, 
and  compel  him  to  pay  and  expend  the  fum  of  eight  fiiillings  and 
fix  pence,  for  a  fubpoena  to   fummon  four  witnefles   to  give  evi- 
dence for  him  in  the  feffions,  which  fubpoena  contained  but  twelve 
lines ;  and  that  the  faid  Richard  Baines  alfo  did  at  the  faid  general 
quarter-feffions  held   for   this   county  exadt  of  one  John  Scott  of 
Woodfide,  a  poor  labourer,  and  force  him  to  pay,  the  fum  of  nine 
(hillings  more  than  his  juft  fees;   and  alfo  that  the  faid  Richard 
Baines    had    committed    divers    other    exadions    and   extortions 
particularly  mentioned  in   the   faid   charge   in   writing,    and   now 
at   this   general    quarter   felTions,    held   by   adjournment    on    the 
faid  28th  day  of  Augtift,  upon  due  examination  in  open  court  of 
the  faid  matters  alleged  againft  the  faid  Richard  Baines,   who  by 
order  of  this  court  hath  been  duly  fummoned  to  anfwer  the  fame, 
and  did  attend  in  perfon,  and  had  particular  notice  of  each  charge 
againft  him,  and  made  defenfe  by  his  council  thereunto,  and  upon 
full  proof  of  the  premifi"es  made  in  open  court,  it  doth  appear  to 
this  court,  that  the  faid  Richard  Baines  hath  mifdemeaned  himfelf 
in  his  faid  office  of  clerk  of  the  peace  of  this  county,  and  in  exe- 
cution  thereof,    by   exading  and  extorting  by  colour  of  his  faid 
office  from  the  faid  prifoner  Langhorne  the  faid  loth  day  of  April 
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laft  'part,  the  fum  of  fix  fliilllngs  for  the  faid  fuhpoena^  to  fumnion 
the  faid  four  witnefles,  which  is  three  fliillings  and  fix  pence  more 
than  the  accuftomed  fee  of  right  due  for  the  fame,  and  by  exacting 
and  extorting  by  colour  of  his  faid  office  at  the  faid  laft  general 
<juarter-feffions  from  the  faid  'Johi  Scott  nine  fliillings  more  than 
his  juft  fees;  and  thereupon  this  court  doth  openly  in  court  dif- 
•charge  and  remove  the  faid  Richard  Baines  from  the  office  of  clerk 
of  the  peace  of  this  county  of  Wejimor eland,  and  he  is  hereby  by 
"this  court  difcharged  from  the  fame  accordingly. 

Ter  curiam^  Thomas  Carkton  cleric,  pacts. 

Divers  exceptions  were  taken  by  Mr.  Bai?2es's  council  to  this 
order,  which  were  argued  feveral  times,  and  it  was  infifted  upon 
by  them  that  this  order  ought  to  be  quafhed.     They  faid,  that 
though  before  the  a<fl  of  i  in//.  &  Mar.  fej'.  i.  c.  21.  the  clerk  Office  of  clerk 
■of  the  peace  was  removable  by  the  cii/ios  rotii/oritm,  yet  now  by  °^  ^^^  P'^*^''- 
virtue  of  that  ftatute  he  has  a  freehold  in  his  office,  it  being  enaft- 
.€d  by  that  flatute,  that  the  cuj/cs  rotuloriim  fliall  appoint  the  clerk 
of  the  [peace  for  fo  long  time  as  he  fliall  v/e!l  demean  himfelf  in 
his  faid  office;  and  that  freeholds  are  fo  much  favoured  by  the 
law,  that  all  ads  which  would  avoid  an  eftate  of  freehold  muft 
be  taken  ftriftly,  and  executed  precifely,  and  therefore  a  man  can- 
not avoid  an  eftate  of  freehold  for  a  condition  broken,  without  an 
adlual  entry.     'Tis  true  the  freehold  the  clerk  of  the  peace  has  in 
his  office  is  by  the  fame  a(fl  fubjedted  to  the  jurifdidtion  of  the 
iuftices  of  the  peace,  fo  that  for  a  mifdemeanor  committed  by  him 
in  his  office  they  may  remove  him  in   a  fummary  way ;    for  it 
is  enafted  in  the  fame  ftatute,  JeB.  6.   that  if  any  clerk   of  the 
peace  fliall  mifdemean  himfelf  in  the  execution  of  his  office,  and 
thereupon  a  complaint  and  charge  in  writing  of  fuch  mifdemeanor 
lliall  be  exhibited  againft  him  to  the  juftices  oi  the  peace  in  their 
general  quarter-feffions,  it  fliall  be  lawful  for  the  faid  juftices,  or 
the  maior  part  of  them,  from  time  to  time  upon  examination  and 
-due  proof  thereof  openly  in  their  faid  general   quarter-feffions  to 
fufpend  or  difcharge  him  from  the  faid  office ;  and  that  then  the 
ciij/os  rotii/orum  fliall  appoint  a  new  clerk  of  the  peace.     But  then 
the  juftices  of  peace  in  cafe  of  fuch  removal  muft  purfue  the  me- 
thod which  that  adl  has  prefcribed,  and  if  they  do  not,  all  their 
proceedings  will  be  void.     And  proceedings  in  cafes  of  this  nature, 
which  are  to  deprive  a  man  of  his  freehold  in  a  fummary  way, 
without  letting  him  be  tried  by  his  peers,  are  always  conftrued 
ftridly,  and  never  fupplied  by  intendment  of  matter  which  don't 
appear  on  the  face  of  them. 
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This  ftatute  therefore  gives  the  juftices  of  the  peace  a  power  to 
remove  the  clerk  of  the  peace. 

1 .  For  mifdemeanors  in  the  execution  of  his  office. 

2.  This  removal  muft  be  upon  a  charge  in  writing  before  them 
of  fuch  mifdemeanors.  And  this  is  but  agreeable  to  common 
juftice,  that  the  party  may  know  his  charge,  that  he  might  have 
a  fair  opportunity  to  make  his  defenfe :  but  in  this  cafe  it  don't 
appear,  that  there  was  any  charge  in  writing  againft  Mr.  Bamei 
for  any  mifdemeanors  committed  by  him  in  his  office. 

For  the  firft  part  of  the  order  is  only  a  recital  of  a  charge,  ac- 
cording to  the  inference  or  apprehenfion  of  the  juflices,  that  Mr. 
Bai?ies  mifdemeaned  himfelf,  and  cannot  be  took  to  be  the  charge 
itfelf,  but  only  is  a  narrative,  that  there  was  a  charge,  which  as 
they  took  it,  imported  mifdemeanors.  If  it  had  gone  no  further, 
that  had  been  plainly  ill,  not  only  becaufe  it  does  not  appear  there 
was  any  charge  of  mifdemeanors,  but  likewife  becaufe  it  is  too 
uncertain  and  general,  'viz.  divers  mifdemeanors,  Cr.  for  the  mif- 
demeanors ought  to  be  fpecified,  that  the  court  here  may  judge, 
whether  they  were  mifdemeanors  in  his  office  or  not. 

Then  as  to  the  fads  after  the  viz.  they  are  not  fufficlently  fet 
forth. 

For  as  to  the  fadl  in  relation  to  LanghornCy  that  don't  appear 
to  [relate  to  Mr.  Baifies's  office  of  clerk  of  the  peace,  as  it  is  fet 
out  in  the  order.  For  i.  it  is  not  faid  to  be  done  colore  officii-. 
In  Hiitt.  70.  Liiidlef?.  cafe,  in  an  information  againft  the  under- 
Iheriff  of  Tork,  for  taking  i  /.  \os.  for  making  a  warrant  on  a 
capias  ad  fatisfaciendiim,  it  was  held  not  enough  to  fay,  he  colore 
officii  did  it,  but  it  ought  to  be  fhewn,  to  whom  the  capias  ad  fa- 
tisfaciendum  was  diredled. 

2.  It  don't  appear  the  %s.  and  bs.  was  too  much,  or  more  than 
was  his  due. 

3.  It  don't  appear,  the  fubpoena  was  to  fummon  witnefTes  to 
the  feffions  of  the  peace  of  Wejitnoreland,  or  that  Mr.  Baines  made 
the  fubpoena  as  clerk  of  the  peace  of  Wejlmor eland. 

4.  'Tis  faid  Mr.  Baines  compelled  Langhorne  to  pay  and  expend 
8i.  and  td.  but  'tis  not  faid  to  whom  Mr.  Langhorne  paid  the 

8  J.  and 
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Ss.  and  6  J.  nor  that  Mr.  Baines  received  it;  but  it  fliould  be  Co 
exprelly  averred,  and  that  Baines  extorfive  received  it. 

Then  as  to  the  fafl  in  relation  to  Scott^  it  is  laid  as  ill : 

1.  It  Is  not  faid,  Baines  colore  officii,  or  extorfive  exaded  of 
Scott,  &c. 

2.  h  is  not  faid  for  what  he  forced  Scott  to  pay  the  gs. 

3.  It  is  not  faid  to  whom  Scott  paid  them. 

4.  It  don't  appear  but  that  9  s.  were  due  from  Scott  more  than 
his  fees,  and  therefore  it  fhould  have  been  faid,  Baifjcs  forced  Scott 
to  pay  9^.  pro  feodis,  et  ultra  feoda. 

And  therefore  for  thefe  reafons  the  council  for  Mr.  Baines  in- 
fifled  on  it,  that  this  order  was  ill,  and  ought  to  be  quaflied. 

E  contra  it  was  argued  for  the  Queen,  that  the  order  was  good, 
and  ought  to  be  confirmed,  and  it  was  infifted  on  by  the  Queen's 
council,  that  this  flatute  of  i  Will.  &  Mar.  c.  2  1 .  does  not  make 
this  office  of  clerk  of  the  peace  a  freehold  by  exprefs  words,  but 
only  by  confequence  of  law;  and  though  it  is  a  freehold,  yet  that 
ftatute,  which  has  made  it  fo,  has  fubjeded  it  to  the  juftices,  and 
therefore  this  officer  mufl  take  his  office  with  the  charge. 

1.  Objedt.  They  argued,  that  there  is  not  the  fame  certainty 
requifite  in  an  order  made  by  jullices  of  the  peace,  as  in  an  indid- 

ment.     In  i  Ventr.  37.  the  King  verf.  Nelfon,  a  motion  was  made  vide  i  Sid. 
to  quafh  an  order  for  keeping  a  baftard  child,  becaufe  it  was  faid  4'9- 
to  be  made  ad  fejjionem  in  comitatu  praediBo,    and  did   not  fay,  l,^J 
tentam   pro  comitatu  praediSlo.     Sed  non  allocatur ;    for  fays    the  ' 
book,  fuch  ftridlnefs  is  not  required  in  an  order. 

2.  Objedl.  That  this  order  was  fubflantially  good,  though  per- 
haps it  might  have  been  exprefled  more  fully ;  for  it  does  appear 
upon  the  whole  order,  that  the  flatute  has  been  purfued  in  re- 
moving Mr.  Bairns :  it  appears,  there  was  a  charge  againfl  him 
in  writing,  that  he  had  notice,  and  was  heard  by  his  council, 
what  he  had  to  fay;  that  the  fads  charged  on  him  were  mifde- 
meanors  in  his  office,  for  the  viz.  incorporates  the  fubfequent  par- 
ticular fads  with  the  general  words  before,  and  makes  it  altogether 
a  good  charge  for  mifdemeanors  in  his  office,  being  explanatory  of 
the  general  words  precedent,  and  upon  this  head  feveral  cafes 
were  cited,  to  prove  that  it  was  the  proper  office  of  a  viz.  to  ex- 
plain ; 
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plain;  nay,  that  an  averment  under  a  'uiz.  is  fufficient  of  itfelf; 
and  for  that  i  Saiind.  169.  Skitjner  "vsrf.  Andrews  was  cited,  where 
in  debt  on  an  obligation,  dated  Feb.  8.  19  Car.  2.  the  condition 
was  to  perform  an  award  to  be  made  on  or  before  the  16th  of 
March  next  follov/ing  ;  the  defendant  pleaded  no  award  made ; 
the  plaintiff  replied,  that  the  arbitrators  after  making  the  bond,  and 
before  the  exhibiting  the  bill  of  the  plaintiff,  viz.  the  faid  16th  of 
March,  made  that  award,  and  then  affigns  a  breach,  &c.  the  de- 
fendant demurred ;  and  'twas  adjudged,  that  this  averment,  that 
the  award  was  made  on  the  16th  of  March  under  the  viz.  was 
fufficient.  Befides  they  urged  farther,  that  if  the  viz.  was  not  in 
this  cafe  took  to  be  explanatory,  the  order  would  be  nonfenfe,  be- 
caufe  it  began  after  the  viz.  with  the  word,  That,  (Sc. 

Wea'sPrec.  2.  Obj.  They  further  faid,  that  an  indidlment  good  to  a  com- 
fecf'qr^""o  "^°"  intent  is  well,  Co.  Lit.  303.  much  more  in  the  cafe  of  an 
order  ;  and  they  cited  i  Sid.  91.  The  King  verf.  Cover,  as  a  flrong 
cafe  for  them.  In  an  indidment  againft  the  bailiff  of  a  hundred 
for  extorfion,  fcilicet,  that  colore  officii  he  took  50  s.  held  good  after 
a  verdidl,  though  ill  on  a  demurrer.  And  Sir  Thomas  Powys  cited 
2  Broiiml.  151.  Dr.  Manning's  cafe,  if  particular  fadls  are  charged 
in  a  bill  in  the  Star  Chamber,  and  afterwards  there  are  general 
words,  as  for  extortion,  oppreffion,  and  other  offenfes ;  if  the  par- 
ticular fadls  are  proved,  he  may  examine  to  other  particular  fadls 
included  within  the  general  words,  and  they  fliall  aggravate,  and 
the  court  will  give  a  higher  fentence  for  them. 

4.  Obj.  'Twas  further  infifted,  that  let  the  reft  of  the  order  be  as 
it  will,  yet  the  judgment  was  full,  and  fufficient ;  for  therein  the 
juftices  have  exprelly  adjudged  Baincs  guilty  of  mifdemeanors  in  his 
office ;  that  this  clerk  of  the  peace  was  the  juftice's  own  officer, 
and  therefore  they  had  a  greater  power  over  him,  and  that  the  ju- 
ilices  being  a  court  of  record,  great  regard  was  to  be  had  to  their 
proceedings,  and  'twas  not  to  be  fuppofed  they  would  aft  irre- 
gularly. 

To  thefe  objedlions  it  was  anfwered  by  the  counfel  of  Mr.  Baincs 
particularly. 

And  as  to  the  firft  tliey  faid,  that  as  much  certainty  was  required 
in  orders  as  in  indidlments,  as  to  matters  of  fubftance,  and  fo 
was  the  conftant  experience  ;  but  the  fame  form  was  not  abfolutely 
neceffary,  and  therefore  in  conviftions  for  deer-ftealing  it  was  not 
neceffary  to  have  vi  ct  armis,  contra  pacem,  &c.  and  fo  was  it  ad- 
judged T".  1 2  Will.  2.  B.R.  the  King  verf.  Chandler  and  Speed  [Ante, 
545>  5S1.]  and  therefore  the  words  reported  in  i  Fent.  ij.  that  fuch 
2  ilriftnefs 
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flridtnefs  is  not  neceffary  in  an  order,  miift  be  underftood  accord- 
ing to  the  fubjcft  matter  of  the  queftion,  which  was  about  the  cap- 
tion ;  but  that  book  nor  no  other  fays,  there  need  not  be  the  fame 
ilridnefs  as  to  matters  of  fubftance.  Befides,  Mr,  Vciitris  at  that 
time  was  a  very  young  reporter,  and  might  miftakc,  as  plainly  he 
did  in  what  he  makes  the  court  fay,  lb.  59.  in  relation  to  keeping 
the  ballard  child. 

As  to  the  fecond  objedion,  tliey  faid,  that  tlie  charge  men- 
tioned in  the  order  is  not  a  good  charge,  becaufe  it  don't  appear  the 
raifdemeanors  therein  mentioned  were  mifdemeanors  in  his  office  ^ 
that  the  viz.  in  this  cafe  can't  incorporate  the  fubfequent  fads 
with  the  charge,  nor  be  explanatory,  becaufe  here  tJie  matter  alle- 
ged before  the  viz.  is  nothing  but  a  flory  told  by  the  juftices  of 
what  their  judgment  and  apprehenfion  was,  that  this  was  a  charge 
in  writing  of  mifdemeanors  of  Mr.  Bains  in  his  office;  then  comes 
the  viz.  which  is  to  fliew  the  court,  how  the  charge  was  of  mif- 
demeanors in  his  office,  and  is  no  more  than  if  it  had  been,  viz. 
the  charge  was  that  Mr.  Baines  did  fo  and  fo,  which  when  Hiewn 
don't  appear  to  be  in  execution  of  his  office :  and  this  that  comes 
under  the  viz.  is  to  be  took  to  be  the  very  charge,  and  what  went 
before  only  the  inference  and  colIe6tion  of  the  juftices,  and  therefore 
the  cafe  out  of  i  Saimd.  169.  don't  warrant  this  order;  for  if  the 
viz.  muft  be  took  as  a  fufficient  averment  of  itfelf,  as  'tis  adjudged 
in  that  cafe,  yet  here  what  comes  under  the  viz.  is  not  laid  to  be 
in  execution  of  his  office,  and  therefore  not  a  good  charge.  Befides 
in  that  cafe,  as  reported  in  i  Sid.  370.  'tis  held  but  form,  and  that 
it  had  been  ill  on  a  fpecial  demurrer.  And  'twas  further  infifted 
en,  that  if  the  viz^  was  not  took  to  be  explanatory,  yet  the  order 
would  not  be  nonfenfe,  though  it  began  with,  That,  &c.  becaufe 
that  muft  be  took  to  be  the  very  fubftance  of  the  charge. 

As  to  the  third  objedion,  'twas  anfwered,  that  that  rule,  that 
an  indidment  is  good  to  a  common  intent,  muft  be  underftood 
where  fubftance  enough  appears,  but  in  this  cafe  there  does  not. 
As  to  the  cafe  in  i  Sid.  91.  they  faid,  in  i  Kcb.  357.  'tis  reported,  i  Keb.  jjt. 
that  the  indidment  w^as,  colore  officii  et  extorfive,  which  is  flronger. 
But  Powell  juftice  held  that  cafe  not  to  be  law,  and  as  to  the  cafe 
in  2  Brownl.  151.  'twas  faid,  it  was  a  Star  Chamber  cafe,  but  could 
not  hold  at  common  law  ;  for  the  conflant  pradice  was  againft  it,  as 
well  as  the  reafon  of  the  thing. 

As  to  the  fourth  objedion,  'twas  faid,  that  the  judgment  did  not 

make  the  order  good,  if  'twas  otherwife  ill,  becaufe  'twas  a  con- 

clufion  without  premifTes,  and  as  for  Mr.  Baines  being  the  officer 

.-•©f  the  juftices,  that  would  make  no  alteration,  he  ought  to  have 

6  T  juftice 
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JLiflice  done  him,  and  as  to  matter  of  intendment,  the  court  could 
not  intend  one  way  or  other,  but  muft  take  it  as  the  order  was,  and 
tlierefore  the  counfel  for  Mr.  Baines  concluded  that  the  order  ought 
to  be  quaOied. 

Afterwards  in  tliis  cafe  the  judges  gave  their  opinions  fenatm, 
'  Mr.  juftice  Powys  and  Mr.  juftice  Goiild  held  the  order  good,  for 
the  fame  reafons  ufed  by  the  counfel  for  the  Queen  j  but  chief 
iuftice  Hok  and  Mr.  juftice  Powell  held  the  order  ill,  for  the  rea- 
fons urged  by  Mr.  Barnes's  counfel,  and  were  of  opinion  it  fliould 
be  quaflied.  Whereupon  the  court  being  divided,  the  juftices 
r.t^reed,  the  matter  ihould  be  argued  before  all  the  judges  of  E?igland 
at  Heajeanti  Imi,  and  that  judgment  in  the  King's  Bench  fhould  be 
given  according  to  the  majority  of  their  opinions.  Whereupon  in 
Trinity  term  ^.  it  was  argued  at  Serjeants  Inn  in  Chancery  lane  by 
Mr.  Attorney  Nortbey  for  the  Queen,  and  by  Mr.  Rayvmnd  for  Mr. 
Baines.  And  the  juftices  of  the  King's  Bench  retaining  their  for- 
mer opinions,  fix  of  the  juftices  of  the  Common  Pleas,  and  the 
barons  of  the  exxhequer,  viz.  chief  baron  Ward,  juftice  Blencowe, 
juftice  Tracy^  baron  Bury,  baron  Price,  and  juftice  Dorjtier,  were 
of  opinion  the  order  was  ill,  for  the  abovefaid  reafons,  and  ought 
to  be  quaflied  ;  the  chief  juftice  and  baron  Smith  held  the  order 
good.  And  afterwards  in  the  fame  Trinity  term  the  order  was 
quaftied  by  the  court  of  King's  Bench. 

Smith  verf.  Gould. 

s.  c.  Salk.  TN  an  adion  of  trover  for  a  negro,  and  feveral  goods,  the  defen- 
666.  Y   dant  let  judgment  go  by  default,  and  the  writ  of  inquiry  of  da- 

Trover  don't  mages  was  executed  before  the  lord  chief  juftice  Holt  at  Guildhall  in 
''^m7"^8'°  London.  Upon  which  the  jury  gave  feveral  damages,  as  to  the 
186,  187.  '  goods,  and  the  negro ;  and  a  motion  as  to  the  negro  was  made  in 
2  Lev.  201.  arreft  of  judgment,  that  trover  could  not  lie  for  it,  becaufe  one 
cvtT  ^^6^'  could  not  have  fuch  a  property  in  another  as  to  maintain  this 
1  inft  85,112.  aftion.  Mr.  Salkeld  for  the  plaintiff  argued,  that  a  negro  was  a 
z  inft.  29.  chattel  by  the  law  of  the  plantations,  and  therefore  trover  would 
Regr.  102.   .  j.^  ^^^  j^.^  _  ^j^^^  i^y  ^^  Levitical  law  the  mafter  had  power  to  kill 

v.  N.  B.  88.  his  flave,  and  in  Exodus  xx.  ver.  2 1.  it  is  faid,  he  is  but  the  mafter's 
A.St.i  Ed.6.  j^Qney.  that  if  a  lord  confines  his  villain,  this  court  cannot  fet  him 
Hob^99.  at  liberty:  Fitzh.  Villain  5.  and  he  relied  on  the  cafe  of  Butts  and 
2Cro.  262.  Penny,  2  Lev.  201.  3  Keb.  785.  as  in  point,  where  it  was  held, 
Fitz.  Difcon,  ^^.^,^j^^  would  lie  for  negroes.  Sed  non  allocatur.  For  fer  tot  am 
Went.  OfF.  curiam  this  action  does  not  lie  for  a  negro,  no  more  than  for  any 
txecutors  75.  other  man  ;  for  the  common  law  takes  no  notice  of  negroes  being 
1  Buift.  9s.    jji|fej.gfit  fxovo.  other  men.     By  the  common  law  no  man  can  have 

2  a  pro- 
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a  property  in  another,  but  in  fpecial  cafes,  as  in  a  villain,  hut  even 

in  liim  not  to  kill  him  :  (o  in  captives  took  in  war,  but  the  taker 

cannot  kill  them,  but  may  fell  them  to  ranfom  them  :  there  is  no 

fuch  thing  as  a  flave  by  the  law  oi  EngbnJ.     And  if  a  man's  fcr-  VjdelT.  8.V9 

vant  is  took  from  him,  the  mafler  cannot  maintain  an  adion  for  chambeli '! 

taking  him,  unlefs  it  is  laid  per  quod  fcrvitinm  ami/it.     If  y;',  takes  verf.  n.rvev, 

B.  a  Frenchman  captive  in   war,   A.    cannot  maintain  an  adlion,  bolt's  opinion 

quare  cepit  B.  captivwn  fuiim  Galliciim.     And  the  court  denied  the  ^,'^°/,'-(5. 

opinion  in  the  cafe  oi  Butts  and  Penny,  and  therefore  judgment  was 

-given  for  the  plaintiff,  for  all  but  the  iiegro^  and  as  to  the  damages 

ibr  him,  quod  querem  nil  capiat  per  billam. 

Rcglna  verf.  Truebody, 

TO  a  mandamus  direded  to  the  mayor,  &c.  of  the  borough  of  S-C.  Rep.  q._ 
Leftwithiel  \r\  Corjiwall,  to  reflore  Truebody  to  the  oftice  of  a  i^J^^'  ^ 
■capital  burgefs  of  that  borough,  they  returned  the  conftitution  of  the  jfa  capital 
borough,  and  the  tXcGdon  oi 'Truebody,  &c.  but  they  fliew  further,  burgeuq^ite 
that  Truebody  left  the  borough,  and  lived  out  of  it  for  feveral  years,  '"^^'es  the  cor- 
and  negledled  attendance  at  the  publick  afiemblies,  &c.  and  there-  may  be  aZ 
fore  they  removed  him  from  his  place  of  capital  burgefs.     Sir  "John  franchifcd 
Hawks  for  Truebodv  took  an  exception  to  the  return,  that  it  did  not  ^'"'"'"'^'^'i'- 
appear,  that  Truebody  had  any  notice  or  fummons  to  attend,  and 
fhew  caufe,  why  he  (hould  not  be  removed  ;  which  was  contrary 
to  natural  juflice,  that  a  man  fhould  be  disfranchifed,  without  ever 
being  heard  what  he  had  to  fay  for  himfelf.     Sed  non  allocatur  ;  for 
fer  curiam,  if  a  capital  burgefs  quite  leaves  the  borough,  and  goes 
and  refides  altogether  in  another  place,  there  is  no  need  of  fum- 
■moning  him  before  he  is  removed ;  becaufe  he  has  abdicated  the 
borough,  and  it  is  a  fufificient  ground   for  turning  him  out ;  other- 
wife  if  he  only  left  the  borough  a  while  for  his  health's  fake,  &c^ 
And  the  return  was  adjudged  a  good  return. 

Dunn  qui  tarn,  &c.  verf.  Hinchdy. 

Intr.  Hill.  3  Annae     B.  R.      Rot.  169, 

Bucks,  K.f^Eorgius  Duun  qui  tarn  pro  domina  regina  nunc  qiiam  jvo  S-C.  SalK. 

^  feipfo  in  hac  parte  fcquitur,  queritur  de  Jofepho  Hinchdy  yi^jg  ^  Lgy_ 
in  cujlodia  marrefchalli  marrefchalciae  di.^ae  dominae  reginae  coram  ipf'a  290,  374. 
reirina  exijiente,  de  placito  quod  reddat  di5ffle  dominae  reginae  ct  eidem  An  aftion  qui 

^        .      -^     .  ■%.  .•'  .      .  ,.,  j-^         J       ■         r<7,7;  for  ma- 

Lreorgio,  qui  tarn,  (sc.  viginti  quatuor  libras,  quas  dictae  dominae  \^-^^„  ^^^  fg„_ 
reginae  et  eidem  Georgio,  qui  tarn,  &c.  debet  ct  injufie  detmet ;  pro  ing  buttnns  of 
eo  videlicet,    quod  praediBus  Jofephus  pojl  dccinnan  diem  Fcbruarii  ^'^°°J.  °"'^' 
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/7W/70    domij-ii    mlUefimo  fexcmti'Jimo   mnagefimo  oStavo,  fcilicet  fexto 
die  yiniii  anno  rcgni  diSiae  dommae  reginae  tunc  tertio,  infra  hoc  reg- 
luim  AngJiae,  "oidellcet  apud  Stony  Stariford  in  comitatu  Bucks  prae- 
didlo^  fieri  canjaiit  et  'vendidit  duodecim  duodeiias,  AngUce  dozens, 
fihularum,   AngUce  buttons,  de  ligno  tantum,    et  7nolinataruni^  An- 
gUce turned,  in  imitatione  aUariim  fihularum,  cofttra  forman  fiatuti 
in  hiijujmodi  caju  inde  sniper  editi  et  ^provifi;  per  quod  idem  'Jofephm 
juxta  Jormam  fiatuti  in  hiijufmodi  caju  inde  editi  et  provifi fiorisfecit 
diclae  dominae  regifiae,  et  eidem  Georgio,  qui  tarn,  &c.  quadragin- 
ta  fohdos   pro    quaUbet   duodena    inde,  in  toto   attingente,^  ad  prae- 
di£las  viguiti  quatuor  Ubras ;  et  fuper  inde  aSIio  accrevit  diftae  do- 
minae reginae,  et  eidem  Georgio,  qui  tarn,  &c.  ad  exigendum  et  ha- 
bendum de  praediBo  Jofepho  eafdem  vigifiti  quatuor  Ubras  ;  praediSlus 
tamcn  Jofephus,  Ucet  facpius  requifitus,  praediBas  viginti  quatuor  U- 
bras,  J'eu  aUquem  inde  denariuni,   diBae  dominae  reginae,  et  eidem 
Gecrgio,  qui  tarn,  &c.  fi^u  eoriim  alteri  jiondum  fohit,  fed  iUas  diBae 
dominae  reginae,  et  eidem  Georgio  qui  tatn,  &c.  fohere  omiiino  con- 
tradixit,    et   adhuc    contradicit ;  ufide  idem  Georgius,    qui  tarn  pro 
diBa  domiiia  regina  quam  pro  feipfo  in  hac  parte  J'equitur,  dicit,  quod 
ipje  deterioratiis  cfi,  et  danmum  habet  ad  valentiam  triginta  Ubrarum, 
et  inde  producit  feBam,  &c.     Upon  ;hV  debet  pleaded,  the  caufe  came 
to  be  tried  before  the  lord  chief  baron  Ward  in  Bucks,  and  the  jury 
found  a  fpecial  verdid,  viz.  that  the  defendant,  the  day  and  year 
Sjttons  made  in  the  declaration,  caufed  to  be  made  and  fold  twelve  dozens,  as  is 
.bu^the ihank. ^^^  forth  in  the  declaration.;  and  that  thofe  buttons  were  made  of 
wood  only,  except    the  fhanks   ef  the   faid  buttons^  which  were 
made  of  brafs :  and   then  they  found  farther,  that  there  are  feveral 
buttons   made  of  wood  only,   but  whether  the  buttons  fo  made 
and   fold   are,   and  ought    in  law  to  be  adjudged,    buttons   made 
and  /old  contrary  to  the  ftatute,   the  jury  don't   know,  but  pray 
tlie  advice  of  the  court :  if  the   court   fhould    be  of  opinion  that 
then  are,  then   they  find  the  defendant  owes  the  Queen  and  the 
plaintiff,  qui  tam,  &c.   the  faid   twenty-four    pounds,  &c.  if  not, 
then  they  find  the  defendant  owes  not  the  Queen  and  the  plaintiff, 
■qui  tam,  '&.c.  any  thing.     This  adlion  is  grounded  on    lo  &   ii 
//-?//.  3.  c.  2.     And  it  was  argued  by  Mr.   ferjeant  IFeid,  and  Mr. 
Eyre  for  the  defendant,  that  tJiis  fadl  found  in  the  fpeciaJ  verdid:  is 
not  within  the   ftatute  :    becaufe,  Firft,    they  faid  the  fliank  was 
part  of  the  button,  and  therefore,  that  being  made  of  brafs,  it  was 
not  a  button  of  wood  only :    Secondly,  that  the  preamble  of  the 
ftatute  recited  the  mifchief  to  be  from  making  and  wearing,  and 
the  preamble  explains  the  enadting  part,  fo  that  or  fhould  be  con- 
iTtrued  and,  the  words  being,  that  no  perfon  fhould  make,  fell,  or 
fet  on,  in  the  disjundive ;  but  the  conftrudion  in  order  to  comply 
with   the    preamble,  and  to  prevent   the   mifchief  therein  recited, 
-mull:  be,  that  no  perfon  fhould  make,  fell,  and  fet  on,  and  if  fo, 

thcD 
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then  the  defendant  has  not  incurred  the  penalty  of  this  ftatute,  bc- 
caufe  the  declaration  only  charges  him,  that  he  caufed  to  be  made 
and  fold,  but  not  that  he  caufed  to  be  fet  on.  But  the  court  were 
clear  of  opinion  in  both  points  for  the  plaintiff.  For  as  to  the 
fliank,  it  is  no  ellential  part  of  the  button,  for  buttons  of  filk  and 
hair  are  made  without  flianks,  and  fo  was  it  adjudged,  Hil. 
13  Will.  3.  B.R.  The  King  verf.  Roberts  \Ante,  712!]  As  to  the 
fecond,  the  words  are  plain  in  the  disjundive,  and  either  making, 
felling,  or  fetting  on  fuch  buttons,  are  offences  within  this  ftatute  ; 
and  the  parliament  could  never  mean  them  in  the  copulative,  be- 
caufe  they  who  make  and  fell  the  buttons,  very  rarely,  or  never, 
are  the  perfons  that  fet  them  on,  or  caufe  them  to  be  fet  on  the 
cloaths.  And  judgment  was  given  for  the  plaintiff,  Apr.  26,  1705. 
'Pafch.  6  Annae,  Mr.  ferjeant  CheJJ:yre  and  Mr.  Raymond  for  the 
plaintiff". 
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Refolutions  of  ^  B  \^  E  judges  all  met  at  Serjeants  Inn  in  Chancery-lane  this 
all  the  judges  B  term,  to  confider  of  the  a<fl  of  parliament  of  laft  feflions, 
of  ''^Ann'Te^  8  intituled,  An  aft  to  prevent  frauds  frequently  committed 
lating  to  ^"^       by  bankrupts,  and  upon  confideration  thereof,  they  all 

bankrupts.      unanimoufly  came  to  thefe- refolutions  following. 


1.  That  the  commiiP-oners  of  bankrupts  have  no  authority  to 
proceed  upon  that  ftatute,  unlefs  the  perfon  did  become  a  bank- 
rupt after  the  24th  day  of  June  1706,  although  fuch  perfon  had 
committed  an  act  of  bankruptcy  before  the  24th  of  June,  if  no 
commiflion  v/as  fued  out  thereupon  before  the  10th  of  March 
before. 

2.  That  the  commiflioners  ought  to  certify,  that  fuch  perfon 
became  a  bankrupt  after  the  faid  24th  day  of  June. 

3.  That  upon  references  of  commiffioners  certificates  upon  that 
ftatute  to  the  judges,  they  will  examine  into,  and  take  notice  of 
the  time  of  the  aft  of  bankruptcy  committed,  if  complaint  is  made 
thereof  by  the  bankrupt's  creditors,  otherwife  not. 

4.  That  if  the  commiffioners  certify  a  faft  that  is  falfe,  the  whole 
certificate  will  be  void. 

5.  That  upon  references  of  the  certificates  of  the  commiffioners 
to  the  judges,  witneffes  (hall  be  examined  upon  oath,  to  fatisfy 
the  judges  as  to  the  fads,  or  elfe  copies  may  be  produced  of 
affidavits  took  before  mafters  in  Chancery,  ordinary,  or  extraor-. 
dinary,  and  filed  in  Chancery. 

6.  That 
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6.  That  the  allowance  or  difallowance  of  the  certificate  by  the 
judges  ought  to  be  filed,  as  is  the  allowance  by  the  lord  keeper. 

7.  In  cafe  the  commifllon  of  bankrupts  fell  by  the  death  of  the 
commiflloners,  and  was  renewed  and  purfued  without  intermiffion 
or  lofs  of  time,  the  fecond  commiffion  fliall  be  as  the  firft  was, 
and  the  bankrupt  (hall  have  the  fame  benefit  by  it. 

8.  In  cafe  a  commifllon  is  fuperfeded,  yet  it  may  be  renewed  by 
procedendo f  without  any  damage  to  the  bankrupt. 


Hilary 
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Colebeck  verf.  Peck. 

Intr.   Mid.  5  y^m.   B.  R.     Rot.  187. 
Variance.       t    B    'S  HE  plaintiff  fued  a  fcire  facias  againft  the  defendant,  as 


One  <iies  after 
a  verdift  a 


executor  to  J.  S.  on  a  judgment  obtained  by  him  againft 

gainrt  him,  IS         the  teftator :   the  defendant   pleaded  in  abatement,  that 

and  before  the  the   teftator  died  before   judgment,   &c.     The  plaintiff 

*y»'»  2"  •    replied  and  fet  out  the  ftatute  of  17  Car.  2.  c.  8.  and  that  the  te- 

ftator  died  after  a  verdift  obtained  againft  him,  and  after  the  day  of 

nifi  prius,  and  before  the  day  in  bank.     The  defendant  demurred, 

and  Mr.   Whitaker  infifted  that  the  plaintiff  ought   to  have  fued 

a  fpecial  fcire  facias,  and  not  a   general  one ;  for  now  the  writ 

fuppofes  a  judgment  againft  the  teftator  in  his  life-time,  and  the 

replication  fhews  it  was  entred  after  his  death,  though  well  entred 

I  Salk.  8.      ijy  virtue  of  the  fiid  ftatute.     But  fer  curiam,  the  writ  is  good, 

z  Keb.  549.  ^"d  could  not  be  otherwife  ;  for  had  it  been  fpecial,  there  would 

have  been  a  variance,  the  judgment  being  entred  generally ;  and  a 

re[pond:Cit  iilteriiis   was  awarded.       Vide  Raym.   210.      i   Mod.  6. 

Burnett  "oerf.  Hoi  den. 

The  Queen  'uerf.  the  inhabitants  of  Barkin,  of  the  ham- 
lets ot  Donnefdon  and  Needham  in  the  faid  parifli. 

S.c.  SaiL-.  F  TPON  quafhing  of  feveral  orders  made  relating  to  the  poor's 
452-  Iwl.  rates,  the  matter  in  difference  was  referred  by  the  King's 

notVawbie  to  Bcnch  to  the  determination  of  the  lord  chief  juftice  Holt,  who 
the  poor's  rate  having  heard  all  the  parties,  and  they  not  feeming  fatisfied  with 
for  his  ilock.  j-ijs  opinion,  they  fignified  their  confent  in  writing  to  fubmit  this 

queftion   to  the  opinion  of  the  judges  of  the  King's  Bench,  viz. 

whether  a  farmer  for  his  ftock  fhall  not  be  chargeable  and  taxable 

to 
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(to  the  poors  rates,  as  well  as  a  tradefman  for  his  flock  in  trade. 
And  November  22  laft  paft,  Powell,  Poiuys,  and  GouU  juftices, 
were  of  opinion,  that  a  farmer  for  his  ftock  was  not  taxable,  con- 
trary to  the  opinion  of  Holt  -chief  jufticc.  Whereupon  the  fol- 
lowing rule  of  court  was  made  this  term,  viz.  Suff.  Jf.  Regiria  verf. 
inhabkantcs  farocbiae  de  Barkin,  et  hamlet,  de  Needham,  et  ham- 
let, de  Donne jdon,  in  parochia  praediSla.  Super  jnatura  dcllbera- 
iione  per  curiam  hie  habita,  confideratwn  efi  per  curiam  hie, 
quod  firmarius,  Anglice  a  farmetj  non  erit  onerabilis  et  taxabilis 
/id  ratas  pauperum  pre  peculiis.,  Anglice  flock  :  et  quod  artifex  An-  A  tradefman 
glice  a  tradefman,  efi  onerabilis  et  taxabilis  pro  peculiis,  Angliee  !' '°'' j"'  '^°'^'' 
Jiack  in  arte,  Anglice  trade. 
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Powell  verf.  Beresford. 

An  inftrument  ^  "\>^  ^"  appeal  to  delegates  from  a  fentence  of  the  Prerogative 
writ  by  the  te- a         B  Court  the  cafe  was  this.      John  BeresforJ  having;   had   a 

ii3tor  For  i&at    E)  in  «y  «/  c 

of  mortality,   ^     J^   lo"g  acquaintance  with  Mrs.  Powell,  afterwards  married 
whereby  he  the  refpondcnt ;  but  having  500/.  of  Mrs.  Pcicdl's  in  his 

wkh  ^°°°^'  hands,  on  the  7th  of  December  1704.  made  a  will  or  teftamentary 
nefs,  or  ma-  fchedule,  all  of  his  own  hand  writing  as  follows :  In  the  name  of 
king  an  exe-  (Jod,  Amen.  I  JcLm  Beresford  of  the  Imer  Temple,  Efq;  do  make 
ral°a  wiN*!^  this  my  laft  will  and  teftament  for  fear  of  mortality,  till  I  can  fettle 
2  Vera.  647.  it  more  at  large:  I  do  give  and  bequeath  the  fum  of  looo/.  unto 
Dorothy  Powell,  to  be  paid  by  my  executor,  adminiftrator,  and  for 
fure  payment  thereof  I  do  charge  all  the  real  and  perfonal  cftate 
which  I  have  in  the  world,  I  being  very  defirous  to  make  a  provi- 
fion  for  the  faid  D.  Powell,  for  feveral  good  reafons  inducing  me 
thereunto.  In  witnefs  whereof  I  have  hereto  fet  my  hand  this 
prefent  7th  day  of  December  1704.  Signed  JoJm  Beresford ;  and 
delivered  the  fame  to  the  faid  Dorothy  Powell.  And  about  a  fort- 
night before  his  death,  which  happened  in  'January  1704,  Mr.  Be- 
resford did  declare  he  had  left  with  Mrs.  Powell  an  unqueftionable  fe- 
curity  for  1000/.  charged  upon  his  real  and  perfonal  eftate;  and  that 
he  had  done  the  fame  for  fear  of  mortality,  till  fuch  time  as  he  could 
make  a  full  and  compleat  will,  which  he  declared  he  would  do,  fo 
foon  as  his  wife  was  brought  to  bed,  to  fee  if  it  were  male  or  fe- 
male. He  died  fuddenly  6  February  1704.  leaving  his  wife  the 
appellant,  then  lying  in  of  a  daughter.  The  widow  afterwards 
came  to  take  adminiHration  to  her  hufband,  and  a  caveat  being  en- 
trcd  by  Mrs.  Powell,  fiie  appeared,  and  pleaded  this  will  or  fche- 
dule tertamentary,  and  proved  by  four  witneffes  what  is  alleged 
before.  Se  was  alfo  examined  on  interrogatories  on  the  prayer  of 
the  refpondcnt,  on  which  (he  dcpofed,  that  flie  was  married  to  Mr. 
Beresford  18  July  1700,  at  his  chambers  in  the  Inner  Temple  by 

Robert 
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Robert  Harfenet  clerk^  fince  deceafed.     [But  the  marriage  was  r>ot 
infifted  on,  Harfnet  being  dead.] 

His  hand  was  proved  by  three  witnefTes,  who  fwore  they  knew 
Ills  hand,  and  believed  it  to  be  all  his  hand.  A  deed  was  proved  to 
'be  executed  by  him,  to  which  his  name  was  fubfcribed,  by  witnef- 
fes  that  faw  him  fubfcribe  his  name  thereto.  And  four  fenior 
proctors  were  fworn  to  examine  and  compare  the  letters  and  cha- 
raders,  Jo.  Bercsford,  wrote  to  fuch  deed,  and  the  charafters  and 
letters,  John  Bcresford,  fubfcribed  to  the  will,  and  to  report  their 
judgment  to  the  court  upon  their  oaths,  who  returned  they  found 
they  were  one  and  the  fame  hand  writing  of  John  Bercsford  the 
teftator. 

The  caufe  coming  to  be  heard  before  the  judge  of  the  prerogative 
Sir  Rich.  Raines,  he  gave  fentence  againft  the  will,  and  pronounced, 
that  John  Beresford  died  inteftate  without  any  will  at  all  by  him 
made.  And  on  this  appeal  being  heard  before  the  delegates,  among 
whom  were  lord  chief  juflice  Holt,  baron  Price,  and  judge  Dor- 
mer, the  fentence  was  reverfed,  and  they  pronounced  for  the  will. 
R.  Raymond  counfel  for  the  appellant. 

Regina  verf.  Ipfwich  corporation.      Ante,    1233. 

A  Peremptory  mandamus  being  granted  by  the  King's  Bench,  to  Refii'ution  <ni 
reftore  ferjeant  Whit  acre  to  the  office  of  recorder  of  Ipfwich,  ^  V^'J'^^^  'y 
nil.  4  Annae,  returnable  the  firft  day  of  this  term ;  the  corpora-  and  on  the 
tion  returned,  that  they  had  reftored  him  according  to  the  com- fame  day  .,n 
mand  of  the  writ.     And  on  motion  to  file  the  return,  it  was  oppo-  °'^''"  '° '"'"- 

y    ,  /-/I'll-  rr  moil  the  nar- 

fea,  on  fuggeuion  that  the  writ  was  not  efredually  obeyed  ;  for  at  ty  to  fheli- 
the  fame  time  they  reflored  him,  they  made  an  order  to  fummon  wuie  why  h; 
him,  to  fhew  caufe  why  he  fliould  not  be  again  difcharged,  v/hich  ag°in  remo-* 
fummons  was  ferved  on  him.     And  on  the  15th  of  May  1707.  on  vcd  for  the 
hearing;  counfel  of  both  fides,  the  fadl  appeared  to  be,  that  a  oreat  ""f'^l", '^°'' 

C".  „',  J'i  '  ti  which   he  was 

court,  which  is  an  ailembly  ot  the  whole  corporation,  was  called  dii'placed  be 
'22  April  1707.  where  it  was  ordered  lie  fhould  be  reftored,  and  for- 
"he  was  reftored.  And  they  made  another  order  after  at  the  fame 
court,  that  he  ftiould  be  ferved  with  a  fummons,  to  I'hew  caufe  on 
the  7th  of  May,  why  he  {hoiild  not  be  difplaced  for  mifdemeanors 
committed  by  him,  fpeci'ying  what,  part  of  which  or  moft  were 
the  fame  as  in  the  former  return.  The  7th  of  May  lie  fent  an  an- 
fvver  in  writing  to  the  mifdemeanors  charged  on  him,  which  was 
voted  infufficient,  and  they  difplaced  him  again.  And  the  return 
to  the  peremptory  mandamus  was  allowed  to  be  filed,  and  held,  the 

writ 
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writ  was  well  obeyed.     R.  Rayjnoitd  counfel  for  Mr.  Thomfon^  who 
oppofed  ferjeant  JVhit/iker. 


Infants  in  in- 
formation for 
riots  appear 
bii  attorney. 


Regina  verf.  Tanner  et  alios. 

IN  an  information  for  a  riot,  the  defendant  pleaded  not  guilty, 
and  the  caufe  being  carried  down  to  Hertford  affifes  in  Lent 
1606-7.  verdidl  for  the  Queen.  And  motion  was  made  to  fet  afide 
the  verdift,  Firft,  becaule  the  defendant  gave  no  authority  to  the 
attorney  to  appear  before  him.  Secondly,  becaufe  he  was  an  infant 
under  eighteen,  and  ought  to  have  appeared  by  guardian ;  and  on 
reference  to  the  mafter,  it  appeared  there  was  an  authority  to  plead ; 
and  as  to  the  fecond,  the  courfe  of  the  crown  office  is  fir  infants  in 
riots,  (Sc.  to  appear  by  attorney.  And  fo  it  was  ruled,  and  the 
court  refufed  to  fet  afide  the  verdidt.     R.  Raymond  for  the  Queen. 


c.  8 


Wilkinfon  verf.    Tireman. 
Intr.   Mich.  5  A^tnae.   B.  R.    Rot.  227,  228. 

Amercement  1  'RROR  of  a  judgment  given  in  the  Common  Pleas  in  dower 
!!ded"aftt"'  tL  \lntr.  mi  4  Annae  C.  B.  Rot.  529.]  brought  by  Elizabeth 
verdia,  by  'Ttremau  againfl  John  Wilkinfon  an  infant,  who  appeared  by  his 
ibhx-jQax.z.  guardian.  The  tenant  pleaded,  Ne  unqiics,  feifie  que  dvwcr.  On 
iffue  joined  a  verdi<S  at  Tork  aflifes  was  given  for  the  demandant; 
that  the  hufband  was  feifed,  ^c.  and  further,  that  he  died  the  14 
fuly  1703.  feifed  in  fee,  and  that  the  tenements  were  worth  40/. 
iji.  per  annum  ultra  reprifas^  and  they  afTefs  damagts  beyond  the 
faid  value,  and  befides  cofts  zd.  and  for  cofts  405.  And  judgment 
was  given  for  the  demandant,  to  recover  her  feifin  of  the  third  part 
of  the  tenements,  &c.  to  hold  in  ieveralty  by  metes  and  bounds, 
and  the  value  of  the  third  part  from  the  time  of  her  husband's  death, 
which  value  amounted  to  38/.  6  s.  and  the  damages  given  by  the 
Jury  40 f.  and  2d.  and  zil.  8j.  lod.  cofts  de  incremento,  which  va- 
lue and  damages  attained  in  toto  to  61/.  155.  Et  pracdiBm  Jo- 
hafines  JVilkinfon  in  mifericordia^  &c.  The  defendant  by  his  guar- 
dian, being  then  an  infant,  affigned  the  general  error.  And  the 
error  infifted  on  was  in  the  judgment,  that  it  appeared  the  defen- 
dant v/as  an  infant,  and  yet  was  amerced.  But  judgment  was  af- 
firmed Tuefday,  May  20,  1707.  the  court  being  all  of  opinion,  that 
this  was  aided  by  the  ftatute  of  16  Gf  17  Car.  2.  f.  8,  R.  Raymond 
counfel  for  the  demandant  in  the  King's  Bench.    Vide  Cro.  Car. 

3  410- 
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410.     I  Ro.  758.  //.  4.  Smith  verf.  Smith.     Co.  Li.  127.  a.     5  to. 
49.     Moore  394.  />/.  511.     Faughan's  cafe. 

Degrave  ^'^r/T  Hedges. 

UPON  hearing  counfel,  who  came  to  fliew  caufe  according  Eight  fcverai 
to  a  former  rule  made  in  Hilary  term  laft,  why  a  prohibi- P^«ownersof 
tion  fhould  not  be  granted  to  flay  a  fuit  in  the  Court  oV  Admiraltv  ^  '^'&  r"" , 
upon  a  Itipulation  entered  into  there  by  the  pl.iintifF;  the  cafe  ap- her  a  voyage, 
peared  to  be,  that  there  were  eight  owners  of  the  fhip  called  the  '^°  '^.'•'^"''^ ' 
Upton  Galley,  fix  of  whom  were  defirous  that  the  fliip,  then  lying  ^ay"'corl,pel 
in  the  river  of  Thames,  fliould  be  fent  on  a  voyage  to,  ^c.  the  the  fix  to  give 
other  two  oppofed  it ;  thereupon  the  fix  libelled  m"  the  Admiralty  ^^f^^J^"^ 
againft  the  others  in  order  to  obtain  a  decree  of  that  court,  that  the  tumof  tlie'^ 
ihip  fliould  make  the  voyage  accordingly  j  which  was  decreed  ac- '^'P'=*'-'^''^'°'^' 
cordingly;  and  that  the 'fix  fliould  enter  into  a  ftipulation  to  the  S' 'kI'^.I^ 
other  two,  for  the  fafe  return  of  the  fhip.     The  flipulation  was  the  admiralty. 
entred  into,  and  the  fliip  failed,  and  was  loft  in  the  voyage;  ^^  ^,.te  zi- 
two»  "oiz.  Grames  and  Rigby,   fue  the   other   fix,   viz.   Degrave,  zy'.     " 
and  five  others,  on  this  ftipulation   in   the    Admiralty.     Degrave  ^-  9  ^''''1'-  '■ 
moved  for  a  prohibition  to  ftay  this  fuit,  upon  fuggeftion  of  the  fta-  veJ."  Aenree? 
tute  of  13  Rich.  2.  c.  5.  and  15  Rich.  2.  c.  3.  and  of  the  fadrs  be-  T.  9  Wiii.  3'. 
fore  alleged.  c.B.  Bbckect 

Dr.  La7ie  againft  the  prohibition  infifted  upon  it,  tliat  this  was  a 
matter  of  the  utmoft  confequence  to  the  Admiralty  ;  that  as  the  Ad- 
miralty had  exercifed  a  jurifdidlion  in  fuch  cafes  for  five  hundred 
years  paft,  fo  if  a  prohibition  fliould  go,  that  court  would  fignify 
nothing,  becaufe  moft  of  their  proceedings  are  by  taking  fuch  fti- 
pulations;  that  the  fame  objeftions  as  are  ufed  in  this  cafe,  would 
hold  in  the  cafes  of  privateers,  who  all  enter  into  an  obligation,  not 
to  moleft  the  King's  fubjeds,  nor  to  correfpond  with  his  ene- 
mies, (3c.  and  their  fhips  commonly  before  they  grant  them 
their  commifiion  lie  in  the  Thafnes,  and  yet  proceedings  on 
fuch  fecurities  have  always  been  in  the  Admiralty:  and  never 
doubted  but  they  were  good;  and  argumentum,  quod  niminm 
■probat,  nihil  probat.  That  at  common  law  there  could  be 
no  remedy  on  this  recognifance  or  flipulation ;  that  the  intent 
of  the  ftatutes  of  Rich.  2.  are  to  reftrain  contradls  of  which  the 
common  law  has  a  jurifdidlion,  which  appears  by  the  preamble, 
viz.  that  the  Admiralty  had  incroached  upon  the  jurifdidion  of  the 
common  law.  Selden  in  his  Mare  claufum,  c.  24.  fays  that  TLd- 
ward  III.  fettled  the  Admiralty,  and  reftored  and  reduced  it,  and 
re-eftabli(hed  the  laws  ofOieron,  which  were  the  Rhodiafi  laws,  by 
which  the  Romam  governed  themfelves  as  to  maritime  affairs.     And 

6  Y  that 
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that  by  the  laws  of  Oleron  fuch  proceedings,  as  in  the  prefent  cafe, 
in  the  Admiralty  are  allowed.  Serjeant  Parker  was  council  for 
the  plaintiff}  but  the  court  being  of  opinion,  that  this  point  was 
not  fit  to  be  determined  on  a  motion,  flopped  him,  and  ordered  the 
plaintiff  to  take  a  prohibition,  and  declare  upon  it,  and  then  on 
the  defendant's  demurrer  the  point  would  come  judicially  before 
them,  and  would  receive  a  more  folemn  determination.  But  Holt 
chief  iuftice  faid,  that  the  court  of  Admiralty  might  take  ftipula- 
tions  for  bail,  and  that  they  might  proceed  upon  them,  and  it  was 
conftantly  allowed,  though  Co.  4 /«/?.  135.  is  of  another  opinion, 
and  yet  fuch  ftipulations  are  as  much  within  the  words  of  the  fta- 
tute  of  Rich.  2.  as  the  recognifance  in  this  cafe.  But  the  queftion 
in  this  cafe  is,  if  by  the  cuftom  of  England  the  Admiralty  has  not 
fuch  a  jurifdidlion ;  if  it  has,  neither  the  ftatute,  nor  common  law, 
will  reftrain  them. 
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May  veff.  Hodge. 


A 


Rule  to  fliew   caufe,   why  a  prohibition    fhould  not  be  S.  C.  Rep.  Q^ 
granted,  to   flay  a  fuit  commenced  by  Dionyfia  Hoiige,^'  ^^.''; . 
the  wife  oiJVilliam  Hodge,  and  John  Hodge  her  fon,  before  to°he  fnuhual 


the  archdeacon  of  Cornivall  againfl  the  plaintiff  May,  for  court  refufed  j 

faying  to  "yohn  Hodge  thefe  words,  viz.  "  Thou  art  a  baftard  and  [°'^;]^°''^'^^-^  \ 

"  a  pepper  queen  baflard."      And  on   the  motion  of  Mr.  Ray-  <•  a  baitard,  J 

mond  this  term,  the  rule  was  difcharged.     For  as  to  the  fon,  no  ^'^• 
adion  at  law  lies  for  calling  him  baftard,  without  fpecial  damage;  1 

and  they  are  not  bare  words  of  heat ;  and  by  the  ecclefiaftical  law 
a  baftard  cannot  be  a  prieft,  3  Lev.  1 1 9.  Vincent  verf.  Jlpy,  2  Roll. 
Ab.  295.  pi.  2.  Linw.  page  26.  2.  As  to  the  mother,  .it  is  call- 
ing her  whore,  Cro.  Car.  399.  2  Roll.  Ab.  296.  pi.  18.  Hil. 
6  Will.  3.  B.  R.  1694.  Morrell  et  uxor  verf.  Kendall.  The  plain- 
tiffs libelled  againft  the  defendant  for  calling  the  hufband  cuckold, 
and  prohibition  was  denied :  though  Holt  held  then  the  beft  way  ^„,;  gj^.; 
was,  for  the  wife  to  libel  alone;  but  in  fuch  cafe  if  the  hufband 
libelled  alone,  a  prohibition  fhould  be  granted,  i  Sid,  248.  Kiiite 
verf.  Jacobs  \ 
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Smith  ve7'f.  Bo  wen. 

II  Mod.  c'pOlFEN  was  indided,  tried,  and  convided  at  the  Old  Bayly  of 
s.  c.  Rep.  J_)  the  murder  of  William  Smith  j  but  there  being  fome  reafon  to 
^'^■/.'°'  apprehend  Bcnven  might  obtain  her  Majefty's  pardon,  an  ap- 

Hoh  35s".      peal  was  at  the  fame  feflions  of  gaol-delivery  brought  againft  Bo^-en 
by  George  Smith,  brother  and  heir  of  the  faid  William  Smith,  m 
proper  perfon,  and  was  then  and  there  arraigned.     After  the  ar- 
raio'nment  whereof  it  appearing,  that  George  Smith  was  but  fix  or^ 
feven  years  old,  he  was  admitted  to  profecute  by  guardian.     Bo'wcn 
prayed  time  to  plead  to  this  appeal  till  next  feflions,  which  was. 
granted.     After  which  he  did  procure  her  Majefty's  pardon,  and. 
obtained  a  certiorari  returnable  the  firft  day  of  Eajler  term  laft,  to. 
remove  the  appeal  into  the  King's  Bench  ;  at  which  day  Boicen  was 
brought  up  by  a  habeas  corpus  diredted  to  the  keeper  of  NewgatCy 
and  the  appeal  was  returned  upon  the  certiorari  ;  Bowen  was  com- 
mitted cujkdiae  ?narrefchalli.     And   Mr.  ferjeant  Parker  and  Mr, 
Whitaker,  counfel  for  the  appellant,  perceiving  the  miftake  com- 
mitted at  the  Old  Baily,  moved,  that  the  appellant  might  be  ad- 
mitted to  profecute  by  guardian  before  the  appeal  was  arraigned ; 
and  thereupon  the  court  were  of  opinion,  that  Bowen  muft  be  ar- 
raio'ned  upon  the  appeal  returned  on  the  certiorari,  which  was  done 
accordingly.     Upon  which  at  the  prayer  of  the  counfel  for  Bcwev, 
viz.  Mr.  Solicitor  General  Eyre,  Mr.  Raymo?id,  and   Mr.  Pefigelly 
time  was  given  to  Bowen  to  plead  till  diem  Marti s  proxime  pojl  menfem 
Pafchae,  being  May  24,    1709.   at  which  day   by  advice  of  his 
council  Bowen   declared  he  would  plead   not  guilty,  the  council 
knowing,  that  if  they  had  pleaded  in  abatement  the  profecution  of 
the  appeal  in  proper  perfon  by  the  appellee,  whereas  he  being  an 
jnfint  it  ought  to  be  by  prochein  amy  or  guardian,  the  appellant 
would  have  confeiTed  it,  and  fo  the  appeal  would  have  been  abated, 
and  then  they  would  have  arraigned  him  in  cujlodia  marrefchalli,  &c. 
2  upon 
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upon  a  new  appeal ;  and  by  that  means  this  miftake  would  have 
been  of  no  fervice  to  the  appellee.     Whereas  the  council  thouo-ht, 
by  pleading  not  guilty  to  have  tried  the  merits;  and  if  the  defendant 
had  been  found  guilty,  and  judgment  had  been  given  ao-ainft  him, 
upon  a  writ  of  error  to  have  affigned  this  for  error  in  h&,  and  fo 
reverfed  the  judgment :  before  which  time  the  year  and  day  would 
be  elapfed,  and  by  that  means  Bowen  freed  from  the  danger  of  a 
new  appeal.     But  the  court  perceiving  the  intent  of  the  appellee's  Vide  41  A(r. 
council,  declared,  that  by  infpedlion  of  the  appellant  they  law  heP  '4-   ^■"• 
was  an   infant,  and  therefore  the  appeal  being  brought  by  him  in  tnluhl''' 
proper  perfon  was  erroneous ;  and  that  therefore  they  would  abate  within  age 
the  appeal  ex  officio,  and  give  the  appellant  leave  to  file  a  new  bill '''^ '^ '^^'^.'^ 
of  appeal  by  guardian,    whereon    Boiven  fliould    be   arraigned   /«-  andTor^hi's 
Jlanter,  which  was  done  accordingly  :  and  thereupon  this  following  nonage  the 
entry,  perufed  and  approved    by  the  lord  chief  juflice  Holt,   was  aUa^j^'^ai'd 
drawn  up,  and  entred  on  the  roll  of  the  firft  appeal,  as  of  the  firft  the  infant 
day  of  the  term.  amerced,   i^, 

Et  modo  ad  kiinc  diem,  fcilicet  diem  Mercurii  proxiine  poji  qiiin- 
denam  Pafchae,  ip.o  eodem  termino,  coram  domlna  regina  apiid  IVeji- 
monajlerium  'vcmt  yohannes  Bcwcfi  in  ciiftodia  '•cicecomitis  Middlefex 
in  curiam  hie  duSlus  'uirtute  brevis  diSiae  dominae  reginae  de  ha- 
bendo  corpus  eidem  vicecomiti  Middlefex  direBi,  et  injlanter  commif- 
titur  cuftodiae  marrefchalli  marrefckalciae  diSlae  dominae  reginae  ibi- 
dem remanfurus  qiwufque,  &c.  Et  praediSfus  Georgius  Smith  frater 
et  baeres  praediSli  Willielmi  Smith  Jimiliter  vetiit  hie  in  curia  in  pro- 
pria perfona  fua,  et  fuperinde,  quia  per  inJpeSiionem  corporis  di£li 
Georgii  Smith  per  curiam  diSlae  dominae  regifiae  hie  manifefte  ap- 
paret  eidem  curiae  di£iae  reginae  hie,  quod  praediSfus  Georgius  Smith, 
tempore  exhibitionis  praedi£lae  billae  appelli  verfus  praejatum  jfohan- 
nem  Bowen,  ut  praefertur,  fuit,  et  modo  ejl,  infra  aetatem  viginti 
et  unius  annorum,  et  quia  praediSius  Georgius  Smith  (fic  infra  aeta- 
tem viginti  et  unius  annorum  exijiens)  prcfecutus  fuit  praediSiam  bil- 
lam  apelli  in  propria  perfona  fua,  et  non  per  guardianum  vel  cu- 
flodem,  feu  proxitnum  amiciim  fiiiim,  njerfus  praefatum  Johamicm 
Bowen  ;  ideo  confideratum  efl  per  curiam  diSlae  dominae  reginae  nunc 
hie,  quod  praediSla  billa  appelli  per  praefatutn  Georgium  Smith  fc 
ut  praefertur  in  propria  perfona  fua  exhibit  a  caff'etur,  &c.  et  quod 
praediSius  Georgius  Smith  nil  capiat  per  billam  fuaam  praediSiam,  et 
quod  praediSius  'Johannes  Bowen  eat  i?ide  fne  die,  &c. 

Note,  that  feveral  of  the  year  books  fay,  that  if  by  infpedion 
it  appears  to  the  court  the  appellant  is  an  infant,  the  parol  Hiall 
demur  to  his  full  age.  13  J4f.  p.  11.  Br.  Appeal  53.  Mich. 
22  Edw.  3.  Corone  30.  Br.  Appeal  116.  45  Edw.  3,  25.  Pafch. 
17  Edw.  4.     Br.  Appeal  105.     11  Hen.  4.   94.     Br.  Appeal  36. 
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But  27  Hen.  8.  II.  Br.  Appeal  2.  and  Coverture  &  enfant  2.  is, 
that  in  the  King's  Bench  an  infant  brought  an  appeal  of  murder, 
and  it  was  demanded  of  the  juftices,  how  he  fliould  appear,  by 
guardian  or  procbem  amy  ?  Fitz-James  faid,  by  guardian  ;  and 
the  clerks  faid,  the  precedents  were  fo.  Fortman  juftice,  one  book, 
viz.  Br.  parol,  demur.  1.  is,  that  the  appeal  fhall  ftay  till  his  full  age. 
But  that  is  not  law  at  this  day,  for  the  common  pradice  is  to  the 
contrary,  ^cd  ncta,  fays  the  book,  that  an  infant  (hall  be  an- 
fwered  in  an  appeal  brought  by  him,  when  he  is  within  age,  and 
it  lliall  not  ftay  till  his  full  age.  i  Ro.  Abr.  288.  Z).  Tr.  43  Eliz. 
Slanning  verf.  Fits :  an  appeal  fued  by  an  infant  by  guardian. 
And  2^Ro.  Rep.  ^j.  Onjlonjo'^  cafe.     And  Will.  3.  B.R. 

Mr.  Spencer  Cowper's  cafe. 

Then  the  council  for  Bonven  infifted  upon  it,  that  he  could  not 
be  arraigned  upon  a  new  bill  of  appeal,  as  in  cujlodta  marrefcballi,  &€. 
and  for  that  they  relied  on  Cro.  Eliz.  605.  and  i  Ro.  581.  Hol- 
la/id's cafe,  where  a  man  brought  an  appeal  by  original  writ  againft 
four  of  Sir  George  Farmer's  fervants,  and  at  the  return  of  the  writ 
they  appeared  at  the  bar,  and  then  he  would  have  declared  againft 
them,  being  at  the  bar,  as  /«  cujlodia  marrefchalli ,  &c.  (there 
being  a  fault  in  the  writ)  and  by  the  rule  of  the  court  he  could  not. 
For  the  appearance  of  the  defendants  does  not  make  them  in  cujlodia 
iuarref chain,  &c.  unlefs  there  be  a  record  made,  guod  cotnmittitur 
marref chalk,  &c.  or  that  they  find  bail  j  and  there  the  appellant 
was  called  on  the  writ,  and  nonfuited,  and  the  defendants  dif- 
charged. 

But  the  court  faid,  the  reafon  of  that  was,  becaufe  the  defendants 
were  not  committed  cujlodiae  marrefchalli ;  but  Bowen  was,  in  this 
cafe,  and  therefore  a  bill  might  be  filed  againft  him  as  in  cujlodia 
iHarrefcballi.  And  the  lord  chief  juftice  Holt  relied  on  the  cafe  of 
Watts  and  Brains,  Cro.  Eliz.  694,  778.  as  in  point:  where  in  an 
appeal  of  murder  directed  to  the  warden  of  the  cinque  ports,  the 
writ  was  returned  in  the  King's  Bench,  and  filed,  and  the  defen- 
dant brought  to  the  bar ,  and  becaufe  the  proceedings  were  void, 
becaufe  the  writ  fliould  have  been  directed  to  the  ftieriff'of  Kent, 
the  appellee  was  committed  to  the  MarJ}:alJea,  and  a  bill  was  filed 
againft  him  of  appeal  for  the  murder,  as  in  cujlodia  marrefchalli^ 
and  afterwards  he  was  executed  thereupon. 

The  court  being  unanimous  of  this  opinion,  a  new  appeal  was 
filed  againft  Bowen,  as  in  cujlodia  marrefchalli^  &c.  and  he  ar- 
raigned immediately  upon  it,  which  follows  in  haec  verba  : 

smith 
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Smith  'verf.  Bowen. 

Intr.  Pafch.   3  A?inae.     B.  R.     Rot.  304. 

Middlefex,  fl".  A4Emora7idum,  quod  die  Mart  is  proxime  pofl  mcnfem 
^  ■*    PafcbaCy  ijlo  eodem  termi?io,   coram  domina  regina 
cpud  Weftmonajlerium,    venit   Georgitis    Smith  de   Eafi  Smithjield, 
in  farochia  fanSii  Botolphi  extra   Aldgate    in   comitatu    Middlefex 
f rater  et  haeres  Willielmi  Smith,  fratris  fui  niiper  defunSii;  qui  in- 
fra aetatem  'viginii  et  wiius  annorum  exiliit,  per  I'homajn  Smith  pa- 
trem  et  guardianum  fuum  per  curiam  dominae  reginae  hie  fpecialiter 
admijfum,  et  protulit  hie  in  curia  diSlae  dominae  reginae  twic  ibidem, 
quandam  billamfiiam  verfus  "Johaniiem  Bowen  in  cufiodia  marrejchalli, 
&c.  de  morte  praediBi   Willielmi   Smith  quondam  fratris  praediBi 
Georgiiy    unde  eum    appellat,    et  funt  plegii   de  profequendo,  fcilicet, 
Jfaacus   Miller    de  parochia  fanBi  Andreae    Holborn  in  comitatu 
Middlefex  faber   ferrarius,    et    fohannes     Pickering    de  parochia 
fauBi  Botolphi  extra  Aldgate  in  comitatu  praediSio  fiannarius,     S^uae 
quidem  billa  fequitur  in  haec  verba^  fcilicet,  Middlefex,  f[.      Geor- 
gius^  &c. 
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Burridge  vcrf.  the  earl  of  Suflex,  and  others. 
TVednefday ^   OEiober  26. 

A  deed  of  en-  T  I  ^HE  plaintiff  brought  an  ejedment  for  lands  in  Chevely^ 
tail  proved  by  I  (^c.  in  ^^«/,  upon  the  demife  of  Mrs  Leonard^  third 
L/?'3)f«°"  JB  daughter  of  Henry  Leonard,  late  brother  of  the  earl  of 
finding  it ;/;  Sujfex.     On  Hot  gullty  pleaded,  the  caufe  this  day  came 

brouTtirom  ^°  ^^  ^"^"^  ^^  ^^^  Queen's  Bench  bar.  And  the  leffors,  &c.  made 
the  Rolls.  a  title  to  a  moiety  of  the  lands  in  queflion  (as  the  plaintiff  had  de- 
clared) as  heirs  of  the  body  oi  Richard  lord  Dacre,  under  a  fettle- 
ment  made  by  him  in  King  James  the  Firft's  time,  the  lands  being 
of  the  nature  of  Gavelkind ;  to  the  other  moiety  whereof  the  earl 
o{  Sujfex  was  admitted  by  the  plaintiff  to  be  intitled.  For  Richard 
lord  Dacre,  who  made  the  fettlement,  had  iffue  Francis  lord 
Dacre,  and  Francis  lord  Dacre  had  iffue  the  prefent  earl  of  Sujfex, 
Francis,  and  Henry  the  father  of  the  leffors,  &c.  And  Francis  the 
brother  of  He7try  was  dead  without  iffue.  And  firfl:  it  was  refolved 
by  the  whole  court,  that  the  lands  lying  in  Keiit  ffiould  be  pre- 
fumed  prima  facie  to  be  of  the  nature  of  Gavelkind  without  farther 
proof,  that  being  the  general  tenure  of  that  county,  and  that  the 
proof  muft  lie  upon  the  other  lide  to  prove  them  difgavelled.  Then 
the  counfel  produced  an  inquifition  taken  pcft  mortem  of  Richard 
lord  Dacre,  5  Car.  i ,  wherein  the  deed  was  found  in  haec  verba, 
whereby  the  general  tail  was  created,  under  which  the  leffors  of  the 
plaintiff  claimed.  And  it  was  a  deed,  whereby  Richard  lord  Dacre 
covenanted  to  ftand  feifed  to  the  ufe  of  himfelf  for  life,  and  after- 
wards to  the  ufe  of  fuch  wife  as  he  (hould  marry,  and  after  to 
Francis  his  eldeft  fon  and  heir  apparent  (who  was  afterwards 
Francis  lord  Dacre,  grandfluher  of  the  leffors,  G'f.)  and  the  heirs 
of  his  body.  Richard  lord  Dacre  did  afterwards  marry  Dorotliy, 
to  whom  an  eftate  for  life  by  a  fubfequent  deed  was  limited,  and 
I  (he 
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(he  enjoyed  it  during  her  life.     The  original  inquifition  itfelf  with 

the  writ  annexed  to  it  was  produced,    being    brought   from  the 

Rolls  chapel.     And  it  was  obje<5ted  by  Sir  Edivard  Northey  for  the 

defendant,    that  it  was  not  fufficient  evidence  to  prove  the  deed.  i 

But  it  was  refolved  by  the  whole  court,   that  it  was  good  evi-  j 

dcnce,  and  did  prove  the  deed  and  entail,  and  confequently  a  title  j 

in  the  lefTors  of  the  plaintiff,  taking  the  lands  not  to  be  difgavellcd. 

Bat  then  the  defendants  gave  evidence,  that  the  lands  were  dif-  i 

ga veiled,  very  clear  evidence  as  to  all  but  one  farm  of  30/,  per 

an}2i!m,  and  as  to  that,   though  their  evidence  was  defeftive,   yet  ' 

being  left  to  the  jury,  they  gave  a  verdid:  for  the  whole  for  the 

defendants.     Raymond  one  of  the  council  for  the  plaintitf.  \ 

Booth  vcrf.  the  marquefs  of  Lindfey  and  others.  ; 

Monday.,   October  31,    1709.  | 

TH  E  plaintiff  brought  an  ejedment  for  lands  in  LiucolnJIAre,  A  recovery  in  j 

on  the  demife  of  the  countefs  dowager  of  Lindfey.  On  ^|^7*t,,e'"(.. 
not  guilty  pleaded,  the  leflbr  made  title  under  a  judgment  in  a  pant  and  ail 
writ  of  dower,  brought  by  her  for  a  third  part  of  the  manor  of  claiming  un- 
Grimejlhorpe,   Southorpe,   and  Edenham,    in   which   flie   had  judg- ^^^^^'"^  p"^^^  ^ 

ment  to  recover  the  faid  third  part  of  the  faid  manors  ;  and  there-  term  m  evi- 
upon  a  writ  of  feifin  iflbed,  whereupon  the  Hieriff  returned,  that  dence.  j 

he  had  given  her  feifin  of  the  lands  in  queflion,  as  the  third  of  the    ""'^"^ 
faid  manors.     Sir  Thomas  Powys   and  the  other  council    infifled, 
that  the  plaintiff  ought  to  prove  the  lands  in  the  return  part  of  the 
faid  manors}    but  by  the  court,    that  fliall  be  prefumed,    unlefs  j 

the  defendant  prove  the  contrary,  becaufe  they  will  not  intend 
the  fheriff  has  done  wrong.  And  for  the  fame  reafon  they  will 
intend  the  fherifF  has  given  feifin  but  of  a  third.     Then  the  council  ~     j 

for  the  defendants  offered  to  give  in  evidence  an  old  term  for  five  ' 

hundred  years,  created  by  Robert  earl  of  Lindfey,  by  his  marriage 
fettlement  made  on  the  marriage  with  his  firft  lady  (the  lefTcr  be-^ 

ing  his  third  wife)   which  was  ftlU  fubfifting,  and  was  now  in  the  i 

executors  of  the  late  lord  chief  baron  Mamtagiie,   who  was  fur-  I 

viving   truflee,    the  term    being  in   trufl   for  raifing  portions  for  j 

daughters  of  that  marriage,  which   trufl  was  not  yet  performed,  \ 

6000  /.  being  yet  due  to  the  countefs  of  Rivers,  who  was  daughter  i 

of  that  marriage.     And  they  infifted,  that  it  was  enough  in  all  j 

cjeiftments  for  the  defendants  to  fliew  the  title  out  of  the  plaintiff,  i 

a'nd  therefore  they  faid,  it  was  every  day's  praftice  to  give  in  evi-  j 

dence  a  prior  mortgage  made  to  a  flranger,  whereby  the  defendant 
in  ejedment  defended   his  poflefTion  ;  for  ejedment  being  a   pof-  j 

feffory  adlon,  the  defendant's  poffefTion  was /r/z/w/^c/V  a  title  for  j 

7  A  him,  1 
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him,  if  the  plaintiff  could  not  fhew  a  better,  for  he  muft  recover 
upon  his  own  ftrength,  and  not  upon  the  defendant's  weaknefs. 
And  this  was  debated  by  the  council  of  both  fides,  and  ftrongly 
urged  by  the  council  of  the  defendant.  Whereupon  the  court 
unanimoufly  refolved,  that  unlefs  the  defendants  would  derive  a 
title  under  that  term,  or  (hew  they  had  a  title  prior  to  the  re- 
covery (which  they  could  not  do)  they  were  eftopped  by  the  re- 
covery to  give  this  term  in  evidence.  For  firft,  as  to  the  marquis 
of  Lindfcy,  who  was  tenant  in  the  writ  of  dower,  they  held,  that 
if  he  would  have  took  advantage  of  this  term,  he  fhould  have 
pleaded  it  in  the  Common  Pleas  to  the  writ  of  dower,  not  in  bar 
of  the  adlion,  for  it  is  no  bar  in  dower,  but  in  delay  of  the  execu- 
tion ;  which  he  not  doing,  but  pleading  ne  uiiqiics  fcijic  que  doiver, 
&c.  he  cannot  now  give  it  in  evidence,  for  that  would  be  in  effedl 
to  falfify  the  recovery  j  for  the  lady  has  recovered  her  dower  as  in 
poflefTion,  whereas  had  this  term  been  pleaded,  flie  could  have  re- 
covered it  but  in  revcrfion  ;  fo  that  the  marquis  is  eftopped  to  give 
it  in  evidence  by  the  judgment.  Then  the  other  defendants,  be- 
ing all  his  tenants,  are  eftopped  likewife,  claiming  under  him.  But 
if  they  could  fhew  any  leafes  prior  to  the  recovery,  then  the 
court  would  give  them  leave  fo  far  to  falnfy  the  recovery ;  but 
being  only  tenants  to  the  marquis,  they  were  eftopped  as  well  as 
he.  And  Holt  chief  juftice  faid,  that  thefe  defendants  were  not 
within  the  ftatute,  which  gives  termors  liberty  to  falfify  recoveries. 
At  common  law  no  termor  could  fallify  a  recovery  in  a  real  adion; 
then  the  ftatute  of  Glcuc.  c.  ii.  gave  termors  remedy  where 
judgments  were  let  go  by  default;  then  the  ftatute  of  21  Hen.  8. 
c.  15.  gave  termors  leave  to  falfify  recoveries  in  any  real  adtion  in- 
all  cafes,  but  then  fuch  perfon  muft  ftiew  himfelf  to  be  a  termor, 
or  derive  a  title  under  the  term  ;  but  the  tenant  of  the  land  being 
a  meer  ftranger  to  the  term,  is  not  within  the  benefit  of  that  fta- 
tute, fo  as  to  give  a  term  of  a  third  perfon  in  evidence  to  falfify 
the  recovery  againft  himfelf,  or  tliofe  under  whom  he  claims,  which 
is  the  prefent  cafe.  To  which  the  other  judges  agreed,  and  re- 
fufed  the  council  of  the  defendant,  though  very  importunate,  to 
admit  them  to  give  evidence  of  that  term  of  five  hundred  years ; 
bat  offered  to  fign  a  bill  of  exceptions,  which  the  council  de- 
clining to  offer,  attempted  to  falfify  the  flieriff's  return  of  the 
writ  of  fcilin,  by  proving,  that  the  lands  in  the  return,  or  at 
leaft  a  great  part  of  them,  were  not  parcel  of  any  of  the  three  ma- 
nors. Upon  which  Sir  Simon  Harcourt  and  ferjeant  Pratt  infifted, 
that  the  defendant  was  eftopped  by  the  return  of  the  fheriff,  and 
could  not  falfify  in  this  ejedment,  but  might  bring  an  adion 
i5.o;ainft  him,  if  it  was  made  of  lands  not  part  of  the  three  manors, 
KJ^c.  and  Sir  Siwort  Harcourt  cited  Br.  Extent  13.  F.  Execution 
16^.  that  if  in  dower,  the  flieriff  gives  feifin  on  the  habere  facias 

feifmam 
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feijinam  of  more  than  a  moiety,  the  heir  cannot  enter,  nor  maintain 
an  affile,  but  muft  have  a  fcire  facias  to  admeafure  the  lands  in 
in  the  return.  But  as  to  this,  all  the  court  was  clear  in  opinion, 
that  for  whatever  was  comprifed  in  the  return,  which  was  not  part 
of  the  manors  in  the  judgment,  the  execution  was  aftually  void, 
and  advantage  might  be  took  of  it  in  the  ejedment.  Whereupon 
the  council  for  the  defendant  attempted  to  prove  the  lands  in  the 
return  not  parcel  of  the  manors,  but  being  very  deficient  in  their 
proofs,  a  verdift  was  given  for  the  plaintiff.  Raymond  council  with 
the  plaintiff. 

Henry  Ludlow,  Efq;  et  al'  verf.  John  Lennard. 

^Ofeph  Kijin  recovered  a  judgment  in  the  King's  Bench  againft  A  fnre  f,)dat 
J    the  defendant  by  nil  dicit  in  an  adlion  on  the  cafe,  and  a  writ  f^o'h  not  lie 
of  inquifition  being  executed,  final  judgment  was  given  againft  the  pe„dii>g"'a' 
defendant  for   168/.      Whereupon  the   defendant  brought  a  writ  writ  of  error 
of  error  returnable  in  the  Exchequer  Chamber,    in  Trinity  term  j|[°"?^,^  °^ 
1704,    which  was  ftill   depending;    afterwards  Kiff,n    became  a  ment;  but  the 
bankrupt,  and   a  commiffion  being  took    out,    the  judgment  was  w"  of  ^'■'■°'' 
affigned  to  the   plaintiffs,  who  as   affignees  of  the  commiirioners  good'"iiea  t^o 
fued  out  two  fcire  facias" s  in  the  King's  Bench    upon    the  judg- the  A;rf>- 
ment,  in  which  upon  two   nichils  returned,   they   obtained  judg-  ""'• 
ment,  and  fued  out  a  feri  facias  thereupon,  and  took  the  defen- 
dant's goods  in  execution.     Upon  which  Mr.  Squib  and  Mr.  Ray- 
mond moved,  that  the  judgment  in  the  fcire  facias  might  be  fet 
afide  as  irregular,  the  writ  of  error  being  fliU  depending,  and  that 
the  defendant  might  have  reflitution.     The  matter  being  referred 
to  the  mafter,  he   reported  the   fadl  ut  fiipra,   with  this  addition, 
that  Kiffin  died  after  the  writ  of  error  brought,  and  after  in  nullo 
eft  erratum  pleaded.     And  the  court  held  firfl,  that   the  writ  of  Writ  of  error 
error  was  not  abated  by  the  death  of  the  defendant  in  error  after  ^"'J/f"^]]'^'^'^ 
in  nullo  eft  erratum  pleaded.     So  that  the  writ   of  error  was  flill  death  after  »« 
depending.      Secondly,   that  fcire  facias  don't  lie  on  a  judgment  "«/'''"->^'",''- 
pending  the  writ  of  error  brought  on  that  judgment,  but  the  writ  """^^^ 
of  error  pending  is  a  good   plea  to  the  fcire  facias :    Co  that  fare 
facias  was  not  regular ;  but  then  the  three  judges,  Powell,   Powys, 
and  Gould,     {Holt  chief  juflice    being  abfent)    made  a   queflion, 
whether   they  fliould  fet  the  judgment  on  the  fcire  facias  afide 
on  motion,  and  the  execution  fued  out  thereupon,  or  fliould  drive 
the  defendant  to  an  audita  querela  :    but  on  confideration  they  ail 
held,  the  whole  proceedings  were  irregular,  and  fet  them  afide  on 
motion.      Mr.  recorder  King,    and  Mr.  Southoufe  council  for  tb.e 
plaintiffs.     Vide  3  Lev.  312.     20  Hen.  6.  4.     Cro.  fac.  342,  535. 

2  Roll  Ab.  492.     Stiks  159. 

The 
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The  Queen  verf  Tooley  et  alios. 

o  A  f  ^-^'  A  ^  indidment  was  found  againft  the  defendants  for  the  murder 
Hoit^s'^r  ■^  ofoneDf«/:  and  upon  not  guilty  pleaded,  the  jury  found  a 
Fofteri38.  &  fpecial  verdidt;  that  by  a  ftatute  made  the  27  Eliz.  for  the  good 
fec!"io.^o  government  of  Wejhnhijler,  it  is  enaded,  that  for  reformation  of 
316. feft.  i3.diforders  in  that  city,  the  dean,  high  fteward,  or  his  deputy,  or 
confiders  this  two  Capital  burgeffes,  may  hear  and  punifli  incontinencies,  ac- 
karnJdly.  cording  to  the  cuftom  oi  London :  that  by  the  cuftom  of  ZoWc^ 
any  conftable  of  any  ward,  parifli  or  precindl,  may  execute  his 
office  throughout  the  whole  city :  that  within  the  city,  borough, 
and  liberty  of  We/lminjhr,  it  has  been  ufed,  that  every  perfon 
duly  appointed  conftable  of  any  parifh  within  the  liberties  of  the 
city,  borough,  and  ville  of  Wejiminfier,  his  office  of  conftable  in 
and  through  the  whole  city  and  horough  oi  Weft ?mnJhT  and  hber- 
ties  thereof  has  executed,  and  ufed  to  execute  :  that  the  eighth  of 
March  8  Annae,  &c.  three  commi'^ioners  duly  apjrointed  by  vir- 
tue of  the  adt  for  recruiting  the  army,  for  putting  the  adl  in  exe- 
cution, by  virtue  of  that  ad:,  made  their  warrant  under  their  hands 
and  feals,  direded  to  the  conftables  of  the  pariflu  of  St.  Margaret' i 
Weftminjler,  within  the  city  of  Wejtminfter^  thereby  commanding 
the  conftables,  to  make  fearch  within  the  faid  city  and  liberty,  for 
perfons  within  the  defcription  of  that  ad,  v/hich  warrant  after 
that  day  was  delivered  to  the  conftables  of  the  parifli  of  St.  Mar- 
garet's, to  be  executed  :  that  after  that  day  Samuel  Bray  into  the 
parifh  of  St.  Paul's  Covent  Garden  in  the  city  and  liberty  of  Weft- 
jninfter  to  execute  this  warrant  did  come,  and  was :  that  within 
the  parifh  of  St.  Paul's  Covent  Garden  there  was  and  is  a  con- 
Aable  belonging  to  that  parifh  :  that  Bray  before  fent  to  Jo.  Bent 
to  affifl  him  to  execute  the  warrant ,  that  after,  the  faid  eighth  of 
March,  between  eight  and  nine  at  night,  at  the  faid  parifh  of  St. 
Paid's  Covent  Garden,  the  faid  Sanniel  Bray  flaying  to  execute  that 
warrant,  one  Aime  Dekins  in  the  flreet  between  the  play-houfe 
and  the  Rofe  tavern  he  then  and  there  found,  whom  he  fufpeded 
to  be  a  diforderly  perfon,  and  then  and  there  as  a  dilorderly  per- 
fon took  her  into  his  cuflody,  as  conftable  of  the  city  and  liberty 
of  Weftminficr,  to  carry  her  to  prifon  for  her  fafe  cuflody :  that 
Anne  Dekins  had  been  before  taken  up  by  Bray  as  conftable,  as  a 
diforderly  perfon ;  that  at  her  being  taken  up  by  Bray  the  eighth 
of  March  flie  had  not  mifbehaved  herfelt";  that  Bray  had  no 
warrant  to  take  or  detain  her  :  that  after  the  taking  of  the  faid 
Anne  Dekins,  the  piifoners  {Bray  then  having  her  in  cuftody)  in 
another  place,  called  Ccvent  Garden,  did  meet  (they  being  all 
ftrangers  to  Anne  Dekins)  drew  their  fwords,  and  alTaulted  Brav, 
2  to 
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to  refcue  her  from  his  cuftody :  that  Bray  fhewed  his  conftable's 
i}i\&,  and  declared  he  was  about  the  Queen's  bufinefs,  and  intended 
the  prifoners  no  harm  ;  whereupon  they  put  up  their  fwords,  and 
Bray  carried  the  woman  to  the  round-houfe :  that  the  prifoners 
a  httle  after,  the  faid  Anne  Dekiiis  being  in  the  faid  prifon  in  Covent 
Garden  aforefaid,  drew  their  fwords  again,  and  afiliulted  the  faid 
Bray  on  account  of  the  imprifonment  of  the  faid  Ai27ie  Dekins^ 
and  to  get  her  difcharged :  that  Bray  called  fome  perfons  to  his 
affiftance,  to  keep  her  in  cuftody,  and  to  defend  himfelf  from  the 
•violence  of  the  prifoners :  that  Dent  came  to  his  affiftance  :  that 
while  Dent  was  in  the  conftable's  affiftance,  and  before  any  ftroke, 
■  one  of  the  prifoners  gave  Dent  the  mortal  wound  in  the  indidment 
mentioned,  of  which  he  died,  as  in  the  indidment,  &c.  that  the 
two  others  were  aiding  and  affifting  him  that  gave  the  ftroke  :  but 
whether  the  defendants  were  guilty,  &c. 

This  cafe  was  argued  laft  term  by  Mr,  Raymond  for  the  Queen, 
and  Mr.   Pengelly  for  the  prifoners,    he  with  Mr.  Lutivyche  being 
affi<^ned  by  the  court  to  be  council  for  them.     Mr.  Raymond  for 
the  Queen  faid,  there  were  two  points  in  the  cafe :    firft,  whether 
Bray  was  in  the  execution  of  his  oftice,  for  if  he  were,  then  it  is 
undoubtedly  murder :  fecondly,  fuppofe  he  was  not,  yet  it  will  be 
murder,  becaufe  there  was  not  a  fufficient  provocation.     And  as  to 
the  firft  point  he  cited  9  Co.   66.  ,4  Co.  265.      Conftables  may 
feife  diforderly  perfons,  and  were  offi'cers  at  common  law.    4  Inji. 
265.     10  Edw.  4.  18.  ^.     5  Hen.  7.  7.  b.     22  Edw.  4.  35.  and 
not  only  diforderly  perfons,   but  alfo  fufpicious  perfons,  and  it  be- 
ins  found,  that  ilie  was  a  fufpicious  perfon.    Bray  had  an   autho- 
rity to  feife  her ;  and  that  he  may  feife  fufpicious  perfons,  he  cited 
5  Edia.  3.14.     Lamb.  Iren.  12.  and  we  muft  rely  upon  thefe  cafes, 
becaufe  the  fpecial  verdid  only  finds  her  to  be  a  fufpicious  perfon. 
It  will  be  objeded  to  me,  that  he  being  conftablcof  &.  Margaret's, 
was  out  of  his  precind,  when  he  took  her  up  in  St.  Paul's  Covent 
Garden.      To  which    he   anfwered,   that  the  ftatute  of  27  Eliz.^ 
found    in  the  fpecial  verdid,   has   relative  words    to  the   city   ot 
London,  and  by  cuftom  in  that  city,  any  conftable  in  the  city  may 
execute  his  authority  throughout  the  city ;   and  though  conftables 
are  not  named  in  the  ad,  yet  others  being  named,  he  ffiall  be  com- 
prehended :   as  if  a  remedial  law  be  made,  and  only  one  perfon 
mentioned,  yet  it  may  extend  to  others  not  named,  as  the  ftatute 
de  circumjpecte  cgatis,  where  the  biffiop  ol  Nor-^iicb  is  only  men- 
tioned, yet  all  other  biffiops  are  comprehended,  and  he  cited  Fitz. 
Ab.  tit.  Prohibition.     2  Injl.  487.      i  Rich.  2.  c.   12.      Plowden 
Com.  36.  b.     It  is  found,  that  they  have  ufed  to  execute  their  au- 
thority all  over  Weftminfler ;    and  though  they  have  not  faid  time 
out  of  mind,  it  is  \st\\  in  this  cafe,  being  a  fpecial  verdid;  but  in 

7  B  pleading 
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pleading,  that  fliould  have  been  fet  forth.  2  Roll.  699.  Trhi. 
13  Car.  Allen  verf.  Grajl) :  his  having  a  warrant  from  the  com- 
mifiioners  of  the  recruiting  aft  does  not  hinder  him  from  feifing 
a  diforderly  perfon  in  breach  of  the  peace.  And  perhaps  it  may 
be  objeded,  that  (lie  was  not  a  diforderly  perfon.  To  which  he 
anfwered,  that  the  conftable  having  had  her  before  in  his  cuftody, 
as  a  diforderly  perfon,  might  well  fufped:  her  again,  it  being  be- 
tween eight  and  nine  at  night,  between  the  playhoufe  and  the 
Rofe  tavern. 

Secondly,  fnppofe  that  Bray  was  not  in  the  execution  of  his  office, 
yet  here  was  not  a  fufficient  provocation  to  extenuate  that   ad:  of 
violence,  as   to  make  it  manllaughter  only.     For  it  is  found,  that 
llie  being  in  cuftody,  the  prifoners  all  drew  their  (words,  and  af- 
faulted  Bray;  upon  which  he  fhewed  his  ftaff:  now  if  that  were 
no  provocation   to  the  prifoners,  then  it  is  murder  j  for  killing  a 
perfon  without  provocation  is  murder.     Hale  pi.  cor.  45.    3  Inft.  52. 
And  perhaps,  if  flie  had  refifted  her  felf,  and  killed  the  conftable, 
it  might  only  have  been  manflaughter;  but  it  is  murder  in  a  ftranger. 
Now  fpeaking  words,  whereby  a  man  fuffers  damage  in  his  repu- 
tation, it  is  never  allowed  to  be  a  fufficient  provocation,   to   make 
the  killing  of  fuch  perfon  manllaughter  only,  as  in  Kel.  55    much 
lefs  ihould  a  wrong  done   to  a  rtranger  be  a  fufficient  provocation 
to   make  it   only  manflaughter  in  me,  if  I  kill   the  perfon  who  did 
the  wrong,  becaufe  it  cannot  hk.  fuppofed  fo  great  a  provocation  to 
me  ;  fo  that  in  all  cafes  there  muft  be  a   proportion   in  the  provo- 
cation to  the  adl  of  violence  done  after  :  as  if  a  man  break  my  clofe, 
and  I  with  a  ftake  beat  his  brains  out,  it  is  murder,  as  was  held  in 
Maiigridge'%  cafe,  Kel.  132.  becaufe  the  provocation  bore  no  pro- 
portion to  the  death  of  the  man,  and  there  ffiould  be  an  open  adt 
of  violence  done   to  make  it  only  manflaughter.     He  faid,  he  ex- 
Kel.  59.        peded  Hopkins  Hi/gget's  cafe    would   be  objeded ;    but  this  cafe 
diffi:rs  from  that,  becaufe  there  they  came  civilly  and   demanded  a 
fight  of  the  warrant;  but  in  this  cafe  the  very  firft  ad  was  an  af- 
fault  upon  the  conftables :  their  fwords  were  drawn,  and  an  aduul 
fighting,  which  increafed  the  provocation  ;  but  here  was  an  affiult 
on  the   perfon  killed,  before  a  blow  given  by  thofe  of  his  party; 
there  was  no  warrant,  but  here  was  a  known  perfon  of  the  law : 
therefore  upon  thefe  reafons  he  fubmitted  it  to  the  court,  firft,  that 
Bray  was  in  th^  execution  of  his  office;  fecondly,  if  he  were  not, 
here  was  not  a  Efficient  provocation, 

Mr.  Pengelly  for  the  prisoner  argued,  that  Bray  was  not  a  known 
officer,  becaufe  no  authority  was  given  to  conftables  by  the  27th 
of  Eiiz.  for  that  act  is  not  univerfal,  l^Ke  the  ftatute  de  circumpJpeBe 
Ggath^  or  the  ^^\xl\s.  QiWcJtminJter  concerning  the  warden  of  the 

^-.  Fleet; 
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Fkei-y  but  it  is  only  a  particular  jurifdiiflion    given   to   particular 
perfons,  from  whom  the  conftable  had  no  warrant;  but  this  war- 
rant was  given  him  by  the  commiffioners  of  the  recruiting  adt :  and 
though  ill  London  the  cuftom  may  give  a  jurifdidion   to  the  con- 
ilables  to  adl  all  over  the  city,  yet  in  Wejhninjier  there  is  no  fuch 
cuftom.     The  fpecial  verdidt  finds,  that  fuch  a  cuftom  has  been 
ufed  in  Wi'fiminjlc}\  but  does  not  fiy  time  out  of  mind  ;  and  the 
adt  of  Elizabeth  being  found,  makes  it  plain,  that  they  don't  pre- 
tend to  fuch  a  cuftom  time  out  of  mind.     In  Hil.    ii  V/ilL  3. 
the  King  '•^crf.  Chandler ^  it  was  fettled,  that  a  conftable  cannot  go  out 
of  his  precindl;  but  a  juftice  of  peace  by  his  warrant  may  appoint 
a  conftable  by  name  to  execute  it  any  where  within  the  jurifc.dion 
of  the  juftice  of  peace.     Secondly,    it  does  not  appear  that  the 
•  commiffioners  were  appointed  for  this  particular  place  or  county, 
but  it  is  only  faid  they  were  duly  appointed  commifiloners,  and  by 
the  adt  of  parliament  the  execution  of  their  warrant  is  reftrained  to 
particular  officers  within   their  jurifdidlion  :  and  in  this  cafe  there 
I     was  a  particular  conftable  in  Co'vent  Garden,  fo  as   there  was  no 
1     failure  of  juftice  ;  and  therefore  he  ufurped  an  authority,  and  con- 
fequently  he  was  a  trefpaft"er  to  all  people  he  took  up.     But  taking 
him  to  be  a  lawful  officer,  yet  that  will  not  juftify  his  adting  any 
j     thing  beyond  his  authority  :  it  does  not  appear,  that  he  ever  adled 
under  the  recruit  warrant ;  and  though,  if  he  fees  perfons  fighting, 
he  may  reftrain  them  ex  officio,  or  take  up  fufpicious  perfons,  yet 
the  taking  of  this  woman  was  not  lawful,  for  (he  was  very  decent 
at  the  time,  and  therefore  no  caufe  of  fufpicion  ;  but  they  fhould 
have  found  her  to  be  a  night-walker,  as  is   ufual  in  fuch  cafes. 
Hearn's  pleader  392,  488,   489.      \^  Edw.  i.  c.  4.     Upper  bench 
precedents  218,  iii,  522.     Upon  taking  up  a  fufpicious  perfon,  it 
j      muft  appear,  that  there  was  a  juft  caufe  of  fufpicion  :  as  when  a 
'      man  is  taken  up  for  felony,  if  a  felony  has  been  committed,  it  is 
caufe  of  fufpicion,  for  the  caufe  of  fufpicion  is  traverfable.    1 2  Co.  92. 
^tllci  166.     2  Roll.  Abr.  §^,  590,  559.     2  Injl.  52,  172.     3  In/l. 
118,  221.     2  Fent.  22.     Brook  commlfflon,  pi.  3.     If  the  conftable 
had  no  authority,  he  was  in   an  adtual  breach  of  the  peace,  and 
might  be  indidled,  and  is  liable  to  all  the  confequences  of  i. ;  but 
where  an  officer  is  killed  in  the  execution  of  his  office,  there  is  no 
doubt,  but  it  is  murder.    Cro.  G^r.  371,  537.    Jones  4.2 g.   Hale  ^6. 
4  InJl.  333.     But  as  this  cafe  is,  if  Bray  himfelf  had  been  killed, 
it  had  not  been  murder,  much  lefs  fhall  it  in  killing  an  afliftant. 
And  as  to  the  provocation,  though  it  is  found  In  the  fpecial  verdidt, 
that  they  did  not  fee  the  firft  arreft,  yet  they  faw  her  under  reftraint, 
and  Bray  was  continuing   the  trefpafs,  when  they  canie  up,  and 
they  came  to  refcue  the  woman,  that  was  unduly  reftrained  of  her 
liberty:  therefore  their  feeing  her  under  reftraint,  takes  off  all  im- 
plied malice ;  and  fince  it  is  not  found,  that  they  were  upon  an 
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ill  defign,  they  cannot  be  fuppofed  to  have  any  previous  malice 
There  is  a  very  remarkable  paffage  to  this  purpofe  in  Stiles  467 
and  it  is  put  in  Kel.  136.  which  was  this:  Buckndl  was  indebted 
to  J.  S.  B.  and  C.  came  from  the  creditor  J.  S.  to  demand  the 
money ;  B.  took  a  fword  that  hung  up  and  was  in  the  fcabbard 
iind  flood  at  the  door  with  it  in  his  hand  undrawn,  to  keep  Bucknall 
the  debtor  in,  till  they  did  fend  for  a  bailiff  to  arreft  him  :  there- 
upon  Bucknall  the  debtor  took  out  a  dagger,  which  he  had  in  his 
pocket,  and   ftabbed  B.  this  upon  a  fpecial  verdidl  adjudged  man- 
flaughter,    becaufe   he  was   infulted,    and    imprifoned   inlurloufly 
Without  procefs  of  Jaw ;  and  though  within  the  words  of  the  fta- 
tute  of  ftabbing,  yet  not  within  the  reafon  of  it.     The  point  they 
vv-ent  upon  in  Hcpkim  Huggetf%  cafe   was  upon  reftrainincr  the  li- 
herty  ot  the  fubjedt.     And  though  it  was  objefted  by  Mr.  Raymond 
that  there  was  an  adual  hghting,  yet  that  does  not  alter  the  cafe  • 
for  m  Maugridgc'%  cafe,  the  iirft  ad  of  violence  being  done  by 
Maugridge,    it  was   held  murder,    notwithftanding   the   refiftance 
that  Cope  made,  Kel  136.     Now  if  there  was  no  original  maHce 
flgainfl  Bray,  there  could  be  no  derivative  malice   to  Bent    who 
came  to  his  affiftancej  for  v/here  there  is  no  malice  in  the  principal 
It  cannot  egredi  perfonam.    Hale  50.    Bier  128.  Earl  of  Salifbiiry'l 
cafe.    PloiiK   100.  b.    Stiles  469.    Kel.  65.   rhonipfuf^  cafe.    Kel 
^7.      12  Co..  57.     Therefore  upon  thefe  reafons  he  fubmitted  it  to 
the  court,  whether  the  prifoners  are  guilty  of  murder. 

Now  this  term  it  was  argued  again  before  all  the  judges  of  £;;<r- 
gland  at  Serjeants  Inn  in  Chancery  lane,  upon  which  argument  the 
judges  were  divided  in  their  opinion,  viz.  //o/iT  chief  juftice  Fo%vell 
P^-xys  and  Gould  juftices  of  the  King's  Bench,  and  baron  Pric! 
baron  Bury  and  baron  Lo-oel,  that  it  was  manflaughter;  and  rrevor 
chief  juftice  of  the  Common  Pleas,  Blencoiv,  Tracy  and  Dorw'-r 
juftices  of  the  Common  Pleas,  and  Ward  lord  chief  baron  tha^  "it 
was  murder.  And  the  laft  day  of  the  term  Bolt  chief  juftice  of  Ihe 
King's  Ber^h  delivered  the  opinion  of  all  the  judges  in  the  Kina's 
Bench.  He  fiid,  that  thofe  judges,  who  were  for  manflaughter 
founded  tneir  opinions  upon  the  following  reafoiis:  firft,  that  ft  was 
a  fudden  adtion  without  any  precedent  malice,  or  apparent  At(v^xv 
of  doing  hurt,  but  only  to  prevent  the  imprlfonment  of  the  worPv, 
.and  to  refcue  her,  who  was  unlawfully  reftrained  of  her  liberty  ' 
and  if  the  woman  was  unlawfully  imprifoned,  then  it  cannot  be 
murder  and  cited  4  Co.  40.  Toimg^^  cafe;  9  Co.  65.  Mackalkv'^ 
cafe^  wliere  it  is  held,  that  if  a  conftable  be  killed  in  the  execution 
ot  his  office.  It  is  murder ;  but  it  is  otherwife,  where  he  is  doin<r 
a  wrongful  and  oppreffive  ad  :  it  is  not  only  neceffary,  that  the 
■con.table  be  m  the  execution  of  his  office,  to  make  the  killing  of 
him  murder,  but  he  muft  give  notice,  that  he  is  come  to  keep  the 
^  peace 
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peace.  Thomfon'%  cafe,  Kel.  66.  and  lb  is  Touiige's  cafe,  and  Mac- 
ka//y's  cafe,  to  be  underftood  ;  for  if  he  does  not  give  notice,  the 
party  may  reafonably  fuppofe,  that  he  came  to  afilH:  his  adver- 
Ijry. 

The  fecond  point  to  be  confidered  is,  whether  Bray  was  in  the  rfacondabie 
execution  of  his  office?     The  flatute  of  27  Eh'z.  don't  mention ',''^«  "P'' per- 
a  conftable,   only  a  power  given  to  the  dean,  high  ftsward,  and  n\\"lsl  dif 
two  capital  burgefles  of  JVefttninfter ;  but  it  does  not  follow  from  orderly' p^er-' 
thence,  that  the  conftable  has  fuch  a  power:  we  are  all  agreed, '^""' .*'''^°''' 
that  the  power  of  the  conftable  is  no  greater  than  it  was  before  this  grouidUfuf. 
ad.     One  of  the  judges  held,  that  Bray  was  conftable  de  faSlo ;  picion,andany 
but  that  cannot  be,  lince  there  was  a  conftable  at  that  time  in  p^"°"  "^°T" 
Covent-garden.     Now  if  the  conftable  of  one  parifh  has  not  power  party  fo  de- 
over  the  whole  liberty,  then  5/-rty  had  no  more  authority,   than  if  tained.andkiils 
he  had  been  no  conftable  at  all.     Suppofe,  for  argument's  fake,  that  ^or^^y^ihSli 
Bray  was  conftable  of  Covent-garden,  I  take  it,  that  the  taking  up  fills  him,  it  i? 
the  woman  was  illegal,  though  (he  had  been  in  his  cuftody  before;  n"'^,"^"', 
and  if  fo,  he  did  not  adl  as  a  conftable,  but  a  common  oppreffor :  the  conftable 
the  verdidl  don't  find,  that  {he  was  guilty  of  any  diforderly  adl,  i"  hisjurifdic- 
when  he  had  her  in  his  cuftody  before;  and  it  is  not  a  conftable's ''°"°''"°^' 
fufpedling,   that  will  juftify  his  taking  up  a  perfon,  but  it  muft  be 
juft  grounds  of  fufpicion,  for  that  is  traverfable,    2  Inft.  52.  as  if 
a  felony  be  done,  it  is  good  caufe  of  fufpicion,  that  is,  if  I  fufpedl 
a  perfon  where  a  felony  is  done,  it  is  warrant  enough  for  me  to 
arreft  him ;  but  it  would  be  hard,  that  the  liberty  of  the  fubjedt 
fliould  depend  on  the  will  of  the  conftable,  and  fliall  his  not  liking 
a  woman's  looks  be  any  caufe  of  fufpicion  ? 

3.  The  prifoners  in  this  cafe  had  fufficient  provocation;  for  if  what  is  a  fuf- 
one  be  imprifoned  upon  an  unlawful  authority,  it  is  a  fufficient '''^'^"' P"""^"' 

1  *  J  *  cstion  to  tnsKC 

provocation  to  all  people  out  of  com paffion  ;  much  more  where  it  the  killing  one 
is  done  under  a  colour  of  juftice,  and  where  the  liberty  of  the  fub-  but  man- 
iedl  is  invaded,  it  is  a  provocation  to  all  the  fubjedls  oi  Engla-dd.   ^"^  ^"' 
He  faid,  that  a  conftable  cannot  arreft,  but  when  he  fees  an  adual  When  a  con- 
breach  of  the  peace ;  and  if  the  aftray  be  over,  he  cannot  arreft.  reft.  "^^  ''^' 
3  Cro.  372.     3  Hen.  7.  10.     Conftables  have  an  authority  by  the 
ftatute  to  arreft  perfons,  but  that  muft  be  by  warrant  from  the  juf- 
tices  of  peace  ;  but  in  this  cafe  there  was  no  warrant. 

The  reafons  of  the  five  judges,  who  were  of  opinion  it  was  mur- 
der, were  thefe :  four  of  them  did  agree,  that  Bray  had  no  autho- 
rity, but  one  was  of  opinion,  that  fliewing  his  ftaff  was  fufficient ; 
but  I  never  knew  that  a  conftable's  ftaff"  was  of  fo  much  efficacy, 
when  the  fonftable  himfelf  had  no  authority :  four  of  them  held, 
that  (he  being  a  ftranger  to  the  prifoners,  it  could  be  no  provocation 

7  C  to 
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to  them  ;  otherwife  if  fhe  had  been  a  friend  or  fervant :   but  fure 
a  man  ought  to  be  concerned  for  magm  charta  and  the  laws ;  and 
if  any  one  againft  the  law  imprifons  a  man,  he  is  an  offender  againft 
magna  charta.     We  {tstn  hold  this  to  be  a  fufficient  provocation, 
and  we  have  good  authority  for  it:  in  Hopkim  Hugget'5  cafe  (and 
this  cdz  is  ftronger  than  that)  the  judges  that  were   of  opinion, 
that  the  cafe  was  only  manflaughter,  did  not  found  their  opinion 
upon  the  fignt  between  them,  but  the  provocation  by  the  unlawful 
imprijonment;    and  the  four,    who  were  of  opinion   that  it  was 
murder,  conformed,  and  gave  judgment  according  to  the  opinion 
of  the  eight:  the  five  judges  in  this  cafe,  who  think  this  cafe  mur- 
der,  fay,  that  to  a  relation  or  friend  it  is  a  provocation,  but  not 
to  a  ftranger  ;  but  this  is  a  diftiniftion  not  to  be  met  with  in  our 
books.     He  cited  Phicd.  10  r.  where  two  fight  upon  malice  pre- 
penfe,    the  lervant  of  one  of  them,    not  knowing  of  the  malice 
comes  to  affift  his  mafter,    and  kills  the  other,  this  is  held  but 
manfiaughter  in  the  fervant;  which  cafe  is  abridged  in  Hak  ku 
the  realon  of  which  cafe  is  not  becaufe  he  was  fervant,  but  becaufe 
he  knew  not  of  the  malice.     They  fay,  that  Hopkws  Budget's  cafe 
rs  pnmae  imprejjioms ;  but  yet  it  is  of  good  authority,   bein<T  ajyen 
upon  mature  confideration,  and  refolved  by  eight   of  the  judges 
Tney  fay  hkewife,  that  in  the  cafe  at  bar,  it  could  not  be  a  pro- 
vocation to  the  pntoners,  becaufe  they  knew  not  that  fhe  was  ille- 
gady  arrefted ;  but  furely  igmrantia  foBi  will  excufe,  but  never 
condemn  a  man.     Indeed  he  ac^s  at  his  peril  in  fuch  a  cafe,   but  he 
nvafl  not  lofe  his  life  for  his  ignorance,  when  he  happens  to  be  in 
the  fight;  and  cited  Sir  Henry  Ferrer's  cafe,  where  he  was  arrefled 
by  a  warrant,  which  named  him  knight,  when  he  was  a  baronet 
and  his  fervant  killed  the  bailiff,  and  adjudged  only  manflaughter! 
becaufe  he  was  arrefted  upon  an  ill  warrant.     Suppofe  a  man  having 
a  judgment  againft  him  goes  abroad,  and  upon  his  return  is  informed 
that  there  are  bailiffs  in  his  houfe,  he  goes  in  end  kills  one  of  them  • 
but  It  proves,  that  they  are  thieves,  that  come  to  rob  him  •  in  this 
caie  he  is  in  no  fault.     They  objefted,  that  it  is  dangerous  \o  allow 
iuch  a  power  to  the  mob ;  but  a  provocation  does  not  make  it  an 
allowing  the  offenfe,   but  only  mitigation  of  the  punifliment,  and 
for  this  the  law  makes  the  diftindion  between  murder  and  man- 
llaughter.     They  fay,   that  the  prifoners  came  after  the  imprifon- 
inent  of  the   woman  was  over;  but  certainly  the  putting  her  in 
pnfon,  and  not  carrying  her  before  a  juftice,  as  they  fhould  have 
done,  is  an  aggravation  :  and  why   fliould  Bray  call  Dent  to  his 
afhftance  after  Hie  was  in  prifon  ?     They  all  agreed,   that  he  was 
not  conf^able  oi  Ccvent  Garden,  and  if  fo,  it  cannot  be  murder- 
for  If  a  writ  be  diredled  to  the  flierifl^  oi  Middlefex,  and  the  man 
goes  into  the  coi:nty  oi  Buch,  the  flierifi:- follows  and  arrefts  him 
in  Eucis,  he  kills  tiie  llieriff;  this  is  only  manflaughter.     I  am  as 

much 
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much  for  a  reformation  as  any  one,  but  in  a  legal  manner ;  for 
-y/r  bonus  eft  qiiis  ?  qui  confulta  patrum  qui  leges  juraque  fervat. 
After  the  chief  juftice  had  ended  his  argument,  the  counfel  for  the 
prifoners  prayed  the  court,  that  they  might  be  called  to  judgment, 
in  order  to  pray  their  clergy,  their  being  an  appeal  lodged  againft 
them,  that  they  might  have  it  to  plead  to  the  appeal ;  and  hoped 
they  might  have  it,  notwithftanding  the  late  general  a6t  of  pardon, 
which  pardons  punifhments  of  manflaughter ;  and  made  a  doubt, 
whether  they  could  plead  this  matter  without  an  aftual  praying  of 
their  clergy,  and  having  it  allowed.  But  the  court  faid,  they  were 
bound  to  take  notice  of  the  a(ft  of  pardon,  whereby  manflau?hter 
was  pardoned  ;  and  therefore  they  muft  difcharge  them  :  but  they 
ordered  a  fpecial  entry  to  be  made  upon  the  roll,  that  the  court 
would  not  give  any  judgment,  becaufe  of  the  general  adl  of  pardon. 
Therefore  they  were  difcharged,  as  to  the  indiftment ;  but  there  be- 
ing a  writ  of  appeal  delivered  to  the  fherifF,  the  court  held,  that 
they  were  in  cuftody  on  the  appeal  by  the  delivery  of  the  writ  to 
the  fherifF. 

Regina  va'f.   Harris. 

AT  the  quarter-feflions  holden  at  Guildford  the  1 2th  day  of  July  Of^er  of  jufli- 
the  eighth  year  of  the  prefent  Queen,  the  juftices  grant  a  li-  p"(j;°gaa' 
cence  to  George  Harris  for  keeping  a  common  alehoufe  j  and  at  alehoufe. 
the  next  feflions,  viz.  the  fourth  day  of  OBober  following,  they 
made  this  order :  "  Whereas  it  appears  to  this  court,  that  George 
"  Harris  of  Walton  upon  Thames,  &c.  doth  keep  a  lewd  and  dif- 
"  orderly  houfe,  it  is  therefore  ordered  by  this  court,  that  the  faid 
"  George  Harris  be,  and  is  hereby  fuppreft  from  keeping  an  ale- 
"  houfe,  &c.  after  fix  weeks  time  from  the  firft  day  of  the  prefent 
"  feiTions,  &c."  And  this  order  being  removed  into  the  King's  Bench 
by  certiorari,  Mr.  Raymond  moved  to  quafli  it,  becaufe  by  tlie 
5  cif  6  Ediv.  6.  c.  25.  there  muft  be  a  previous  conviftion,  and 
that  by  the  oath  of  two  men,  before  the  juftices  can  hinder  his  fell- 
ing of  ale,  &c.  For  by  the  ftatute,  every  man  who  has  a  licence 
to  fell  ale,  is  to  be  bound  in  recognifmce  with  furety,  to  keep 
good  orders,  &c.  and  that  is  to  be  certified  the  next  quarter- felli- 
ons,  and  they  are  to  inquire  whether  any  fuch  perfon  bound  in 
fuch  recognifances,  if  they  have  done  any  a&,  whereby  they  have 
forfeited  the  fame ;  and  if  they  have,  to  award  procefs,  to  (hew 
why  they  fliould  not  forfeit  it.  But  per  curiam  this  order  was 
confirmed,  Holt  chief  juftice  being  abfent ;  and  by  Poivell  juftice, 
the  juftices  in  teflions  have  a  power  by  this  adl  to  fupprefs  alehoufes, 
and  need  not  proceed  by  information  or  convidion ;  but  they  have 
thereby  a  difcretionary  power  given  them  to  fupprefs  them,  vvith- 
I  ,  out 
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SSaTa'  ""T  fl^^^ing  any  caufe  or  mifdemeanor :  and  where  the  ad  fpeaks 
licence  w,rh-  o*  ^  conviftion,  that  IS  only  intended  where  the  juftices  proceed  for 
outconviaion  the  penalty,  which  ought  to  be  by  fare  facias. 

upon  the  re-  *-^  •' -'  y^^.ttj. 


upon  the  re 
cogiiilance. 


Z"l'Xof<^n\A\f'"S'^^y  "^°^^^  ^°  q^^^  ^"  o'-der  made  by  two  juflices. 
order  of  jufli-  ^  ^  ^  "^  exception  was,  that  Southampton  was  in  the  margin  but 
CCS  don't  refer  it  was  faid  in  the  body  of  the  order  to  be  made  by  A.  and  .b'  two 
"ttrr^n.-?'^?'"^'  «./«/W.^.,  fo  it  does  not  appear,  that  the*  two 

^t^^l  T''  °^  '^'  ^°""*>^'  '"^  '^  ^^'1  "°t  refer  to  the  margin. 
Which  the  court  agreed,  and  faid,  that  praediao  in  orders  or  in- 
didments   don't   refer  to   the   county  mentioned   in   the    margin 
though    It    does    in    declarations,    and    therefore    the   order   was 
quafned. 


S.  C.  Rep 

Q.  A.  270 


Regina  verf.  Lane. 

MMod/"'  \  Mandamus  was  direded  to  the  mayor,  aldermen,  and  com- 
Returntoa  Z  1  mon  councii  of  Gloucefter,  to  reftore  to  Lane  the  place  of  a 
^^r:^.  J^^P'^f  burgefs.  They  returned,  that  Lane  wrote  a  certain  fcanda! 
tai  burgefs.-     [o"s  letter  to  an  alderman,  which  amounted  to  a  libel  •   and  that 

WdTb";  tted' to  S?'^  '^"'"""r^  V  'r''  ^^^"-^^^^^  '^°''^^"'  ^^  -un- 
turned out,  is  ^'^"^^'^  ^°  De  turned  out,  &c.     And  exception  was  taken    that  this 

not  a  good  re- was  not  a  good  return  of  a  refignation;  for  they  fliould  have  re- 

t.n^ofaref,g-  turned,  j.W  .^.  praedi^us  Lane  refgnavit,  and  that  they  accepted 

A  capital  b.r."ccfrdinetrst'"^^^^^^^^^  '^^'  '  ''^'TT  "'S^^  ^-^YP^rol 
gefsmayfur-  f^^^^o'^^ing  to  Sir  Jonathan  cafe,  but  then  it  (hould  have 

render  by  pa-  been  returned  more  certain,  C^c.  Therefore  per  curiam  a  peremp- 
rol.  tory  mandamus  was  granted.  ^ 

A  N  adion  was  brought  in  the  King's  Bench,  and  laid  the  decla- 

.t.vJT"  ^^'^^'^  f.   '^^  P^''"'^^  5°^-     Serjeant  i?/r/.^r^.« 

moved  the  court,  that  this  adion  ought  to  have  been  brought  in 

the  court  of  Confoence  in  London  by  the  i  Jac    i    c   ia    which 

lt::;h?:"'^5"f;,'  :^';^  ^^^  "f^  °S^^-n  be  under  fofty  fl.iilings,';nd  ihe 

gaJafree-   defendant  a  freeman  of  Z.Wc«,  it  fliall  be  brought  in  the  court  of 

n,anofW.,Confcience  as   aforefliid  :  and  he  had  an  c^&hvit,  that  the  caufe 

for  under  forty  was  under  fortv  fhillinps      Rnr  Kv   Prr,,,//-  a-        ■         \ 

/hillings,  but  ^   y  millings,     ijut  by  i^cmV/ juftice,  it  ought  to  ap- 

thedeciaration  F'^''  "po"  /he  trial,  that  the  caufe  of  adion  was  under  forty  fliil- 
offift'^TZii  ^"^^'  and  he  would  not  take  the  oath  of  the  party. 


A  Writ 


% 
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r:  re- 


Writ  went  out  to  remove  an  Inquifition  offJo  de  fe,  and  they  Ccnkra 
return  an  inquifition  nuper  captain,  and  upon  the  return  it  ^o\ti  any  or- 
appeared  to  be  taken  after  the  tefte  of  the  writ  of  certiorari ;    and  betwtenT'^^ 
Sir  Edward  Nortbey  urged,  that  it  was  well  removed,  though  taken  tnh  and  re- 
after  the  tefte  of  the  writ,  as  a  writ  of  error,  (fc.  and  by  Powell  '"'^"• 
juftice,  a  writ  oi  certiorari  removes  any  order  or  conviction,  though 
they  be  made  or  taken  after  the  tefte  of  the  writ,  fo  they  be  taken 
before  the  return.     Then  Mr.  Raymond  took  exceptions  to  the  in- 
quifition :    Firft,  becaufe  it  is  faid  to  be  taken  coram  coronatoribus 
dominae  reginae,  and  does  not  fay  for  what  place:    Secondly,  it  is 
{saA per  facr amentum  duodecim,  &c.  and  don't  fay  prcborum  et  lega- 
Hum  hominum,  nor  for  what  place  :    and  upon  thefe  exceptions  the 
inquifition  was  quullied. 

Regina  werf.   Cecill. 

MR.  Gilbert  moved  to  quafli  an  order  of  fefllons  made  upon  s.  C  Rep. 
Cecill  the  mailer,   to  ^^y  John  Teoman  his   fervant  7/,  for  ^^^j^^- 
wages  in  hufbandry ;   and  took  two  exceptions  to  the  order :    Firfi:,  order  upon  a 
that  Teoman  was  a  covenant  fervant,  and  that  the  ftatute  does  not  maiter  to  pay 
extend  to  covenant  fervants,  though  they  are  fervants  in  hufban-  ^"^S" '"  *>"'- 
dry :  his  fecond  exception  was,  that  by  the  order,  it  appears  to  be  ed,  becaufe  it 
made  upon  the   oath  of  the  fervant.     As  to   the  firfl  exception,  was  made  up- 
fowf// juftice  faid,  that  the  ftatute  having  always  had  a  favourable  ^"jj'^l'j'^^jjj' 
conftruflion,  has  been  extended  to  covenant  fervants  in  huibandry  : 
and  to  the  fecond  he  faid,  it  would  be  hard  to  charge  the  mafter 
upon  the  oath  of  his  fervant  upon  a  private  contrad:  or  covenant 
between  them,  and  that  it  is  againft  a  rule  of  law,  that  any  (hould 
be  a  witnefs  in  his  own  caufe  j  and  the  ftatute  not  directing  that 
the  fervant's  oath  fliould  be  taken  in  this  caufe,  the  juftices  fhould 
have  proceeded  according  to  the  rules  of  law,  and  upon  this  firft 
ftirring  of  it  it  was  adjourned.     And  the  laft  day  of  this  term,  it 
being  moved  again  by  Mr.  Gilbert,    and  the  laft  exception  urged  See  the  aft, 
again,  Mr.  Raymond  of  the  fame  fide  faid,  that  the  juftices  having  *'«' ''  w'"  ap- 
grounded  their  judgment  in  this  order  upon  the  fervant's  oath,  it  ^""^'firft  fn-" 
was  not  fufficient  evidence,  to  adjudge  the  money  due  to  the  fer-  tended  to  ex- 
vant ;  and  though  perhaps  he  could  not  have  evidence  to  prove  the  '"'^  ^"'y  '» 

1  •  ^  1       >      ,  1  -1  j\       r       •  J  ftrvants  who 

contract,  yet  there  is  no  doubt  but  he  might  prove  the  lervice,  and  had  the  rated 
if  he  had  done  fo,   he  had  put  it  upon  the  mafter  to  prove  the  wages,  and 
contrary.     Mr.  Lutivyche  for  maintaining  the  order  faid,  that  orders  ""^.^nt^^Tna 

then  if  the  fervant  had  proved  how  long  he  had  ferved,  it  appeared  how  much  was  due  :  but  now  they 
have  extended  the  aft  to  covenant  fervants,  and  that  matters  the  mifchief  in  this  cafe,  for  it  will  be  difficult 
perhaps  for  the  fervant  to  prove  how  much  he  had  agreed  for ;  but  however  he  ought  not  againft  a  rule  of 
law  to  be  admitted  to  prove  it  himfelf^ 

7  D  differ 
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differ  from  adions  at  law,  and  it  is  the  conftant  pradice  to  hear 
upon  the  oath  of  the  fervant :  and  though  the  order  fays  upon  the 
oath  of  the  fervant,  and  hearing  his  counfel,  yet  for  ought  appears, 
there  might  be  other  evidence  befides  the  fervant's  oath. 

Powell ]\i{\.icQ.  The  oath  of  the  party  has  been  allowed  fome- 
times  in  cafes  of  neceflity,  but  there  is  no  necefllty  ih  this  cafe,  for 
there  might  have  been  evidence  of  the  fervice :  Pcwys  juflice,  and 
Gould  juH'ice  agreed,  and  therefore  the  order  was  quafhed. 

Note,  Mr.  Tiickele  was  with  Mr.  Lutivyche,  who  fald  the  oath 
of  the  party  was  not  againfl  law,  becaufe  it  is  allowed  fometimes  in 
the  Welch  circuit. 


'Whether  a 
releafe  of  all 
debts  by  an 
adminiftrator 
will  difcharge 
a  debt  due  to 
the  inteftate, 
where  there  is 
a  debt  due  to 
theadmini- 
llrator  in  his 
own  right. 


^Hutchinfon  verf.  Savage. 

Y^Eorge  JJutchinfon  adminiflrator  of  John  Dawfon  brings  an  adion 
^-^  againft  Robert  Savage  for  goods  fold  by  the  inteftate  to  the  de- 
fendant. The  defendant  pleads,  that  the  plaintiff,  the  1 5th  of  D^- 
cember  1708.  releafed  to  the  defendant,  his  heirs,  executors,  and 
adminiflrators,  all  and  all  manner  of  adlons,  caufe  and  caufes  of 
adlions,  fuits,  bills,  bonds,  writings  obhgatory,,  debts,  dues,  duties^ 
accompts,  fum  and  fums  of  money,  judgments,  executions,  extents, 
quarrels,  controverfies,  trefpaffes,  damages,  and  demands  what- 
soever, ^s  well  in  law  as  equity  or  otherwife,  which  Hiitch'mfon  had 
againft  him  the  defendant,  ^c,  "The  plaintiff  replies,  and  craves 
oyer  of  the  releafe ;  upon  which  a  general  releafe  is  fet  out  of  all 
debts,  dues,  and  demands,  ^c.  of  Hutchinfon^  fo  that  George 
Hutchinfon,  as  creditor  of  Savage  (it  fays,  that  he  and  x)thers  the 
creditors  oi  Savage  do  releafe  him)  and  then  fays,  that  at  the  ma- 
king that  releafe  the  defendant  was  indebted  to  him  in  his  own 
right  in  the  fum  of  fix  pounds,  and  that  he  gave  the  releafe  to  re- 
leafe that  debt,  &c.  to  which  the  defendant  demurred. 

Mr.  Ketelbey  for  the  defendant  faid,  that  fuch  general  releafes  did 
difcharge  the  debt  due  to  him  as  adminiftrator,   and  cited  Roll, 

Abr.  404. 

Mr.  Hee  for  the  plaintiff  urged,  that  the  cafe  in  Rolk  had  been 
held  not  to  be  law,  and  that  it  was  certain,  if  a  man  grants  omnia 
bona  fua^  goods  which  he  has  as  adminiflrator  do  not  pafs,  and 
cited  3  Cro.  6.  and  that  general  words  in  a  releafe  are  qualified  by 
the  particular  words  3  Lev.  273,  and  272,  where  a  bond  taken  in 
name  of  J,  S.  to  the  ufe  of  J.  D.  is  not  releafed  by  a  releafe  of 
all  demands,  ^c.    by  J,  S.  to   the  obligor.      Stokes  vcrf.  Stokes. 

z  And 
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And  that  if  the  releafe  in  this  caufe  had  nothing  to  work  upon, 
then  perhaps  it  would  have  reieafed  this  debt  due  to  him  as  admi- 
niftrator ;  but  as  this  cafe  is,  it  fliall  enure  upon  the  debt  due  to 
him  in  his  own  right. 

Powell  juftice  faid,  that  the  cafe  in  Ro.  Ab.  v/as  taken  out  of 
the  year  book  of  Edw.  3.  39  Edw.  3.  96.  at  which  time  the  law 
was  held,  that  a  grant  of  omnia  bona  fua  by  an  executor  or  admi- 
niftrator  paft  goods,  which  they  had  as  executor  or  adminiftrator.; 
but  now  that  cafe  is  held  contrary,  and  there  is  no  difference  be- 
tween a  grant  and  a  releafe  ;  therefore  that  cafe  of  a  grant  of  omnia 
bona  fua  will  govern  this  prefent  cafe :  but  if  there  had  been  no 
-other  debts  for  the  releafe  to  work  upon,  then  it  had  releafed  this 
debt.  Upon  this  argument  the  cafe  was  adjourned,  and  the  laft 
paper  day  of  this  term  Mr.  Raymond  for  the  defendant  argued,  that 
it  was  plainly  the  intent  of  the  parties,  that  it  fliould  difcharge  all 
the  debts,  as  well  in  his  own  right,  as  adminiilrator ;  for  it  fays, 
all  adtions,  that  we  every  or  any  of  us,  ZSc.  and  every  man's  deed 
{hall  be  taken  mofh  ftrongly  againfl  himfelf,  as  a  releafe  to  A.  B. 
of  all  aftions,  releafes  as  well  joint  adions  as  feveral ;  and  as  to 
the  objedion,  that  a  grant  of  omnia  bona  fua  don't  pafs  goods  as 
adminiilrator.  He  faid,  that  the  cafe  in  Rolle  was  well  abridged, 
and  a  good  authority.  He  cited  i  Leon.  203.  Plowd.  209.  Noy  106. 
and  Cro.  Jac.  318.  where  the  hufband  granted  to  \nn\jus,  titulum,  et 
inter eje  fua  de  et  in  decimis^  which  he  had  in  the  right  of  his  wife.j 
and  held  that  they  pafs,  though  he  had  them  in  his  wife's  right. 

Holt  chief  juftice.     If  he  have  no  goods,  but  as  adminiftrator, 
they  muft  pafs  by  a  grant  of  om72ia  bona  fua.     Adjournatur. 

'Regina  verf.   Stedmaii. 

AN  information  was  exhibited  againfl:  the  defendant  by  the  addl-  informationis 
tion  of  gentleman  ;  the  defendant  pleaded  in  abatement,  that  not  amend-  ' 
he  was  an  upholfterer,  and  not  a  gentleman  ;  and  a  rule  being  ob-  *'''*• 
tained  at  the  fide  bar  to  amend  the  information,    Mr.   Raymond 
moved  at  the  Viewing  caufe,  why  it  fliould  not  be  amended,  and 
faid,  that  as  they  had  taken  advantage  of  this  miftake  by  pleading 
in  abatement,  the  court  could  not  amend  it ;    and  cited  Buckfon  saik.  ?;. 
'Derf  Hojkins,    Mich.  3  Ann.  B.  R.   where   after   nul   ticl   record  6  Mo^-  ^.G^, 
pleaded  to  ^  fcire  facias,  which  mifrecited  a  judgment,  an  amend-  ^'°' 
ment  was  denied;  and  that  criminal  matters  are  not  within  the  fl.t- 
-lute  of  amendments. 


Mr. 
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Mr.  Whitakcr  of  the  fame  fide,  that  there  was  no  precedent  to 
v/arrant  amendments,  after  taking  advantage  of  it  by  pleading,  and 
all  the  cafes  mentioned  of  amendments  immediately  before  trial  in 
informations  are  only  of  flips  of  clerks. 

Powell  juftice  faid,  that  informations  are  the  fuggeftions  of  the 

attorney  general,  which  he  may  amend  any  time  before  trial,  but 

it  is  a  queftion,  whether  it  can  be  done  after  advantage  took  of  it 

by  pleading,  as  in  this  cafe.     He  faid  that  informations  are  within 

the  ftatute  of  additions,  but  this  ought  not  to  be  amended  to  falfify 

the  defendant's  plea,  though  iflue  be  not  joined,  and  that  a  }?nfno- 

mer  in  an  indidlment  was  not  amendable,  and  he  faw  no  difference 

If  a  man  be    between   that   and    an    information.     If  one   be  indided   by  his 

jjlj 'j.j^,jj  ^][^,g  right  name,  and  he  pleads  mifnomer  in  abatement,  and  you  indidt 

and  plead  mif-  him  again,  he  is  eftopped  to  fay,  that  the  name  he  gives  himfelf 

nomerma-    jq   j^jg   pjg^   \^  ^Qf  j^jg  j-Ieht  name.     Adjourned   to   fearch   pre- 

batement,  he         j  *  '-'  ■'  ^ 

is  ellopped  to  CCUentS. 
deny  that 
name,  that  he 
gives  himfelf. 

Plaintiff  non-  T~^  H  E  plaintlfF  brought  an  adtlon,    and  was  nonfuited,    and 
'^""d"°  n^°  ^ft"      -^       afterwards  he  brought  another  action  for  the  fame  caufe, 
paid,  i^c,      ^nd  a  motion  was  to  flay  proceedings  till  he  paid  his  cofls  upon 
the  firft  nonfuit,  and  granted  per  curiam. 


Eafter 
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MEmorandum,  Sir  John  Holt  knight,  lord  chief  jujlice  of 
the  ^een's  Bench,  who  had  executed  that  office  with  great 
reputation  for  his  courage,  integrity,  and  compleat  know- 
lege  in  his  prof ef  ion,  ever  f  nee  the  revolution,  {being  fworn 
into  that  office  in  Eafter  term  1689)  died  March  5  about  three  in  the 
afternoon,  at  his  houfe  in  Bedford  walk,  after  a  long  lingering  fick- 
nefs,  anno  aetatis  fuae  68. 

Memorandum,  March  13,    1709.    Sir  Thomas  Parker  knight, 
ber  Majefty's  youngefi  ferjeant  at  law,  was  fworn  into  the  office  of 
chief  juftice  of  the  King's  Bench  in  the  room  of  the  late  chief  juftice 
Holt,  at  the  lord  chancellor  Cowper's. 

Memorandum.  March  26,  17 10.  Sir  Henry  Gould  knight,  one 
ef  her  Majefty's  juftices  of  the  ^ee?fs  Bench,  died  at  his  chambers  in 
Serjeants  Inn  in  Chancery-lane,  anno  aetatis  fuae  66. 

Memorandum,  That  May  12  in  this  prefent  Eafter  term  Sir 
Robert  Eyre  knight,  her  Majefty's  folicitor  general,  and  Thomas 
Pengelly  efquire,  were  fworn  ferjeant s  at  the  Chancery  bar,  coimted 
at  the  Common  Fleas,  and  gave  an  entertainment  to  the  nobility,  judges, 
&c.  at  Serjeants  inn  hall  in  Fleet-ftreet.  The  motto  of  their  rings 
uas,  Unit  et  imperat.  ^nd  the  next  day  being  Saturday,  May  13. 
Mr.  ferjeant  Eyre  was  fworn  one  of  the  juftices  of  the  King's  Bench 
in  the  room  of  juftice  Gould  deceafed,  at  the  lord  chancellor  Cow- 
per'j,  and  the  fame  time  Mr.  Raymond  was  fmrn  folicitor  general, 
both  their  patents  being  fealed  that  day. 


7  E  Mich, 


i-^io 


Mich.  lerm. 

1 1  Annae  retinae,  B.  R.   1 7 1 2. 


Sir  Thomas  Cooke  Winford  verf.  Powell. 

Judgment  of  C^  ^  ^  Tbomas  Cooke  Winford  brought  a  writ  of  error  in  the 
an  inferior  ^^^  King's  Bench  upon  a  judgment  againfl  him  in  the  Mar~ 
coart  reverfed  ^j  JJoalfea  In  an  adlion  on  the  cafe,  wherein  Poa;^//  declared, 
avemem°tha"  ^~"^  that  whereas  the  faid  Sir  'Thomas  Cooke  W'mford  the  12th 
thecaufeof  oi  June  in  the  feventh  year  of  this  Queen,  at  the  parifh  of  St, 
witw'the^u-  ^^^"  "^  ^^^  7?i?A/j  in  comitatu  Middlefex,  ac  infra  jurifdiBionem 
rifdiaion.  hujus  curiae,  in  confideration,  that  the  faid  Powell  at  the  fpecial 
Jnte  796,  requeft  of  Sir  Thomas  Cooke  Winford  had  permitted  the  faid  Sir 
»04«-  'Thomas  Cooke  Winford  to  ufe  the  pond  in  area  ipfius  Powell  fituate 

in  the  parifti  aforefaid,  ac  infra  comitatum  et  jurifdiBionem  prae~ 
diBos,  to  water  his  horfes  for  fix  months  before,  and  had  pro- 
•vided  water  for  the  faid  horfes  for  the  faid  fix  months,  promifed 
the  faid  Powell,  that  he  the  faid  Sir  Thomas  Cooke  Winford  would 
pay  the  faid  Powell  what  he  reafonably  deferved  for  the  fame,  (^c. 
and  makes  the  proper  averments.  Then  there  is  a  count  upon  a 
quantum  meruit  for  goods,  &c.  fold  and  delivered.  Then  follows 
this  count :  Cumque  ctiam  the  faid  Powell,  pojlea,  fcilicet  die  anno 
et  loco  fupradiBis,  ad  fpecialem  inftantiam  et  requiftionem  ipfius 
Sir  Thomas  Cooke  Winford  had  permitted  eundem  Sir  Thomas  Cooke 
Winford  habere  ufum  alius  fiagni  et  aquae  ipfius  Powell,  in  area 
ipfius  Powell  ad  lavandum  et  ad  aquandum  alios  equos  ipfius  Sir 
Thomas  Ccoke  Winford :  idem  Sir  Thomas  Cooke  Winford  in  confide- 
ratione  inde  poftea,  fcilicet  die  anno  et  loco  fupradiBis,  promifed  to 
pay,  &c.  On  non  afampfit  pleaded,  and  iffue  joined,  a  verdidt 
was  given  for  Powell  for  js.  td.  damage,  and  judgment  was  given 
for  him  in  the  Marfalfca  to  recover  the  fame.  And  on  this  writ 
of  error  brought,  the  judgment  was  reverfed,  becaufe  it  did  not 
appear  in  this  lafl:  count,  that  the  aliud  ftagnum  et  aqua  of  Powell's 
was  within  the  jurifdidlion  of  the  court,  which  cannot  be  intended 
in  the  cafe  of  an  inferior  jurifdidion,  where  nothing  fliall  be  in- 
tended 
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tended  to  be  within  the  jurifdidion,  that  is  not  exprefly  averred  i'o 
to  be ;  though  in  the  cafe  of  a  fuperior  jui  ifdidlion  nothing  Hiall 
be  intended  out  of  it.  Raymond  folicitor  general  for  the  plaintiff  in 
error,  Mr.  ferjeant  Comyms  for  the  defendant.  The  cafes  cited  for 
the  plaintiff  in  error  were  i  Saivid.  jji^.  Peacock  vcrf.  Bell  & 
Kendall.  Sir  Tho.  "Jones  Rep.  230.  irall/s  vcrf.  Squire.  T.  Jones 
103.  3  Keb.  6yj.  Harvey  verf.  Holland.  3  Lev.  234,  243.  Mico 
verf.  Morris,  i  Ventr.  2.  in  the  cafe  of  Heelyverf.  JVard.  i  Ventr. 
58.  Barkly  verf.  Paine,  and  fee  Stanian  verf.  Davyes,  intr.  Hit. 
13  Will.  3.  B.  R.  Rot.  179.  Ante,  795.  1  Sid.  95.  Littlebury 
verf.  Wright.  1  Roll.  Ab.  545.  p.  3.  Ivie  verf.  Storie.  S.  C.  Cro. 
Car.  571.     Jones  451. 

Jenkins  qui  tarn,  &c.  verf.  Home  in  Scaccario. 

IN   an  information    upon  a   feifure  of  currans  imported   in  the 
William  and  Anfie  of  Plymouth  into  the  port  of  London,  con- 
trary to  the  a<ft  of  navigation,   12  Car.  2.  c.  18.  from  Algiers  in 
Africa,  the  currans  not  being  of  the  growth,  produ(a-,  or  manu- 
fadure  of  that  place,  or  of  the  region  where  they  were  (hipped, 
&c.     The  defendant  claimed  property,  and  on  ifTue  joined  notice 
was  given  for  trial  in  Trinity  term  laft,  and  for  the  fitting  after 
Trinity  term  laft.     And  on  motion  on  behalf  of  Charles  Moone,  a 
fecurity  for  Home  on  the  writ  of  delivery,    the    following  order 
was  made,  viz.  Middlefex,  "  Whereas  a  writ  of  delivery  for  the 
•  "  faid  fliip  with  her  apparel  and  furniture  hath  been  awarded  under 
"  the  feal  of  this  court,  upon  a  recognifance   entred  into  to  her 
"  Majefly,  by  Edward  Grofe  of  Eajl  Smithfield  baker,  and  Charles 
"  Moone  of  Mowell  in  the  county  of  Cornwall  cooper,  dated  the 
"   nth  day  of  February  lafl,  in  the  fum  of  252/.  now  upon  the 
"  motion  of  Mr.  Dodd  of  council  with  the  faid  Charles  Moone,  in- 
"  forming  the  court,  that  the  plaintiff  gave  notice  of  trial  to  be 
"  had  in  this  caufe,  the  fitting  of  the  lord  chief  baron  within  the 
"  laft  Trinity  term   in  Middlefex;  in  purfuance  of  which    notice 
"  the   faid  Charles  Moone  attended  with   his  council  and  witnefTes 
"  on  the  day  appointed  for  the  faid  trial,  as  alfo  on  the  day  of 
"  fitting  after  the  faid  term  in  Middlefex,  not  having  received  any 
'•  countermand  from  the  faid  plaintiff;  whereby  the  faid  Charles 
"  Moone,  who  is  at  the  whole  charge  of  the  defenfe  made  in  this 
"  caufe,  was  put  to  great  expenfe :  it  was  therefore  now  prayed, 
"  that  the  faid  reccgnifance  might  be  difcharged,  and  that  the  faid 
"  Charles  Moone  might  have  his  cofts :  it  is  this  day  ordered  by 
"  the  court,    that  the   faid   recognifance  entred   into  by  the  faid 
"  Edward   Grofe  and    Charles   Moone   fliall    be  vacated   and    dif- 
"  charged;  and  that  it  be  referred  to  John  Morgan  Efq;  deputy 

"  to 
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"  to  her  Majefty's  remembrancer  of  this  court,  to  tax  the  faid 
"  Charles  Moone  his  cofts  againfl  the  plaintif?  in  this  caufe ;  unlefs 
"  caufe  be  fliewed  to  the  contrary  on  the  laft  day  of  Michaelmas 
"  term  next." 

Upon  the  motion  of  Mr.  Attorney  General,  the  foHcitor  Ge- 
neral, and  Mr.  Ward,  at  the  fetting  down  of  caufes  after  this 
term,  to  which  time  the  order  was  enlarged,  it  was  difcharged  j 
firft,  as  to  the  difcharging  the  recognifance  upon  declaring  the 
plaintiff  intended  next  term  to  try  the  caufe  ;  fecondly,  as  to  the 
payment  of  cofts  for  not  going  on  to  trial ;  becaufe  fuch  order  can 
be  made  only  in  behalf  of,  and  upon  the  motion  of  the  defen- 
dant, and  his  council,  and  not  in  behalf  of  the  fecurity.  Lord 
chief  baron  Bury,  and  Level  baron,  prefent  in  court.  Note ;  the 
lord  chief  baron  exclaimed  againfl  the  order,  as  being  obtained  per- 
fedlly  irregularly  without  affidavit,  and   by  furprife. 

Ongley  ve?'f.  Peale. 
c.  Cafes    "TERROR  to  reverfe  a  judgment  given  in  the  Common  Pleas 


103 


E 


Law  and  Eq.    J^  f^^   Peak,    in   an   ejedlment  for    houfes  on    Ludgate-hill  in 


A  devife  to  London,  on  the  demife  of  Oliver  St.  John,  brought  againfl  Mr. 
y.  PF.  and  his  Ongley,  and  four  other  tenants :  on  not  guilty  pleaded ;  as  to  all 
SeT  for  ^^^  dVendants  but  Mr.  Ongley,  and  as  to  all  the  houfes  but  one, 
their  lives  ^hs  jury  ^^d  for  the  defendants;  and  as  to  that  one  houfe  they 
(without  ex-  find  a  a  fpecial  verdift,  viz.  that  the  12th  of  January  1668,  Oliver 
ord'eToftuc-  ^"''^  °^  BoHngbroke  was  feifed  thereof  in  fee,  and  being  fo  feifed  the 
ceiLon)  with  faid  1 2th  of  January  made  his  will,  [Note,  that  will  was  not 
condition  that  found  iu  haec  verba  in  the  fpecial  verdicS,  nor  the  devifes  therein 
beVo?emre"d  Contained]  and  that  the  20th  of  May  1679  he  being  feifed  as 
upon  till  a  aforefaid,  debito  modo  Jecit^  figillavit,  et  publicavit  a  codicil  in 
month  after  ^vriting  to  the  faid  will  annexed,  which  follows  /;/  haec  verba 
"  May  20,  1 679.  Memorandu7n  :  Whereas  my  uncle  Anthony  St. 
John,  and  my  deareft  and  beloved  wife,  whom  I  made  my 
fole  executrix,  are  dead  :  that  as  to  what  I  left  to  them  I  re- 
voke this  my  faid  laft  will  and  teftament  in  manner  following: 
Firft,  as  to  the  2000  /.  given  my  dear  wife  out  of  the  manor 
of  MekhlmirTie  I  give  and  leave  it  to  Sir  St.  Andrew  St.  John 
of  Woodford,  alfo  my  impropriation  of  Thurhy  to  him  and  his 
heirs :  I  give  to  him  and  his  brothers  fucceffively  for  their  lives 
my  houfe  at  Ludgate  [the  houfe  in  queflion]  with  this  condi- 
tion neverthelefs,  that  the  faid  2000  /.  be  not  paid  to  Sir  St. 
Andrew,  nor  the  impropriation  of  Thurley  entred  on,  till 
within  a  month  after  his  marriage.  And  as  for  my  houfe  at 
Ludgate  I  do  not  leave  it  to  him,  nor  his  brothers,  afore  to  be 
i  "  entred 
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^'  entred  on  and  enjoyed,  till  fuch  time  alfo  after  their  marriages ; 
^'  as  for  all  my  other  lands,  C^c."  That  the  earl  died  feifed  ;  that 
at  the  making  the  codicil  Sir  SL  Andrew  had  two  brothers,  Roiv- 
iand  and  Oliver,  that  Sir  St.  Andrew  was  eldeft,  Rowland  the 
fecond,  and  Oliver  the  third ;  that  Rowland  died  in  the  life-time 
of  Sir  St.  Andrew  and  Oliver,  that  Sir  St,  Andrew  died  loth  of 
February  1 708,  that  Oliver  was  married  divers  years  before  Sir 
St.  Andrew's  death,  and  is  yet  living ;  that  Oliver  entred  after  Sir 
St.  Andrew's  death,  and  demifed  to  the  plaintiff,  &c.  Upon 
which  fpecial  verdidt  judgment  was  given  for  the  plaintiff  in  eject- 
ment in  the  Common  Pleas.  Whereupon  Mr.  Ongley  brought  this 
writ  of  error  in  the  King's  Bench.  And  it  was  argued  by  the  foli- 
citor  general  for  the  plaintiff  in  error,  that  the  devife  was  void  for 
incertainty,  certainty  bemg  as  much  required  in  the  cafe  of  a  will 
as  to  the  perfon,  as  in  the  cafe  of  a  deed ;  as  a  devife  by  A.  to  his  fon, 
where  he  has  two,  is  void,  becaufe  mn  conjlat  which  he  meant, 
Cro.  Eliz.  743.  in  the  cafe  of  T'aylor  and  Sayer.  Now  here  it  is 
uncertain  by  reafon  of  the  word  fucceffively  not  Oiewing  which  fhall 
take  firft,  and  which  fecond,  in  fucceffion.  That  the  conflrudtion 
ouo^ht  to  be  made  from  the  words,  but  in  cafe  of  a  deed  fuch  a  limi- 
tation had  been  void,  Hob.'^il.  Cro.  Jac.  26^.  Hutt.^j.  WindJ- 
jnore  verj.  Hobart  in  point,  and  Hob.  314.  Greenwood  verf.  Tyler. 
But  there  is  no  reafon  in  a  will,  when  the  words  are  the  fame,  to 
put  a  different  conftrudion  upon  them.  But  if  it  had  been  Juccef- 
Jive  ficut  nominantur  in  charta,  &c.  it  had  been  good  in  a  deed. 
Dier  361.  So  it  would  be  in  a  will- 
Secondly.  The  condition  in  relation  to  marriage  makes  it  more 
uncertain,  for  till  marriage  none  can  take  j  and  fuppofe  the  fecond 
brother  had  married,  and  neither  of  the  other  two,  who  muft  have 
took  ?  Certainly  none  of  them.  Or  if  he  that  is  married  Ihould 
•take  firft,  then  that  would  overthrow  the  other  conftrudlion  of 
fiiccejive,  that  the  oldeft  ought  to  take  firft,  and  then  the  fecond, 
and  then  the  third.  Objedion  :  the  intent  is  apparent.  Anfwer  i. 
The  intent  mud  be  colleded  from  the  words,  but  the  words,  as 
was  faid  before,  import  no  fuch  thing,  and  nothing  can  be  averred 
dehors  for  their  explanation.  Secondly,  the  Intent  cannot  controul 
the  operation  of  law-,  as  a  devife  to  J.  S.  for  life  without  impeach- 
ment of  wafte,  remainder  to  the  heirs  males  of  his  body,  the  dsvifor 
intends  only  an  eftate  for  life  to  J.  S.  yet  the  law  fupervenes  his  in- 
tent, and  he  will  be  tenant  in  tail.  2  Leon.  70.  Chaloner  vcrf. 
Bowyer,  and  by  Hale  chief  juftice  in  the  cafe  oiKiiig  and  Melting, 
I  Ventr.  214,  225. 

Mr.  fcrjeant  PengeUy   argued    for    the  defendant  in  error,  that 
the  devife  to  Sir  St.  Andrew  was  a  dired  devife  to  him,    as  ap- 
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pears  by  the  preceding  words ;  that  that  could  not  be  avoided  by- 
doubtful  expreffions  after  that  the  devifor  took  notice  of  the 
brothers,  according  to  the  rules  of  common  law,  which  was  ac- 
cording to  their  feniority :  that  what  he  meant  by  fuccej/ive  is 
plain,  and  therefore  in  a  will  ought  to  take  effeft,  for  which 
purpofe  there  are  ftronger  cafes  in  the  books,  as  Ray?n.  82.  Bate 
■irrf.  Amhaji  &  Norte??.  A  devife  to  one  of  his  coufin  Am- 
herfi's  daughters,  who  ftiould  marry  a  Norto?i,  held  good  to  the 
firft  that  married  a  Norto?7.  Dier  333,  6.  Devife  to  J.  S.  on 
condition,  and  then  that  it  fhould  remain  to  his  houfe  :  held  a 
good  remainder,  becaufe  they  conftrued  his  houfe  the  head  of  his 
family.  Stiles  434,  5.  Moore  637.  Br.  Leafe  64.  he  like  wife 
cited  as  oppofite  cafes. 

Secondly,  the  claufe  about  marriage  made  no  alteration  in  the 
expofition  of  the  will,  only  added  a  reftridion  to  the  devife, 
which  before  was  general ;  and  therefore  if  the  fecond  fon  married 
before  the  eldeft,  yet  he  could  not  take  by  this  devife ;  which  the 
court  agreed,  and  took  it  to  be  a  mighty  plain  cafe,  and  affirmed 
the  judgment  niji  cm/fa,  &c.  But  Mr.  Attorney  General,  who 
was  to  have  fliewn  caufe,  taking  it  to  be  clearly  againft  him, 
never  did  fliew  caufe,  and  fo  the  judgment  was  affirmed  againft 
Mr.  Ofjgky,  who  was  a  purchafer  for  a  valuable  confideration  by 
the  advice  of  Mr.  ferjeant  Pemberton^  and  Mr.  Richard  Webb  of  the 
Inner  Temple.  And  my  client  told  me,  Mr.  Webb  on  a  further  and 
late  confideration  adherred  to  his  former  opinion,  that  the  devife  was 
void  for  uncertainty.  Note,  Oliver  St.  John  takes  but  an  eftate  for 
life  by  the  will,  and  fo  the  fale  by  Powlett  earl  of  Bolinhroke,  heir 
at  law,  and  brother  to  earl  Oliver,  to  Mr.  Ongley,  will  be  good  as 
to  the  fee. 
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"Emorandum,  On  Sunday  Auguft  i,  17 14.  at  half  an  how 
I  paft  /even  in  the  morning  her  Majefty  ^een  Anne  died  at 
Kenling^on,  in  the  fiftieth  year  of  her  age,  being  born  tfje  tth  of 
February  1664.  Upon  her  deceafe  the  lords,  and  others  of  her 
late  Majeflfs  privy  council,  immediately  met  at  St.  James's,  ivhere 
the  injlruments  figned  by  his  Majefty,  and  fealcd  by  him,  purfuant 
to  the  aB  of  parliament  oj  6'  of  the  late  ^een,  appointing  fe- 
deral lords  to  be  added  to  thofe  appointed  by  the  f aid  ah  of  parlia- 
ment to  be  regents  during  the  King's  ahfence,  were  produced  by  the 
lord  archbijldop  of  Canterbury,  the  lord  chancellor  Harcourt,  ajid 
Monfieur  Krienburg  the  Hanover  minifter,  and  opened  and  read^ 
and  afterwards  ordered  to  be  inrolled  in  Chancery. 

The  regents  by  the  a<5l  of  parliament  were, 

Thomas  lord  archhijloop  of  Canterbury. 

.Simon  lord  Harcourt,  lord  chancellor. 

Charles  duke  of  Shrewfbury,  lord  treafurer. 

John  duke  of  Bucks,  lord  pref.dent  of  the  council. 

William  earl  of  Dartmouth,  lord  privy  feal. 

Thomas  earl  of  Strafford,  firft  cof?imij}ioner  of  the  admiralty. 

Sir  Thomas  Parker,  lord  chief  jufiice  of  the  Kitig's  Bench. 


The  regents  appointed   by  the  King,  by  the  three  in- 
fouments  under  his  hand  and  feal. 

William  lord  archbifiop  of  York. 
Charles  duke  of  Shrewsbury. 
Charles  duke  of  Somerfet. 
Charles  duke  of  Bolton. 
William  duke  of  Devonfliire. 
Henry  duke  of  Kent. 
John  duke  of  Argyle. 
James  duke  of  Montrofe. 
John  duke  of  Roxborough. 
Thomas  earl  of  Pembroke. 
Arthur  earl  of  /"uig'efea. 
Charles  earl  of  Carlifle. 
Daniel  earl  of  Nottingham. 
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Mountague  Venables  earl  of  Abingdon. 

Richard  earl  of  Scarborough. 

Edward  earl  of  Orford. 

Charles  lord  vifcount  Townfliend. 

Charles  lord  Halifax. 

William  lord  Cowper. 

Then  all  the  lords  of  the  late  ^leen's  privy  council  prefent  took 
the  oaths  of  privy  coimfellors,  the  great  ojicers,  who  ufed  to  be  fworn 
in  council,  took  the  oaths  of  their  ofices,  and  then  the  lords  jujlices 
took  the  oaths  of  allegiance  and  fupremacy,  &cc.  according  to 
that  a5l. 

All  the  judges.  King's  ferjeants,  attorney  and  Jolicitor  general, 
and  King's  council,  took  their  oaths  before  the  lord  chancellor  at  his 
hotfe,  as  if  they  laere  newly  admitted,  though  by  that  a£l  they  were 
continued  but  for  fix  months  after  the  ^een's  demife. 

And  all  other  officers,  ivho  held  their  offices  durifig  pleafure,  took 
their  oaths  of  office  {who  had  oaths  of  office  to  take)  in  the  fame 
manner  as  if  newly  admitted. 

Note,    it   being  made  a   qiiefiion  among  the  lords  jujlices    (who 
afembled  in  a  room  by  themfehes  diJlinB  from  the  council,    where 
they  tranfaSied  matters,    which   they  determined   without  the  ajjijl- 
a7jce  of  the  privy  council,  and  only  came  into  the  council  chamber, 
when   they  held   a  privy  council,    and  then  fat  on  a    row   on  the 
fide  of  the  table,   on  the  right  hand  cf  the  King's  chair,    thofe  of 
the  firft  quality  fitting   in   the  middle   of  that  fde  of  the  table) 
whether  the   officers,   jujlices  of  peace,    dec.    could   aB  before  they 
took  their  oaths  of  ofice   (which  could  not  be  immediately  done,    be- 
caufe  dedimus's  were   to   iffue  for    that  purpofe) :    It  was  held  by 
the  lords  jujlices,    that    they  ought    to  take  the   oaths    of   office  in 
convenient  time,    but  that  in  the  interim  they  might  a£i,    otijcrwife 
the  whole  dejign  of  the  aSl  of  parliament  would  be  evaded,  which 
was,   that  on  the  demife  of  the  crown,   there  might  not  be  a  va- 
cancy of  officers  in  caje  of  neccfjity ;   but  if  they  cculd  not  aSl  till 
they  had  took   their   oaths  of   office,    there    would    be    a    vacancy^ 
which  mifchief  the   a5l   intended  to   prevcT:t.     And  at  this  rej'olu- 
ticn   the   lord   chancellor  Harcourt,    lord  Cowper,    and    lord  chief 
jullice  Parker  were  prefent,    and  therefore  tbty  iffued  a  proclama^ 
tion,    to  give  notice   of  that   claufe  in    the  a5l  continuing  cfficers, 
and   requiring  them  to  take  the  oaths,  and   thereby  commanding  all 
cjicrrs  to  take  the  oaths  of  office  with  the  firft  opportunity,  and  to 
atl  m  the  mean  time. 
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A  lift  of  the  principal  officers  in  the 
law  at  the  time  of  the  deceafe  of  her 
late  Majefly  Queen  Anne,  Augufl  i, 
1714. 

i^IMON /or^Harcourt,  lord  chancellor  of  GresLtBnt3.m. 
Sir  John  Trevor  knight,  mafier  of  the  Rolls. 


Sir  Thomas  Parker  knight,  lord  chief  jujlice  oj  the  King's  Bench, 
Sir  Littleton  Powys  knight,         1 

Sir  Robert  Eyre  knight,  >  jtijlices  of  the  King's  Bench. 

Sir  Thomas  Powys  knight,        j 


Thomas  lord  Trevor,  lord  chief  jujlice  of  the  Common  Pleas. 
Sir  John  Blencovi^e  knight,         1 

The  hon.  Robert  Tracy  efquire,    >  jujlices  of  the  Common  Pleas, 
Robert  Dormer  efquire,  J 

The  right  honourable  Sir  William  Wyndham  baronet,  chancellor 
of  the  Exchequer. 


Lord  chief  baron  vacant. 

Sir  Thomas  Bury  knight, 

Robert  Price  efquire,  ^  barons  of  the  Exchequer. 

Sir  William  Banifter  knight. 


„} 


John  Smith  {/^w/r^,  baron,  a7id  lord  chief  baron  in  ScoiXd^ndi. 

Sir  William  Simpfon  blight,  curfitor  baron. 

Lord  Berkley  c/'Stratton,  chancellor  of  the  duchy  of  Lancafter. 

Sir  Edward  Northey  knight,    attorney  gejieral   of  the  duchy  of 
Lancafter. 

•     ^i"  fe\P^,  -^t^"  ^"'?^-  .  ?  ^^en's  twofirjlferjeants. 

Sir  Nicholas  Hooper  knight,        S  j  j  j   ■> 

Sir  Edward' Northey  knight,  attorney  general. 

,      Sir  Robert  Raymond  knight,  foUcitor  general. 
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Sir  John  Chefhyre  knight,  ^cen's  ferjeanf.  •   , 

Sir  William  Whitlock  knigljt^     "J  \ 

John  Conyers  efquire,  I  | 

Edward  Jeffreys  efquire,  .^  ^een's  counfel.  \ 

Thomas  Lutwyche  efquire,  \ 

John  Ward  efquire,  J 

.  \ 

Jujlices  of  Wales. 

Sir  Jofeph  Jekyll  knight^  "yjitftices  of  Chefter,   Flint,  &;c. 

Edward  Jeffreys  efquire,  \    Montgomery  and  Denbigh. 

Charles  Cox  efquire,  7  j^fif^^^^  fa^   Brecknock,    Gla- 

Wiiliam  Bridges  efquire,  £    morgan  and  Radnorflilres. 

Merrick  efquire,  7  jufiices  for  Caernarvan,  Merio- 

William  JelTop  efquire,  £    neth  and  Anglefea. 

Francis  Winnington  efquire,        7  Jtf/lices  for  Caermarthen,  Pem- 
Edmund  Bridges  efquire,  £    broke  and  Cardigan. 

Memorandum,  Tuefday  September  21,  17 14,  being  the  next 
day  after  the  King  had  made  his  publick  entry  into  London  from 
Greenwich,  the  lord  vifcount  Townihcnd,  one  of  his  Majefiy's  princi- 
pal  fecretaries  of  fate,  by  his  Majefty's  command,  fetched  the  great 
feal  from  the  lord  Harcourt ;  and  the  next  day,  being  22  September 
1 714,  //  was  delivered  to  the  lord  Cowper  with  the  title  (f  lord 
chancellor  of  Great  Britain,  and  that  day  he  took  the  oaths  in  council  at 
St.  JamesV. 

Memorandum,  That  Thurfday  Odlober  14,  fuperfedeas's  paffed 
the  great  feal,  to  remove  the  lord  Trevor  from  being  chief  juf ice  of 
the  Common  Plea:,  Sir  Thomas  Powys  fro?n  being  one  of  the  judges 
of  the  King's  Bench,  and  Sir  William  Banifter  from  being  one  of  the 
barons  of  the  Exchequer,  and  Sir  Robert  Raymond  from  being  foli- 
citor  general;  and  patents  paffed  the  great  feal,  for  appointing  Sir 
Edward  Northey  his  Majefifs  attorney  general,  and  Nicholas  Lech- 
mere  efquire  his  Majefifs  foUcitor  general,  and  they  took  the  oaths 
of  office  at  the  lord  chancellor's  Saturday  the  1 6th  of  Oftober  fol"  ' 
lowing. 

Memorandum,     Friday  Odlober   22,     1714,    Spencer  Cowper 

ejquire,  and  John  Fortefcue  Aland  efquire^  were  appointed  attorney 
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general   and  folicitor  general   to  his   royal  higbncjs    the  prince    of 
Wales. 

Memorandum,  That  Tuefday  October  26,  17 14,  Sir  Peter 
King  knight,  recorder  of  London,  and  Sir  Samuel  Dodd  biight,  of 
the  Inner  Temple  both,  a7id  Sir  James  Mountague  knight,  of  Lin- 
colns  Inn,  appeared  to  writs  returnable  in  Chancery,  commanding 
them  to  take  on  them  the  degree  of  ferjeafits  at  law,  and  they  were 
coifed  by  the  chief  juftice  of  the  King's  Bench  in  the  trcafury  of  the 
Common  Pkas,  and  afterwards  performed  the  ufual  cerem'onies  at  the 
bar  of  the  Common  Pleas,  and  gave  rings  with  this  motto:  Plus  quam 
fperavimus. 

Memorandum,  T^hat  Thurfday  November  4,  171 4,  Sir  Jofeph 
Jekyll  and  Sir  Thomas  Powys  took  their  places  as  firfi  and  fecond 
King's  ferjeants,  being  fworn  at  the  lord  cbancelhr's  the  day 
before. 

-I 
Memorandum,  T^haf  Monday  November  22,   17x4,  Sir  Tho- 
mas Parker  knight  was  fworn  chief  juflice  of  the  King's  Bench,  and 
Sir  Littleton  Powys,  Sir  Robert  Eyre,  and  John  Pratt  efquire  fer- 
jeant  at  law,  were  fworn  juflices  of  the  fame  court ;  Sir  Peter  King 
knlrht  was  fworn  chief  juftice  of  the  Common  Pleas,  and  Sir  John 
Blcncowe,    Robert    Tracy    and    Robert    Dormer    efquires,    were 
fworn  ju/iices  of  the  Common  Pleas ;   Sir  Samuel  Dodd  was  fworn 
chief  baron,    and  Sir  Thomas  Bury,   Robert  Price,  John  Smith, 
and  Sir  James  Mountague,  were  fworn  barons  of  the  Exchequer. 
And  the  falaries  of  the  two  chief  juflices,  and  chief  baron,  were  en- 
creafed  from   I  cool,   to  2000  1.   per  annum,  and  the  falaries  of 
the  rejl  of  the  Judges  were  encreafed  from   1000  1.  to   1500I.  per 
annum,  for  which  they  had  diJlinSi  patents  from  thofe  by  which  they 
were  appointed  judges. 
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December  6.  17 14.     Chancery, 

Mary  Spendlove  daughter  of  Charles  Spend-T 

love  and  Mary  his  wife,  who  was  fifter  j.  Plaintiffs, 
of  John  Lambert  deceafed,  j 

John  Aldrich  and  Mary  his  wife,  Henry") 

Capps,    Samuel  Hartly,   Samuel  Wade  i- Defendants, 
and  John  Wade,  j 

^.devifesale-  ^f'^J^  ^n  appeal  from  a  decree  of  the  mafter  of  the  rolls  on  a 
gacyof  200/.  ■  j|  bill  brought  by  the  plaintiff  Mary  SpenJlove,  for  the  re- 
at  ic^irthe  ^^  ^  covery  of  a  legacy  of  200/.  devifed  to  her  by  her  uncle 
interim  to  be  Jo/m  Lambert.-    The  cafe  was  this :  John  havibert  being 

pat  out  by  the  ^gji^^j  j^  fgg  ^f  ]jnds,  ^c.  in  Norfolk,  and  pofleffed  of  a  confider- 
vM^other  le- able  perfonal  eftate,  8  June  1696  by  his  lalt  will  devifed  to  the 
gacies,  and  the  plaintiff  2oo/.  at  her  age  of  fifteen  years,  if  flie  fhould  fo  long  live, 
^"Tand°^er''  and  in  the  mean  time  to  be  put  out  by  his  executors  for  her  beft 
fonai  eftate  to  advantage,  till  flie  attained  her  faid  age,  and  gave  by  his  faid  will 
c.  and  D.  feveral  other  legacies,  and  particularly  100/.  to  the  defendant  John 
t^t^^rTo.  ^^^^>  then  an  infant,  and  devifed  all  the  reft  of  his  real  and  per- 
beinganin-  fonal  eftate,  after  debts  and  funeral  charges,  to  the  defendants 
fant.  Henry  Capps,  and  Sa?nuel  Wade,  who  was  then  an  infant,  and  made 

them  joint  executors  of  his  faid  will. 

c.  proved  the      John  Lambert  died  foon  after,    Henry  Capps  alone  proved  the 
«,i!l  alone.      ^^.j|]^  ^.j^^  ^^i^^^.  g^ecutor  the  defendant  Samuel  Wade  being  then  and 
long  after  an  infant,  viz.  born  20  Septetnber  1692. 

The 
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The  phint'iff  Mary  Spe>?S.ve  was  born  the  6th  oi  March  1685,  ,c.  being  r- 
and  came  to  the  age  of  fifteen  the  6th  oi  March  1700,  when  the  applied  to  c 
200/.  legacy  became  payable  to  her,  vvhicli  flie  applied  to  Capps  for,  |°' '^e legacy, 
blithe  not  paying,  flie  received  intereft  of  him  for  part  of  the  time  ^MT.ln' 
before  he  became  a  bankrupt.  tvTcft. 

In  1704  Hetjry  Bofiett,  being  admitted  by  the  ecclefiaftical  court  ^- S^^rdi^n 
at  Norwich  guardian  and  curator  to  the  defendant  Samuel  Wade,  fant  execuTo'r 
fettled  accounts  with  Capps  on  behalf  of  Samuel  Wade,  in  relation  ^'="!ed  ac- 
to   lohn  Laviberfs  perfonal  eftate,    and  200  /.  was  left  in   Capfis's  ","""  '""'"^V 
hands  to  pay  the  plaintift ;  and  the  defendant  Samuel  Wade's  iharc  eflat^  ;,nd  left 
of  the  furplus  oiLamberfs  eflate  came  to  824/.   16  j.    1  d.  which  '""-''•  '"'^'^ 
was  left  in  Capps's  hands,  and  he  agreed  to  pay  intereft  for  it ;   after  anj  iTj.lli' 
\vh\ch.  Bonett  xccQwcdi  oi Capps  igSl.  10s,   id.  of  which  29/.  13^.  intereii  after 
was  for  intereft.  for  the  n>are 

01 U.  slurplus. 

Capps  in  yuly  ijoj  became  a  bankrupt,  and  in  Augiift  1707  a  c.  became  a 
commiffion  idaed  out  againft  him,  and  he  was  found  a  bankrupt,  cam^irto  the 
The  plaintijf  came  into  the  commiffion,   and  proved  this  200/.  comminion, 
legacy  as  her  debt,  and  16/.  due  for  intereft  6  'July  1707.  and  ^"'^  P'°'J'^'^ 
received  her  dividend  of  5  i.  in  the  pound.  gacyasadebt. 

and  received  her  dividend. 

Bonett  alfo  as  guardian  to  Wade  came  into  the  commifllon  for  for  D.  came 
744/.  15.  part  of  the  faid  824/.  16  s.  id.  and  received  his  divi- '".  ^"'•-  and 
dend,   186/.  2s.  6d.  which  added  to  the  189/.  io:f.  made  384/.  dividend  £ 
12  s.  6d.  out  of  which  he  had  made  conftderable  difburfements  for  the  furplus  be- 
the  defendant  Wade.  longing  to  D. 

left  m  C,  s 
hands. 

After  this  in  Jwie  1708  the  plaintiff  Mary  Spendkve  filed  her  On  a  bill  by 
bill   againft  Capps,  Samuel  and  ^ohn  Wade,  and  Bonett,    and  the  ^-  ^g^''"'^  ^• 
aflignees  of  the  commiffion  againft  Capps,  for  a  fatisfadlion  of  the  ^"^  l^ga  °[ 
200/.   legacy  given  her  by  "John  Lajiiberfs  will.     Capps  put  in  his 
anfwer,  confelTed  ajets  oi  Lambert  came  to  his  hands  fufficient  to 
pay  all  his  debts,  legacies,  &c.  his  own  bankruptcy,  a  certificate 
and  confirmation  of  it  by  the  lord  chancellor,  Zf:c.  and  infifted  on 
that  as  a   difcharge  of  his  debts.     The  defendant  Wade  by  Bonett 
his  guardian  put  in  his  anfwer,  fetting  out  the  fa<fls  above  alleged ; 
and  Bonett  put  in  his  anfwer,   and  thereto  annexed  a  particular  of 
the  writings  and  fecurities  fent  to  him  by  Capps  belonging  to  Lam- 
berfs  eftate,  and  a  copy  of  the  account  he  made  up  with  Capps. 

Bonett  having  made  his  will,  and  thereby  having  fubjeded  his 
real  and  perfonal  eftate  to  the  payment  of  his  debts,  i3c.  and  having 

7  H  appointed 
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appointed  Samuel  Hart ly  executor,  died  foon  after  his  anfvver  put  in. 
Harily  refuling  to  a<ft,  adminiftration  with  the  will  annexed  of  Henry 
Bofiett  was  granted  to  Mary  his  only  daughter,  wife  of  the  defendant 
John  Aldrich. 

The  plaintiff  brought  a  bill  of  reviver  againil  Aldrich  and  his 
.  wife,  Hartly  and  Samuel  Wade^  praying  a  dilcovery  of  Bonetf% 
eftate  from  Hartly  and  Aldrich  and  his  wife.  Aldrich  and  his  wife 
in  their  anfvver  fet  forth,  that  they  had  accounted  for  Bonctfs  eftate 
before  Mr.  Orlebar  one  of  the  mafters  of  this  courts  purfuant  to 
a  decree  in  a  caufe,  wherein  the  creditors  of  Bonctt  were  plaintiffs 
a"-ainfl  Hartly  and  Aldrich  and  his  wife ;  and  that  by  the  mafter's 
report  it  appeared,  the  whole  real  and  perfonal  eftate  of  Bo7ictt 
was  not  fufficient  to  pay  his  debts  by  mortgages  and  bonds  by 
675/. 

Decreed,  that      The  plaintiff  having   replied,    and  witneffes  having  been  exa- 
ftih^o^^-  ""''"2'^>  ^^  <^^"^s  w^^  ^i^'isA  before  the  mafter  of  the  rolls,  the  24th 
gainiiD. out  of  Noiiember   171 3.    who  decreed,    that  it  fhould  be  referred  to 
of  A.-i  eftate   Sir  Thojtias  Gery,  to  take  an  account  of  the  perfonal  eftate  of  the 
ha™ds'°or"     teftator  John  Lambert  come  to  the  hands  of  Henry  Capps  and  Sa- 
what '/).  or     }miel  Wade,  the  refiduary  legatees,  or  to  the  hands  of  Henry  Bo?iett, 
his  guardian    ^^  curator  of  Samucl  Wade ;  his  honour  declaring,  that  what  money 
intereft  of  the  was  paid  by  Capps  to  Bonett  oi  Lambert's  eftate,   on  the  account  of 
furpius,  or     Samucl  Wade,  before  Capps  became  a  bankrupt,  and  what  money 
the  dividend.  ^^^  received  by  Bonett  for  intereft  of  Samuel  Wade'?,  refiduary  part 
of  Lambert's  eftate,  and  alfo  what  money  was  received  by  Mr,  Bonett 
under  the  commiffion  of  bankruptcy  for  Samuel  Wade's  dividend, 
or  any  dividend  to  Bonett  on  account  of  Samuel  Wade  in  refpedt 
of  the  money  which  Capp$  owed  Samuel  Wade  on  the  balance  of 
his  faid  account  made  up  between  Bonett  and  Capps,  was  ftill  the 
eftate  of  Lambert,  and  liable  to  the  payment  of  the  faid  plaintiff 
Spendlove's  demands,  in  regard  the  find  reliduary  legatees  could  take 
nothing  by  the  will  of  Lambert  until  all  his  debts  and  legacies  were 
paid  :  and  the  mafter  was  to  diftinguifti  what  of  Lambert's  eftate 
remained  in  fpecie ;  and  what  upon  the  account  ftiould  appear  to 
have  been  received  by  Bonett  as  aforefaid,  the  fame  was  to  be  made 
good  out  of  the  real  and  perfonal  eftate  of  Bonett ;  and  Aldrich's 
wife  and  Hartly  were  to  account  for  his  eftate,  &c.  and  what  re- 
mained due  of  the  200  /.  legacy  with  intereft  from  her  age  of  fif- 
teen, and  her  cofts,  v/ere  to  be  paid  the  plaintiff  out  of  what  had 
been  received  by  Bonett,  and  made  out  of  his  eftate,  and  out  of  the 
affets  oi  Lar.tbcrt ,  that  fliould  appear  to  be  remaining  in  fpecie  in 
Aldrich,  his  wile's,  or  Hartly's  hands  3  and  Aldrich,  his  wife,  and 
Hartly,  were  to  have  no  cofts. 

From 
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From  this  decree  Aldrich  and  his  wife,  Hartley  and  Samuel  Wade 
appealed ;  which  appeal  was  heard  before  the  lord  chancellor  Cowper, 
December  6,  1714.  at  which  time  it  was  infifted  on  for  the  appel- 
lants, that  the  plaintiff  after  fhe  was  intituled  to  her  legacy  had 
accepted  Capps  as  her  paymafter,  by  letting  the  money  lie  in  his 
hands,  and  receiving  intereft  of  him  for  it  fome  years  before  he 
became  a  bankrupt.  Secondly  by  coming  into  the  commiflion  of 
bankruptcy,  proving  her  debt,  and  receiving  her  dividend  after  he 
had  foiled  out  of  his  eftate.  Thirdly,  that  Capps  had  accounted 
with  Samuel  Wade's  guardian  only  for  the  furphis,  and  had  retained 
money  in  his  hands  on  that  account  to  fatisfy  the  plaintiff's  legacy. 
Fourthly,  that  what  the  guardian  Bonett  had  received  of  Capps  for 
intereft  or  upon  the  dividend  was  received  as  out  of  the  furplus  be- 
longing to  Samuel  Wade,  and  applied  for  his  maintenance  and  edu- 
cation. Fifthly,  that  Hartly  having  never  adied  as  executor  to 
Bonett,  and  Aldridge  and  his  wife  having  accounted  before  the 
mafter  purfuant  to  a  decree  of  this  court,  ought  to  have  had 
their  coils. 

But  the  lord  chancellor   declared,  he  was  of  opinion,  that  the 
decree  was  right ;  for  it  appearing  by  the  proofs,  that  the  plaintiff 
had  often  applied  to  Capps  for  her  legacy,  but  could  not  get  it  out 
ef  his  hands,  fhe  was  in  the  right  to  get  the  intereft,  when  fhe 
could  not  get  the  principal :  befides,  during  the  time  fhe  received 
the  intereft,  flie  was  under  twenty-one,  and  therefore  her  accept- 
ing of  intereft  could  not  prejudice  her.     And  her  coming  into  the 
commiflion,  and  receiving  a  dividend  would  be  no  obftruftion  to 
her  following  Lambert's  ajfets  till  (he  had  a  full  fatisfaftion  j  and 
what  was  received  by  Bonett  of  Capps  muft  be  looked  on  as  the 
eftate  of  Lambert,  and  could  not  be  a  furplus,  till  all  the  debts  and 
legacies  of  Lambert  were  paid.     That  the  account  fettled  between 
the  guardian  and  Capps,  and  the  leaving  money  in  Capps  hands  to 
pay  the  plaintiff,  could  not  poffibly  bind  her,  flie  not  being  party, 
or  confenting  to  that  tranfa<5lion  j  nor  could  the  application  of  ^}[\q 
money  received  by  Bonett  any  ways  affed  her  intereft,  it  remaining 
as  to  her  Lambert's  eftate  ftill,  and  liable  to  her  legacy.     He  thought 
likewife  the  appellants  ought  not  to  have  cofts,  and  affirmed  the 
decree.     Mr.  Vernon  and  R.  Raymond  with  the  appellants. 
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Cliffe  et  alii  verj.  Gibbons,  Kadwell,  et  alios. 
December  8,    1714.     Chancery. 

Afeepaflesby  T"  T  P  O  N  hearing  this  day,  the  cafe  appeared  to  be  this,  "oiz. 
'txxttllxli    '^  Ranceford  Water hcufe  being  feifed  in  fee-fimple  of  a   plan- 
hiseikteto     tation   and   fevercl   lands,   &c.  in  Jamaica,  the   i  ^xh  o^  November 
his  wife  £.      1688  made  his  will  in  writing,  and  thereby  direded  that  all  his 
pVment°of  ^  dcbts  Hiould  be  paid  as  foon  as  conveniently  could  be  after  his  de- 
hii  debts.       ceafc   together  with   his  funeral  and    other  charges,  and   thereby 
gave  power  to  Elizabeth  Waterhouje  his  wife  (if  need  fliould  be) 
to    fell  his    lands,    tenements,  fervants,  good  and  chattels  in  Ja- 
maica,    and    his    leafes,   fhipping  and  goods  in   England,   to  raife 
money  to  pay  the  fame,  and  then  to  pay  fuch  legacies  as  are  given 
by  his  will ;  among  which  he  gave  his  faid  wife  1000/.  to  be  by 
her  detained  out  of  the  firfb  money  that  could  be  raifed  by  the  pro- 
fits or  fale  of  his  eftate,  after  payment  of  his  debts :  and  the  refidue 
of  his  eftate,  after  debts  and  legacies  paid,  he  gave  to  his  faid  wife, 
whom  he  made  fole  executrix ;  and  foon  after  died.     She  proved 
the  will,  and  entred  upon,  and  pofleffed  herfelf  of,  the  real  and 
perfonal  eftate  both  in  Jamaica  and  England,  and  by  perception  of 
the  profits  thereof  paid  all  his  debts,  funeral  charges  and  legacies, 
and  fo  did  not  fell  the  Jamaica  eftate.     Elizabeth  Waterhouje  the 
13th  of  April  171 1  made  her  will,  and  gave  all  her  eftate  in  Ja- 
viaica  to  the  defendant  John  Gibbo?is,  and  his  heirs  upon  truft  to 
pay  the  plaintiff"  Cliffe  1000/.  by  yearly  payments  out  of  the  neat 
produce  (after  all  charges  dedudled)  and  then  to  pay  feveral  other 
legacies ;  and  after  payment  of  all  the  faid  legacies,  fhe  gave  that 
eftate  to  the  defendant  John  Gibbojis  and  his  heirs.     She  being  alfo 
feifed  and  poflefled  of  both  real  and  perfonal  eftate  in  England,  ftie 
charged  it  with  the  payment  of  feveral  legacies,  and  (among  others) 
with   30/.  to   the  defendant   John  Kadivell,  and    250/.   apiece   to 
the  defendants  Mary  and  Anfie  Kadwell  his  daughters.     And   the 
rejiduum  of  her  eftate  in   England  flie  gave  to  the   plaintiff"  Cliffe^ 
and  made  the  plaintiff  CUffe  and  the  defendant  John  Gibbons  exe- 
cutors. 

Novemher  30,   1712.    Elizabeth   Waterhouje   the   teftatrix  figned 
a  ote  as  follows,  "oiz. 

"  London,  November  30,  17 12.  "  Coufin  John  Gibbons,  in 
"  cafe  I  die,  pay  unto  my  coufins  A'lary  and.  Anne  Kadwell  250/. 
"  apiece,  and  70  /.  more  to  my  coufin  John  Kadwell  for  mourn- 
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"  ing,  and  place  it  to  my  account,   and  it  (h^ll  he  allowed  you. 

■f  "  The  mark  0/ Elizabeth  Watcrhoufc;" 
flie  then  not  being  able  to  write  her  name  as  ufual :    which  note 
upon  a  contcH  in  Doctors  commom  was  made  a  codicil  to"  the  faid 
will.     And  the  plaintiff  C/i^e  and  defendant  Gibbo?is  joined  in  the 
probate. 

The  teftatrix  at  her  death  had  about  80  hogflieads  of  fiigar  upon 
the  high  feas  coming  from  ya77jaica  for  England,  of  which  32  were 
loft ;  the  reft  afterwards  came  to  Englatid,  and  were  poireiTed  by 
the  defendant  yohn  Gibbons. 

This  being  the  fadt,  Mary  Cliffe  the  plaintiff  brought  her  bill 
againft  Jokn  Gibbons  and   the  Kadwells,  to  have  an  account  of  the 
perfonal  eftate  of  Elizabeth  JVaterhoufe,    of  which  the  defendant 
Gibbons  pofTefTed  himfelf,    to  have  her  1000/.    legacy  charged  on 
the  Jamaica  eftate,  to  have  the  250/.  and  250/.  and  70/.  legacies 
given  the  Kadwells  paid  out  of  the  Jajnaica  eftate ;  and  to  have 
an  account  of  the  fugars,  as  part  of  the  Englijh  eftate.     To  which 
all  the  defendants  put  in  their  anfwcrs,    and  witnefles  were  exa- 
mined, ^c.     The  Kadwells  brought  a  crofs  bill  againft  Cli^e  and 
Gibbons,  the   executors  of  the  will  of  Elizabeth  IVaterhoiife,    for 
their  legacies  given  by  the  will  and  codicil,  ^c.     And  on  hearing 
both  caufes  this  day  before  the  lord  chancellor  Cowper,    the  firft 
queftion  was,  v/hether  EJizabeth  Waterhoiife  was   feifed  in  fee  of 
the  Jamaica  eftate,  fo  as  to  have  a  power  to  charge  it  or  not ;  for 
the  defendant  Gibbons  (whofe  mother  was  heir  at  law  to  Ranceford 
Waterhoufe,  and  who  had  conveyed  the  Jamaica  eftate  to  her  fon 
the  defendant)  infifted  that  fhe  only  had  a  power  given  her  by  her 
hufband's  will  to  fell,  which  fhe  never  executed,  but  by  perception 
of  the  profits  paid  his  debts,   &c.  that  by  the  words,  the  reft  of 
his  eftate,  which  he  devifed  to  her,  only  an  eftate  for  life  pafTed, 
and  that  the  reverfion  defcended  to  his  heir  at  law,  under  whom 
he  claimed,  and  confequently,  that  Elizabeth  JVaterkoiife  could  not 
charge  the  1000/.  upon  that  eftate  for  the  plaintiff's  benefit. 

But  the  lord  chancellor  Cowper  was  clear  of  opinion,  that  a  fee 
pafTed  by  the  devife  of  all  the  reft  of  his  eftate  to  his  wife  Elizabeth, 
fubjed  to  the  payment  of  his  debts,  &c.  and  decreed  the  1000/. 
to  be  paid  to  the  plaintiff".  See  3  Mod.  45.  Reeves  verf.  Win- 
nington.  A.  devifes  all  his  eftate  to  J.  S.  a  fee  pafles.  i  Ro.  yib. 
834.  S>tile  193,  281.  Johnfin  verf.  Kerman.  3  Kebk  245. 
-Wiifon  verf.  Robinfon.  3  Mod.  228.  Hyley  verf  Hyley.  And 
the  lord  chancellor  held,  that  where  a  man  devifes  all  his  eftate, 
goods  and  chattels,  and  no  mention  had  been  made  before  in  the 
will  of  lands  of  which  the  teftator  was  feifed  in  fee,  a  fee-fimple 

7  I  will 
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will  not  pafs  i  but  where  a  real  eftate  is  mentioned  before  in  the 
\vill,  and  then  fuch  words  follow,  a  fee  pafles. 

The  next  queftlon  was,  whether  the  Kadwelh  fliould  have  each  of 
them  two  fums  of  250/.  one  by  the  will,  and  the  other  by  the  or- 
der. And  upon  reading  witnefles,  who  depofed,  that  the  teftatrix 
took  notice  (he  had  given  them  250/.  by  the  will,  and  faid  {he 
would  make  it  up  500/.  both  fums  were  decreed  them,  and  alfo 
that  it  fhould  be  paid  out  of  the  Englijh  eftate,  which  appeared  to 
be  her  intent  by  the  depofition  of  witnefles. 

The  third  queftion  was,  whether  the  fugars,  that  were  on  the 
feas  at  the  teftatrix's  death,  (hould  be  efteemed  as  a  part  of  her 
'Jamaica^  or  Englijl:)  eftate.  And  decreed,  that  it  not  being  ar- 
rived in  England  before  her  death,  and  the  trufts  being  to  be  per- 
formed by  the  will  out  of  the  neat  produce  of  the  Jamaica  eftate,  it 
(hould  be  took  as  part  of  the  Jamaica  eftate. 
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Rex  verf,   Bradford. 
February  9,    17 14. 

N  a  fcirc  facias   brought  in   the  petty-bag,    it  was  fet  out,  a  bond  to  the 
that  the   13  th  day  of  March  laft  paft  at  Weftmin/ler  in  the  King,  his  exe- 
county  of  Middlefex,  Ifaac  Pyke,  the  defendant  Bradford,  and  Sisj's 
others,   per  quoddam  fcriptum  fuum  obligatorium  figillis  fuis  viii\x\:i  xhe'ry 
Jgtilaium  cogmveruni,  et  quilibet  eorum  cognovit,  fe  tetieri  et  ^r- H«n-8.c.39- 
miter  obligari  fereniffitnae  dominae  Annae  nuper  reginae  Magnae 
Britawtiae,  &c.  defunSlae  in  500  /.  fohendii  diBae  nuper  reginae 
executoribus  vei  adminijlratoribus  fuis,  which  was  not  paid  to  the 
Queen  in  her  life,  nor  yet  to  the  King ;  therefore  the  writ  com- 
manded the  (herifF  of  Middlefex,  to  fummon  the  defendant  B.  to 
be   in  Chancery,  &c.    in   crajiino  animarum    next    following,    to 
fhew  why  execution  fhould  not  be  againft  him,  CSc.  tejie  4  OBob, 
I  Georgii.     Upon  fcire  feci  returned,  the  defendant  appeared,  and 
demurred  to  the  writ,  and  the  attorney  general  joined  in  demurrer. 
And  Mr.  Peere  Williams  and  Sir  Robert  Raymond  for  the  defendant 
took  exception,  that  this  bond  was  not  framed  according  to  the 
ftatute  of  33  Hen.  8.  c.  39.  and  confequently  it  had  not  the  effedt 
of  a  recognifance,  nor  could  a  fcire  facias  lie  thereon ;    for  the 
money  was  made  payable  to  the  Queen,  her  executors  and  admi- 
niftrators,  and  therefore  alfo  was  entred  into  to  her,  in  her  natural 
capacity.    See  Moore  193.  pi.  342.    Anderf.  i2.().  Scroggs  verf.  lady 
Grejham:    and  fee  the  ftatute  of  33  Hen.  8.  c.  39.  Mr.  Solicitor 
General  Lecbmere  for  the  King ;  of  which  opinion  was  the  lord 
chancellor,  and  gave  judgment  for  the  King.     See  2  Co.  92.  Mich. 
35  Hen.  6.  29.  b.  pi.  34. 

Trill. 
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Redfliavv  verf.  Brafier  et  uxorem,   et  alios. 
OBobe?'  18,    1715.     Chancery. 

UPON  exceptions  to  Mr.  Lovibond  the  mafter's  report, 
the  cafe  was  this : .  Jofeph  Anderfon  a  freeman  of  London 
having  iffue  by  his  firft  wife,  'Juliana  (who  was  the  firft 
wife  to  the  plaintiff  RedJ]:aiv,  and  to  whom  he  had  took 
out  adminiftration)  and  Hannah  wife  of  Brafier,  and  by  Barbara 
his  fecond  wife    (who    after   Jnderfon's  death    married   alfo    the 
plaintiff  Redfiaw,  and  to  whom  after  her  death,  he  alfo  took  out 
adminiflration)   Jofeph,   William,   and  Jane  (who  died  in  her  fa- 
ther's life-time)   15  of  September  1701  made  his  will,  and  thereby 
direfted,  that  an  inventory  fhould  be  took  of  his  perfonal  eflate  by 
his  executors,  and  that  Barbara  his  wife  fhould  have  her  widow's 
chamber,  and  after  his  debts  and  funerals  paid,  gave  her  a  third  part 
of  his  perfonal  eflate ;  another  third  part  he  gave  equally  amongfl 
liis  children,  Juliana,  Hannah,   Jofeph,   IVilliam,  and  Jane;    and 
the  remaining  third  part  he  gave  as  follows,  mz.  740  /.  to  Hannah, 
200/.  apiece  to  Jofeph,  William,  and  Jane,  and  the  overplus   (if 
any)   to  be  equalfy  divided   among  four  of  his  children,  and  to  be 
paid  them  by  his  executors,  Wz.  to  his  fons  at  the  age  of  twenty- 
one  years,  and  to  his  daughters  at  twenty-one,  or  marriage;  and 
if  the  third  part  of  his  perfonal  eftate  in  his  difpofe  fliould  by  bad 
debts  or  other  accidents  fall  fhort,  and  not  be  fufficient  to  pay  all 
his  fiiid  legacies,  he  willed  each  of  his  faid  legatees  fliould  hear  fuch 
lofs,    whatever  it  amounted  to,    in  proportion   according  to  their 
legacies,  and   made  Jamei  Duck,   Joftph  Chandler,  Samu  I  Green- 
hill  and  Thomas  Greenhill  executors;  and  died  in  Jpril  following. 

Mr.  Duck,  Mr.  Chandler  and  Thomas  Greenhill  only  proved  tlie 

will,  and  exhibited  an  inventory  of  their  teffator's  perfonal  eftate 

1  into 
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into  the  chamber  oi  London,  and  entred  into  the  ufiial  recognifance, 
and  paid  Barbara  the  widow,  and  Mr,  Redpaia  (who  had  married 
Juliana)  feveral  fums  on  account  of  their  cuftomary  (liares. 

'Thomas  Greefihill  died,  and  Mr.  Dtic/c  having  took  out  admini- 
ftration  to  him,  a  bill  was  exhibited  againfl:  Mr.  Diici,  Mr.  Chand- 
ler and  the  infants,  by  RedJJjaiv,  for  an  account  of  the  perfonal 
eftate,  and  to  have  a  diftribution  thereof  according  to  the  cuftom 
and  the  will. 

May  18,  1707,  the  caufe  was  heard,  and  an  account  diredled, 
and  the  mafter  by  his  report  charged  the  defendant  Duck  (who 
was  become  infolvent)  with  163/.  is.  \od.  as  the  balance  of  his 
account  not  anfwered  by  him,  and  with  279/.  19^.  received  by 
Thomas  Greenhill  out  of  the  teftator's  perfonal  eflate  not  anfwered 
by  him,  making  together  44.3/.  lod.  And  the  mafter  reported, 
that  that 443/.  \od.  ought  to  be  paid  to  the  defendant  in  right  of 
his  wife  Hannah  (who  furvived  both  her  brothers,  Jofeph  and  Wil- 
liam, and  was  intitled  to  their  fhares  out  of  the  teftamentary  part) 
but  if  it  was  loft,  it  ought  to  be  born  out  of  the  teftamentary  part, 
and  not  out  of  the  cuftomary  parts.  To  which  report  the  defen- 
dant Brafier  took  exceptions,  which  coming  to  be  argued  the  1 5th 
oi  December  17 14  before  the  lord  chancellor,  the  queftion  arofe, 
upon  what  part  of  the  teftator's  eftate  the  lofs  of  this  money  (in 
cafe  it  fhould  not  be  recovered)  was  to  fall;  whereupon  it  was  or- 
dered, that  the  faid  mafter  (hould  ftate  a  cafe  touching  the  laid 
lofs,  and  fend  it  to  the  recorder  of  the  city,  to  certify  to  the  court  the 
cuftom  of  the  city  of  London  upon  the  cafe  fo  to  be  ftated,  viz.  whe- 
ther by  the  faid  cuftom  the  lofs  of  the  faid  freeman's  eftate  by  the 
infclvency  of  his  executors  ought  to  be  born  out  of  the  teftamen- 
tary part  of  his  eftate  only,  or  out  of  the  whole  perfonal  eftate,  as 
well  cuftomary  as  teftamentary. 

The  mafter  ftated  the  cafe  as  before,  and  fent  it  to  the  recorder. 
And  the  lord  mayor,  aldermen,  and  recorder,  fent  a  certificate  to 
the  court  fubfcribed  by  them,  which  after  a  recital  of  the  cafe  ftated 
by  the  mafter  was  as  follows : 

"  We  the  lord  mayor  and  aldermen  of  the  faid  city  oi  London, 
"  whofe  names  are  fubfcribed,  do  in  obedience  to  the  faid  order, 
"  by  William  Thompfon  efquire,  recorder  of  the  faid  city,  ere  teinis 
"  humbly  certify  unto  your  lordfhip,  that  if  a  freeman  q{  Lond.cn 
"  dies,  leaving  a  widow  and  children,  his  perfonal  eftate  (after  his 
"  debts  paid,  and  the  cuftomary  allowance  for  his  funeral,  and  for 
"  the  widow's  chamber  being  firft  dedudied  thereout)  is  by  the 
"  cuftom  of  the  faid  city  to  be  divided  into  three  equal  parts,  and 

7  K  "  difpofed 
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-  difpofed  of  as  follows,  viz.  one  third  part  thereof  belongs  to  his 
«  widow  another  third  part  belongs  to  his  children  unadvanced 
"  by  him  in  his  life-time,  and  the  other  third  part  fuch  freeman 
"  by  his  laft  will  may  devife  as  he  pleafes. 

"  But  where  a  lofs  of  a  freeman's  eftate  by  the  infolvency  of  his 
«  executors  doth  happen,  there  is  not  any  cuftom  of  the  city  of 
"  Load.n,  which  diredls,  whether  fuch  lofs  ought  to  be  born  out 
«  of  the  teftamentary  part  of  his  eftate  only,  or  out  of  his  whole 
^'  perfonal  eftate,  as  well  cuftomary  as  teftamentary.  Dated  the 
"  26th  day  of  ^/t// 171 5,"  and  fubfcribed  by  Sn  William  Hm;- 
fhreys  lord  mayor,  Sir  miliam  T:honipfon  the  recorder,  and  fifteen 
aldermen. 

The  caufe  coming  on  in  the  paper  this  day,  the  certificate  being 
read,  it  appeared,  no  aid  for  the  determination  of  this  cafe  was  to  be 
had 'from  the  cuftom,  and  no  cafe  being  ftated  as  a  precedent 
where  this  matter  had  been  determined,  it  ftood  for  the  opinion  of 
the  court  upon  the  reafon  of  the  thing.  And  after  hearing  the 
counfel  on  both  fides,  the  lord  chancellor  Ccii-per  held,  that  the 
lofs  was  to  be  born  wholly  out  of  the  teftamentary  part,  fince  it 
proceeded  from  the  infolvency  of  the  executor,  who  was  appointed 
by  the  teftator  and  in  the  nature  of  his  truftee,  for  whofe  defaults 
it  was  iufter  that  his  legatees,  &c.  fhould  fuflfer,  than  the  perfons 
who  claimed  a  right  by  the  cuftom,  and  not  under  the  teftator. 
Sir  I'homas  Pmvys  and  Mr.  Cowper  counfel  for  the  plaintiffs.  Sir 
R.  Raymond  only  counfel  for  the  defendants;  Sir  Jofeph  Jekyll 
and  Mr.  Ketelbey,  who  were  the  defendants  other  counlel  being 
abfent. 


Hilary 
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MEmorandum,  Thtrf  Sir  Robert  Raymond,  a?2ii  Edmund  Pro- 
byn  of  the   Middle  Temple,  Efq;    appeared  in   Chancery^ 
Friday //6^  317?  day  of  January   1723,  z«  obedience  to  writs  direSied 
to  them,  returnable  immediate,  commatiding  them  to  take  upon  them 
the  degree  of  ferjeants  at  law :  and  they  took  the  ttfiuil  oaths  there y 
and  i?nmediately  after   were   coifed  in  the  treafiiry  of  the  Common 
Pleas,  and  being  brought  to  the  bar  counted  in  that  court ;  and  after 
having  entertained  the  lord  chancellor,  judges,  and  ferjeants,  at  din- 
ner at  Serjeants  Inn  hall  in  Fleetftreet,  Sir  Robert  Raymond  was 
that  e'-cening  fworn  one  of  the  jufiices  of  the  court  of  King's  Bench  at 
the  lord  chancellor's  houfe  in  Lincoln's  Inn  Fields,  in  the  room  of  Sir 
Robert  Eyre,  who  in  the  Michaelmas  vacation  before  had  been  made 
lord  chief  baron  of  the  Exchequer  in  the  room  of  the  late  lord  chief 
baron  Mountague,  who  died  in  Michaelmas  term.     The  fame  time 
Sir  Philip  Yorke  his  Maje/ifs  folicitor  general  was  fworn  attorney 
general  in  Sir  Robert  Raymonds  place,  and  Sir  Clement  Wearg 
loithin  a  few  days  fucceeded    Sir   Philip  Yorke    in   the  office  of 
bis  Majejly's  folicitor  general :   and  Sir  Robert  Raymond  took  his 
place  as  one  of  the  judges  of  the  King's  Bench,  Monday,  February 

the  id,   1723.     The  motto  of  our  rings  was,  Salva Libertate 

potens.     Lucan. 


The 
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The  inhabitants  of  the  pariOi  of  St.  Giles  in  Reading 
aga'wfi  the  inhabitants  of  the  parilli  of  Everfley 
Blackvvater. 


Monday^  February  3,    172 


1 

O' 


I  Stra.      A  Having  gained  a  fettlement  in  the  parifli  of  Evcrjlev  Black- 
)r  child  water   removed   into   the    paridi    of   St.   Giles   in   Reading, 


S  C. 

580. 

A  poor  I .  _ 

who  had  gain-  and  married   there,  had  two  children  born  there,  and  lived  there 
ednofetcie-    jjjj  j^jg  Jeath  ;  but  gained  no  new  fettlement  in  that  parirti.     After 
the  p'arifh  of  tiic   death   of  A.    the   children   were    removed    by   order   of   two 
St.  Giles,       juftices  to  Everjley  Blackwater,  the  place  of  their  father's  laft  legal 
^herbved^  but  Settlement.     And  upon  an  appeal  to  the  quarter-feflions  from  this 
hid  gained  no  order  of  the  two  juftices,  this  order,  by  an  order  of  the  feflions, 
fetilement,  af-  vvhich  ftated  the  cafe  fpecially,  was  quaHied,  the  juftices  of  peace 
of  the^faTher  ^^  ^^c  quarter-feflions  being  of  opinion,  that  the  children  could  not 
may  be  remo-  be  removed   to  EverJley  Blackwater  after  their  father's  death,  he 
^^'^  fh'of'f-    "^^^''  having  been  in  that  parifti  after  they  were  born,  and  having 
L;/>',  where  Hvcd  with   his  children  always  in  the  parifh  of  <S/.  Giles.     Thefe 
the  father  was  orders  being   removed  into  the  King's  Bench   by  certiorari,  Mr. 
M  fett  e  .     Ji^^,^g  for  fupporting  the  order  of  feffions  infifted,  that  the  place  of 
the  birth  of  the  children  in  this  cafe  was  the  place  of  their  fettle- 
A  poor  child   ment,  Salk.  528.     Inhabitants  of  Comner  verj.  Milton.     And  that 
uifed  inThe"  '^  ^^^^  adjudged  Bafch.  12  Will.  3.  B.  R.  between  the  parishes  of 
parilh  where    Spittlejields  and   St.  Andrew  Holboni,    that  a  poor  child   muft  be 
born  ifithas  niaintained   by  the  parifli  where  it  is  born,  if  it  have  gained  no 
f!ement"°and  '^^^^'^  fettlement,  and  its  parents  have  no  fettlement:  See  before,  567. 
the  parents     2  Buljlr.  35 1.     But  it  was   held   by  Pratt  chief  juftice,    Powys,' 
ment "°  **"'*"  P°''^'f"^^  ^"d  Raymond  juftices,  that  though  the  place  of  the  birth 
of  a  poor  child,   where  the  father  has  got  no  fetdement,  is  the 
place  of  tlie   fettlement  of  the  child ;    yet  where   the  father  has 
gained  a  fettlement,  his  children,   though  born  in  another  parifli, 
fhall  be  looked  on  as  fettled  at  the  place  of  their  father's  laft  legal 
fettlement,   and  fliall  be  removed  thither,   as  well  after  the  death  of 
their  father,   if  occafion  requires,  as  in  his  life-time,  Aippofing  they 
have  gained  no  fettlement  of  their  own.     And  therefore  the  order 
of  the  quarter-feflions  was  quaflied. 


Elde 
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Elde  qui  tarn  verf.  Stephens. 

February  4,    1723. 

tN  debt  qui  taw,  C^c.  brought  by  the  plaintiff  againfl  the  defen- in  debt  ^2/ 
X   dant  for  exercifing  the  trade  of  a  mercer  in  the  corporation  of  t^"!  ioT  cx:r- 
Ofulftry  contrary  to  the  5  Eliz.  cap.  4.  verdid:  was  given  for  the  f^l\^^  '"f,^, 
defendant,    and  a  rule  was  made,    that  the  plaintiff  the  informer  on  contrary  10 
fliould  pay  the  defendant's  cofts  on  the  18  Eliz.  c.  5.  feB.  3.     Mr.  5  Ei'z-  c-.4- 
ferjeant  Darnall  moved  to  difcharge  the  rule,  becaufe  he  alleged,  felfdan^the 
that  this  fuit  was  commenced  for  the  benefit  of  the  corporation,  plaintiff  fiiaii 
and  therefore  the  ftatute  of  1 8  Eliz.  c.  5.  did  not  extend  to  this  P^f.^-'l^ti'^j!' 
cafe  :  becaufe  hy  par.  6.  it  is  provided,  that  that  ad  fhall  not  re-  ing  18  Eliz. 
ftrain  any  certain  perfon,  body  politick  or  corporate,  to  whom,   or  <=■•  5-  par.  6, 
to  whofe  ufe,  any  forfeiture,   penalty,   &c.  is,  or  (hall  be  fpecially 
limited  or  granted  by  virtue  of  any  flatute,  &c.     And  by  the  fta- 
tute  of  5  Eliz.  cap.  4.  par.  45.  all  forfeitures  for  exerciling  trades 
iti  a  corporation,  contrary  to  that  ffatute,  are  given  to  the  ufe  of  the 
corporation.     And  he  offered  to  produce  an  affidavit,  that  this  fuit 
was  for  the  benefit  of  the  corporation ;  and  if  fo,  this  cafe  was  not 
within  the  ftatute  of  1 8  Eliz.  c.  5.  for  that  extends  only  to  com- 
mon  informers.     2  Leon.    116.     Doghead'?,  cafe,  Cro.  Eliz.  434, 
'Jchnfon  verf.  Pays.     But  it  was  held  by  all   the  judges,  that  the  The  court  can 
court  could  not  receive  any  information  of  this  matter  by  affidavit,  on'y  '^ke  no- 
n(or  take  notice  of  any  thing  but  what  appeared  on  the  face  of  the  j"e°r'^^'^"h 
record  ;  and  therefore  could  look  upon  the  plaintiff  only  as  a  com-  record. 
mon   informer,  and  by  confequence  he  ought  to  pay  cofls :  for 
which  reafon  the  motion  was  denied.     But  ktHob.  183.     Moore 
886.  pL  1245.  '^'^^  quaere,  whether  the  5  Eliz.  c.  4.  par.  45.  gives 
the  main  penalty  (as  Hobart  expreffes  it)  for  ufing  a  trade  in  a 
feorporation  contrary  to  that  aft  to  the  corporation  ;  and  if  it  does, 
if  a  common  informer  can  maintain  a  fuit  for  it?    Note,  that  mat- 
ter was  not  ftirred  in  this  cafe  by  the  counfel,  nor  taken  notice  of 
by  the  court  on  the  motion,  nor  was  it  material  in  the  prefent  que- 
ftion  before  the  court. 


L  The 
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The  King  agamjl  Johnfon. 


On  a  habeas      A  Habeas  corpus  was  granted,  diredled  to  the  defendant,  to  bring 
"'Klfl\.  a    L\  up  the  body  of  a  child  about  ten  years  of  age,  which  flie  had 
child  o;it  of    in  her  cuftody.     To  which  fhe  returned,  that  fl;ie  was  appointed 
thccui'.ody  of  g^^,3.-(jjan  to  the  child  by  the  Spiritual  Court,  and  therefore  kept  her 
appoimed'''by  '''1  ^'"^'''  cuftody.     But  the  perfon,  who  fued  out  the  habeas  corpus, 
die  Spiritual    infilled,  he  was  appointed  guardian  to  the  girl  by  her  father's  will. 
|-°""'/"^'^^' The  child  was  very  unwillino;  to  betaken  from  the  care  of  Mrs. 
io(he"\xzrA\myohnjon,  who  was  her  near  relation,   and  had  taken  great  care  of 
appointed  by  \\zv,  and  was  to  have  no  benefit  by  keeping  her.     And  the  court 
mT  fathers     jQ^jj^tg^j^  whether  they  fhould  deliver  the  child  to  the  guardian  ap- 
pointed by  the  father's  will,  or  only  fet  her  at  liberty  out  of  Mrs. 
"Jolmfon's    cuftody,    and  leave   her   to  go    to    whom    flie  pleafed. 
Whereupon  the  court  ordered  Mrs.  'johnfon  to  bring  up  the  child 
again  the  lafl  day  of  the  term,  at  which  time  alfo  the  guardian, 
who  was  then  in  the  country,  was  direded  to  attend  ;  at  which  day 
the  child  was  delivered  by  the  court  to  the  guardian  appointed  by 
the  father's  will. 


The  King  againjl  the  chancellor,  mafters  and  fcholars  of 
s.  c.  1  Stra.  the  univerlity  of  Cambridge. 

557- 

MaTjdamu!  to     A  Maudamus  was  direfted  to  the  chancellor,  mafters  and  fcho- 
^-»°Ato'^his  '-^  lars  of  the  univerfity  of  CrtW/^r/V^d",  commanding  them  to  re- 
academical      ftore  Richard  Bentley  to  the  academical  degrees  in  that  univerlity  of 
degrees.        batchelor  of  arts,  mafter  of  arts,  batchelor  of  divinity,  and  doctor  of 
Return.         divinity,  &c.     To  which  the  defendants  returned,  that  the  univer- 
lity of  Cambridge  is,  and  time  out  of  mind  has  been,  a  body  cor- 
porate, confifting  of  a  chancellor,  mafters  and  fcholars  of  the  fame 
univerfity :  that  the  faid  chancellor,  mafters  and  fcholars  have,  and 
time  out  of  mind  have  had,  the  care,  government  and  correction  of 
the  faid  univerfity,  and  of  all  the  fcholars,  ftudents,  and  others,  up- 
Prefcriptlve     on  the  account  of  their  ftudies  refiding  in  the  faid  univerfity  j  and 
right  m  the     f^^  ^jj  ^^  jjj^g  aforefiid  ufed  to  confer  certain  academical  deerees 

body  to  confer  .  ,  .  n      i     /-      i  •        i        ^  •  ,  •  •  i 

and  deprive     Of  titles,  VIZ.  as  Well  thole  degrees  in  the  faid  writ  mentioned  as 

of  degrees,      degrees  of  the  like  nature  in  divers  other  faculties  or  fciences,  et  ab 

cifdcm  gradibus  five  titulis  fufceptis  iteriun  pro  rationabilibus  caujis 

fufpendere  amovere  aut  excluder e  quandocunque  vijum  fuerit  necejpiri- 

iim  feu  expediens :  that  time  out  of  mind  there  has  been  within  the 

Vice-chancel  (Aid  un'wti^ity  quaedam  curia  te7ita  coram  cancellario  ejufdem  univer- 

or  s  court,     fitatis  aut  procancellario    univerftatis  praediBae    vel   locum  tenente 

coriindcm  canceilarii  magiflroru7n  et  fcholarium  univerfitatis  praediclae 

pro 
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pro  cogfiitione  triatiom  ct  determinatione  omnium  placitorum  pcrfona- 
lium,  tam  dcbitoriim  compntorum  et  quorumciinque  aliorum  contra^lii- 
um  quam  tranfgrejjtonum  cojitra  pacem  et  mifprijtonum  quariimciinqiie^ 
infra  villam  Ccintabrigiae  ci  faburbia  ejiifdem  "oillae  faSlariun  (may- 
hem and  felony  only  excepted)  iibi  magijlcr  vel  fcholaris  vclfervi^ 
ens  Jcholaris  ant  communis  magijier  diElae  imiverfitatis  una  partium 
fuerit  ubicunque  infra  'uillam  pracdiSlatn  out  fnburbia  ejufdem  feam- 
dum  leges  et  confucticdincs  univcrfitatis  praediBac :  that  Qiieen  EU-  Letter?  patent 
zabeth  by  her  "letters  patent,  dated  26  Aprils  third  of  her   reign,  ^^S^i''-- 
granted  for  herfelf,  &c.  to  the  faid  chancellor,  mailers  and  fcholars 
of  the  laid   univerfity,  quod  ipfi  et  eorum  loca  tenentes  for  the  time 
being,  coram  feipf.s  fliould  have  conufance  of  all  pleas  perfonal,  as 
well  of  debts,  Gfc.  (as  laid  before  in  the  prefcription)  and  that  all 
fuch  pleas  the  chancellor,  mailers  and  fcholars  et  eorum  loca  tens- 
nentes  might  hear,  hold  and  finally  determine  ubicunque  infra  villam 
aut  fuburbia  ejujdem  villae  placuerit,  et  inde  executicnem  facere  fecun- 
dum  leges  et  confuetudines  fuas   antetunc  iftatas  ;   and  that  the  faid 
court  fliould  be  a  court  of  record  ;  and  of  fuch  adlions,  ZSc.  tam  ex 
officio  quam  ad  feSlam  partis  fecundum  leges  et  confuetudines  praedi- 
Bas  inquirerent  et  finaliter  determinarent  eifdem  modo  et  forma  proiit 
ante  teiiipus  illud  uffuerunt ;  et  quod  tam  jufticiarii  ad  placita  coram 
ipfa  regina  et  fuccefforibus  fuis  tenenda  afjignati  et  afjignandi,  ju/ii- 
ciarii  diBae  dominae  reginae  haeredmn  et  fucceforum  fuorvm  de  banco, 
quam  alii  judices  quicunqiie  in  praefentia  et  abfentia  diBae  reginae 
haerediun  et  fuccejjorum  fuorum  diBo  cancellario  et  ejus  jucceforibus 
eorumqiie  loca  tenentibus   de   omnibus   placitis   praediBis  allocationem 
facer ent  abfque  difficultate  vel  impedimenta  aliquali ;    et  qucd  nullus 
jujliciarius  feu  judex  in  praefentia  vel  abfentia  diBae  reginae  haeredum 
feu  fuccefforum  fuorum^  viceco?}jes  major  ballivus  feu  aliquis  minijhr 
de  placitis  illis  feu  aliquo  eorundem  fe  i?itromitteret,  nee  partem  ad 
refpondendum  coram  ipfis  poiieret,  fed  quod  pars  ilia   coram  praefatis 
cancellariis  jeu  eorum  loco  tenentibus  inde  folummodo  juflificaretur  et 
puniretur  in  forma  praediBa  et  ?jon  alibi  neque  alio  modo ;  et  quod 
omnia  brevia  fuper  hijufmodi  placitis  et  tranfgrefjionibus  contra  iftam 
concefjionemfaBa  feu  penda  j'orej^t  ipfo  jure  nidla  :  that  by  an  atfl  of  Aa  ofparlia- 
parliament  held  i  April  13   Eliz.  intitled.  An  aft  concerning  the  confirming  r'lie 
feveral  corporations  of  the  univerfities  of  Oxford  and   Cambridge,  privileges  of 
and  the  confirmation  of  the  charters,  liberties  and  privileges  granted  f.j^ej"""^"^" 
to  either  of  them,  it  was  enadled,  that  letters  patent  granted  by 
Henry  VIII.  to  the  chancellor  and  fcholars  of  the  univerfity  of  Ox- 
ford, and  the  faid  letters  patent  of  the  faid  Queen  granted  to  the 
chancellor,  mafters  and  fcholars  of  the  univerfity  of  Cambridge,  and 
all  other  letters  patent  granted  by  any  of  the  Queens  predeceffors 
to  either  of  the  univerfities,  extunc  forcnt  bonae  eff'eBuales  et  pleni 
vigoris  in  lege  to  either  univerfity  Jecu72dum  formam  verba  claufulas 
et  veram  intentionem  of  the  faid  letters  patent,  as  if  they  had  been 
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verbafim  recited  in  the  faid  aft;  and  that  all  the  faid  letters  patent, 
and  all  liberties,  franchiles,  privileges,  &c.  by  the   faid  letters  pa- 
tent, fliould   by  virtue  of  the  faid  adl  of  parliament  be  ratified  and 
Plaint  levied    Confirmed  to  the  faid  feveral  univerfities :  that  at  a  court  held  23 
by  Dr. ;.//./-    ^^p^^  1718.  before  Dr.  Gooch  vice-chancellor  of  the  faid  univerfity 
'.f-TT  VpI    of  Cambridge  necmn  locum  tenente  of  the  chancellor,  mafters  and 
inr's  court  23   fchclars  of  the  faid  univerfity,  held  within  the  town  of  Cambridge 
^''"  o'n^'    Jfctmdum  conjudiidinem   infra  uni'ocrjitatem  praediclam  time  out  of 
Bcmh.  mind  ufed,  ct  juxta  libcrtates  et  privilegia  to  the  faid  chancellor, 

mafters  and  fcholars   before  granted,  Dr.  Cofixers  Middleto7i,  then 
being  one  of  the  mafters  of  the  faid  univerfity,  and  within  the  faid 
univerfity  refiding,  levied  a  plaint  in  debt  for  4/.  6.f,  againft  Richard 
Bentky  in  the  writ  named,  one  of  the  faid  mafters,  and  within  the 
fiid  univerfity  then  refiding,  according  to  the  cuftom  of  the  f^ld 
court  and  of  the  faid  univerfity  time  out  of  mind  ufed,  for  a  debt 
and  caufe  of  adion  within  the  jurifdiftion  of  the  faid  court  contraft- 
ed  or  arifing,  and  thereupon  the  faid  Dr.  Middleton  then  and  there 
prayed  prccefs  againft  the  faid  Richard  Bentky  according  to  the  cu- 
ftom of  the  univerfity  and  court  aforefaid  all  the  time  aforefaid  ufed, 
Trocek  gnnt- fi'per  quo  ad  pctitionem  of  the  faid   Dr.  Middleton  taliter  in  eadem 
cd  and  dTcft-  proccjjum  juit    qtiod  qitoddam  decretum  five  prccefus   extra   curiam 
efqiike  bedel  praediclam  bcdello  armigero  miiverftatis  praediSiae  ac  minijlro  curiae 
illiiis  direSIiim,  to  compel  the  faid  Richard  Bentley  to  appear  at  the 
then  next  court  to  be  held  before  the  vice-chancellor  ac  locum  /f"- 
7;ra/d' of  the  chancellor,  mafters  and  fcholars  of  the  faid  univerfity, 
emanavit  [ccundum   confuctudinem   curiae  praediSlae,   which  decree 
Serviceofpro   aftervv^ards   and    before  the  return    thereof,  'viz.  the  faid  23  Sept.- 
^•"///^    ^       171 8.  was  delivered  to  Edward  Clark,  one  of  the  efquire  bedels  and- 
officers  of  that  court  then  being,  to  be  executed  in  due  form  of 
law,  which   faid  Edward  Clark  afterwards,  viz.  the  faid  23   Sept. 
fecundum  exigentiam  decreti  praediSli  at  Trinity  college  within  the 
jurifdidlion  of  the  faid  court  ad  ipfum  Richardum  accefjit  et  pracdic- 
turn  decretum  five  procejpim  ci  ojiendit  et  infervivif,  et  fupcrinde  idem 
Richardus  Bentley  the  faid  23  Sept.  infra  jurifdiclionevi  curiae  illius  ad- 
tunc  ct  ibid-m  colloquium  habens  cum  praefato  Edwardo  Clark  de  et  con- 
cerncns  decretum  five  proceljum  praediEiiun  et  de  ct  ccnccrnens  praefatum 
])r  T,n,thyi    T'homam  Gooch  judicem  ilium  adtunc  exiftentcm,  contumcUofe  dixit  et 
UiTpVoceis.     propalavtt,  quod  procefus  ille  fuit  ftatutis  fninime  congruus,  Auglice 
unftatutable,  quodque  ipfe  noliiit  illi  obedire,  et  decretum  five  procef- 
fim  ilium  e  manibus  ipfius  Edwardi  Clark  adtunc  et  ibidem  ab(iuUt, 
et  adtunc  et  ibidem  afirmavit,  quod  praediBus  procancellarius   non 
fuit  ipfius  judex,  et  quod  praediBus  procancellarius  Jlulte  cgit,  et  alia 
"'^o-^ror'''^  "''''''^^  cwz/z/wr/Zs/^  de  eodem  protidit :  that  at  the  then  next  court 
iv,//.!-L;  de-  before  the  faid  vice-chancellor,  &c.  within  the  faid  town  of  Catii- 
clarcd.  bridge,  &c.  held    3    OBob.    171 8.  fecundum  confuctudinem  ejufdem 

iiniveif.tatis   et  curiae  et  juxta   libertate^    et  privilegia  praediBa^ 
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the  faid  Dr.  MidJIcfon  appeared,  and  declared  againfl  Richard  Bcnt- 
Jiy  upon  the  faid  plaint,  that  he  was  indebted  to  Middkton  in  4/. 
t)s.  and  named   his   prodor:    and  at  the   fliid  court  Robert  Grcve  T\\ii  regx^er 
then  regifter  and  minifter  of  the  faid  court  exhilmif  depo/itioncs  oi^^^^^'^^^'^^^^ 
the  faid  Edward  Clark  bedel  and  minifter  of  the  faid  court  of  the  Sblddof 
contempt  aforefaid,    qulbiis .  depofitionibus  adtiinc  et  ibidc7n  kSiis,  W  the  contempt. 
eandem  curiam  per  confiderationcm  ejufdem  curiae  W  petitionem  of  judgment  by 
the  faid  prodor,  and  with  the  afTcnt  of  fix  dodors  (naming  them)  the  i.iid  courr, 
tidein  procanccllario  adtunc  ajukntiiim^  the  faid  Richard  Benth  fe-  /|','fh^ui(fhe ' 
tundura  coifuetuduicm  curiae  et  wiiverjitatis  praediSlarwn  a  toto  tern-  fufpended 
pore  praediBo  ufitatam  et  approbatam  pro  contemptu   ilk  fufpcnjlis  ^'°^  ^"  '^=- 
fuit  ab  omni  gradu  fiifcrpto,  et  per  ea7idem  curiam  adtunc  et  ibidem  ^^^^^' 
prcjiuntiatus  fuit  eff'e  fic  fufpenfus  :    that  there  is,  and  time  out  of 
mind  has  been,  a  cuftoni  within  the  faid  univerfity,  that  the  chan-  Cuftom  to 
cellor  or  vice-chancellor  of  the  faid  univerfity  vel  ejus  locumtenens^^°^^^^°'^^^^' 
quandam  congregationem  confijieniem  de  eodem  cancellario  aut  procan- 
tellario  vel  ijus  locumtcnente  et  magi/Iris  regentibm  et  non  regentihus 
infra  uni-verfitatem  Cantabrigiae  pracdiSiatn  refidentibus  infra  limites 
ejufdem   iiniverfttatis  fummonere   et   convocare   poterit    quandocunque 
placuerit ;  and  that  the  congregation  fo  fummoned  and  convened  Curtom  for  the 
quojlibet  gradus  academicos  per  eandem  univerftatem  fecundum  con-  ^°"F'^?^"°r";, 
fuetudines  ejufdem  univerfifatis  concejfcs  ab  aliqiia  perfona  iiifra  uni-  contumacy, 
'aerfitatein  illam  refidente  propter  contumaciam  talis  perfonae  aut  aliam  ^^■ 
ju/lam  et  rationabilem  caifam  prout  eis  vijiim  fuerit  expediens  aiferre^  and  to  reftore. 
et  ecfdem  gradus  aut  eorum  aliquos  eidcm  perfonae  fupra  fuam  purga- 
tionem  aut  fummijjionem  reftituere  de  teinpore  in  tempus  jecundum  fuam 
Aifcrctionem  poterit  et  per  totum  tempus  praediBum  if  a  fuit  et  confue- 
i:it :  that  at  a  congregation  of  the  faid  univerfity  according  to  the  Congregation 
cuftom  by  the   faid  Dr.  Thomas  Gooch  vice-chancellor,   6?c.  f^itn- ''^'^ '7  0'5^'^- 
mcned  and  convened  the  feventeenth  o\  OBober   1718,  within  the    '^ 
faid  univerfity    and  town  held,    the  faid  vice-chancellor  narravit 
praediBis  magiftris   fic  convocatis   et  cotiventis    contempt um  praedi- 
Bum,  et  eorum  judicium  de  praefniffis  pctiit,  fupcr  quo  'uifis  et  ijitcl- 
leBis  aBibus  et  recordis  curiae  praediBae,  necnon  leBis  et  auditis  de-  Grace  put  up. 
pofitionibus  praediBis^    quacdara  gratia  froe  placituin  de   eodem  Ri- 
ibardo  Bentley  propofta  juit  fecundum  confuetudines  infra  tmiverfta- 
tem  praediBam  in  ca  parte  a  toto  tempore  fupradiBo  ifitatas  in  his 
verbis :    Cum  reverendus  "vir  Richardus   Bentley    collegii  1'rinitatis 
magijler  ad  fummos  in  hac  univerfitate  titulos  et  honor es  vefiro  favor e 
Audum  promotus  adco  fe  immemorem  et  loci  fui  et  vrfrae  authoritaiis 
Aederit,    ut  debite  fummonitus    ad  comparendum  et  refpondendum  in 
£aufa  coram  procancellario  obedientiam  recufaverit,    jmnifrum  uni- 
'oerfitatis  fummoncntetn   indignis  modis  traBavit,   procancellarium  et 
capita  collegiorum  opprobrits  impetiverit,  jurifdiBionem  denique  iini- 
^erfitatis   longo  ifu  regiis   chartis  et    auBoritate   parliamenti  flahi- 
Jitam  pro    nihilo    babendam   effe    declaraverit  5     cumqm  idem   Ri- 
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cbardia  Bentley  fuper  his  caiif.s  ab  omni  gradu  fufpenjus  fuerit,  et 
pojlea  per  ires  dies  jiiridicos  expeBatus  comparer e  tamen  neglexerit : 
placeat  vcbis,  ut  diBus  Richardus  Bentley  ab  omni  gradu  titulo  et 
Dr.  Rentley   jn,-g  /«  /^^^  univefjitate  dejiciatur  et   excludatur :  et  fuperinde  idem 
dcprn-cdota   ^-^^^^^^j  Bentky  per  fentcntiam   et  congregationem  fecundum  con- 
fududines  iinivetjitatis  praediBae  a  toto.  tempore  praediSio    ufitatas 
ab  crntii  gradu  titido  et  jure  in    eadem   univerf.tate  dejeSlus  et   ex- 
ch'.fns  fuit :    quodque    idem    Richardus    Bentley  authoritati  ejufdem 
imiverfitatis  fe  fuhmittere  neglexerit  et  recufanjerit^  et  hucvjque  neg- 
lexit  et  recufat :    et  his  de  caujis  praefatum  Richardum  Bentley  ad 
gradiis  academicos  in  brevi  praedtElo  mentionatos  iron  rejiituimus^  et 
film  Jic  in  conteniptu  remanent  em  re/lituere  'vel  rejiitui  jacere  Jaha 
authoritate  academica  non  pojfumus. 

A.  Snape  procan. 

Laft  'Urinity  term  this  cafe  was  argued  by  Mr.  ferjeant  CheJJ:yre 
for  Dr.  Bentley,  and  by  Mr.  ferjeant  Cojnyns  for  the  univerfity ; 
and  at  that  time  the  whole  court,  viz.  Pratt  chief  juftics,  Poi^ys, 
Eyre,  and  Forte/cue,  juftices,  were  ftrong  of  opinion,  that  the  re- 
turn was  ill,  and  that  a  peremptory  mandajm/s  ought  to  ilTue  ;  ha- 
ving before  refolved,  that  a  i?mndamus  would  well  lie  in  this  cafe, 
becaufe  thcfe  degrees  in  the  univerfity  were  to  be  looked  on  as 
more  than  bare  titles  of  honour,  or  precedency,  feveral  temporal 
advantages  being  annexed  to  them  by  adts  of  parliament.  And 
this  term  the  merits  of  the  return  were  argued  by  Mr.  Reeve  for 
Dr.  Bentky,  and  Mr.  Attorney  General  Torke  for  the  univerfity. 
Return  of  a  Mr.  R^eeve  for  Dr.  Bentky  admitted,  that  if  the  univerfity  had  re- 
vijiior  good  in  ^m-j^igj  that  the  PCing  was  their  vifitor,  as  they  misht  have  done. 
It  would  have  put  an  end  to  the  dilpute  here;  but  not  having  re- 
turned, that  they  liad  a  vifitor,  if  it  appears  by  the  return  that  the 
proceedings  in  the  univerfity  have  not  been  agreeable  to  the  rules 
of  juuice,  a  peremptory  mandamus  ought  to  iflue.  He  infifted, 
when  degrees  in  the  univeriity  were  conferred  upon  a  perfon,  he 
had  thereby  a  freehold  in  them,  and  would  be  intituled  to  feveral 
Privileges  of  p'-Jvilegcs  and  advantages  annexed  to  them  by  ads  of  parliament, 
graduates  in  of  which  this  court  muft  take  noticc.  By  21  Hen.  8.  c.  i^.  feB. 
theumverii-  23.  docftors  in  divinity,  batchelors  in  divinity,  &c.  may  purchafe 
and  take  difpenfations  to  hold  two  benefices  with  cure  of  fouls, 
&c.  By  13  Ei/z.  c.  12.  fcSl.  6.  a  batchelor  of  divinity  may  be 
admitted  to  a  benefice  of  above  30/.  per  annum  in  the  Queen's 
books.  Incumbents  of  churches  in  cities  and  towns  corporate 
united  purfuant  to  17  G;r.  2.  c.  I.  fe5l.  6.  muft  be  graduates  of 
one  of  die  univerfitics  in  this  kingdom.  And  graduates  in  the  uni- 
verfities  are  intituled  to  feveral  privileges  by  the  canons  of  1603, 
Canon  41,  127. 

In 
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In  this  return  tlie  univerfity  rely  on  two  things : 

1.  A  fufpenfion  of  Dr.  Bentley  from  his  degrees  by  the  vice- 
chancellor's  court 

2.  A  deprivation  of  them  by  the  convocation. 

I 

As  to  the  fufpenfion,  he  infifled  it  was  not  legal.     For  the  fup- 
j)ort  of  It  he  faid,  the  univerfity  rely : 

1 .  On  a  cuftom. 

2.  The  letters  patent  of  Queen  Elizabeth,  in  which  there  is  that 
daufe,  ^od  nullm  jiijiiciarius  feu  judex  fe  intromittaty  &c. 

3.  The  adl  of  13  EHz.  confirming  the  faid  letters  patent,  and 
die  liberties  and  franchifes  of  the  univerfity. 

And  he  would  firlT:  confider  that  claufe  of  nidhis  jujllciarius  feu 
judex  fe  intromittat,  &c.  becaufe  it  was  ftrongly   urged    for    the 
univerfity,    that  by  that  claufe  this  court  was  excluded  from  all 
jurifdidion  of  inquiring  into  their  proceedings  in  this  cafe.     But  he 
faid,  this  was  no  more  than  a  grant  of  conufance  of  pleas  exclufive  a  grant  of 
of  other  courts,  and  muft  be  governed  by  the  rules  the  law  has  holding  pies, 
provided  relating;  to  fuch  fort  of  grants,  bv  which  the  courts  above  i^V^^"^  /;* 
are  not  deprived  abfolutely  of   iurifdidion.     For  if  an  adtion  hjuJ.x  fi  imro- 
commenced  in  this  court  againft  a  fcholar  of  the  univerfity,  the  "■'""''  ^f-  '* 
univerfity  may  claim  conufance  of  the  plea  by  virtue  of  thefe  letters  exchule^  co- 
patent,  and  the  adl  of  parliament ;  and  if  they  make  their  claim  nufance. 
properly,    and  in  time,    it  muft  be  allowed,   and  the  proceedings 
here  will  be  fiopt.     But    if   the  univerfity  does    not   make   their 
claim  the  firfi:  day,   this  court  will  proceed  notwithftanding  this 
•grant.     And   fo  was  it  held  H.  11  Ann.  B.  R.   Feme  verf  Man-  Peme  verf. 
ners ;  where  cafe  was  brought  againft  the  defendant,  a  member  of^''"""^' 
the  univerfity,  inhabiting  within  their  jurifdidlion.     The  bill  was  £   ,  5 ' 
of  Ea/icr  term    1 1  Ann.  and  the  defendant  had  an  imparlance  till 
the  firft  day  of  'Trinity  term  following ;  after  which,  and  before  Claim  of  co- 
plea  pleaded,    the   Univerfity  of  Cambridge   by  their  attorney  de- T"  ^1^^^^^"^" 
riianded  conufance,  and  fet  out  the  letters  patent,  and  adt  of  par-  day. 
liament  of  Queen  Elizabeth  before  mentioned ;  and  the  claim  was 
difallowed,  becaufe  it  was  not  made  the  firft  day.     And  it  was 
then  held  by  the  court,  that  as  to  the  grantee  of  the  franchife, 
there  was  no  difference  as  to  the  claim  between  a  grant  of  a  general 
conufance,   and  a  grant  of  conufance  with  exciufive  words ;    and 
on  a  grant  of  general  conufance  the  claim  muft  be  before  impar- 
lance. 
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lance.  Conulance  cannot  be  demanded  after  the  tenant  has  made 
I  Sid.  103.  default.  Mich.  -^  Hen.  6.  10.  That  conufance  cannot  be  demand- 
'  Lev.  89.  gj  ^f(.gj.  ^^  imparlance.  Mich.  6  Hen.  7.  9.  Then  they  held,  that 
the  ad  of  parliament  made  no  difference,  becaufe  that  confirmed 
this  franchife  only  as  it  was  granted,  viz.  a  grant  of  exclufive 
conufance  ;  but  the  claim  of  it  muft  he  according  to  the  rules  of 
law.  Indeed  in  that  cafe  it  was  held,  there  was  this  difference  as 
to  the  defendant  in  the  adlion  between  a  grant  of  a  general  conu- 
fance, and  of  an  exclufive  conufance ;  the  firft  the  defendant  can- 
not plead  to  the  jurifdidion  of  the  court,  the  laft  if  he  comes  in 
time  he  may ;  from  which  cafe  it  appears,  the  court  looked  uporr 
this  grant  only  as  a  grant  of  an  exclufive  conufance,  and  that  the 
ad  of  parliament  only  confirmed  it  as  fuch,  and  put  it  upon  the 
fame  foot  as  fuch  grants  fiiood  in  law  in  cafes  of  grants  of  exclu- 
five conuftnce,  and  that  this  court  is  not  thereby  excluded  from 
examining  into  their  proceedings. 

He  admitted,  that  the  fads  fet  out  in  the  return  were  con- 
tempts to  the  vice-chancellor's  court,  which  they  might  have 
punifiied,  if  they  proceeded  according  to  the  rules  of  law.  He 
faid,  that  court  was  a  court  of  record,  and  therefore  might  have 
fet  a  fine,  and  imprifoned  the  party  till  it  was  paid,  which  is  a 
proper  punifiiment  for  a  contempt;  but  that  fufpenfion  is  not  a 
proper  punifiiment  for  a  contempt.  A  corporation  could  not 
fufpsnd  a  member  of  their  body' for  a  contempt  to  one  of  their 
courts.  And  if  they  had  returned  a  cuftom  to  fufpend  for  a  con- 
tempt, it  would  have  been  an  unreafonable  cuflom,  and  void. 
But  here  no  fuch  cuftom  is  returned,  but  only  that  they  fufpended 
Richardum  Bentlcy  j'ecundum  confiietudinem  curiaCy  which  is  not 
fufiicient ;  for  the  cuftom,  if  any  fuch,  ought  to  have  been  return- 
ed particularly.  Befides,  they  muft  have  fome  other  way  to  pu- 
nifii  contempts  to  the  vice-chancellor's  court ;  for  if  a  perfon,  that 
is  not  a  graduate  in  the  univerfity,  fliould  commit  a  contempt  to 
that  court,  certainly  they  have  a  way  to  punifli  him  ;  but  that 
could  not  be  by  fufpending  him  from  any  degrees,  becaufe  he  has 
none. 

In  the  next  place  he  faid,  that  as  it  ftands  upon  this  return,  the 
contempt  was  not  fufficiently  made  to  appear  to  the  vice-chan- 
cellor's court.  For  it  is  alleged,  that  Robe7-t  Grove  the  regiftef 
exhih.it  dcpojitiones  ciBi  Edzvardi  Clark,  bedelli  et  minijhi  curiae, 
ut  praefertur,  de  contemptu  praediSlo,  which  depofitions  being  then 
and  there  read,  per  conpJerationem  ejufdem  curiae  the  faid  Richard 
Bent  ley  was  fufpended,  ^c. 

I.  It 
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1.  It  is  not  alleged,  thefe  depofitions  were  upon  oath,  and  the 
word  depofitions  does  not  import  ex  vi  iermmi,  that  they  were 
upon  oath.  3  Lijl.  167.  Latch  133.  If  in  cafe  of  an  indidment 
it  fhould  he  juratores  deponunfy  it  would  be  ill. 

2.  It  ought  to  appear,  before  whom  the  oath  was  taken,  and  that 
he  had  an  authority  to  adminifter  the  oath. 

3.  It  is  faid  depofitiones  de  mitemptu;  now  poffibly  the  depofitions 
might  clear  the  dodlor  of  the  contempt,  for  it  is  not  faid,  the  de- 
pofitions made  out  the  contempt. 

He  infifled,  that  the  return  to  this  viandamus  ought  to  be  as 
certain  as  a  convidlion,  that  the  court  may  judge  upon  it ;  becaufc 
the  party  has  no  way  to  anfwer  it,  but  by  falfifying  the  fads  re- 
turned, in  an  adlion  for  a  falfe  return  ;  and  in  this  cafe,  if  an  adliou 
was  brought  to  falfify  the  return  as  to  that  part  relating  to  the  depofi- 
tions, if  it  fliould  appear  on  the  trial,  the  depofitions  were  not  upon 
oath,  yet  the  plaintiff  could  not  recover,  becaufe  they  are  not  al- 
leged fo  to  be  in  the  return  ;  and  yet  if  they  were  not  upon  oath, 
vice-chancellor's  court  fliould  not  have  proceeded  upon  them. 

But  fuppofing  thefe  things  fhould  be  looked  upon  to  be  fuffici- 
ently  alleged ;  yet  the  fufpenfion  by  the  vice-chancellor's  court  is 
void,  becaufe  it  is  fet  out  in  the  return,  that  the  chancellor,  maf- 
ters  and  fcholars,  ufed  to  confer  degrees,  and  to  fufpend  them,  and 
remove  perfons  from  them ;  fo  that  the  power  of  fufpending  de- 
grees is  in  the  whole  body,  but  here  the  fufpenfion  was  by  the  vice- 
chancellor's  court,  which  is  not  the  whole  body,  and  that  court  has 
no  power  to  fufpend.  For  which  reafons  the  fufpenfion  by  the 
the  vice  chancellor's  court  muft  fall  to  the  ground. 

2.  As  to  depriving  Dr.  Bentley  of  his  degrees  by  the  congre- 
gation, Mr.  Reeve  infifted,  the  proceedings  were  arbitrary  and  il- 
legal. The  cuftom  is  returned,  that  the  congregation  have  time 
out  of  mind  ufed  to  deprive  any  perfon  refiding  within  the  univer- 
fity  of  any  academical  degrees  conferred  by  the  faid  univerfity, 
propter  contumaciam  talis  perfonae,  vel  aliam  jiijiam  et  rationabikm 
caufam, 

I.  He  faid,  that  the  return  had  not  brought  Dr.  Bentley  within 
their  jurifdidlion,  as  the  cuftom  is  laid ;  for  it  is  not  averred,  that  he 
refided  within  the  univerfity. 

7  N  2.  It 
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2.  It  is  not  Liid  in  the  cuflom,  to  what  court,  or  to  whom,  the 
perfon  to  be  degraded  is  to  be  guilty  of  contumacy. 

3.  Though  it  is  faid,  they  may  degrade  for  other  reafonable  caufe; 
yet  here  no  reafonable  caufe  appears,  for  it  cannot  be  a  reafonable 
caufe  for  the  congregation  to  degrade  for  a  contempt  or  contumacy 
to  another  court ;  and  it  is  not  faid  he  was  guilty  of  contumacy 
to  the  congregation. 

4.  It  came  very  odly  before  the  congregation,  for  it  did  not  come 
bv  way  of  appeal,  but  the  vice-chancellor  narrrivit,  &c. 

No  depriva-        But  he  relied  upon  it,  that  there  was  a  fatal  fault  in  the  return, 

tion  by  the     which  could  not  be  anfwered ;  which  was,  that  it  did  not  appear, 

in"hrunh°er-  ^^6  doftor  was  fummoued,  or  had  notice  of  thefe  proceedings  againft 

f-.y  witiiout     him,   fo  that  he  had  no  opportunity  to  make  his  defenfe.     And  to 

iunimoning     condemn  a  perfon,  without  hearing  him,  or  giving  him  an  opportu- 

epary.       f-jty  of  defending  himfelf,  was  contrary  to  natural  juftice;  and  fuch 

proceedings  have  been  always  held  illegal  and  void  by  this  court. 

9  £.  4.  14.  ^7.     II  Co.  99.    jY?.  Bigg's  cafe,     i  SuL  14.     2  Si  J. 

97.     Rex  'oerf.  Champian.     4  Mod.  37.  Glide's  cafe.     And  fo  it  was 

held  in  ferjeant  JVhitakers  cafe,  when  he  was  removed  from  being 

recorder  of  Ipfwich,  to  be  rel-tored  to  which  he  brought  his  manda- 

VIUS. 

B.  R.  cannot  That  it  is  no  objeftion,  to  fay  the  univerfity  courts  proceed 
take  notice,     accordine  to  the  rules  of  the  civil  law  ;  for  that  not  being;  alleged  in 

the  univerfiiy      ,  ^,.  ^,  .  ^    .  i/--ir 

courts  proceed  the  return,  this  court  can  take  no  notice  or  it:  and  laying  thele 
according  to  things  wcrc  done  Jeciwdi/m  confuetudimm,  is  nothing,  for  the  cuf- 
iiie  ruio  of    jQj^  ought  to  be  fpecially  fet  out  in  the  return.     For  which  reafons 

tiic  Civil  law.  *-*  . 

he  infifted,  the  matter  in  the  return  did  not  excufe  the  difobedience 
cf  the  writ,  and  therefore  he  prayed  a  peremptory  mandaniin  might 
iffue. 

Mr.  Attorney  General  Yorke  e  contra  argued  for  the  univerfity. 
He  faid,  as  to  the  point  of  want  of  fummons,  he  did  admit,  un- 
lefs  this  cafe  could  be  diftinguiflied  from  the  cafes  of  members  of 
corporations,  it  would  be  againll;  the  univerfity.  The  cafe,  he  faid, 
was  of  great  confequence,  becaufe  the  franchifes  and  privileges  of  the 
univerfity  were  concerned  on  one  hand,  and  the  rights  and  liberties 
of  the  members  thereof  on  the  other. 

Two  things  muft  be  took  for  granted  : 

I .  That  every  fail  well  laid  in  the  return  mufl  be  took  to  be  true. 
2  2.  That 
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2.  That  it  would  be  no  objedion  againfl  the  proceedings  of  the 
univerfitv,  that  they  were  contrary  to  the  rules  of  the  common 
hw,  provided  they  were  warranted  by  their  cufloms  and  charter 
confirmed  by  adl  of  parliament. 

That  there  were  two  general  queftions  in  this  cafe  : 

1 .  If  a  writ  of  mandamus  lay,  to  reflore  Dr.  Be7itL'y  to  his 
academical  degrees  ? 

2.  If  the  caufe  of  depriving  the  dodtor  of  them,  fet  out  in  the 
return,  is  fufficient,  and  the  return  good  ? 

As  to  the  firft,  the  court  having  already  determined,  the  writ 
was  t^ood,  and  well  lay,  he  would  acquiefce  under  that  determi- 
nation . 

But  as  the  other  fide  had  agreed,  that  if  the  univeriity  had  re- 
turned a  vifitor,  it  would  have  put  an  end  to  this  7nandaniui ;  fo 
he  could  not  but  obferve,  that  if  there  was  a  vifitor,  if  tlie  docftor 
was  aggrieved  by  thefe  proceedings  in  the  univerfity,  he  might 
have  made  his  application  there. 

As  to  the  fecond,  the  return  confifts  of  two  parts: 

1.  The  fufpenfion  by  the  vice-chancellor's  court. 

2.  The  degradation  by  the  congregation. 

If  either  of  them  is  fufficiently  jufiified,  the  return  will  be 
good,  and  no  peremptory  inandamm  ought  to  go. 

Firfl  he  faid,  he  would  confider  the  validity  of  the  fufpenfion. 
As  to  the  objedions  to  the  form,  they  would  receive  plain  an- 
fvvers ;  but  as  to  the  objedion,  that  Dr.  Bentley  was  not  heard 
againft  the  contempt  in  the  vice-chancellor's  court,  and  that  it  was 
againft  natural  juftice,  a  inan  fhould  be  condemned,  without  being 
heard  ;  he  anfwered,  that  it  muft  be  admitted,  there  was  no  ne- 
ceflity,  that  Dr.  Bentley  fliould  be  adually  heard ;  but  if  he  had 
an  opportunity  to  be  heard,  that  would  be  fufficient.  Now  he 
had  an  opportunity  to  be  heard,  for  he  was  ferved  with  procefs  to 
appear  at  the  next  court,  and  if  he  had  paid  obedience  to  that  pro- 
cefs, he  had  heard  the  charge  againft  him,  to  which  he  might 
have  been  heard. 

That 
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If  J.  is  That  there  was  no  neceffity  to  iffue  out  a  fommons,  or  to  give 

thar^eJ  by     j^.,^  ^^^^,  notlcc,  to  come  and  anfwer  the  contempt ;  for  if  a  per- 
a  concempc  to  Ion  coinmits  a  contempt  to  this  court,  or  trie  court  or  Chancery, 
the  court,  as   j^y  dechring  he  will  not  obey  the  procefs  of  the  court,  by  beating 
fkaing^worcs  an  officer  executing  the  procefs  of  the  courts,  or  by  fpeaking  re- 
faying  he  will  flefting  or  contemptuous  words  of  any  of  the  judges;  upon  an  ^^- 
"^Tol^i^t^  iy<7^7V  made  of  the  faft,  he  will  be  committed,  without  hearing 
beating'theof-  him ;  for  it  is  lookcd  on  to  be  a  vain  thing,  when  he  has  com- 
iicer,  an  at-    niitted  a  Contempt  before,  to  make  a  rule  of  court,  to  give  an  op- 
"o^w^iVut    P<^i'tunity  of  committing  a  new  contempt  againft  it.     This  is  the 
^iv'ing  him  a  riilc  iu  this  court,  and  in  Chancery ;  and  it  is  alfo  the  rule  in  the 
liay  to  be       canon  and  civil  laws.     And  that  is  very  confiderable  in  this  cafe, 
becaufe  the  proceeding  of  the  vice-chancellor's  court  is  according  to 
thofe  laws.     In  the  civil  law  there  is  a  diftindlion  between  con- 
tujnaciam  frefumpti''oam  and  contumaciam  mamfefia7n.     Cahin  Lexi- 
con,  contumacia.     Alciati  praxis,  fol.    92,    93,    99.     Contra    co7i- 
tumacem   potejl   procedi    abfque    11  Ha   nova   citatione.     Men  finger  ius 
Proceeding  in  obferv.  ad  idem.     L)ecret.  L.  1.  tit.  6,  or  96.  de  contumaci.     The 
vice  chancel-  proceediusis   in  the  vice-chancellor's  court  beins;  according  to  the 

lor  s  court  ac- r  .    &>         .    .,    ,  ,  ,      i-  n        y^  ■  i" 

cordirgtoci-  Tules  ot  the  civil  law,  though  this  court  Ihould  examine  them,  yet 
vii  law.         they  n-)uft  be  examined  according  to  the  rules  of  that  law. 

The  caufe  of  fuit  was  within  the  jurifdidtion  of  the  vice-chancel- 
lor's court,  and  this  was  a  contempt  in  that  caufe  j  and  if  that  court 
had  a  jurifdiclion,  all  the  objedlions  as  to  the  irregularity  of  the 
proceedings  will  be  out  of  the  cafe.     Their  proceedings  are  con- 
Crown  cannot  iirmed  by  Queen  Elizabeth  by  her  letters  patent,  as  far  as  fhe  could 
w^proMed  ac- '^°  it;  but  the  crown  cannot  eredl  a  court  to  proceed  according  to 
cording  to      the  civil  law  by  charter,  therefore  an  aft  of  parliament  was  necef- 
cijil  law.       f^ry  :   ari  aft  accordingly  paffed,  to  confirm  the  letters  patent,  in 
which  the  exclufive  words  are  exceeding  flrong,  as  well  as  the  con- 
firmation   of  all  their   liberties,  privileges,  &c.     That  their  pro- 
ceedings are  acccording  to  the  civil  law,  Hale  chief  juftice  in  his 
Hifiory  of  the  la-v)  takes  notice,   33,  34.  Mich,   8  Hen.  4.   rot.  42. 
And  in  the  cafe  of  Manners  and  Feme,  Hil.  1  Ann.  B.  R.  it  was 
infifted  on  in  the  argument  of  that  cafe,  and  not  denied,  that  their 
proceedings  were  by  the  civil  law.     Befides,  every  faft  alleged  to  be 
done  in  the  return  is  faid  fo  to  be,  fecundum  confuetiidinem,  GrV.  of 
the  univerfity  j  and  fo  is  the  fufpenfion  alledged  to  be. 

But  it  has  been  objefted,  that  it  is  not  enough  to  fay,  Dr.  Bentley 
In  inferior  ^^^g  fufpended,  &c.  JecMidum  co7ifuetudinem,  &c.  but  there  ought 
enough  to  fay,  to  be  a  cultom  particularly  fet  out  for  that  purpofe.  To  which  he 
jccidumeon-  aufwcrcd,  that  in  proceedings  in  inferior  courts  it  is  always  allowed, 
juiiuamm  cu-  ^^  ^Q^y  ^j^^y  v^Qxe  fccwidum  confuHudinem  curiae. 

As 
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As  to  the  objedion,  that  fufpenfion  from  the  academical  degrees  .  | 

is  not  a  proper  punilliment  for  a  contempt  to  a  court ;  he  anfwered, 
that  by  the  rules  of  the  civil  law  it  is  the  only  proper  punifliment. 
And  it  is  like  an  outlawry  in  the  temporal  courts,  it  is  to  compel 

,the  party  to  come  in  and  anfwer ;  and  upon  his  doing  that,  the  j 

fufpenfion  is  took.  off.     And  thefe  degrees  cannot  properly  be  called  j 

•freeholds,  nor  civil  temporal  rights ;    they  were  originally  only  in  j'^g°J^"J"jj 
nature  of  licences  to  profeflbrs  in  fevcral  profefforfliips,  and  are  now 
titles  of  diftindtion  and  precedence.     The  power  of  granting  de- 
grees flows  from  the  crown.     If  the  crown  eredls  an  univerfity,  the  , 
power  of  conferring  degrees    is  incident  to  the  grant.     Some  old  i 
degrees  the  univerfity  have  abrogated,   fome  new  ones  they  have 
eredted ;  and  they  are  took  notice  of  in  acfls  of  parliament  for  col- 
lateral purpofes ;    and  though  the  adts  have  annexed  collateral  pri- 
vileges to  them,  that  will  not  aller  the  nature  of  them,  nor  take 

away  the  power  the  univerfity  had  over  them  before  ;  no  more  than  j 

if  it  fhould  be  enadled  by  an  adl  of  parliament,  that  none  but  fuch  \ 

as  were  educated  at  Eaton,  Weftminjier,  or  Winchejier,  fhould  be  j 

capable  of  degrees,  would  it  reftrain  the  univerfity  from  exerciling  \ 

the  power  they  have  over  degrees,   upon  fuch  perfons  educated  at  i 

thofe  fchools,  upon  whom  they  fhould  be  conferred.     It  does  not  . 

follow,  that  if  temporal  rights  are  annexed  to  thefe  degrees,  the 

univerfity  would  be  deprived  of  their  power  of  degrading.     A  bifhop  • 

has  a  freehold  in  his  bifhoprick,  and  a  right  to  fit  and  vote  in  par- 
liament;  yet  he  may  be  deprived  by  his  metropolitan.     Bifliop  of 

St.  Dcfjid's  vrrf.  Lucy,    i   Sa/k.   135.  the  ecclefiaftical  court  may  j 

excommunicate  for  a  contempt,  and  that  affeds  the  party's  tem-  I 

poral    rights    of    fulng,    &c.      This    punifliment    by   fufpenfion  ,  , 

does   not  differ  in    reafon   from  thofe  cafes.     Therefore    he  con-  j 

eluded,    this  fufpenfion    was  a    proper  punifliment   for    the  con-  I 

tempt.  J 

The  eftablifhing,  that  the  vice-chancellor's  court  had  a  jurif- 
didlion,  lets  in  the  exclufive  claufes,  and  they  mufl:  take  place. 
It  muft  be  admitted  in  this  cafe,  that  neither  a  prohibition,  nor  a 
certiorari,  would  have  lain  in  this  cafe.  And  if  they  have  a  jurif- 
didion,  and  the  exclufive  claufes  take  place,  the  irregularity  of 
their  proceedings  cannot  be  examined  in  this  court  on  a  mati- 
damus. 

If  courts  have  a  jurifdidion  and  power  to  proceed  by  rules  diffe- 
rent from  the  common  law,  this  court  will  not  examine  into  the 
regularity  of  their  proceedings  on  a  mandamus.  And  therefore  if 
a  mandamus  is  granted,  to  refi:ore  a  fellow  of  a  college ;  if  they 

7  O  return 
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return  a  vilitor,  though  his  fentence  has  been  irregular,  it  is  not 
examinable  here,  i  Lev.  23,  65.  4  Mod.  106.  Philips  verj.  Berry, 
So  if  the  eccleliaftical  court  excommunicates  a  perfon  without  a  ci- 
tation, this  court  will  not  grant  a  prohibition ;  but  the  party  mull 
appeal.  When  a  prohibition  is  granted  to  the  vice-chancellor's  court 
for  not  granting  a  copy  of  a  libel,  it  is  by  reafon  of  the  exprefs  words 
of  an  adt  of  parliament.  And  if  an  ad  of  parliament  (hould  enad", 
that  no  certiorari  fliould  lie,  to  remove  convidions  of  juftices  of 
peace  for  fuch  and  fuch  offenfes ;  though  the  juftice  of  peace  (hould 
convidl  the  party  without  fummoning  him,  no  certiorari  would  be 
granted  by  this  court,  to  remove  fuch  a  convidion. 

As  to  the  obiedlion,  that  by  this  means  the  vice-chancellor's  court 
would  have  an  uncontrolable  jurifdidiion  without  appeal;  and  that 
it  was  unreafonable,  a  man  fliould  be  concluded  by  the  firft  deter- 
mination ;  he  anfwered,  an  appeal  lay  from  the  vice-chancellor's 
court  to  the  congregation.  [But  note,  that  does  not  appear  by  the 
return.]  However,  this  depended  on  a  pofitive  law,  which  was 
made  fuch  by  confirming  the  privileges  of  the  univerfity  by  the  a<S 
of  parliament. 

2.  As  to  the  objedions  againft  the  degradation  by  the  congrega- 
tion, he  faid  they  were, 

1.  As  to  the  power  they  had  to  degrade. 

2,  As  to  the  manner  of  their  proceedings. 

He  faid,  that  what  had  before  been  urged  to  fupport  the  fufpen- 
fion,  might  properly  be  applied  to  fupport  this  degradation,  without 
repetition.     But  he  farther  infifted  upon  it,  that  the  whole  pro- 
ceeding againft  Dr.  Bentley  ought  to  be  confidered  as  the  ad  of  the 
court  of  the  univerfity.     For  by  the  letters  patent  the  grant  is  to 
Note,  the  con-  the  chancellor,    mafters,    and  fcholars,    that  they,  viz.   the  chan- 
no^colfii/of"  '^^"°'''  '"^^^•'s.  ^'^^  fcholars,  which  is  the  whole  body  of  the  uni- 
the chancellor,  verfity,    and  their  loca  tenentes^    fliould  have  conufance,  Gfc.   and 
mafters  and    therefore  the  congregation  are  to  be  confidered  as  the  judges  of  the 
which  h' the     ^ourt,   and  the  vice-chancellor  only  as  their  official :    that  the  court 
whole  body;    ufually  held  before  the  vice-chancellor,  might  be  held  before  the, 
bit  of  the       congregation  :  that  by  the  civil  law,  where  there  is  a  commiflary, 
vicechanctl-  ne  nss  onfy  pr.rt  ox  the  lurifdidion,  the  reft  remains  in   the  ordi- 
lor,  orhis  lo  nary,  and  that  the  ordinary  may  proceed  upon  a  report  made  by 
"e"mazijlris'   ^'^  official.     So  hcrc,    the  congregation  might   proceed  upon  the 
rtgertibuset    teport  of  the   vicc-chancellor,    which    in  this    cafe    he  made  to 

non  rcgentibus,  thcm. 
refiding  with- 
in the  univer-  AS 
fity. 
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As  to  the  objetftion,  which  he  faid  had  been  made,  that  if  the 
degradation  flood,  Dr.  Bentley  would  be  deprived  of  his  degrees, 
without  ever  being  heard,  without  profpedl  of  being  reftored  ;  he 
anfwered,  that  this  was  but  in  nature  of  a  procefs,  to  compel  Dr. 
Bentley  to  come  in  and  appear,  (Sc.  and  that  it  is  the  general  rule 
of  all  courts,  and  of  all  laws,  that  when  the  party  comes  and 
clears  his  contempt,  he  fliall  be  reftored,  &c.  Linw.  cap.  i8.  con- 
tumacia.  That  this  privilege  of  fufpending  degrees,  and  degrading, 
was  agreeable  to  the  privileges  all  other  univerfities  enjoyed ;  and 
that  it  was  neceffary,  that  univerfities  fliould  have  fuch  a  fum- 
mary  method  of  proceeding.  For  which  reafons  he  infifted, 
the  return  was  good,  and  that  no  peremptory  matidamus  ought 
to  iflue. 

Mr.  Ree"ce  by  way  of  reply  infifted,  that  though  great  ftrefs  had 
been  laid  upon  the  allegations  in  the  return  in  its  feveral  parts,  that 
the  fads  were  done  fecutidum  confuetudinem^  &c.  that  was  not  fuffi- 
cient  to  make  the  return  good.  For  the  grant  in  the  letters  patent 
of  Queen  Elizabeth  is,  that  the  univerfity  (liould  hold  a  court,  to 
hear  and  determine  pleas,  &c.  fecundum  leges  et  confuetudines  fuas 
unte  tunc  ujitatas :  therefore  if  they  have  a  method  of  proceeding 
by  the  civil  law,  which  has  been  always  ufed,  that  ought  to  have 
been  averred  fpecially  j  and  without  it,  this  court  cannot  take  no- 
tice of  it  under  that  general  allegation,  but  muft  intend  the  pro- 
ceedings are  according  to  the  rules  of  the  common  law.  It  is  true, 
in  cafes  of  inferior  courts  fuch  an  allegation  is  enough,  becaufe  their 
proceedings  are  agreeable  to  the  common  law;  but  if  the  rules  of 
the  common  law  are  to  be  excluded,  fuch  a  cuftom  muft  be  fpe- 
cially fet  out. 

And  as  to  the  objeftion,  that  the  vice-chancellor's  court  is  part 
of  the  congregation,  and  that  the  congregation  is  held  before  the 
whole  body ;  the  firft  is  not  alleged  fo  to  be  in  the  return  j  and  as 
to  the  laft,  the  congregation  confifts  of  the  chancellor  or  vice-chan- 
cellor, or  his  locum  tenens,  and  the  regents  and  non-regents,  which 
is  not  the  whole  body  of  the  univerfity. 

February  7,  1723.  lord  chief  juftice  Pratt  delivered  the  opi- 
nion of  the  court,  viz.  of  himielf,  Poicys,  Fortefcue  and  Ray- 
mond juftices,  that  the  return  was  ill ;  becaufe  fince  it  is  not  ftiewn 
in  the  return,  that  the  proceedings  in  the  vice-chancellor's  court 
or  the  congregation  are  according  to  the  rules  of  the  civil  law, 
they  muft  be  iatended  to  be  agreeable  to  the  rules  of  the  common 
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Degradjtion  J^w  ;  and  if  fo,  it  not  appearing  the  party  has  any  redrefs  by  ap- 
of  thjumvsr-  pjyi,-,g  (q  another  court,  this  court  will  reheve  him,  if  he  has  been 
fummoning  proceeded  againft,  and  degraded,  without  being  heard,  which  is 
party  (when    contrary  to  natural  iuftice.     This  cafe  therefore  will  fall  under  the 

there  does  not        i         ,-'        i  '•  r  i  c  ^-  i  •    i 

ap^iearanap-  ^uks  lor  the  removing  or  members  of  corporations,  which  cannot 
peil  lies  to  be  done,  without  fummoning  the  party,  and  giving  him  an  oppor- 
aaother  court)  (ypj^y  qj."  being  heard.     The  cafes  determined  upon  that  head  are  fo 

IS  illegal  and  ■'  o  ,  nrij  Ji  i 

void.  numerous,  and  the  rule  lo  well  lettled  and  known,  that  it  cannot 

now  be  difputed  ;  for  want  of  doing  which,  this  fufpenfion  or  de- 
gradation cannot  be  fupported.  And  therefore  a  peremptory  man- 
dajiius  was  granted. 


Eafler 
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Thomas  Knight,  Efq;   aga'mjl  Richard  Cambridge. 
Error  C.  B.  i?itr.  Pafch.  7  Geo.    C,  B.    Rot.  677.       231. 

I  Stra.  581. 
^~,  .  .  .  .  S.  C. 

/'"'^Ambridge  brought  a  writ  of  error  upon   a  judgment  given  a-  y^^     y 
O   gainft  him  in  the  Common  Pleas,  in  an  adlion  brought  by  the  infured  againft 

plaintiff  upon  a  policy  of  infurance  of  the  {hip  Riga  Mer-  the  barretry 
chant,  at  and  from  Port  Mahone  to  London.     And  ferjeant  Bran-  ti,e  breach 
thwaite  for  the  plaintiff  in  error  infifted,  that  the  judgment  was  was,  that  the 
erroneous,  becaufe  the  breach  was  ill  afligned  :  becaufe  the  policy  ?'^i^^/  ^°j 
was,    that  the   defendant  Cambridge   (hould  infure  the   faid  fliip,  and  negiea  of 
among  other  things,    againft  the  barretry   of  the  mafter,  and  all ''le  mailer, 
other  dangers,  damages,  and  misfortunes,  which  fliould  happen  to 
the  prejudice  and  damage  of  the  faid  fliip  ;  and  the  breach  alTigned 
was,  that  the  fhip  in  the  faid  voyage,  per  fratidem  et  itcgligentiam 
magijlri  ?ia'vis  fraediBae  deprejj'a  et  fubmerfa  fuif,  st  totaliter  pcr- 
dita  et  amijfa  juit^  et  miHius  vaicris  dcvatit.     This  he  infifted,   was 
not  within   the   meaning    of  the  word  barretry,    but    the   breach 
fhouid  have  been  exprefs,  that  the  fhip  was  loft  by  the  barretry  of 
the  mafter.     Befides  the  owner  of  the  goods  has  a  remedy  againft 
the  owners  of  the  fliip,  for  any  prejudice  he  receives  by  the  fraud 
or  negledt  of  the  mafter ;  and  therefore  there  is  the  lefs  reafon, 
the  infurer  fhould  be  liable.     Befides,   if  the  word  barretry  Hiould 
import  fraud,  yet  it  does   not  import   negleft ;  and  the  h&:  here 
alleged  is,  that  the  ftiip  was  loft  by  the  fraud  and   negledl  of  the 
.mafter.     But  the  court  was  unanimous  of  opinion,   that  there  was  g^^g^.^  ^^5^^, 
no  occafion  to  aver  the  fadt  in  the  very  words  of  the  policy,   but  ed  within  the 
if  the  fail  alleged  came  within  the  meaning  of  the  woi'ds  in  the  m^mng  of 

,.  .       .       /-   /—    .  TvT  1  .  riT^T-i/'      the  words  ot 

policy,  it   is   lumcient,     JNow  barretry  imports  traud,    JJu  rrcjne  ^^^-paiicy  is 
Gloffar.  "jerbo  barataria,  fraus,    dolus.     And    he   that  commits  a  good. 
fraud,  may  properly  be  faid  to  be  guilty  of  a  negle(ft,  viz.  of  his 
duty.     Barretry  of  a  mafter  is  not  to  be  confined  to  the  mafter's 

7  P  running    " 
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running  away  with  the  (hip  :  and  the  general  words  in  the  policy 
ouc;ht  to  be  conftrued,  to  extend  to  loffes  of  the  like  nature  as 
thofe  mentioned  before  :  now  loffes  arifing  from  the  fraud  of  the 
mafter  are  of  the  fame  nature,  as  if  he  had  run  away  with  the  fhip, 
fuppofmg  barretry  was  to  be  confined  to  that,  which  it  is  not,  be- 
cauTe  it  imports  any  fraud.  And  judgment  was  affirmed,  April  27, 
1724. 

Philip  Wilkinfon  agai7ijl  Sir  Peter  Meyer. 

s.  C.  8  Mod.  /""^Ovenant  upon  an  indenture,  dated  the  19th  o{  Augnjl  1720. 
173.  V.v  made  between  the  plaintiff  of  the  one  part,  and  the  defendant 

-  GefT°^  of  the  other,  whereby  the  plaintiff,  in  confideration  of  1436  A  \os. 
about  regi-  to  be  paid  to  him  as  therein  after  mentioned  by  the  defendant,  cove- 
ftringcon-  nantcd  for  himfelf,  £?<:.  that  he,  his  executors  or  adminiftrators, 
T'stra  'S'  fliOLild  on  or  before  the  25th  oi March  next  enfuing  transfer,  £ff. 
S.  C.  to  the  defendant,   his  executors,   adminiflrators  and  affigns,  all  fuch 

flock,  bonds,  notes,  bills,  and  money,  as  the  South-Sea  company 
fhould  allow,  deliver,  and  pay,  to  the  proprietors  of  lottery  an- 
nuities, for  1277/.  ^  ^'  ^^'  capital  flock  in  the  lottery  annuities 
at  5  per  cent,  then  already  fubfcribed  into  the  faid  company  by  or 
in  the  name  of  the  faid  plaintiff,  with  all  dividends,  profits,  ZSc. 
and  the  defendant,  in  confideration  of  the  premifTes,  for  himfelf,  ^c. 
covenanted  with  the  plaintiff,  that  he,  ^c.  fhould  within  the  time 
aforefaid  accept  all  the  faid  flock,  bonds,  Gr,  which  fliould  be 
given  by  the  South-Sea  company  for  the  1 277  /.  is.  6  d.  lottery 
annuities,  ^c.  and  would  pay  1436/.  10 j.  for  the  fame:  and  for 
non-payment  of  the  1436/.  105.  the  adlion  of  covenant  was 
brought.  After  oyer  of  the  indenture,  the  defendant  by  leave  of 
the  court  pleaded  four  feveral  matters  in  bar  j  the  lafl  of  which 
was,  that  neither  the  contrad  in  the  declaration  mentioned,  nor 
any  abflraft  or  memorial  thereof,  was  entred  and  regiilred  in  the 
South-Sea  company's  book,  as  is  required  by  the  flatute  in  that  cafe 
made  and  provided.  To  the  three  firfl  the  plaintiff  had  judgment 
upon  demurrer  ;  and  as  to  the  lafl:  plea,  the  plaintiff  took  iffue, 
which  being  tried  the  fitting  after  lafl:  Michaelmas  term  before  lord 
chief  juflice  Pratt  in  London^  the  plaintiff  produced  the  regifl:er- 
book  of  the  South-Sea  company,  wherein  a  copy  of  the  contrad: 
was  entred  'verbatim,  under  which  was  fubfcribed,  "  This  is  for 
"  my  proper  ufe  and  benefit,"  which  was  fubfcribed  by  the  plaintiflf 
with  his  own  name,  Philip  Wilkinfon  ;  upon  which  the  defendant's 
counfel  objcdling,  that  the  regifl:er  did  not  exprefs  the  name  of  the 
perfon,  for  whofe  ufe  and  benefit  the  contradl  was  made,  according 
to  the  diredion  of  the  flatute,  the  flatute  requiring  the  entry  to 
exprefs  the  name  of  the  perfon,  for  whofe  ufe  the  contrad;  was 
-2  made. 
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made,  which  relates  to  the  time  of  making  the  contrad:,  whereas 
this  entry  only  exprefles  the  name  of  the  perfon,  for  whofe  ufe  and 
benefit  it  was  at  the  time  of  the  regiftring  ;  the  chief  jufticc  P;-<7/^ 
direcfted  the  iury  to  find  a  verdidt  for  the  plaintiff"  for  1436  /.  10  s. 
but  fubjedl  to  a  cafe  to  be  made  for  the  opinion  of  the  court,  and 
the  poftea  was  to  be  flayed  in  the  mean  time.  Accordingly  a  cafe 
was  fettled  by  the  council  on  both  fides,  and  figned  by  Sir  Ckmait 
Wcarg  for  the  plaintiff",  and  Mr.  Fazakerky  for  the  defendant, 
which  flated  the  contradl  in  haec  "verba,  and  the  breach  afTigned  in 
the  declaration,  and  the  pleas,  and  iffue,  and  evidence  of  the  rc- 
gifter  as  above  ;  and  farther,  that  no  evidence  was  offered,  that  the 
contraft  was  made  for  the  benefit  of  any  other  perfon  befides  the 
plaintiff",  nor  any  that  the  faid  contradl  was  made  for  the  ufe  and 
benefit  of  the  plaintiff  only.  And  the  24th  of  April  this  term  this 
cafe  was  argued  by  Mr.  Strange  for  the  plaintiff,  and  Mr.  Faza- 
kerky for  the  defendant. 

The  claufe  in  y  Geo.  \.  ftat.  2.  far.  8.  upon  which  this  que- 
ftion  depends,  is  to  this  eff"ed:,  "  That  every  contradl  for  the  fale 
"  or  purchafe  of  fubfcriptions  or  flock  of  the  South-Sea  com- 
"  pany,  &c.  which  fhall  not  be  compounded  by  the  parties  thereto, 
"  or  interefled  therein,  on  or  before  the  29th  oi  September  172 1, 
"  or  an  abftraft  or  memorial  thereof,  figned  by  the  party  intereffed 
"  therein,  and  who  fhall  be  minded  to  take  advantage  of  the  fame, 
"  fliall  be  entred  and  regiflred  in  books,  which  are  thereby  required 
"  to  be  provided  for  that  purpofe  by  the  refpedlive  companies,  to 
"  whofe  capital  fuch  flock,  &c.  do  or  fhall  relate,  before  the  iff: 
"  of  November  1721.  and  in  default  of  fuch  entry  and  reglfiier, 
"  every  fuch  contrad,  as  to  fo  much  as  fliall  remain  unperformed 
"  and  not  compounded  on  or  before  the  29th  of  September  1721, 
"  fhall  be  void :  and  that  fuch  entries  fliall  exprefs  the  name  of 
"  the  parties  or  perfons  for  whofe  ufe  or  benefit  fuch  contrads 
"  were  made,"  G?f. 

Mr.  Fazakerky  infifted  for  the  defendant,  that  the  words  of  the 
adt  were  plain,  that  the  name  of  the  perfon  for  whofe  ufe  or  be- 
nefit the  contradl  was  made  mufl  be  exprefi*ed,  which  refers  to  the 
time  of  the  making  the  contra(5t ;  and  the  aft  intended  fo,  becaufe 
it  defigned  to  difcover  what  contrails  were  made  for  any  of  the  di- 
redlors,  who  were  fo  cunning,  that  they  made  none  in  their  own 
names.  But  yet  as  this  regifi:er  is,  this  contraft  might  be  made^  for 
the  benefit  of  a  diredor,  who  after  might  releafe  his  equity  or  right 
to  the  plaintifif ;  and  yet  the  regifter  will  be  true.  But  Mr.  Strange 
for  the  plaintiff  argued,  that  the  preamble  to  this  claufe  fhewed 
what  the  defign  of  the  parliament  was,  ^viz.  for  preventing  a  mul- 
tiplicity of  vexatious  and  doubtful  fuits  concerning  thefe  contrads 

in 
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in  law  or  equity ;  therefore  it  direded  the  name  of  the  perfon,  for 
whofe  ufe  or  benefit  fuch  contradls  were  made,  fliould  be  exprefled 
in  the  entry  and  regifter,  that  the  defendant  might  know,  who  had 
a  demand  upon  him  ;  which  in  this  cafe  the  defendant  did,  the 
intire  contradt  being  regiftred  :  and  by  the  import  of  the  deed  it 
appears  to  be  for  the  plaintiff's  benefit.  And  of  that  opinion  was 
tlie  court ;  and  Raymond  juflice  faid,  that  this  adt  being  ex  poJifaSlo, 
the  conftrudion  of  the  words  ought  not  to  be  ftrained,  in  order  to 
deneat  a  contrad,  to  the  benefit  whereof  the  party  was  well  inti- 
tuled at  the  time  the  contradl  was  made.  Judgment  was  given  for 
the  plaintiff. 

The  inhabitants  of  Buckington  againfl  the  inhabitants 
of  St.  Michael  Sebington  in  Somerretfliire. 

s.^C.  I  Stra.  y^  TST  order  made  by  two  juftices  for  removing  Richard  Allen  a 
'^^^^  ^^^^  L\  poor  perfon  to  Buckington  as  the  place  of  his  laft  legal  fet- 
tle" krhi'm-  tlenient,  and  an  order  confirming  the  fame  made  at  the  quarter- 
fdftofervice  feffions,  being  removed  into  the  King's  Bench  \yj  certiorari  the 
)^aSe"!c^on-  ^^^  ^^^^^  fpecially  in  the  order  of  feffious  was,  \hz\.  Richard' Allen 
fent.andferves  was  bound  an  apprentice  to  J,  S.  in  Buckington,  and  ferved  him 
'"'Yttkment  ^"  ^'^^^  ^^''^  ^^^  months ;  afterwards  J.  S.  broke ;  upon  which 
""ough  hT''  ^^^'''^'  without  y.  S.'s  direction  or  confent,  let  himfelf  as  a  fervant 
mafter  was  to  J.  N.  who  lived  in  St.  Michael  Sebington,  and  ferved  him  there 
broke.  two  years :  that  afterwards  J.  S.  delivered  up  to  Allen  his  inden- 

ture of  apprenticefiaip.  And  the  court  of  King's  Bench  was  una- 
nimous of  opinion,  that  Allen  gained  no  fettlement  by  his  fervice 
at  Sebington,  he  having  let  himfelf  without  his  mafter's  confent  j 
and  though  the  mafter  had  failed,  yet  that  did  not  determine  the 
apprenticefliip,  but  the  apprentice  continued  not /a?  yam  :  and  the 
mafter's  delivering  up  of  the  indenture  afterwards,  if  it  fliould  be 
looked  on  as  a  fubfequent  confent,  will  not  make  his  letting  him- 
felf good,  fo  as  to  gain  a  fettlement  by  his  fervice  with  J.  N.  but 
if  he  had  let  himfelf  to  J.  N.  with  J.  S.'s  confent,  his  fervice 
would  have  made  a  fettlement.  i  Salk.  68.  pariflies  of  Cajlcr  and 
Eccles.  But  Allen  was  fettled  in  Buckington,  where  he  was  bound 
apprentice,  and  lived  and  ferved  his  mafter  above  forty  days. 
The  orders   were  confirmed. 


Jolin 


Eailer  Term  lo  GccT^ii  re2;is.  i  ^c  2. 


John  Stevenfon,  jun.  vej-f.  William  Nevinion,  mayor  of 
Appleby,   and  the  common-council  ol:  Appleby. 

TO  a  viandamiis  ifTued  out  of  the  King's  Bench  direcfted  to  the  s.  c.  i  Stra. 
defendants,  commiinding  them  to  reftore  the   plaintiff  to  the  5^5- 
office  of  a  common-council-man  of  the  borough  oi  Appleby  in  V/cJI-  ^l^^^l°'l'' 
morland,  they  among  feveral  other  fafts  returned,  that  the  plaintiff  corporation  by 
was  not  eledled  a  common-council-man,  as  in   the  writ  was  fuppo-  prercription  it 
fed.     To  which  return   the  plaintiff  came  in,  and  denied  the  feve-  no'^perfon  ' 
ral  material  fads  relied  on  by  the  defendants  in  their  return  ;    and  fhouid  be  a 
among  the  reft   alleged,  that  the  plaintiff  was  chofe  a  common-  '^o'^imon- 

•  1  •         1  •  11  1  J  I     J    J  1       council-man, 

council-man,    as    m  the  writ  was  alleged,    and  concluded  to  the  but  he  who 
country.     Upon  which  as  well  as  the  other  fadts  iffue  was  joined,  iniiabited  in 
and  the  feveral  iffues  were  tried  at  the  bar  May  6,  this  term.     And  and''a°f°'iKia 
after  the  plaintiff  had  proved  the  fadlof  his  being  eleded  common-  aburgagete- 
council-man,  Mr.  ferjeant  Pengelly  for  the  defendants  infilled,  that  ""^=-    0"« 
by  the  conftitution  of  the  borough,  which  was  by  prefcription,  no  habi^d  m"the 
perfon  was  capable  of  being  elefled  a  common-council-man  of  the  borough  may 
borough,    who   did  not  hold  a  burgage  tenure,    and  alfo  inhabit ''^^^^"^^'^'^ 
within  the  borough ;  but  the  plaintiff  inhabited  in  Bondgate^  which  conftitution. 
was   fevered  from    the  borough,    and  no  part   of  it.     To  prove 
which  conftitution,    the  firft  witnefs  produced  was  one  Richard 
Woofe.     But  it  being  objedled  for  the  plaintiff,  that  he  had  a  burg- 
age tenure,  and  alfo  inhabited  in  the  borough,  and  could  not  be  a 
witnefs,  to   prove  a  right  in  himfelf,  and  fuch  as  had  his  qualifica- 
tions, exclufive  of  all  others  ;    which  fl^dl  being  admitted,  he  was 
refufed   by    the  court    to  be  admitted  to    prove  this   conftitution. 
But   then  one   Mr.  Lee  was  produced  as  a  witnefs  for  the  defen- 
dants, to  prove  it,  who  was  an  inhabitant  of  the  borough,  but  it 
was  admitted  he  had  no  burgage  tenure.     Whereupon   he  was  al- 
lowed by  the  court  to  be  a  good  witnefs,  as  to  the  right  fixing 
in  fuch  as  had   held  burgage,  and  alio  were  inhabitants,  fince  he 
did  not  attempt  to  eftabliih  the  right  in  the  inhabitants  only.     But 
after  a  long  examination  a  verdid  was  given  for  the  plaintiff  upon 
all  the  ifTues. 


7  Q.  Jol 
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John  Tufton,  Efq;    verf.   Vv^illiam  Nevinfon,  mayor  of 
Appleby  in  Weftmorland. 

^ »""  ^fuu^iU-  '   i   ' ^  ^  mandamus  direded  to  the  defendant,  commanding  him 
auiw^man-    i     to  fwear  the  plaintiff  into  the  office  of  an  alderman  of  that 
^,sm«j  to  fwear  borough,  being  duly  chofen ;    the  defendant  among  feveral  other 
ofa^orporati-  ^'^^^  returned,  that  the  plaintiff  was  not  eleded  an  alderman,  as 
on,  the  plain-  by  the  Writ  is  fuppofed.     And  iffues  being  joined  upon  them,  they 
h*^"'"^ver^  came  to  be  tried  at  the  bar,  Saturday  May  the  9th  this  term.     The 
the  facrament  plaintiff  gave  evidence,  that  he  was  eledled  alderman  Monday  ht- 
withinayear  fore  Michaelmas  1723.     But  it  was  objedled  by  Mr.  ferjeant  Pen- 
eilaiOT '^      ^r//v  for  the  defendant,    that  Mr.  'Tufton  ought  to  prove,  he  had 
received  the  facrament  within  a  year  before  his  elcdtion  ;  the  ex- 
prefs  words  of  the  13  Car.  2.  cap.  i.  par.  12.  being,  that  no  per- 
fon  (hall  for  ever  hereafter   be  eledled,  &c.    into  any  the  offices 
aforefaid,    that  (liall  not  have  within  one   year  next  before  fuch 
eledlion  taken  the  facrament,  &c.  and  in  default  thereof  every  fuch 
elsftion  is  declared  to  be  void.     To  which  Mr.  Attorney  General 
■Torke  and  ferjeant  Comyns  anfwered  for  the   plaintiff,    that  firft  at 
the  time  of  the  eledlion  no  fuch  objection  was  made  to  Mr.  Tufton^ 
and  that  they  proved  by  witneffes ;  therefore  the  plaintiff  could  not 
expedl  this  objection  would  be  made  at  the  trial,  and  came  not 
'  prepared  to  make  out  that  fact.     But  the  defendant,  if  he  intended 
to  infift  on  proof  of  this  matter,  fhould  have  given  notice  to  the 
plaintiff  before  the  trial,  and  then  he  would  have  provided  to  have 
proved  it.     Serjeant  Comyits  alfo  faid,  that   the  act  5  Geo.  cap.  6. 
for  quieting  and  eftabliflaing  corporations,  confirms  perfons  then  in 
offices,  (3c.  who  had  omitted  receiving  the  facrament,  as  13  Car.  2. 
cap.  I.  directs,    and  difcharges  them  from  all  forfeitures  for  the 
iame,  and  enads  that  no  perfon,  who  fliould  be  thereafter  eledled, 
&c.   Ihould   be  removed  by  the  corporation,   or  otherwife  profe- 
cuted  for  fuch  omiffion,  nor  (hould  any  incapacity  or  difability,  &c. 
be  incurred,  by  reafon  of  the  fame,  unlefs  fuch  perfon  be  fo  re- 
moved, or  fuch  profecution  commenced,    within  fix  months  after 
fuch  perfons  being  elefted,  ^c.     And  Mr.  Tufton  was  eleded  al- 
derman Monday  before  Michaelmas  1723,  fo  that  above  fix  months 
are  elapfed  fince  the  eledion.     But  the  whole  court  were  unani- 
mous in  opinion  :   Firft,  that   this  cafe  was  not  within  the  z(X  of 
the  feventh  of  his  Mnjefty,  becaufe  the  plaintiff  never  was  admitted 
into  the  office,  and  therefore  could  not  be  removed,  nor  incur  a 
forfeiture :    Secondly,  that  it  was  incumbent  on   the  plaintiff,    to 
prove  that  he  had  received  the  facrament,  (3c.  within   a  year  be- 
fore his  eledtion,  by   13  Car.  2.  cap.  1.  elfe  his  eleftion  was  void. 
And  fo  it  was  faid  to  have  been  ruled  by  lord  chief  juftice  Parker, 

between 


Barter  Term  lo  Georgii  regis.  1355 

between  Vavafor  and  Hammond.     And  fo  it  was  held  in  the  cafe  Vavafor  veri 

between  the  King  and  Musket^  concerning  a  member  of  the  corpo-  xhe^'Kin- 

ration  of  Buckingham ;  only  a  difference  was  there  taken,  that  in  verf.  MufKctt. 

cafe  a  member  of  a  corporation  had  been  long  in  poffeffion  of  his 

office,  there  ought  to  be  notice  given,  that  this  would  be  in  lifted 

on  at  the  trial.     But  here  the  plaintiff  has  never  been  admitted  into 

the  office,  but  fued  this  mandamus  to  get  himfelf  fworn  in.     As  to 

this,  which  was  the  fifth  ifTue  concerning  the  plaintiff's  eiedlion, 

the  jury  by  the  diredlion  of  the  court  found  for  the  defendant.     As 

to  the  four  other  ifTues,  they  found  for  the  plaintiff. 

Hugh  Machell  verf.  William  Nevinfon,   mayor  of  Ap- 
pleby in  Weftmorland. 

TH  E  plaintiff  fued  a  mandamm  out  of  the  King's  Bench,  di-  A  corporation 
redled   to  the  defendant,    commanding   him  to  fwear  the  "^*'^'°'^'^"'^  * 
plaintiff  into  the  office  of  a  common-council-man  of  the  corpora-  rommo'n- 
tion,  being  duly  chofen.     To  which  the  defendant  returned,  that  council  had  a 
the  plaintiff  was  not  eledled  a  common-council-man,  as  by  the  "s''' " '^^'^^^ 
writ  was  fuppofed.     Upon  which  iffue  being  joined,  the  ifTue  was  councU  men : 
tried  at  the  bar,  Saturday  May  9,  this  term.     And  upon  the  evi-  ^  major  pare 
dence  it  appeared,  that  the  corporation  was  a  corporation  by  prefcrip-  mon"co^ndf 
tion,  confifling  of  a  mayor,  twelve  aldermen,  and  fixteen  common-  cannot  pro- 
council-men,   befides  the  freemen  at  large;   that  the  mayor  was  "^^.^°'^"^'* 
to  be  chofen  out  of  the  aldermen  by  the  common-council,  the  alder-  common- 
men  to  be  chofen  out  of  the  common-council  or  freemen,  and  the  council-men^ 
common-council  to  be  chofen  out  of  the  freemen  by  the  common- 
council  ;  and  if  the  common-council  were  equally  divided,  then  the 
aldermen  were  to  vote  ;  and  if  they  were  equally  divided  alfo,  then 
the  mayor  had  a  caffing  vote:  that  the  mayor  was  to  ferve  for  a  year, 
and  until  another  was  chofen ;  that  the  members  uled  to  be  fummoned 
to  meet  to  chufe  a  mayor,  by  order  of  the  old  mayor,  and  no  certain 
time  was  fixed  for  the  choice  of  a  mayor,  it  ufed  to  be  about  Mi- 
chaelmas ;  but  26  May  1674  an  order  was  made  by  the  mayor,  al- 
dermen and  common-council-men,  that  they  fliould  for  the  future 
meet  on  the  Monday  before  Michaelmas  day  every  year,  to  chufe  a 
mayor,  under  a  penalty  inflicted  upon  every  one  of  them  that  wilfully 
abfented  himfelf:  that  at  other  days,  for  filling  up  vacancies  of  al- 
dermen or  common-council-men,  the  mayor  uied  to  fummon  the 
body,  and  they  never  ufed  to  meet  without  fuch  a  fummons ;  and 
when  they  met,  acquainted  them  with  the  vacancy,  and  with  the 
occafion  of  the  meeting,  and  always  fent  out  a  fummons  for  the 
meeting  on  the  day,  which  they  called  the  charter  day :  that  the 
mayor,    eleven   aldermen,    and  fifteen   common-council- men  met 
23  September  ij^i^   being  the  Mo?iday  before  Michaelmas,  in  the 
2  Moot  hall: 
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Moothall :  the  mayor  declared,  their  meeting  was  to  eled  a  mayor; 
unon  which  fome  of  the  common-council  Hiid,  there  was  a  vacan- 
cy  of  an  alderman  and  common-council-man,  and  they  would  fiift 
proceed  to  fill  up  thofe  vacancies ;  but  the  mayor  faid,  they  were 
iiiled  up:  upon  which  nine  of  the  common-council  withdrew  into 
tiie  council-chamber,  fix  of  them  ftaying  in  the  Moothall  with  the 
mayor :  the  nine  eled:ed  the  plaintiff  a  common-council-man,  and 
iigned  a  paper  purporting  their  eledion,  and  brought  It,  and  ten- 
dred  it  to  the  mayor,  and  defired  him  to  fwear  the  plaintiff;  but 
he  refufed,  and  faid,  ciirrat  lex.  The  plaintiff  attempted  to  prove, 
tiiat  it  was  ufual  to  fill  up  vacancies  the  Monday  before  Mickaelmas^ 
before  they  eledled  the  mayor ;  but  only  one  inftance  was  given  in 
evidence,  of  one  Gregfon  chofe  common-council-man  on  that  day 
before  the  mayor  was  eledted,  and  that  but  two  years  before  the 
eledion  of  the  plaintiff;  and  it  did  not  appear,  but  the  mayor  di- 
rcded  the  going  to  that  eledion,  and  that  all  the  common-council 
then  living  were  prefent  and  confenting.  But  all  the  witneffes  for 
the  plaintiff  agreed,  they  never  knew  before  this  time  an  inftance  of 
proceeding  to  fill  up  a  vacancy,  without  the  mayor's  declaring  the 
vacancy,  and  dire<fling  them  to  proceed  to  fill  it  up. 

The  fads  appearing  thus  upon  the  evidence.  Sir  Thomas  Fengelly 
his  Majefty's  firft  ferjeant.  Sir  Clement  Wearg  folicitor  general,  and 
Mr.  Reeve  and  Mr.  Bootle,  infifted  for  the  defendant :  that  upon 
the  plaintiffs  own  evidence  the  eledion  of  him  to  be  a  common- 
council-man  was  a  void  eledion  ;  for  they  faid,  this  being  a  cor- 
poration by  prefcription,  the  right  and  manner  of  election  was  to 
be  governed  by  the  ufage  :  that  for  the  election  of  aldermen  and 
common-council-men  at  any  other  time  but  this  Monday  before 
Michaelmas,  it  was  agreed,  there  ought  to  be  a  preceding  iummons 
from  the  mayor  for  the  corporation  to  meet :  and  fo  it  was  in  cafe 
of  elediion  of  mayors  before  the  order  in  1674  :  that  fince 
that  time  a  fummons  ufed  to  go  to  meet  that  day  ;  that  that 
day  was  only  for  eleding  mayor.>,  founded  upon  that  order :  that 
all  the  witnefles  agreed,  the  mayor  ufed  to  declare  the  vacan- 
cies of  aldermen  and  common-council-men,  and  diredl  the  com- 
mon-council-men to  proceed  to  an  eieftion,  and  did  not  know  an 
inftance  to  the  contrary  till  this  time.  But  indeed  they  faid,  the 
common-council  thought  they  had  a  right  to  proceed  to  fuch  elec- 
tion, when  they  were  met,  without  fuch  diredion  ;  but  that  was  a 
miftake  in  them,  for  there  was  no  ufage  to  found  fuch  opinion  up- 
on :  that  though  fome  of  the  witneffes  faid,  they  had  feveral  times 
eleded  aldermen  and  common-council-men  this  Moiiday  before 
Michachiai  before  they  elected  the  mayor;  yet  they  could  give  but 
one  inftance,  v/hich  was  of  one  Gregfon  eleded  fo  common-coun- 
cil-man two  years  before  the  cledion  in  queftion ;  and  they  could 
i  not 
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not  fay,  but  in  that  as  other  cafes  they  had  a  general  memory  of, 
though  they  could  not  recoiled:  particular  names,  the  mayor  might 
d'reft  the  going  to  thofe  eledions,  and  that  all  the  common-coun- 
cil-men concurred  in  it :  that  the  mayor's  prefence  being  neceflary 
at  the  meeting  he  ought  to  prefide,  and  for  avoiding  confufion 
ought  in  reafon  to  give  diredions,  though  he  did  not  vote  among 
the  common-council  in  the  eledlion  j  and  that  as  the  ufage  gave  the 
common-council  a  right  of  eledling,  the  fame  ufage  gave  the  mayor 
a  right  of  direfling  when  they  fhould  proceed  to  the  eleilion.  But 
in  this  cafe  the  mayor  refufed  it,  faid  the  vacancies  were  filled  up, 
currat  lex ;  that  fix  of  the  common-council  did  not  go  into  the 
council-chamber,  but  flayed  with  the  mayor ;  and  therefore  this  not 
being  a  day  appointed  for  chufing  common-council-men,  nor  no 
fummons  for  that  purpofe,  part  of  the  common-council,  though  the 
major  part,  could  not  eled  to  bind  the  refl ;  and  therefore  they  con- 
cluded, this  eledlion  of  the  plaintiff  was  a  void  eledion. 

But  Mr.  Attorney  General  Torke,  ferjeants  Comyns  and  Probyn, 
Mr.  Hungerford  and  Mr.  UJl:e7\  argued,  that  the  eledion  of  the 
plaintiff  was  good.  They  faid,  that  what  the  defendant's  counfel 
infifled  upon,  was  to  put  the  whole  power  over  the  corporation  ia 
the  mayor ;  and  that  to  allow  their  objedions,  was  to  permit  the  ^ 

mayor  to  take  advantage  of  his  own  default.  They  urged,  the  af- 
fembly  here  was  regularly  held,  that  all  the  common-council  in 
being  were  there,  that  the  mayor  himfelf  had  no  vote  in  the  eledion 
of  aldermen  or  common-council-men ;  that  his  prefence  was  ne- 
cefTary  in  the  Moothall,  but  his  affent  to  or  approbation  of  the 
eledion  was  not  neceffary ;  that  the  mayor's  withdrawing,  when 
they  were  in  the  council-chamber,  could  not  diffolve  the  common- 
council  ;  then  nine  going  into  the  council-chamber  was  a  majority 
of  the  common-council,  and  their  ads  would  bind  the  refl,  who 
might  have  come  in  if  they  would,  as  all  the  witnefTes  proved  :  that 
the  ad  of  filling  up  the  corporation  was  a  neceflary  ad,  and  ought 
to  be  fupported,  if  by  law  it  could. 

The  court  were  unanimous  of  opinion,   that  the   eledion  was 
void  for  the  reafons  given  by  the  council  for  the  defendant ;  and 
faid  it  was  almofl  the  fame  cafe  with  that  of  the  King  'vcrf.  Carlijle  The  King 
corporation,  T".  6  G.  B.  R.   1720,  where  upon  a  return  to  a  man-  verf.  Cariide 
Jamus  to  reflore  Coulter  to  the  office  of  a  capital  burgefs,  it  appear-  '°''P°""°"- 
ed,  that  the  power  of  removing  a  member  was  in  the  mayor  and 
aldermen,  or  major  part  of  them ;  the  fummons  was  of  the  whole 
corporation  to  eled  a  recorder;  and  after  that  eledion  was  made, 
the  mayor  and  aldermen  feparated  themfelves  from  the  refl,  and 
removed  Coulter  for  mifbehaviour,  &c.  and  held  the  removal  was 
void,  when  there  was  no  fummons  to  meet  as  mayor  and  alder- 

7  R  men. 
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men,  but  only  as  part  of  the  whole  body.     By  diredion  of  the  court 
the  jury  gave  a  verdift  for  the  defendant. 

Sir  Cliriftopher  Mufgrave  ver/.  Nevinfon,  mayor  of 
Appleby  in  Weftmorland. 

s.C.  tStra.    "T  HE  plaintiff  fued  a  inaiidamus  out  of  the  Kin^^'s  Bench  di 
i'n'^v  trial       ,"  ,    '^^'^^  %  ^^^  defendant,   commanding   him  to  fwear  the" 
granted,  be-    plamtiff  mayor  oi  Appleby,  being  duly  chofen.     To  which  the  de- 
caufetheyer- fendant  returned,  the  plaintiff  was  not  elefted  mayor    as  bv  the 
f^inTefr  ^"^,  7^  f^PPof^d.     Upon  which   iffue   being  joined,  it  waftried 
dence.  after    at  the  bar,  Saturday  May  the   9th  this  term.    'The  conftitut^on  of 

1^:^2:  '^Z  ^J°"§^  7;^  ^^"^'"^f  ?  ^,^'  'Y'  '^''  "^^>'°^  ^''  '^  be  chofen 

.0  the  return    o" ,  ^f  ^^e  aldermen.     And  therefore  it  was  infifted  upon  by  the 

ofa«,w.      defendant,  that  the  plaintiff  Hiould  prove  his  being  an  alderman 

:;r„Tv3t  A"^^^^P"V^^-'^^"--  'he  fadl  append  to  be  thu?,  .v..  that  th" 

whether  the     5   December    1721   the   mayor,   aldermen,    and    all    the   common- 

tSS:i..T        "^r   'h^"  ,^''^^' .  being   fifteen   (except  one  Rejhrook,   who 

t^o^^X  'Ir^  °^  ^°"/  f  .  'be  plaintiff's   witneffcs  fwore  they  believi  was 

by  or  not?      there,  but  he  himfelf  fwore  pofitively,  that  he  vta's  not  there  -^t 

¥nn  5 .+.       the  time  Sir  Chrtjhpher  Mufgrave  was  eleded  alderman,  but  z^m^ 

in  after  he  was /worn,  giving  a  particular  account  of  the  circum- 

ftances  of  the  time  he  was  fent  for  that  evening,  and  of  the  time 

of  his  coming  into  the  room,   and  that  he  was  told,   Sir  Chriftother 

was  fworn  as  he  came  along,  and  after  he  came  they  never  aLd 

his  vote)  met  at  a^pubhck  houfe  in  Appleby  to  drink  fome  punch, 

SV  A  rrr'  ..  r'"'"'^  °u'  °'  ^"'°  °^'bem  to  be  there,  to  trea 
^^r  Chrrjlcpher  Mt,jgrave,  who  was  prefent  3  that  at  the  tim;  of  their 
mee  ,ng  none  of  the  common-council  knew  there  was  a  vacancy  of 
an  alderman  for  one  Warcup  \.^^  fig„ed  and  fealed  a  refignation  of 
his  office  of  alderman  but  the  day  before.  After  a  elafs  or  two 
had  gone  round,  mChrrftopherfo^U  clergyi^an  then  tloZ^: 

tm  n  ""r  ^''rt  Y  "''S"ed,  an'd  produced  his  refigna': 
tion,  and  propofed  the  chufing  Sir  ChnJicpherMurgrave  alderman  • 
whereupon    he    afked    every   common-co^ncil-mfn   tl    re      fo     in 
hem  ony  the  eled.on   of  alderman   was,  and  the  aldermen  hd' 
noth.ng  to  do  in  the   eledion,  unlefs  the  common-council  werb 

Lamb    who  faid  it  was  not  convenient  at  that  time  of  ni4t    nor 
in  that  manner  :  upon  which  the  mayor  faid,  if  that  was  not  rieh^ 
he  would  adjourn  to  the  il«W/,  to  which  W;..  rep^d     t  t 
no    neceffary  to  give  Srr  arllkpbcr  the  trouble  to  go  ?o  the  mL 

hfh^uff  buT/n^'^  ^°rt  "^^'T'  °^^^^-^'^  was  chflaf 
m  yortnt  rl./  ;      f^'  f   f'\  ^"'^  "°^'^'"g  =  ^^at  afterwards  the 
major  fent  CaHeton  for  the  books:  Sir  Chnyiopber  was"  entred  in 
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the  books,  and  fworn  alderman,  and  adled  as  fuch  afterwards  in 
five  afTemblies,  till  he  was  elecfted  mayor.     No  evidence  was  given 
that  tlie  faid  three  common-council-men  ever  affented  to  the  eledi- 
on,  but  they  were  in  company  all  the  time  after :  nor  were  the 
common-council-men  called  over  one  by  one  by  the  proper  officer, 
as  was  ufual  in  fuch  elcvflions :  nor  were  the  common-council-men 
feparate  from  the  aldermen,  as  likewife  was  ufual :  and  Dean  ano- 
ther common-council-man  fwore,  he  was  there;  that  he  oppofed 
it,  and  no  body  after  afked  him  if  he  confented :   that  he  did  not 
fee  Resbrook  there  when   Sir  Chri/lopber  was  fworn  j  and  Resbrook 
told  him  foon  after,  that  he  was  not  in  the  room  when  Sir  Chrifto- 
pher  was  fworn :  that  the  entry  in  the  books  of  Warciip'^  refigna- 
tion  was  made  by  Carleton  the  town-clerk  fome  time  after  Sir  Chri- 
Jiophcr  was  fworn,  a  week  or  more,  but  it  was  by  diredlion  of  the 
mayor  given  when  Sir  Chrijlopher  was  fworn.     This  evidence  being 
fummed  up  to  the  jury  by  lord  chief  juftice  Pratt,  with  great  ftrefs 
laid  on  the  evidence  for  the  defendant,  they  gave  a  verdift  for  the 
plaintiff",  to  the  diflatisfadion  of  the  court,   who  looked  upon  the 
plaintiff's  election  to  be  void.     For  the  body  not  being  corporately 
affembled  for  want  of  a  previous  fummons,   but  the  meeting  on- 
ly being  to  drink  a  glafs  of  wine,  and  not  knowing  at  the  time  of 
their  meeting  of  any  vacancy  of  an  alderman,  and  oppofition  be- 
InfT  made  by  three  of  the  common-council,  and  no  proof  of  their 
aftually  confenting  afterwards  (which  the  court  held  abfolutely  ne- 
ceffiry  in  fuch  a  cafe  as  this)  and  it  being  exprefly  fworn  by  Ref- 
brook,   that   he   was  not  there  at  the  eledion  or  fwearing  of  Sir 
Chrifiopher;  and  in   cafe  of  fuch  an  accidental  eledlion  the  court 
held  every  member  who  had  a  right  to  vote,  ought  to  be  prefent 
and  affent ;  they  were   of  opinion,  it  was  an  eleftion   obtained  by 
furprize,  and  confequentiy  void.     After  which,  Saturday  May  i6, 
Mr.  ferjeant  Pengelly,    and  the  other  counfel   for  the  defendant, 
moved  for   a    new  trial,    the  verdift  being    contrary    to  the   evi- 
dence ;    which   the  court  agreed ;   but   then   it  was  infifted   on   by 
the  counfel  for  the  plaintiff,   no   new  trial  rtiould  be  granted  af- 
ter a  trial  at  bar,  where  fads   were  only  left  to   the  jury.     But 
granting  new   trials  in  cafes  at  bar,  is  only  where  the  jury   de- 
termine  againft   the    law,    or  give  a    general    verdict   againfl  the 
exprefs    direftion   of   the    court,    as    in    the    cafe   oF    the  Queen  Queen  againft 
againfl:  Beivdley    corporation,    the   jury    found    a    general    verdid,  ^^^^J^'j^  "'* 
where  the  court  had  direded,  and  the  counfel  on  both  fides  agreed, 
the  verdid   fhould   be  found  fpecially ;   a  new  trial  was  granted, 
Tr/«.  1 1   A?m.  B.  R.     Befides,  where  verdidls  are  not  conclufive 
to  the  right,  new  trials  do  not  ufe  to  be  granted,    though  the  ver- 
did  is  againft  evidence;  as  in  ejedments,  becaufe  the  party  may 
bnnv  new  ejeftments :     i    Salk.  648.    Arge}2t  againft  Sir  Marina- 
duke  Darrell:     i   Salk.  650.    Fenvjick  verf.  lady  Grofuenor :    Sir 

'Tho}i:as 
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Thomas  Jojies  224,  5.  King  verf.  Fojler.  Now  here  this  verdia 
being  in  a  juandamus  does  not  conclude  the  right,  for  it  may  be 
tried  afterwards  in  an  information  in  nature  of  a  quo  ivar- 
ranto.  But  per  totam  curiam  a  new  trial  was  granted.  For 
they  held,  that  where  the  evidence  was  doubtful,  a  new  trial 
fhould  not  be  granted  after  a  trial  at  a  bar ;  and  therefore  it  was  de^ 
nied  in  the  cafe  of  Soams  and  Barnardijion^  and  the  Queen  'ocrf. 
the  warden  of  the  Fleet.  But  where  it  is  againft  evidence,  it 
may.  So  is  Stiles  462,  466,  Wood  verf.  Gunflon^  for  exceffive  da- 
mages, and  yet  the  jury  are  the  proper  judges  of  the  damage. 
And  the  chief  juftice  Pratt  faid,  a  new  trial  was  granted  in  the 
cafe  of  Sir  Je/i  Tilley  againft  Roberts  after  a  trial  at  bar,  be- 
caufe  the  verdid:  was  againft  evidence,  and  the  queftion  was, 
compos  or  mn  compos,  which  was  meer  matter  of  fadl.  And  af- 
terwards, Monday  May  18.  Mr.  Attorney  General  moved  in  be- 
half of  Sir  Chriftopher  Mufgrave  for  a  trial  at  bar  next  term.  But 
upon  a  treaty  the  parties  entred  into  a  rule  by  confent,  that  the 
corporation  fhould  1 1  June  next  proceed  to  an  eledion  of  com- 
mon-council-raen,  aldermen,  and  mayor. 

Inhabitants  of  Bamber  againft  the  inhabitants  of  Han- 

nington. 

See  Shaw's  A  ^  Order  was  made  by  one  juftice  of  the  peace,  reciting  that 
Par.  Law,  i\  J.  S.  was  taken  wandring,  &c.  and  reciting  the  place  of  his 
Biim-s\uili«  ^^^  ^^S^^  fettlement  to  be  at  Bamber,  to  fend  J.  S.  to  Bamber, 
tit.  Vagrant. '  ^^«  Mr.  Strode  upon  the  12th  ylwi.  cap.  2 t^.  par  4..  took  ex- 
One  juftice  ception  to  this  order,  becaufe  it  was  made  by  one  juftice;  for 
cannot  fend  a  though  onc  jufticc  may  make  a  pafs,  to  pafs  him  as  a  vagrant, 
piaceofhisiaft  Y^^  there  muft  be  two  juftices  to  make  an  order  to  remove  him  to 
legal  fettle-     the  place  of  his  laft  legal  fettlement ;  the  words  of  the  adt  being, 

Ann'  ca  '2  ^^^^  ^^  ^^  ^°  ^^  ^^"*  ^°  ^^^  P'^^®  °^  ^'^  ^^^  ^^§^^  fettlement  by  fuch 
par.  4.  but  order,  and  in  fuch  manner,  as  by  the  laws  of  this  realm  other  per- 
there  muft  be  fons  likely  to  be  chargeable  to  the  pafifh  are  to  be  fent.  And  upon 
to"rnake^fuch1  conlidering  the  aft,  and  the  feveral  par.  4,  5,  6,  the  court  was  of 
order.  "  that  opinion,  and  the  order  was  quafhed.  Mr.  Hujfey  council  with 
the  order. 


The 
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The  King  'verf.  Cawood. 

TH  E  defandant  was  found  guilty  upon  an  information,   for  s.  C  i  Stra, 
fetting  up  a  bubble  called  the  North  Sea^  founded  upon  the  \''^'. 
aift  of  6  Geo.  i.  cap.  18.  and  was  brought  up  feveral  terms  ago  to  difcretion  of 
receive  judgment.     And  it  was  infifted  on,  that  judgment  ought '''^  <^P"''t.  to 
to  be  given  againil  him  by  that  ad,  as  if  he  had  been  found  wuiitv  S'"'^  J"''s"'*"' 
of  a  premumre.     And  the  court  took  time  to  confider  of  it,  and  mn  or  not  a- 
in  the  mean  time  he  was  committed  to  the  King's  Bench  prifon,  6"'"''  ^  p*"""- 
and  afterwards  efcaped  ;  but  being  retaken,  he  was  brought  May  18  t^"  fmbg  up 
this  term  to  receive  judgment.     And  the  court  were  all  of  opinion,  a  bubble  con- 
that  they  were  not  obliged  by  that  act,  to  give  the  whole  judg-  ^"'^  'o  f'^*"- 
ment  as  in  cafe  of  a  premunire  againft  him,  but  only  fuch  part  ot 
it  as  in  their  difcretions  they  ihould  think  fit.     And  therefore  a 
fine  of  5  /,  was  fet  on  the  defendant,  and  judgment,  that  he  fliould 
remain  in  prifon  during  the  King's  pleafure. 

Jenney  and  others  agatnjl  Herle.     Error  C,  B. 
Intr.   Pafch.  9  Geo.    B.  R.     Rot.  144. 

IN  an  adion  on  the  cafe  on  feveral  promifes,  there  were  five  s.  c.  8  Mod. 
feveral  counts  in  the  declaration  ;  as  to  four  of  them  the  defen-  ^^y 
dants  pleaded  ?io7i  afjiimpfit,  and  iffue  was  joined  upon  it;  but  after-  g,  c*  ^^'" 
wards  the  plaintiffs  entred  a  nolle  prof e qui  as  to  them.     But  the  Pray  pay  to 
other  was  upon  a  bill  of  exchange,  wherein  the  plaintiff  Herlc  in  ^-  '945  '• 
die  Common  Pleas  declared,  that  the  defendants  27th  of  September  "u^of  the'" 
17.0.  at,  ^c.  according  to  the  cuftom  of  merchants  made  a  bill  money  in  your 
of  exchange  figned  with  their  own  hands,  direded  to  lohn  Fratt,  !'"'^'  ^^'°"S- 

<->         -^  •-  inp  to  the  pro* 

by  which  the  defendants  did  require  the  faid   'jobn  Pratt  to  pay  to  prietors  ot  the 
the  plaintiff  Herle   1945/.  upon  demand,    ex  moneta  per  eandem  ^^'•'°'^^"^ 
billam  mentionata  turn  fore  in   his  hands  fpeBante  ad  proprietarios  ™Tof  the"^ 
quorundam  l:crcditame?itorum  vocatoriun  the  Devonfnre  mines  and  confideration 
quarries,    exijlente    parte    dena-rioriim  vocatorum   the   confideration  "'""*/  ^°^  j'"; 
money  pro  emptione,  Anglice  the  purchafe,  manerii  de  Wejl  Buck-  Buckley ;  t.o 
land:    that  Pratt  refufed  to  accept  the  bill,    whereby  the  defen- b'"  of  ex- 
dants  became  liable  to  pay  the  plaintiff  that  fum  of  money,  and  '^''""'S*- 
being  fo  liable  promifed  to  pay,  isc.    To  this  count  the  defendants 
demurred  in   the  Common  Pleas,   and  an  interlocutory  judgment 
was  given  for  the  plaintiff  Herle^  a  writ  of  inquiry  executed,  and 
1945/.  damages  found,  and  final  judgment  in  the  Common  Pleas 
for  Herle.     Upon  which  the  defendants  brought  a  writ  of  error. 
And  after  argument  by  Mr.  Solicitor  General  JVearg  for  the  plain- 

7  S  tiffs 
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tiifs  in  error,  and  by  ferjeant  Cbupple  for  the  defendant,  the  judg- 
ment of  the  Common  lieas  was  reverfed  by  Pratt  chief  juftice, 
Forfefcue  and  Raymond  juftices,  Poivys  being  abfent ;  they  being  of 
opinion,  this  was  not  a  bill  of  exchange,  but  a  bare  appointment 
to  pay  money  out  of  a  particular  fund,  with  a  view  of  having  it 
paid  out  of  which  fund  the  defendants  probably  drew  the  bill, 
and  never  defigned  the  bill   fhould  be  payable  at  all  events,  but 
only  out  of  the  particular  money  mentioned  in  the  bill,  fuppofed 
to  be  in  Mr.  Pratt's  hands.     And  it  would  be  very  mifchievous, 
to  make  fuch  notes  as  thefe,  which  are  but  appointments,  bills  of 
exchange;  for  at  that  rate,  if  a  tradefman  applies  to  a  gentleman 
for  money  for  his  bill,  fays  the  gentleman,  I  will  diredl  my  fteward 
to  pay  you,  and  writes  to  him,  pay  to  J.  S.  the  m.oney  mention- 
ed in  his  bill  out  of  my  rents  in  your  hands ;  the  fteward  has  no 
rents  in  his  hands ;  it  can  never  be  imagined,  the  gentleman  fhould 
be  liable  to  be  fued  upon  this,  as  upon  a  bill  of  exchange.     And 
the  cafe   of  Jocelin    and  Laferre  was   cited,    which   was  Pafch. 
Pray  pay  out    x  Geo.  I.  B.  R.  where  a  bill  was  drawn  upon  an  agent  of  a  regi- 
°n'^'fubfiil°^"  "^^"^  V^^^y  P^y  o^^  ^^  "^y  growing  fubfiflence,  &c.  and  adjudged 
cn'ce,  no  bill  no  bill  of  exchange.     And  though  the  council  objedted,  the  reafon 
of  exchange,  of  that  cafe  was,    becaufe  it  depended  upon  a  contingency,    yet 
juftice  Fortefcue  faid,  the  reafon  was,  becaufe  it  was  payable  out  of 
a  particular  fund  ;  and  if  that  was  the  reafon  of  it,  it  is  the  cafe 
in  point.     There  was  alfo  cited  in  the  argument  of  this  cafe,  the 
See  Smith      Cafe  of  Smith  verf.  Boheme,  M.  I  Geo.  B.  R.  where  the  note  was, 
verf.  Boheme.  J  promife  to  pay  y.  S.  fo  much  money,  or  render  the  body  of 
inter  Morris    J'  ^-  ^o  prifon  before  fuch  a  day ;  and  it  was  adjudged  to  be  no 
and  Lee.        negotiable  note  within  the  adl  of  parliament,  and  that  an  adion 
I  promife  to    could  not  be  maintained  on  that  note  within  that  law;  becaufe  the 
or^roider'the  "loncy  was  not  abfolutely  payable,  but  it  depended  upon  a  contin- 
body  of  7.  N.  gency,  whether  he  would  furrender  J.  N.  to  prifon,  or  not.    Judg- 
to  prifon  be^    ment  was  reverled,  TuefJay  June  o,   1724. 

fore  IVlichael-  '  J     J    J  y>       /     t- 

mas,  no  ne- 
gotiable note.  ■»  r        •  1  1 

Morns  and  others  vsrf.  John  WatKins. 
Intr.  T?-m.   9  Geo.    B.  R. 

Declaration     ^  I   '  H  E  plaintiffs  declared  againft  the  defendant,  as  a  prifoner  in 

"■^^'rl  '^c^urt'o      ^      cuftody  of  the  flieriff  of  Monmouth,  in   debt  upon  a  bond 

dy  miia  nievv   ^0^   1  CO  /.  and  the  declaration  was,  Bridget  Morris  and  the  other 

atwhofefuit    plaintiffs  qiicruntur  de  Johamie  Watkim  clerico,  in  cujlodia  Hcnrici 

flody'"'"      ■Mr^tfw  armigeri,   vicecomitis   comitatus  Monmouth,    virtiite   brevis 

domini  regis  vccati,    a   latitat,    e  curia   band  regis  einanantis,    et 

eidem  vicccomiti  direSii,  de  placito  quod  reddat  eis  looA  &c.   And 

on  demurrer  the  exception  to  the  declaration  was,  that  by  the  fta- 

tute 
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tute  of  4  G?  5  IVill.  Gf  Mar.  c.  21.  pnr.  3 ,  it  is  enafted,  that  in 
all  declarations  againfl:  any  prifoner  detained  by  virtue  of  any  pro- 
cefs  iflued  out  of  the  King's  Bench,  it  fliall  be  alleged,  in  cuftody 
x£  what  fherifF,  Gfc.  fuch  prifoner  {hall  be  at  the  time  of  fuch 
declaration,  by  virtue  of  the  procefs  of  the  faid  court,  at  the  fuit 
■of  the  plaintiff;  and  it  did  not  appear  by  this  declaration,  that  the 
•defendant  was  in  cuftody  at  the  fuit  of  the  plaintiff.  And  after 
this  had  hung  two  or  three  terms,  this  term  'June  20.  the  court 
gave  judgment  for  the  plaintiffs,  for  they  would  explain  at  whofe 
fuit  the  latitat  was,  by  the  following  words,  de  placito  quod  reddat 
eis,  i.  e.  tlie  plaintiffs,  the  1 00  /.  for  if  the  latitat  was,  that  the 
defendant  reddat  to  the  plaintiffs  100/.  it  mufl  be  underftood,  at 
their  fuit. 

The  King  verf.  Godfrey. 

AN  order  made  upon  the  defendant  to  maintain  a  baflard  child  in  an  order  t» 
was  quafhed,  becaufe  though  in  the  complaint  it  was  alleged,  |"Tij"h*id 
the  child  was  born  in  the  parifh  of  Hitchin  in  HertfordJJjirey  yet  it  mU\  appear 
there  was  no  adjudication  by  the  juftices,    nor  no  words  of  the  j"  what  pariih 
juftices  from  whence  it  could  be  colleded,  in  what  parifli  the  child  s^^w's^'plr" 
was  born.     And  a  cafe  was  cited  by  Mr.  Lee,  the  Queen  verf.  Law,  c.  37. 
Biddington,  Pafch.  i  o  Ami.   where  fuch  an  order  was  quaflied  for  *«<=.  74. 
this  very  exception.     Mr.  Lee  for  quaHiing   the  order,   Mr.  Co- 
ningesbye  for  maintaining  it. 

The  King  verf.  Crowhurft. 

TH  E  defendant  was  indided  at  the  quarter-feffions  of  the  in  an  india. 
county  of  Kent,  as  overfeer  of  the  parifti  of  Swan/combe  in  nientfordif- 
that  county,  for  difobeying  an  order  made  by  two  juftices  of  that  ord Jr"<ff  [uf- 
county,  whereby  they  ordered  the  church-wardens  and  overfeers  of  tices,  if  the 
that  pariiTi  to  pay  as.  per  week  to  the  keeper  of  the  houfe  of '>'.'^""^''°'" 

jr.  ,  '^  J      \        ^      .  r  }.     ,  ,  .  with  a  quod 

corredtion  there  for  the  maintenance  or  one  Baker  a  lunatic  com-  cum,  it  is  ill. 
mitted  to  that  houfe  of  corredlion,  as  long  as  Baker  fliould  con- 
tinue there  in  cuftody :  and  the  indictment  fet  out,  that  the  defen- 
dant was  one  of  the  overfeers,  Uc.  and  had  notice  of  the  order,  and 
was  requefted  to  pay  the  4^.  per  week  by  the  keeper  of  the  houfe 
of  corredlion,  but  had  not  paid  it,  ^c.  And  upon  a  demurrer  to 
this  indiftment,  it  being  removed  into  the  King's  Bench  by  certi- 
orari, exception  was  taken  by  ferjeant  Baines,  that  there  was  no 
pofitive  averment  in  the  indictment,  that  the  two  juftices  had 
made  fuch  an  order ;  for  it  was  only  by  way  of  recital,  quod  cwn 
the  two  juftices  made  an  order,  Gff.  and  for  this  reafon  two  in- 
dictments 
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didments  were  quadied  for  not  obeying  an  order  for  receiving  a 
baftard  child.  Salk.  371.  the  King  verf.  JVhitehead.  And  unlefs 
there  was  fuch  an  order,  which  ought  to  be  pofitively  alleged,  there 
could  be  no  difobedience  of  it.  Mr.  Retve  for  the  King  iniifted, 
that  in  trefpafs  the  declaration  will  be  ill,  if  it  is  laid  with  a  quod 
cum^  becaufe  then  the  whole  declaration  is  but  recital,  and  there  is 
no  pofitive  averment  at  all.  But  an  aftion  for  difturbing  the 
plainrifF  in  enjoyment  of  his  common  laid  with  cumqiie  etiam  the 
plaintifT  had  a  right  of  common,  is  good.  2  Mod.  142.  Styleman 
verf.  Patrick.  And  he  cited  the  cafe  of  the  Queen  'verf.  Goddard 
and  Carlcton,  T^rin.  2  Ann.  B.  R.  where  in  an  inditSment  for 
forging  the  affignment  of  a  leafe,  it  was,  qiiod  cum  tejlatiini  extjlit 
per  quaiidam  indc7ituram,  that  J.  S.  demifed,  &c.  the  defendant 
Jd/fo  fabrica-cit  quondam  ajfignationem  in  fcriptis  of  that  leafe, 
cujus  taior  fcquitiir  in  haec  verba,  and  then  fet  out  the  affignment, 
&c.  and  exception  being  taken,  that  the  leafe  was  ill  fet  out,  be- 
caufe it  was  with  a  quod  cum^  which  is  not  pofitive ;  yet  Holt 
chief  iuflice  and  the  other  judges  held,  it  was  well  enough,  be- 
caufe it  was  only  by  way  of  recital  that  the  leafe  was  laid,  but  the 
forging  of  the  affignment  was  laid  pofitively,  which  was  fufficient. 
So  here  the  order  is  only  fet  out  by  way  of  recital,  but  the  non- 
payment of  the  4^.  per  week,  Gff.  is  pofitively  alleged.  Sed  non 
allocatur,  for  per  cwiam  if  there  was  no  order,  there  could  be  no 
breach  of  that  order,  and  therefore  that  ought  to  be  pofitively  af- 
leged.  And  as  to  the  cafe  of  the  Queen  v.  Carleton,  the  forgery 
was  the  offenfe,  and  that  was  pofitively  averred  ;  liovvever,  though 
the  court  feemed  then  to  be  of  that  opinion  in  that  cafe,  yet  it 
was  never  adjudged,  for  the  caufe  was  not  determined,  nor  judg- 
ment ever  given  upon  that  indidlment.  And  the  cafe  cited  out  of 
Salkeld  is  in  point.     And  judgment  was  given  for  the  defeadant. 

The  King  verf.   Burridge. 

s  C.  8  Mod.  \  N  Information  was  filed  in  this  court  againft  the  defendant 
^+5-  i\  late  mayor  of  Tiverton,  for  voluntarily  abfenting  himfelf  the 

ifinanindia.  day  appointed  by  the  conflitution  of  the  borough  for  eleding  a 
ment  the  pro-  perfon  to  fuccccd  him  in  that  office  for  the  year  enfuing,  whereby 
fendan7enter'  ^^^  Corporation  was  hindred  from  proceeding  to  the  eledion,  (zc. 
into  a  rule  by  And  iffue  beiug^joined,  on  not  guilty,  a  rule  was  entred  into  by 
confent,  that  confent  of  the  council  on  both  fides,  that  the  fherifF  of  Devon 
n!aii'"tak"  ffiould  attend  the  mafter  of  the  office  with  the  freeholders  book, 
foity  eight      and  that  he  ffiould  name  forty-eight  out  of  the  book,  and  each 

out  of  the  . 

freeholders  book,  and  each  party  (hall  flrike  out  twelve  of  them,  and  that  the  ftieriiF  fhall  return  the  re- 
fidue  of  tne  forty-eight  to  try  the  caufe  at  the  alfifes  ;  and  at  the  trial  the  defendant  challenges  the  array  for 
want  of  bundredors,  it  is  a  contempt,  and  an  attachment  Hull  be  granted. 

2  party 
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party  fliould  flrike  twelve  apiece,  and  that  the  ftieriff  Ihould  return 
twenty-four  refidue  of  the  forty-eight,  pro  triatione  exitus  in  hac 
caufa  junSii  ad  proximas  ojjifas  in  et  pro  comitatu  pracdiclo  tencnda$. 
Accordingly  the  mafter  ftruck   the   forty-eight,    and  each   party 
ftruck  out  twelve,  but  the  defendant's  agent  ftruck  out  three  of  the 
four  hundredors.     Notice  of  this  was  took,  when  they  were  be- 
fore the  mafter,   that  there  were  but  four  hundredors ;   and  the 
defendant's  agent  was  told,  that  if  they  were  partial,  they  might 
be  challenged  upon  the  trial,  and  that  they  ftiould  ftand  the  laft  in 
tlie  panel ;  and  the  profecutor  offered  to  confent,  that  they  ftiould 
not  be  upon  the  jury  at  the  trial  j  and  there  was  an  attendance 
before  lord  chief  juftice  Fratt  about  it.     Yet  notwithftanding  this, 
the  defendants    perfifted   in   ftriking  them  out.     And  when   the 
caufe  came  down  to  trial  at  laft  Lent  affifes  held  for  the  county  of 
Devon   before  Mr.  juftice  Denton,    the  council   for  the  defendant 
challenged  the  array  for  want  of  hundredors.     The  council  for  the 
profecutor  produced   the  rule  of  court,  and  iniiftcd,  the  challenge 
fliould  not  be  received.     But  the  judge  faid,  he  would  receive  the 
challenge,  and  leave  the  parties,  if  it  was  a  breach  of  the  rule,  to 
profecute  for  the  contempt.     Upon  which  the  council  for  the  pro- 
fecutor pleaded  the  rule  as  a  counterplea  to  the  challenge  ;  but  Mr. 
juftice  Denton  being  of  opinion,  that  the  rule  did  not  bar  the  de- 
fendant from  taking  this  challenge,  he  allowed  it,  and  the  panel 
was  quaftied.     Upon  which  a  motion  was  made  for  an  attachment 
againit  the  defendant,  for  a  contempt  in  taking  this  challenge,  in 
breach  of  the  rule  by  confent,     And  a  day  being  given  to  (hew 
caufe,  Serjeants  Chappie,  Shepherd,  and  Eyre,  and  Mr.  Hujfey,  and 
Mr.  Ftizakerly,    for   the  defendant  infifted,    that   the    taking   this 
challenge  was  no  exprefs  breach  of  the  rule  within   the  words  of 
it,  becaufe  the  words  do  not  fliew,  there  was  any  confent  to  wave 
any   challenge.     The   confent   imports    no   more,    tlian    that    the 
mafter  fliould  ftrike  the  jury  in  the  manner  mentioned  in  the  rule, 
inftead  of  the  iLerift"  returning  it  in  the  ufual  way  ;  and  in  thcfe 
fort  of  rules  in  the  Common  Pleas  they  make  the  parties  exprcfly 
confent,  not  to'  challenge  for  want  of  hundredors ;  v.'hich  foews 
the  opinion  of  that-  court  t(j  be,  that  without  thefe  exprefs  words 
the  rule  would   not  reftrain  fuch  challenges,    and   fo   have   lome 
rules  been  drawn  up  in  this  court.     In  Qo^tren  Elizabeth's  time  the 
rule  was,    quod  nulla   calurnnia   pJ  ex   iiiraque    parte   panello,    as 
3  Keb.  740.  the  King  verf.  Kiffin,  after  a  trial  at  bar  was  ordered, 
a  motion  was  made,  that  it  might  be  added  to  the  rule  for  the 
.  mafter  to  ftrike  the  jury,  that  the  defendant  fhoald  not  challcr.ge 
for  want  of  hundredors ;  but  the  court  held,  they  ccuid  not  de- 
prive the  defendant  of  the  privilege  of  challenge,  wh.ich  the  law 
allowed  him.     And  fo  is  Stile  233.  and  that  the  defendant  v/as 
iuftlv  intituled  to  all  legal  advantaees,   if  by  his  own  confent  he 

7^T  has 
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has  not  barred  himfelf  from  them,  which  he  has  not  done  in  this 
cafe.     And  in  the  firft  of  this  King,  between  the  King  and  Sher- 
ivood,  a  motion  was  made,  that  the  defendant  fhould  confent  not 
to  challenge  for  want  of  hundredors,  and  the  rule  was  drawn  up 
fo  by  confent.     Befides,  if  it  was  a  doubtful  cafe,  it  would  be  hard 
to  grant  an  attachment,  now  the  judge  of  affife  allowed  the  chal- 
lenge, notwithftanding  the  counter-plea  of  this  rule.     On  the  other 
fide   Mr.  ferjeant  Pengclly,   Mr.   Eee'ue,    ferjeant  Glide,  Mr.  Worth, 
and  Mr.  Webber,  argued  for  the  King,  that  this  was  a  plain  breach 
of  the  rule,  and  a  contempt  to  the  court,  and  only  a  contrivance 
to  put  off  the  trial.     And  of  that  opinion  was  Pratt  chief  juflice, 
and  Fortefcue  and  Raymond  juftices.     For  the  confent  in  the  rule  is, 
that  the  fheriff  fliall  return  the  twenty-four,  refidue  of  the  forty- 
eight,  for  trial  of  the  iffue  of  the  caufe ;  but  the  challenge  to  the 
array  is  a  challenge  to  the  return  of  this  jury  by  the  (heriff,  which 
the  defendant  had  confented  the  fherifr  fhould  return  ;  and  there- 
fore it  plainly  defeats  the  effedl,  the  defendant  had  before  confented 
the  rule  Ihould  have.     And  though  it  is  not  in  words  exprefled  in 
the  rule,  that  the  defendants  fhould  wave  this  fort  of  challenge ; 
yet  it  is  a  ftrong  implied  waver  of  it,  becaufe  if  this  challenge  is 
allowed,  the  trial  cannot  proceed,  as  the  rule  by  confent  intended : 
and  it  looks  very  like  a  concerted  contrivance,  only  to  put  off  the 
trial ;  becaufe  if  this  array  fliould  not  be  quaflied  for  this  chal- 
lenge, the  defendant  would  not  be  prejudiced  ;  for  if  any  of  thofe 
hundredors  had  been  partial,  and  not  indifferent  perfons,  the  de- 
fendant might  have  challenged  them  by  the  poll ;  but  that  would 
not  have  put  off  the  trial,  for  then  the  jury  might  have  been  made 
up  by  the  tales;   but  there  can  be  no  tales,    when  the  panel  is 
quaflied.     The  cafes  of   the   King  verf.  Kiffin,   3  Keb.  740.  and 
Stiles  233.  were  of  trials  at  bar,  where  the  party's  confent  is  not 
added  to  the  rule,  but  the  court  makes  it  by  their  authority  without 
fuch  confent.     But  for  trials  at  fiifi  prius  the  confent  of  the  par- 
ties is  required.     And  an  attachment  was  granted  againft  the  de- 
fendant abfolutely,    'June  the   loth  this  term,   by  the  faid  three 
judges,  Po'vcys  juftice  being  abfent. 

s  c.  1  stra.  BurGfefs   verf.   Bracher. 

59+.  ^  -/ 

Articles  to 

ride  without  a  T~^>  E  B  T  for  a  penalty  of  40/.  for  non-performance  of  articles 

llrtthTr  wea'-'  ^ -^  eutred  into  between  the  plaintiff  and  defendant,  for  running 

pon:  the  a     a  horfe-race.    Upon  nil  debet  pleaded,  and  a  verdidt  for  the  plaintiff, 

verment  vyas,  ferjeant  Chappk  moved  in  arreft  of  judgment,  that  one  of  the  agree- 
that  the  piam-  ..     •      ^1  •  ,  1         1        P,         ,:        ,    ,       ^    ^       ,  ,° 
lift-  rid  abjq-uc   ments  in  the  articles  was,  that  the  rider  of  each  horfe  fhould  ride 

batuhtt'fla-    abfque  fagcllo  vel  baculo,  vel  aliis  armis,  Anglice  weapons,  praeter 
ill^good"  ^^^^^^  ''^  calearia  ;  and  the  plaintiff  among  the  other  neceffary  fadls 

alter  verdict.  alleged 
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alleged  in  the  declaration  avers,  that  the  rider  of  his  horfe  came  at 
the^ime  to  the  ftarting  place  upon  the  back  of  his  horfe  cum  ccreis 
et  calcaribus,  fid  fine  fiagdlo  ct  baculo,  vel  aliis  armisy  ready  to 
ride  the  courfe  j  and  then  fets  out,  that  the  defendant  was  then 
and  there  upon  his  horfe  juft  in  the  fame  manner,  and  that  the 
plaintiff's  rider  and  the  defendant  then  and  there  in  forma  praediBa 
being  upon  the  laid  horfes  did  ftart  and  run,  and  the  plaintiff's 
horfe  won  the  race,  &c.  (o  that  this  averment  being,  that  the 
plaintiff's  rider  did  ride  abfqtie  baculo  et  fagello,  he  might  have 
either  a  flick  or  a  whip,  for  the  averment  is,  he  had  not  both ; 
but  if  he  had  either,  he  did  not  ride  according  to  the  agreement ; 
and  therefore  the  plaintiff  has  not  intituled  himfelf  to  this  action, 
becaufe  he  has  not  fliewn,  he  ran  according  to  the  agreement  in 
the  articles.  But  the  court  feemed  all  to  incline,  this  would  have 
been  good  upon  a  demurrer,  becaufe  the  averment  being,  that  he 
rid  abjque  fagello  et  baculo,  vel  aliis  armis,  &c.  that  vel  made  the 
whole  fentence  disjundlive,  and  was  as  much  as  faying,  he  rid 
without  a  whip  or  a  flick,  or  other  weapon:  however,  all  the  judges 
were  clear  of  opinion,  it  was  fufRcient  after  a  verdidt  j  and  whe- 
ther it  would  be  good  or  not  on  a  demurrer,  it  is  certainly  good 
after  a  verdid ;  for  they  could  not  but  intend,  that  it  was  proved  , 
upon  the  trial,  that  the  rider  rid  without  either  whip  or  flick,  ac- 
cording to  the  articles  j  otherwife  the  judge  who  tried  the  caufe 
would  not  have  permitted  the  jury  to  have  found  for  the  plaintiff. 
And  fo  the  truth  was,  for  it  was  tried  before  juflice  Raymond,  Lent 
aflifes,  at  Taunton.  And  therefore  judgment  was  given  for  the 
plaintiff,   fune  the    15th,    1724.      i  Salk.   325.    HolV^   opinion  j 

1  Bulfr.  293.  Cox'z  cafe  J   Cro,  Eliz,  229.  Hopkins  verf.  Stafford ^ 
and  Moore  239.  were  cited.     And  for  the  defendant  Cro.  Eliz.  348. 

I  Leon.  124,  5.  were  cited. 
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The  King  verf.  Hen.  Chaveney. 

Conviaion for  ^  B  ^^  H  E  defendant  was  convidled  before  a  juftlce  of  peace  of 
EneTilh^'  '"  I         ^^  county  of  Leicefter,  for  curling  and  fwearing  a  great 

Oaths  not  fet  B  number  of  oaths.  And  the  convidlion  being  removed' 
out.  into  this  court  by  certiorari,  it  was  quafhed  November 

HiL  8  Geo.  I .  jj^g  9th,  1724.  firft,  becaufe  it  was  m  Englijh  ;  fecondly,  becaufe' 
Rex  V.  Spar-  the  oaths  were  not  fet  out  in  the  convidlion;  on  the  motion  of 
ling,  fame      Mr.  Fazakerley  for  the  defendant. 

refolution. 

J 

The  King  verf.   Will.  Chaundler. 

S.  C.  8  Rep.  r  a   ^  H  E  defendant  was  indi(5led  at  the  general  quarter-feffions  of 

^  toa  612  -       ^^^  peace  for  the  county  of  Wilts,  for  that  Alice  Hunt  exi- 

s.  C.  ftente  grainda  cum  foetu  illegitimo,  which  (he  affirmed  to  be  by  the 

Indiftment  fjid  WHUtttn  Chaundkr  of  Uphaven  in   the  faid  county  begotten; 

cfnaundler,  ^^  ^^^  ^'^''^  William  Chaundkr  praemijforum  non  ignarus,  ea  inten- 

for  fecreting  ticnc  (id  Jwpediendum  et  obfiruendiim  evidentiam  of  the  faid  Alicey 

^.  w.  who  ^^  f/  concernente  praemifla,    et  (X"Cutionem  juris  pro  crimitte  Prae- 

waswithchild     .-^        ,     ,  o     -^^  i    •  ;       •    ■    /■  •■  •  ^  • 

bythedefcn  "-'"^  eliidere,  I  a  Jycvcmbns  anno  domim  Georgn  regis  10,  vi  et 
dant,  to  hill-  armis  opud  Uphaven  praedidum  in  comitatu  praediBo  duxit  et  dud 

denct"a"d  to  '^'^^^■""^'^  ^^^  ^^^^  ^^'<^^  ^'^  ^°^(^  incognita,  et  perjonam  ipjius  Aliciae 
elude  the  exe  occultovit,  AiigUce  did  fecrete,  and  the  faid  Alice  continue  pojlea 
cation  of  the  ttri'.fque  ociultavit,  et  adbiic  cccultat ;  in  malum  exemplum  altorum^ 
cHme° afore  ''^  Centra  pacem  dicli  domini  regis,  coronam  et  dignitatem  juas,  G?f. 
fdid.  To  this  indidment  removed  into  this  court  by  certiorari,  the  de- 

fendant demurred  :  and  judgment  was  given  for  the  defendant,  that 
this  iiKiidtmcnt  was  not  maintainable;  it  being  no  ofFenfe,  for  which 
an  indictment  would  lie,  as  this  tad  is  charged. 

Richard 


] 
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Richard  Afton,    Efq;   againfi  Jofeph  Blagrave.         \  J-  ^  ^°''- 

I  Stra.  617. 

N  an  adion  on  the  cafe  for  words,  the  plaintiff  after  the  ufual^.^'  . 
charadler  of  his  good  behaviour  fet  out,  that  whereas  the  firftrafcai,  a  vii- 
oi  October  in  the  fifth  year  of  his  Majefty's  reign,  and  for  many ''I'l.  and  » 
years  before,  he  was  and  yet  is  a  juftice  of  the  peace  for  the  county  ^^^^•"'.^'1^°'^*^^^ 
of  Berks^  and  behaved  himfelf  juftly  and  honeftly  in  that  office,  peace  in  exe- 
that  the  defendant,  intending  to  fcandahze  him,  and  bring  him  <^"''°"  °^ ''■^ 
into  difrepute,  the  faid  firft  of  OStober  at  Wantage  in  Berks,  having 
a  difcourfe  with  divers  of  the  King's  fubjeds  de  praefato  Richardo, 
et  de  executione  fiia  officii  fui  jujliciarii  ad  pacem  praediSli,  adtunc 
et  ibidem  in  praejentia  et  audita  qiiamplurimorum  diBi  domifii  regis 
nunc  fubditorum  tunc  ibi  praefentium,  Jalfo  et  malitiofe  dixit  et  pro- 
palavit,  et  alt  a  voce  publicavit,  de  praediBo  Richardo,  adtimc  uno  ju- 
Jliciariorum  pads  ut  praefertur  exijlente,  et  de  executione  fua  officii 
Jut  praediSli,  haec  JiSia  Jcandalofa  et  defamatoria  verba  Anglica  fe- 
quentia,  viz.  Mr.  Afton  {innuendo  the  plaintiff)  is  a  rafcal,  a  vil- 
lain, and  a  lyar  ;  ad  damnum  20 1.  On  not  guilty  pleaded,  verdid: 
was  found  for  the  plaintiff,  and  damages  given  2  /.  \o  s.  And 
after  feveral  motions  in  arrefl  of  judgment,  that  thefe  words  were 
not  adlionable,  becaufe  they  were  general  words  of  an  uncertain 
fignification  ;  and  words  of  heat  only  ought  to  be  took  in  mitiori 
fenfu,  and  could  not  be  properly  applied  to  the  plaintiff  as  in  exe- 
cution of  his  office  :  for  which  purpofe  ferjeant  Girdler  for  the  de- 
fendant cited  I  Lev.  52.  Bill  verf.  Neal,  in  an  adion  for  words 
fpoke  of  a  juflice  of  peace  ;  he  is  a  fool,  an  afs,  and  a  beetle-headed 
juflice :  after  verdid  for  the  plaintiff  judgment  was  arrefted  by 
Fojier  chief  juflice,  Windbafii  and  Tivifden  juffices,  contrary  to 
the  opinion  of  Mallet.  Cro.  Ja.  58.  Sir  John  Mollis  verf.  Brifcow, 
"  Your  mafter  is  a  bafe  rafcally  villain,  and  is  neither  nobleman, 
"  knight,  or  gentleman,  but  a  moft  villainous  rafcal,  and  by  un- 
"  juft  means  doth  moft  villainoufly  take  other  mens  rights  from 
"  them,  and  keeps  a  company  of  thieves  and  traitors  to  do  mif- 
"  chief,"  ^c.  fpoke  of  a  juftice  of  peace,  held  not  adionable  by 
three  juftices  againft  two.  Cafes  in  pari.  Price  verf.  Dcvall,  12. 
But  he  admitted,  the  defendant  might  have  been  bound  to  his  good 
behaviour  for  fpeaking  the  words  in  the  declaration.  But  November 
the  26th  this  term  lord  chief  juftice  Pratt,  my  brothers  Poivys  and 
Fortefcue,  and  myfelf,  gave  our  opinions,  that  the  words  were 
actionable,  they  being  laid  to  have  been  fpoken  of  the  plaintiff  \\\ 
the  execution  of  his  office,  and  fo  found  :  fo  that  it  is  the  fame  as 
if  the  defendant  had  faid,  that  the  plaintiff  is  a  villain  in  the  exe- 
cution of  his  office,  a  rafcal  in  the  execution  of  his  office,  and  a 
liar  in  the  execution  of  his  office ;  which  carry  with  them  a  great 

7  U  fcandal, 
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fcandal,  and  in  common  underftanding  Import  a  great  imputation 
at^ainft  the  plaintiff's  integrity  and  behaviour  in  that  office  ;  and 
therefore  none  of  the  cafes  cited  come  up  to  this  cafe.  And  judg- 
ment was  given  for  the  plaintiff.  Serjeant  Webb  council  for  the 
plaintiff. 

The  Kinc:  vcrf.  Pollard  and  Taylor. 

S.  C.  8  Mod.  ^         J  J 

264. 

Theprofecu-   "T""!!  E  defendants  were  feverally   indicted  for  receiving  goods 

formayindia     |       f^ole  by  one  Fofter,  knovv'ing  them  to  be  ftolen,  as  for  a 

ftoi"n"ood^    mifdemeanor,    cont7-a  jormam  fiatuti.     Upon    not    guilty   pleaded 

knowing  them  they  were  found  guilty  at  niji  prius  before  lord  chief  juflice  Pratt. 

tohciioien,     ^j,(^  ]\/jr.  ferjeaut  Grcuf,  Mv.  Ketelbey,   and  Mr.  common  ferjeant 

felony  or  mif  Lingard,  moved  in  arrcft:  of  judgment,  that  by  the  3  Gf  4  of  JVill. 

demeanor,  at   &  Mar.  c.  9.  fc5l.  5.  this  offeufe  was  made  felony  j  but  by  a  fub- 

*^Y'"^'°"'    fequent  ftatute,   ^  Aim.  c.  31.  the  receiver  may  be  tried  as  for  a 

mifdemeanor,  if  the  principal  felon  cannot  be  taken  and  convidled : 

but  if  the  principal  can  be  took,  then  the  counfel  for  the  defendants 

infifted,  the  receiver  could  not  be  profecuted  as  for  a  mifdemeanor  i 

and  therefore  it  is  necefl^'ry  in  fuch  an  indictment  as  this,  to  aver, 

that  the  principal  felon  could  not  be  taken  :  but  in  fact  they  faid 

Fojicr  was  afterwards  taken,  and  tried  for  the  felony,  and  acquitted; 

and  there  is  no  fuch  averment  in  the  indictment.     But  the  judges 

held,  upon  confideration   of  the  flatutes,  that  the   profecutor  had 

his  election,  to  profecute  either  for   felony  or   mifdemeanor  j   and 

though  there  have  been  feveral  indictments  for  fuch  offenfes,  yet 

none  have  had  any  fuch  averment,   as  is  infifted  on  to  be  neceffary 

by    the   counfel    for    the   defendant.     Mr.   ferjeant  Whitaker  and 

Mr.  Reeve  for  the  King.     Judgment  was  given  for  the  profecutor, 

y««6' the  17th,    J  724. 


stra.  8a5.  ^^^Ic  admiiiiHrator  of  George  Serle  v^rj.  lord  Barrington 

adininiftrator  or  Mr.  Wildman, 


z 
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Newtrialcan-  |N  debt  upon  an  old  bond  dated    1695,  the  defendant  pleaded 

not  be  granted  |    payment  of  the  money  in  the  condition  before  the  adion  brought, 

I°ff, 'wh^^hV  Recording  to  the  ad  for  amendment  of  the  law  ;  and  iffue  being 

is  noniuiicd  at  joined  upon  it,  at  the  trial  the  defendant  infifled  on  the  length  of 

nififrius.        time,  as  a  prefump'ive  evidence  that  the  money  was  paid,    and  fo 

put  the  plaintiff  to  prove  payment  of  the  intereft,  ^c.     To  anfwer 

which   the   plaintiff  produced   the  bond,    with    two    indorfements 

upon  it  under  the  obligee's  hand  of  receipts  for  intereft,   one  dated 

in   1699,  and  the  other  in  1707.     ^wx.  Pratt  chief  juftice  feemed 

to  be  of  opinion,  that  thefe  being  only  entries  under  the  obligee's 

1  hand, 
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hand,  who  had  the  bond  in  his  cuftody,  and  might  enter  what  he 
pleafed  upon  it,  could  not  be  evidence  for  him,  nor  for  his  admi- 
niftrator,  though  they  would  have  been  good  evidence  againft  him, 
that  the  intereft  was  paid  :  and  therefore  he  did  not  fuffer  them  to 
be  given  in  evidence  to  the  jury,  but  told  the  council  for  the  plaintiff,  • 
he  would  give  them  leave  to  move  the  court  for  their  opinion. 
And  thereupon  the  plaintift''s  council  fuffered  the  plaintiff  to  be 
nonfuited.  And  now  the  i8th  of  June  this  term  Mr.  folicitor 
general  Wearg  and  Mr.  Fazakerley  moved  the  court  upon  the  cafe 
as  before  flatcd,  and  prayed,  that  the  nonfuit  might  be  fet  afide, 
and  a  new  trial  granted.  But  Forte/cue  and  Raymcnd  juflices  were 
of  opinion,  that  the  nonfuit  being  recorded,  the  plaintiff  was  out 
of  court,  and  could  not  have  the  motion  granted.  And  the  mo- 
tion was  denied.  Afterwards  a  new  adtion  was  brought  on  the 
fame  bond,  and  on  the  trial  before  me,  I  admitted  the  indorfements 
to  be  read,  and  the  jury  found  for  the  plaintiff.  Upon  which  a 
bill  of  exceptions  being  tendred,  I  figned  it.  And  afterwards  judg- 
ment was  given  for  the  plaintiff,  and  on  error  brought  afSrmed  in 
the  houfe  of  peers. 

The  inhabitants  of  St.  John  Baptift  in  the  Devifes  agavijl 
the  inhabitants  of  St.  James   in  Bifhops  Cannings. 

TWO  jnflices  by    an   order  removed  Warren  from  St.  Jo/jpi  ^  C.  i  Stn. 
Baptift  to  BiJJjops  Cannings.     Upon  an  appeal  to  the  quarter-  ^^^f^„  j,ound 
feflions  they  quafhed  the  order  of  the  two  juftices,  and  fent  him  an  apprentice 
back  to  St.  John  Baptift,  as  the  place  of  his  lafl  legal  fettlement  ;  '"'^  Serving 
which  orders  being  removed  into  the  King's  Bench  by  certiorari,  r'fettlem^nt  ^ 
the  order  of  fefiions  flated  the  fa6l  fpecially,  viz.  that  Warren  was  without  inha- 
bound  by  his  father  apprentice  to  J.  S.  who  lived  in  St.  John  Baptift,  '"''"S- 
by  indenture  for  feven  years,  and  Warren  ferved  his  time,  but  never 
lay  one  night  in   St.  John  Baptiji,  but  worked  there,  and  at  night 
came  and  lay  with  his  father  at  Bift:ops  Cannings,    his  father  all 
that  time  finding  him  meat  and  drink  (except  fair-days,  market- 
days  and  Saturdays,  when   he  eat  with  his  maffer)   and  wafhing 
and   lodging,  according  to  his  covenant  in  the  indenture  of  appren- 
ticefhip.     And  Fortefcue  and  Raymond  juflices  {Pratt  abfente,  and 
Towys  dubitante)  quafhed  the  order  of  feflions,  becaufe  binding  an 
apprentice  and  ferving  will  not  make  a  fettlement,  but  the  fettle- 
ment mufl  be  by  inhabiting,  which  cannot  be,  but  where  the  party 
lodges.     June  ih.Q  22 A,   1724. 


Stephen 
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Stephen   Biggs  aga'mft  William  Benger  and  Richard 

Greenfield. 

S.  C.  I  Stra. 

6'o.  _  ^  Intr.  Hil    9  Geo.    B.  R. 

Trefpafsby.-^.  ^ 

againll  B.  and 

c.  forentring  — r~^HE  plaintiff  brought  an  adtion  of  trefpafs  againft  the  defen- 
takine"  car^ry-  ■  dants,  for  that  they  the  20th  of  September  4  Geo.  vi  et  armii 
ing  away,  and  the  houfc,  barn  and  clofe  of  the  plaintiff's  at  Manningford  in  the 
converting  his  county  of  WHts  broicc  and  entred,  and  the  goods  and  chattels  of 
ufe;5.  lets  the  plaintiff,  viz.  100  quarters  of  wheat,  &c.  there  found,  took 
judgment  go  and  Carried  away,  and  converted  and  difpofed  to  their  own  ufe ; 
C  uft^es'  necnon  that  the  defendants  21  September  4  Geo.  broke  and  entred 
that  B.  de-  into  another  houfe  and  dole  of  the  plaintiffs  at  Manningford  afore- 
mifed,  dsfr.  faj^i^  ^p^j  j^gpf  \{^,fXi  out  of  Doffeffion  from  the  faid  2ifl  oi  September 
rent  ■  and  for"  '<^  ^^^  exhibiting  liis  bill ;  damage  200  /.  And  judgment  was  given 
rent-arrear  againfl  the  defendant  Benger  by  default ;  but  the  defendant  Green- 
**f  K  '^^'d  b"  'fi^^'^  pleaded  in  bar  as  to  the  vi  et  ar7nisy  and  all  the  trefpafs  praeter 
his  command,  intrationem  domus  horrei  et  clauforum  praediSiorum,  et  captionem 
entred,  i^c  ajportationem  et  difpcjitionem  of  the  faid  goods  and  chattels,  not 
^oodTas^a  dl  g^i'^Y-  Upon  which  iffue  was  joined.  As  to  the  faid  entry  into 
ttreis,  and  put  the  houfc,  barn  and  clofes  aforefaid,  and  taking,  carrying  away, 
them  into  a  .^^^  dilpofing  and  converting  the  faid  goods  to  his  own  ufe,  he 
that  the  plain- pl^^ds,  that  before  the  faid  trefpafs,  viz.  March  2  K,^  anno  domini 
tiff  requerted  J713,  the  faid  William  Be?iger  demifed  to  the  plaintiff  one  mefuage 
and  gav= '1-    and  five  clofes  with  the  appurtenances,   of  which  the  faid  houfe, 

cence  to  C.  to  j      1    r  •  ,1        ,         ,      ,  •  ,  ,  .      ' 

fell  the  goods,  oam  and  doles  mentioned  in  trie  declaration  are  and  at  the  time 
and  to  pay  the  when,  &c.  Were  parcel,  to  hold  to  the  plaintiff  from  the  faid  25th 
Ki°^^^'oiiards  '^^y  o^  March  for  one  whole  year  from  thence  next  following,  and 
fatisfaaion  of  from  year  to  year,  as  long  as  it  fhould  pleafe  the  faid  William  and 
h'Td"''^'^/'^''  ^^'■'P^^"^^  rendring  20  /.  per  annwn  rent,  payable  at  every  year's  end 
the  plaintiff  *l^^t  the  plaintiff  fliould  occupy  the  premifTes :  that  the  plaintiff 
replied -Vi- i«-  entred  26  March  1713.  and  held  them  to  the  25th  of  March  17 17. 
''pT/a'^ltjq'il'  ^""^  becaufe  80  /.  for  four  years  rent  was  in  arrear,  he  as  feivant 
/«r, 'that  he  ot  the  faid  William  Benger  and  by  his  command  entred  into  the 
gave  licence  faid  houfc,  barn  and  doles  (the  doors  being  open)  and  took  the 
lhegoods^i.7V.  ^^'"^  goods  as  a  diflrefs,  and  carried  them  away,  and  put  them  into 
C.  rejoined,  a  pound  cvert ;  and  thereupon  the  plaintiff  requefled  and  gave  li- 
fue^onthe"  "^^"^^  ^°  the  defendant  R:chard  to  fell  the  faid  goods,  and  to  pay 
t^'a^eli^"  the  ^he  money  arifing  thereby  to  the  faid  William  towards  fatisfadion 
jury  tound  a  of  the  fuid  8o  /.  to  him  fo  due  for  rent;  per  quod  the  faid  defen- 
Ind'^lffeffld^'  '^^"^  Richard  virtute  rcquifitionis  et  licentiae  praediBarum  then  and 
damages  a-  there  fold  the  faid  goods  and  chattels,  and  the  money  from  thence 
gi..ftB.89/.  ariling,  amounting  to  40/,  and  no  more,  he  paid  to  the  faid  Wil- 
r.emagain"ftl.  ^^^"^   towards  fatisfadion   of  the  faid  83  A  ^c.    quae  funt  eaedem 

was  airefted.  fra&io 
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Jfa6l'io  et  intratio  dotmis  hdrrei  et  claiiforiim  p7-aedi5lorum  et  bonoriim 
et  catalhrum  captio  afporfatio  et  difpofitio^  &c.  Tlie  plaintiff  re- 
plied, quod  p}-aedi£lus  Ricbardus  de  injuria  fua  propria  diebus  et 
anno  fupradiSlis  in  the  declaration  mentioned  praedicla  domum 
horrea  et  claufa  f regit  et  intravity  et  bona  et  catalla  of  the  plaintiff 
took,  carried  away,  and  converted  to  his  own  ufe  j  abfque  hoc 
that  the  plaintiff  licentiavit  eundem  Richardum  ad  vendenduvi  bc?2ct 
^t  catalla  pracdiSia,  as  in  the  faid  defendant's  plea  is  alleged,  &c. 
The  defendant  rejoined,  that  the  faid  Stephen  licentiavit  the  faid 
defendant  Richard  to  fell  the  faid  goods  and  chattels,  as  he  had 
alleged  j  et  de  hoc  ponit  Je  fuper  patriam.  And  the  plaintiff  joined 
•iffue,  and  a  venire  was  awarded,  as  well  to  try  that  iffue,  as  to  in- 
■quire  what  damages  the  plaintiff  ought  to  recover  againft  William 
Benger ;  and  a  verdidt  was  found  for  the  defendant  Richard  upon 
the  iffue,  and  the  jury  affeffed  damages  againft  IV.  Benger  89/. 
cofts  405.  A  motion  having  been  made,  that  the  judgment  ought 
to  be  arrefted  againfl  Benger,  fince  the  jury  had  found,  that  the 
plaintiff  had  licenfed  the  defendant  Greenfield  to  fell  the  goods, 
which  went  to  the  whole,  the  jury  having  affeffed  intire  dama2;es 
againft  Benger ;  a  rule  was  made  to  flay  judgment,  until,  G?f. 
The  8th  oi  November  ferjeant  Webb  and  Mr.  Gapper  moved  for 
the  plaintiff,  that  the  rule  might  be  dilcharged,  and  that  the  plain- 
tiff might  have  his  judgment  agzinU  Benger.  And  they  faid,  the 
■difference  was,  where  an  adlion  was  brought  upon  a  contract, 
which  was  joint  in  its  nature,  againfl  feveral  defendants,  and  where 
upon  a  tort,  as  for  a  trefpafs;  in  the  firft  cafe,  if  one  pleads  a 
plea  that  goes  to  the  whole,  and  upon  iffue  joined  it  is  found  for 
him,  and  the  other  lets  an  interlocutory  judgment  go  againft  him 
by  default,  the  plaintiff  cannot  have  final  judgment  againft  him  ; 
fo  is  I  Lev.  63.  Porter  againft  iiform.  In  covenant  againft  two  for 
not  building  a  houfe  for  the  plaintiff  according  to  their  covenant, 

-.judgment  was  againft  one  by  default,  and  the  other  defendant 
pleaded  performance,  and  it  was  found  for  him,  and  judgment  was 
arrefted  as  to  him  who  let  judgment  go  by  default,  becaufe  in 
covenant  debt  or  other  contradt,  which  is  joint,  one  cannot  be 
convidted  without  the  other,  and  by  the  verdidl  for  one  defendant, 
that  the  covenant  is  performed,  it  appears,  the  plaintiff  has  no 
Caufe  of  adion.  But  fays  that  cafe,  in  trefpafs  one  defendant  may 
be  guilty  and  the  other  not.^  In  Cro.  Jac.  134.  Markr  verf. 
Jiylifie  and  Eylett :  trefpafs  for  taking  of  a  gun  and  dagger  from 
him ;  ^.  juftified,  becaufe  the  plaintiff  affaulted  J.  S.  with  them, 
and  for  the  fafe  guard  of  J.  S.  he  took  them  from  the  plaintiff; 
E.  pleaded  not  guilty;  the  plaintiff  replied  againft  him  who  jufti- 
fied, de  fon  tort  demefn',  and  the  iffue  was  found  for  the  defen- 
dant A.  and  the  fame  jury  found  E.  guilty,  and  affeffed  damages 
and  coftsj  and  upon  a  motion  in  arreft  of  judgment  for  E.  the 

7  X  court 
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T^urt  helcl    that  the  plaintifF  (liould  have  judgment    becaufe  E.  is 

found  aui ItV,  and  c.nnot  take  advantage  of  ^.'s  jumfication  ;    or  ,c 

S  be  inlcnded,  he  took  the  gun,  L^c.  ^t  -other  t.me  wuhou 

cauf''  •  but  it  one  defendant  juftifies  by  the  gift  of  goods,  fo  that  he 

defti^oys  the  plaintiff's  title,  and  (hews  that  he  has  no  caufe  of  ac- 

don   which  is  found  for  that  defendant ;  no  judgment  can  be  aga.nft 

he  other  defendant,  though  he  is  found  guilty;  becaufe  U  appears 

0  the  court,  the  plaintiff  had  no  caufe  of  adion.     They  ated  alfo 

1  Salk   21    where  in  an  indebhatus  affumpfit  againft  A.  and  B   and 
iud.ment\gainft  A.  by   default;    ii.  pleaded  payment,   and  iffue 
thereupoa  ;  H.//  chief  juftice  at  mft  pnus  faid    that  no  finduig  upon 
that  le  could  difcharge  A  for  he  had  confeffed  the  whole      To 
apply  this  to  the  prefent  cafe,  they  faid  this  was  an  adion  o.  tref- 
pafs    and  therefore  judgment  might  be  aganifl  one  defendant,  and 
L  other  found  not  guilty  at  all ;  that  the  matter  upo..  which  iffue 
was  taken  and  a  verdidl   found   for  the  defendant  GreaifieU    did 
not  CO  to  the  whole,  but  only  as  to  the  converting  and  difpofing 
of  the  soods  to  his  ufe,  'viz.  that  it  was  done  by  licence  of  the 
plaintiff;  but  the  licence  did  not  go  to  the  breaking  and  entry  ot 
the  houfe,  &c.     And  as  in  the  before  cited  cafe  in  Cro.  Jac.  the 
court  intended,  that  E.  who  was  found  guilty,  took  the  gun,  &c. 
at  another  time  ;  fo  here  the  court  would  intend,  Benger  s  trefpafs 
was  committed  by  him  at  another  time;  and  therefore  the  plaintitt 
ought  to  have  his  judgment  againft  Benger.     E  contra  xt  was  ar- 
eued  by  ferjeant  Eyre  for  the  defendant  Benger,  that  if  in  a  plea 
perfonal  againft  divers  defendants  the  one  defendant  pleads  in  bar 
to  parcel,  or  which  extends  only  to  him  that  pleads  it,   and  the 
other  pleads  a  plea  that  goes  to  the  whole;  that  laft  plea  fliall  firft 
be  tried,  becaufe  it  goes   to  the  whole,  and   the  other  defendant 
ihall  have  advantage  of  it ;  for  in  a  perfonal  adion  the  difcharge  of 

-  one  is  the  difcharge  of  both.     Co.  Lit.    25.     So  it  is  held  in  that 
cafe  in  Cro.  Jac.  134.  that  if  one  of  the  defendants  juftifies  by  a 
gift  of  the  goods,  which  is  found  for  that  defendant,  no  judgment 
can  be  given  againft  the  other  defendant,  becaule  it  appears  to  the 
court    the  plaintiff  had  no  caufe  of  adion.     So  in  this  cale,  the 
verdift  having  found,  that  the  goods  were  fold  by  the  defendant 
Greenjield  by  the  plaintiff's  licence ;  that  goes  to  the  whole,  as  to 
the  difpofing  and  converting  the  goods  to  the  defendant's  ufe  ;  and 
the  damages  being   affeffed   intirp  againft   Benger,    no  judgment 
could  be  given  for  the  plaintiff  againft  him.     Of  which  opinion 
was  the  whole  court  for  thofe  reafons,  and  judgment  was  abfolutely 
arrefted. 


The  I 
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The  King  verf.  Tlieed. 

nDii'ivd  Harrifon  i8  December  lo  Geo.  informed  two  juftices  of  S.  C.  s  Mod. 
*-'  the  peace  for  the  conniy  oi  Bucks,  refiding  ncra-  the  parifli  of  V^; 
Princes  Rifeborough  in  the  faid  county,  that  the  defendant  the  30th  (,08.' 
of  Angiifi  then  laft  pad  at  the  faid  parifii  was,  and  long  before  had  Conviaion  on 
been,  a  maker  of  candles  for  lale,  and  upon  the  fiid  30th  oi  Aiiguft.  ^  ''^"-  ^-  9- 
zi  Princes  Rifeborough  aforefaid  did  make  ufe  of  a  certain  houfe  in  perm,°ti  °ff,"°' 
Princes   Rifeborough    aforefaid,    for    the    making    and   keeping   of  and  refufing 
candles  for  fale ;  that  Caleb  VVilhn  being  then  and  there  an  ofiker '."  "''''^  ?"  °'^" 

nccr  OF  the  ex- 

of  and  for  the  duties  ofexcife,  and  for  the  duties  laid  upon  candies  cife  to  weigh 
in  and  by  the  flatute  duly  appointed,  purfuant  to  and  in  execution  candles. 
of  the  power  to  fuch  officer  given  by  the  faid  ftatute,  upon  the 
fliid   30th  of  Augujl,  at  Princes  Rifeborough  aforefaid,  did  lawfully  By  g  Ann.  an 
enter  into  the  faid  houfe  (fo  made  ufe  of  by  the  defendant  for  ma-  ^'"^'^'^  °^^" 
king  and   keeping   of  candles  for  fale)  to  take  an  account  of  the  ^r^nisht,  but 
quantity  of  the  candles,  which  had  been  there  made  ;  and  that  the  if  in  the  night 
faid  IFilfon  then  and  there  finding  feveral  quantities  of  candles  lately  "■""'^Jb^^^'^'i 
made  by  the  defendant  (of  which  no  account  had  been  before  ta-  enter  into  a 
ken)  and  certain  fcales  and  weights  being  then  in  the  faid  houfe  houfe,  ^c  it 
proper  for  weighing  of  candles,  the  faid  Wifon  did  then  and  there  ^^er'ent'red 
requefl  the  defendant  to  permit  him  to  ufe,  and  to  affifl  him  in  into  the  houfe 
ufins;,  the  faid  fcales  and  weights,  for  weighing  the  candles  afore-  lawfully,  and 

/- •  .  I  r    1  •         1  ?     1  I        1    /-       1  not  faid,  whe- 

faid,  to  take  an  account  or  the  quantity  thereof ;  but  the  defendant  theritwssin 
then  and  there  did  not  permit  the  faid  IVilfon  to  ufe,  nor  alTill  him  the  day  or 
in  uiing,  the  faid  fcales  and  weights  for  weighing  the  faid  candles,  "'2^^'  *"'^ 
in  order  thereby  to  take  an  account  of  the  juft  quantity  thereof; 
but  did  then  and  there  refufe  fo  to  afTift  the  faid  Wilfon  in  weigh- 
ing the  faid  candles,  and  alfo  refufed  to  permit  him  to  weigh  the 
fame ;  contrary  to  the  form  of  the  flatute,  Gfc.  whereupon  the  de- 
fendant forfeited  10/.  ^c.  Upon  this  information  the  defendant 
was  regularly  convidted  of  the  fadfs  therein  contained,  and  they 
gave  judgment,  that  he  fliould  forfeit  10/.  one  moiety  to  the  in- 
former, (ic.  To  this  convidion  removed  into  the  King's  Bench 
by  certiorari  Mr.  hee  for  the  defendant  took  an  exception,  that  it 
did  not  appear,  tliat  the  entry  of  Wilfon  the  officer  into  the  houfe 
was  lawful ;  for  by  the  ffatute  of  8  Ann.  cap.  9.  par.  i  o.  the  offi- 
cer may  by  day  or  night  (but  if  it  is  in  the  night  it  mufl  be  in 
the  prefence  of  the  conflable,  ©"c.)  enter  into  the  houfe,  ^c.  now 
here  it  is  laid,  that  Wilfon  entred  the  30th  oi  Auguji,  but  it  is  not 
faid,  whether  by  day  or  night ;  it  might  be  in  the  night,  and  then 
it  was  not  lawful,  becaufe  it  is  not  faid  to  be  in  the  prefence  of  the 
conflable,  &c,  and  if  the  officer's  entry  was  not  lawful,  the  deferi-. 

dant 
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dant  was  not  obliged  by  the  aft  to  afTift  him  in  weighing  the  can- 
dles, or  to  let  him  have  the  fcales.  But  to  this  it  was  anlwered  by 
Mr.  Reeve,  and  held  by  the  court,  that  the  entry  in  the  houfe  is 
bid  in  the  information  to  have  been  made  Imifully,  and  it  does  not 
appear  upon  the  face  of  the  information  that  it  was  wrong,  and 
therefore  the  court  will  not  intend  it  was  fo,  when  the  informa- 
tion and  conviftion  fay,  he  entred  lawfully.  If  it  had  been  un- 
lawfully, the  defendant  would  have  had  the  benefit  of  it  in  his  de- 
fenfe  before  the  juftices.  The  information  purfues  the  claufe  of 
the  aft,  for  this  conviftion  is  founded  on  par.  i.  And  the  con- 
viftion  was  affirmed  OSfober  25,  1724,  by  Pratt  chief  juftice, 
Fortefctie  and  Raymond  juftices,  Fnoyi  juftice  abfent. 


The  King  verf.   Roberts. 

S.  C.  iStra.   '  I     HE  defendant  was  convifted  upon  6  G"  7  Will.  3.  c.  i.  for 

(''°  '  -ry    c       -»      fwearing  a  hundred  oaths,  -u/^;.  by  G d,  and  a  hundred 

fwearing  loo  curfes,  VIZ.  G — d  d n  you.     And  ferjeant  Darnall  took   ex- 

lame  oaths,     ccption  to  this  couviftion,  that  the  oaths  and  curfes  ought  to  have 

been  fet  out  a  hundred  times  each  particularly.     Sed  ?icn  allocatur ; 

for  it  is  fufficient  to  fay,  he  fwore  fuch  an  oath,  or  made  fuch  a  curfe. 
The  witnefs  ^  hundred  times.  But  then  the  conviftion  was  quaflied,  becaufc 
crammtum,  in-  thc  rccord  was,  that  the  witnefs  praejlitit  facratnentiim^  ^c,  where- 
fleadof//af-  as  it  ought  to  have  been  in  the  prefent  itnio,  praejlat. 


Richard  Elliot  verf.  MattHe'w  Cooper. 

S.  C.   8  Mod. 

i°c.  1  stra.  Intr.  Trin.    1  o  Geo.     B.  R. 

609. 

incafeVthe  I  ^^^^  "P°"  ^  promiflbry  note  the  plaintiff  declared,  that  the 
indorfeeofa  I  defendant  the  ()th.  oi  September  1723,  apud,  &c.  fecit  quandam 
promiffory      notam  fuam  in  fcriptis,  vocatam  a  promiflbry  note,  per  quam  qui- 

rote,  he  de        ;  ,  .i.       j   f     ]  -r   f  -A/t       i  r.  ^       i 

Clares  that  the  "'■'"^  notam  the  defendant  promifed  to  pay  to  Matthew  Coates  vel 
defendant/f-  ordifii  three  months  after  date  22/.  105.  for  value  received;  that 
'v'JamfylZ in  ^^^^  moncy  being  unpaid,  the  faid  Coates  afterwards  indorfed  it  to 
/aipii,'  f>er  hc  paid  to  the  plaintiff  or  order  for  value  received,  of  which  the 
y„am  fuiJem  defendant  had  notice  ;  whereby  and  by  force  of  the  ftatute,  £ff. 
mifedtoVay  ^^^  defendant  became  liable  to  pay  the  note  to  the  plaintiff,  &c. 
to  c.  who  in-  To  this  count  the  defendant  demurred ;  and  demurrer  being  joined, 
^Uintlffwith^^'^'  ^''^"'^'''^  ^°'"  ^^"^  defendant  took  an  exception,  that  the  ftatute 
ouTfayin^t'hat  °^  3  "^  4 -^««.  cap.  g.  which  enables  parties,  to  whom  or' order 
the  defendant  promiffory  notcs  are  payable,  to  indorfe  the  fame,  and  intltles  the 
hfiTgood^on  '"'^^'■^^^  ^°  ^^^"o  ^"  aftion  in  his  own  name,  extends  only  to  notes 

demurrer,  ^  made 
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made  and  figned  by  the  perfon  that  makes  the  notej  but  in  this 
cafe  it  is  not  alledged  that  the  defendant  figned  the  note,  and  there- 
fore it  is  not  fuch  a  note  as  by  the  ftatutc  is  indorfable  over,  nor 
can  the  indorfee  maintain  an  aftion  upon  it.  It  is  pofllble  indeed, 
it  may  be  a  fufficient  note  to  be  evidence  of  money  lent,  Gfc.  bv 
proving  the  note  to  be  writ  by  the  defendant  or  his  diredlion  ;  but 
that  will  not  be  a  note  within  that  aft.  But  non  allocatur^  for  my 
brother  Fortcfcue  citing  the  late  cafe  of  Taylor  verf.  Dobbins,  as  ex-  "^^ylor  verf, 
adly  being  this  cafe  in  point,  wherein  notwithftanding  this  very  °  '"*'  ■ 
exception  the  plaintiff  had  judgment,  becaufe  it  was  faid,  fecit 
notam  fuam  per  qiiam  promifit  fohere,  which  implied  it  was  fign- 
ed by  the  defendant,  which  cafe  Pratt  chief  juftice  remembred, 
judgment  was  given  for  the  plaintiff. 

The  King  verf.  Plympton. 
Intr.  Pafch.    lo  Geo.  n.  17. 

AN  information  was  exhibited  againfl  the  defendant,  which  fet  To  promife  a 
out,  that  King  James  I.  by  his  letters  patent  dated  the  10th  of '"^'"''^^°*^  * 
Augiifl  in  the  thirteenth  year  of  his  reign,  incorporated  the  inhabi-  money!"^r. 
rants  oi  Tiverton  in  comitatu  Devon,  by  the  name  of  the  mayor  to  give  his 
and  burgeffes  of  the  town  and  parifh  oi  Tiverton  in  comitatu  Devon,  ''ot^/o''t^e 
that  they  {hould  have  a  mayor,  twelve  capital  burgeffes,  and  twelve  mayor"of  * 
afiiflants,    who  fliould  be  the  common-council ;   that   the  mayor,  corporation, 
capital  burgeffes  and  afliflants,  or  the  greatefl  part  of  them,  eve- r '"  "^^u'^ 
ry  year,   on  Tuejday  next  after  bt.  Bartholomew,  fhould  chufe  one  information 
of  the  capital  burgeffes  to  be  mayor  for  a  whole   year  next  en-  "'^'^  ^'^• 
fuing,  and  then  appoints  him  to  be  fworn,  ^c.  which  letters  patent 
the  inhabitants  accepted,  and  ever  fince  adled  under;  that  the  loth 
of  AuguJ}  I  o  Geo.  one  John  Upcott,  Efq;  was  and  is  a  capital  bur- 
gefs  of  the  faid  town  and  parilli,  and  alfo  one  William  Heivett  was 
then  and  is  one  of  the  aiiiftants,  before  that  time  in  cfficium  illud 
dcbito  mcdo  elcSlus  ct  praefcBus ;  and  the    faid   William  Hcwett  as 
fuch  ainftant  had  a  vote  in  the  eleftion  of  the  mayor  and  other 
members  of  the  town  and  parifh  aforefaid,  viz.  at  the  town  and  pa- 
rifh aforefaid :   and  that  then  there  were  and  are  now  within  the 
faid  town  and  parifh  and  among  the  members  thereof  parties  dif- 
agreeing  among  themfelves,  and  mutually  promoting  contrary  inte- 
refls  to  one  another ;   that  the  defendant  being  then  and  flill  one 
other  of  the  affiftants  of  the  faid  town  and  parifh,   intending  the 
free  eledlion  of  a  mayor  then  next  to  be  made,  and  the  free  eledi- 
on  of  other  members  of  the  faid  town  and  parifh,  then  foon  to  be 
made,  to  difturb,  and  to  raife  confufion  in  the  government  of  the 

7  Y  town 
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town   and   parllli  aforefaid,    a   little   before  Tuefday  next  after  5/- 
Bartholomew  (that  day  being  the  day  appointed  by  the  faid  letters 
•patent  for  eleding  the  mayor)  and  upon  and  about  which  day  the 
eledion   of  the  other  members  of  the  faid  town  and  parifh  was 
then  intended  to  be  made,  fcilicet  lo  AugujH  lo  Geo.  apud  villam 
et  parochiam  praedifiam    neqiiiter   advifate  et  corrupte  teiitaniit  in- 
Jiigavit  urgebat  et  follicitavit  praediBum  WilUelmum  Hewett,  then 
and  there  being  one  of  the  affiftants  of  the  faid  town  and  parifh, 
and  having  a  vote  in  the  eledion  of  the  mayor  of  the  faid  town 
•and  parifh,  and  alfo  in  the  eleftion  of  the  other  members  of  the 
faid  town  and  parifh  foon  to  be  chofen,  fuffraghim  fuiim  ad  eleSii- 
nem  majoris  villae  et  parochiae  praediSlae    adtunc  proxitne  Jiendam, 
ac  in  eleSlione  alioriim  membrorum  villae  et  parochiae  praedt5lae  tunc 
cito  eligendorum,  dare  pro  et   in  inter ejfe  adtunc  promote  within  the 
faid  town  and  parifh  as  well  by  the  faid  defendant  as  the  faid  "John 
Vpcott :  and  to  perfuade  and  promife  the  faid  William  Heivett  to 
give  his  vote  in  eleSlione  ilia  for  and  in  that  interefl:,  the  defen- 
dant then  and  there  unlawfully  and  corruptly  promifed,  to  pay  the 
faid  William  Hewett  500  /.  upon  condition  that  he  would  give  his 
vote  ad  ekdionem  illam  pro  et  in  interejfe  illo  ;  in  magnam  objlruBio- 
nem  liberae  et  pacificae  eleBionis  majoris  et  aliorum  membrorum  villae 
et  parochiae   praediBae,  et  in   incitationem  confufionis  in  eadetn   et 
fubverfionem  boiji  regiminis  et  gubernationis  villae  et  parochiae  illius, 
et  }nagnam  violationejn  libertatis  et  privilegiorum  inhabitantium  ejuf- 
dem,&c.     Upon  not  guilty  pleaded,  the  defendant  was  found  guil- 
ty.    And  Sir  ^hotnas  Fengelly  the  King's  ferjeant  moved  in  arreft  of 
judgment,  that  by   fo  much  of  the  charter  as  was  fet  out  in  the  in- 
formation it  did  not  appear,  that  the   defendant  or  Hewett  as  af- 
fiftants  had  a  right  to  vote  at  any  eledion  but  of  that  of  a  mayor ; 
and  if  there  are  any  claufes  in  the  charter,  which  enable  affiffants 
to  vote  at  the  eledion  of  other  officers,  they  fliould   have  been   fet 
out  J  for  want  of  which  it  is  informal :  and  it  is  not  fufficient  to 
aver,  that  Hewett  had  a  right  to  vote  at  the  eledion  of  the  other 
members  of  the  corporation  ;  but  the  ofFenfe  charged  is,  for  folici- 
ting  Hewett  to  vote,  not  only  at  the  eledion  of  a  mayor,  but  alfo 
of  the  other  members ;  which  is  laid  as  one  intire  offenfe,  and  the 
fine  muft  be  for  the  whole;  but  it  ought  not  to  be  for  foliciting 
Hewett  to  vote  at  the  eledions  of  the  other  members,  becaufe  he 
had  no  right  to  vote  at  them.     Then  ferjeant  Paigelly  urged,  here 
was  no  ofFenfe  at  all  charged  j  for  it  is  lawful  for  one  member  of  a 
corporation  to  ask  or  perfwade  another  to  vote  for  his  friend,  and 
if  he  made  fuch  a  promife  as  in   this  information,   it  will  be  no 
crime,   without  fliewing  the  fad  done,  that  the  money  was  paid, 
and  accepted  by  Hewett.     Befides  the  eledion  of  the  other  mem- 
bers might   be  only  of  common-council-men,  who  are  not  magi- 

2  Urates, 
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ftntes,  but  only  in  the  nature  of  private  perfons:  and  in  fuch  cafe 
the  offer  of  money  to  vote  for  them  would  be  no  offenfe  puni/hable 
by  information.  Tnticing  an  apprentice  to  leave  his  mafter's  fervice 
is  not  indidable:  i  Salk.  380.  the  King  verf.  Dmiel.  And  the 
promife  here  is  void,  becaufe  there  is  no  good  confideration  for  it. 
But  the  court  were  of  opinion,  that  to  bribe  perfons,  either  by  gi- 
ving money  or  promifes,  to  vote  at  eledions  of  members  of  corpo- 
rations, which  are  created  for  the  fake  of  publick  government,  is 
an  offence,  for  which  an  information  will  lie,  and  that  Hewett'^ 
right  to  vote  was  fufficiently  laid.  And  judgment  was  given  againft 
.ihe  defendant. 

The  King  verf.  Sympfon. 

A     Mandamus  iffued  out  of  this  court  diredled  to  Dr.  King  arch-  5-  ^-  '  Stra, 
deacon  of  Colchejler  in  Ejfex,  to  the  defendant  his  furrogate,     '^' 
.aut  alii  judici  in  hac  parte  competenti,  commanding  him  to  fwear  '^^^  '^°"!'' 
Mr,  Rodney  Fane  one  of  the  churchwardens  of  the  parifli  church  of  nmice,  any 
Jill  Saints  in  Colcbejhr.     To  which  the  defendant  returned,   that  particular 
Ijefore  the  writ  came  to  him,  and  before  the  writ  iffued,  'viz.  20  '°T'  ^'^'  '^ 

'  .  ,  J        ""     **>»^  within  any 

April  laft,  the  bifhop  of  London  inhibuit  the  faid  Dr.  King   then  particular  dia- 
and  yet  archdeacon  of  Colchejler,  cujus  minijler  et  officiarius  the  de-  !^^'^'  ""''^^^  '■= 
fendant  Barnaby  Syfnpfon  ad  tunc  fuit  et  adhiic  ejl,  ab  ulterius  pro-  {„  ^e*''^"^ 
cedendo  de  vel  in  re  five  negotio  praediBo,    et  perinde  tot  am  jurifdi-  Poft.  1405. 
Bionem  in  ea  parte  fuper  fe  fufcepit  j  qiiodqiie  inhibitio  praediSia  ad- 
hue  retnanet  in  fuo  vigore  et  virtute,  et  his  de  caujis  the  faid  Rodney 
Fane  into  the  faid  office,  (Sc.  admittere  et  jurare  Jion  poteft  nee  de- 
bet prout  per  breve  praedicfum  praecipitur.     Mr.  Reeve  took  ex- 
-ception  to  this  return,  that  it  is  not  averred,  that  Cokhcjter  is  with- 
in the  diocefe  oi  London  ;  for  if  it  is  not,  the  bifhop's  inhibition  is 
void ;  and  the  court  cannot  judicially  take  notice,  that  Colchejler  is 
within  the  diocefe  of  Lojidon.     ^od  fuit  eoncejjhm  per  curiam,  and 
a  peremptory  mandatnus  was  granted  November  16. 


T 


The  King   verf.    White. 

O  a  mandamus  directed  to  the  archdeacon,  to  fwear  a  h'onfuiteU- 
X.  churchwarden,  he  returned  Jion  fuit  ele£}us ;  upon  openinc»- ''^" '■""'■"^'' 
which  Mr.  juftice  Fortefcue  faid,  that  it  was  fettled,  and  had  con?tTSeI 
been  often  ruled,  that  the  archdeacon  could  not  judge  of  the  a  church  war 
eledion,  and  therefore  this  return  was  ill.  Whereupon  a  pe-  ^"• 
remptory  mandamus  was  granted.  But  note,  it  was  certainly 
wrong,   for  the  return  was  a  good    return,  and  has  often  been 


made 
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made  to  fuch  mandamus,  and   adions   brought   upon   the  return, 
and  tried:  vide  pojl,  the  King  ve?j\  Harnaood,  1405. 

Memorandum,  January  1724-5,  Tlie  earl  of  Macclesfield  fur- 
rendered  the  great  feal  into  his  Majejifs  bands,  who  was  pleafed 
to  deliver  it  in  coimcil  at  St.  James'i  the  ytb  day  of  January  to 
Sir  Jofeph  Jekyll  tnafter  of  the  Rolls,  Air.  baron  Gilbert,  and 
fiiyfelf,  where  we  took  our  oaths  of  office  as  lords  commijfioners  of 
the  great  feal. 

Note,  All  Hilary  ter^n  1724-5,  J  attended  in  Chancery  as  one 
of  the  commifjioners   of  the  great  feah 


Eafler 


iqSi 


Eafter  Term 

II  Geomii  regis,    B.  R.    1725. 


'Emorandum,  That  Sir  John  Pratt  blight,  chief  jujlice  of  the 
King's  Bench,  died  Wednefday  February  the  2/^th  lajl  pafi,  and 
I  was  created  chief  ju/lice  in  his  place  by  a  ivrit  bearing  tefte  March  2. 
<md  was  ficorn  into  the  office  March  3.  following  before  Sir  Jofeph 
Tekyll  knight,  majler  of  the  Rolls,  and  Sir  Jeffery  Gilbert  knight, 
me  of  the  barom  of  the  Exchequer,  then  two  of  the  lords  commijjioners 
for  the  ciijlody  of  the  great  feal,  at  the  Rolls ;  notwlthjlandivg 
which  I  continued  one  of  the  commif/ioners  of  the  great  feal.  And 
James  Reynolds  efqiiire,  ferjeant  at  law,  was  fworn  at  the  Rolls  one 
of  the  judges  of  this  court  in  my  place,  before  the  three  lords  cofji- 
mijjioners  of  the  gi-eat  feal,  after  his  return  from  the  Weiler« 
xircuit. 


William  Maddox  and  Robert  Godfrey  verf.  John  Taylor 

and   others. 

TH  E  plaintiffs  brought  an  adion  of  trefpafs  againll  the  de-  s.  C.  8  Mol 
fendants,  and  declared,  that  the  defendants  the  24th  of^^^j.^^^^^   ^ 
May,  8  Geo.  at  Ighfam  in  Kent,  claufa  domum  et  horreum  JaV.^J/  ' 
ipfius  IVillielmi  Maddox  fregerunt  et  intraverunt,  ac  di-  bieaking  and 
^erfa  bona  et  catalla  ipforum  Willielmi  Maddox  et  Robertl  Godfrey,  ^^"["^o/'^^ 
ij/z.  unam  vaccam,  and  feveral  other  goods  particularly  mentioned  and  taking  a- 
in  the  declaration,  adtunc  et  ibidem  ceperunt  et  afporta-verunt,  &c.  way  the  goods 
On   not  guilty  pleaded,  the  jury  found  a  verdid  for  the  plaintiffs  q^  ^^^  gyj]'^ 
againft  all  the  defendants,  and  gave  them  20  /.  9  s.  damages  befides  pleaded,  ver- 
cofts.     And  Hilary  term   10  Geo.  1723,  Mr.  Fazakerly  moved  in  Jj^Jj'^/^^^ 
arreft  of  judgment,  that  the  two  plaintiffs  had  joined  in  an  aftion  indre  d'ama- 
of  trefpafs  for  breaking  and  entring  the  clofes,  houfe  and  barn  to  ges.  judgment 
which  cne  of  them,   viz.   Robert  Godfrey  had  no  title  j  and  by  ^^^J^ "' 

y  Z  confe- 
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confequence,  if  judgment  Hiould  be  given  for  the  plaintiffs,  God'- 
J'/ry  would  recover  damages  for  breaking  the  houfe,  Gfc.  to  which 
he  had  no  right,  and  had  fuftained  no  damage  by  the  breaking 
and  entry  thereof  Of  which  opinion  the  lord  chief  juftice  Pratt 
and  the  other  iudges  feemed  to  be,  and  therefore  a  rule  was 
made,  to  ftay  the  judgment,  till  it  fhould  be  moved  by  the 
plaintiffs.  And  afterwards  it  being  moved  this  term  May  the  7. 
my  felf  and  my  brothers  Pcivys  and  Fortefciie  being  clear  of  that 
opinion,  judgment  was  arrefted  abfolutely,  abj'ente  Reynolds. 

S.  C.  8  Mod. 

flcra.623.  Steed   verf.    Layner. 

s  c. 

a/ww/°"in"  '  I  'HE  execution  of  a  writ  ol  fare  fieri  inquiry  was  fet  afide, 
quiry  was  fet  _|_  upon  a  motion  of  my  brother  Whitaker,  becaufe  no  notice 
afide,  becaufe  ^^^  given  of  the  time  the  writ  was  to  be  executed,  for  which 

no  notice  was  ''       .     .  „-  ■  •  j   r     •  t     i  i    t     r  • 

given  of  the  purpofe  It  IS  neceflary  to  give  notice ;  and  lo  it  was  held  before  in 
time  of  execu-  the  like  cafe,  Tritt.  9  Geo.  B.  R.  and  an  inquifition  took  on  fuch 
^y°"t  °  '  ^  a  writ  fet  afide.  And  it  is  not  like  executions  by  ekgity  or  on 
No  notice  ne-  extents,  in  which  cafes  notice  is  not  ufually  given. 

ceflary  either 
of  execution  of 
e/rg!!i  or  ex-  . 

tents.  Baker  verf.   Bacne. 

Intr.  Mic/j.  1 1  Geo.   B.  R.     Rot.  200.    Error  C.  B. 
Damages        '~~S~^  HE  plaintiff  brought  an  aftion  on  the  cafe  againfl:  the  de- 

"iveii  on  the         ■  -  .  „    .  .  .     .    .         . 


1 


jation. 


wnt'of"inqui-  »  fendant  for  money  laid  out  and  neceffiries  provided  by  the 
ry  for  more  plaintiff  for  the  defendant's  fons,  to  whom  the  plaintiff  was  by 
tune  than  laid  the  defendant  appointed  their  tutor,  &c.  and  the  plaintiff  laid  the 
promife  to  be  made  by  the  defendant  to  the  plaintiff  1 9  Jiine 
1 71 8.  to  pay  the  plaintiff  for  the  neceffaries  he  Ihould  provide  for 
the  fons,  and  the  money  he  fliould  lay  out  for  them,  &c.  and 
avers  he  continued  their  tutor  for  five  years  and  nine  months, 
and  during  that  time  found  them  neceffaries,  Cjc.  which  came  to 
140/.  Judgment  was  given  againfl  the  defendant  by  «z7  dicit  in 
C.  B.  and  the  writ  of  inquiry  was  executed  the  3d  of  February, 
10  Geo.  1722.  and  the  inquifition  found,  that  the  plaintiff  fu- 
llained  damages  occafmne  praemijforiim  ultra  mifa  et  ciiftagia  129/. 
9  s.  and  1 1  d.  And  final  judgment  being  given  for  the  plaintiff  in 
the  Common  Pleas,  the  defendant  brought  a  writ  of  error  in  the 
King's  Bench.  And  Monday  May  3.  this  term  the  judgment  of 
the  Common  Pleas  was  reverfed,  becaufe  the  jury  on  the  writ  of 
inquiry  have  given  damages  for  neceffaries  provided  after  the  adion 
commenced,  and  to  a  time  after  the  writ  of  inquiry  was  executed  j 

for 
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for  the  promife  being  laid  to  have  been  made  the  nineteenth  of 
"June  171 8.  and  that  the  plaintiff  had  provided  the  neceflliries, 
Gfi-,  from  that  time  for  five  years  and  nine  months  next  follow^ing ; 
that  time  did  not  expire  till  the  nineteenth  of  March  1723.  com- 
puting calendar  months,  and  not  till  about  the  25th  or  26th  of 
Tebruary,  computing  lunar  months. 

Brace  verf.  Daniel.     Erro?-  C.  B. 


aration  in 


TRefpafs  ^7  et  armis  for   taking  and  detaining  the  plaintiff's  Dedar 
cattle.     The  plaintiff  declared,    that  the  defendant  Samuel  "^fP^^'  ^- 
Daniel,  March  20,    1718.   vi  et  armis  at  Averton  in  EJex,   ce-tnL°^\tll 
perunt,   abduxerwit  et  afportaverunt  a  mare,    a  bull,  &c.    of  the  cepcmnt,  ah- 
plaintiff's.     After  judgment  by  nil  dicit  a  writ  of  inquiry  vvas  f^"*''''""'' ^"^^ 
executed,  and  damages  found  for  the  plaintiff,  and  final  judgment 
given  for  him.     Upon  which  the  defendant  Daniel  brought  a  writ 
of  error  in  the  King's  Bench,    and   the  judgment   was    reverfed 
May  7.  this  term ;  becaufe  the  verbs  being  in  the  plural  number, 
there  was  no  pofitive  charge  that  the  defendant  took  the  cattle. 

John  Mayne  verj.  Daniel  Harvey. 


IN  an  indebitatus  ajfumpfif,  and  quantum  meruit,  for  goods  fold  '^'"' ^^  ""  ' 

and  delivered  by  the  plaintiff  to  the  defendant ;  the  defendant  |i!e\aio''n!  buf  i 

pleaded,    that  the   plaintiff  aSiionem  fuam   inde  habere  feu  manu-  only  of  the  ^ 
tenere  verfus  eum  7ion  debet,    and  then  fet  out  the  adt  of  parlia-  «^^<=""''°- 
ment  of  the  ninth  of  the  King,  intituled  an  adt  for  more  effedlual 

execution  of  juftice  in  a  pretended  privileged  place  in  the  parifh  of  '■ 

St.  George  in  the  county  of  Surrey,  commonly  called  the  Mint,  and  i 

then  brings  himfelf  within  the  benefit  of  that  a<ft.     And  on  de-  j 

murrer  April  21  in  this  term  judgment  was  given  for  the  plaintiff,  ' 
becaufe  this  plea  cannot  be  pleaded  in    bar  of   the  adicn,    but 
only  in    bar    of  the    execution.     Mr.    Alartin    council    for    the 

plaintiff.  • 


Robert 
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Robert   Kerry  and   Mary  his  wife,    formerly  wife    of 
Robert  Allfounder,  againji  William  Kent  and  others. 

Intr.   Mich,  ii  Geo,    B.  R.     Rot.  291. 

s.  c.  8  Mod.  F7RROR  upon  a  judgment  given  on  a  writ  of  doiver,  brought 
Vc  I  Stra  *--'  ^y  ^^^^  demandants,  wherein  the  demandant  Mary  demanded 
6j;.  her  dower  of  fifteen  acres  of  land,    three  mefuages,    three  tene- 

Dowerdoes    jyjents,  a  brewhoufe,  &c.  in  Debcnham  and  IVinfion  in  Suffolk  (as 
tt-nemcnt.^     being  iormsxly  Wik  oi  Robert  Allfoundcf,  &c.)    The  tenants  con- 
7auts  temps     feffcd  the  aftion,  and  pleaded,  that  from  the  time  of  the  death  of 
pnji  pleaded,   j^^/j^f.^  jH [jr wider  they  always  were  and  yet  are  ready  to  render  the 
demandant  A'lary  her  dower.     Whereupon    judgment  was   given 
for  the  demandants  to  recover  feifin  of  one  third  part  of  the  faid 
fifteen  acres  of  land,  three  mefuages,  three  tenements,  C:Sc.  and  a 
writ  of  feilin  ifibed  returnable  March  1 5.  and  a  writ  of  inquiry  of 
damages,  to  inquire  what  damages  the  demandants  had  fuftained 
by  reafon  of  the  detaining  the  dower  from  the  day  of  fuing  the 
original  writ  to  the  ifiliing  the  writ  of  inquiry,  returnable  March 
i^.    To  which  the  flieriif  returned,    he   had  delivered  feifin  of 
one  third  of  the  land,  mefuages,  tenements,  &c.  and  he  alfo  re- 
turned an  inquifition,   finding  that  the  demandants  had  fuftained 
damages  bv  the  detaining  of  the  dower  from  the  day  of  fuing  the 
original  writ  to  the  iffuing  of  the  writ  of  inquiry  30/.   15.?.  be- 
fides  cofls,  for  which  and  cofts  judgment  was  entred  for  the  de- 
Ejaament       mandants.     And  now  upon  a  writ  of  error  brought  in  the  King's 
does  not  he  dt  ggn^h  ferjeaut  Comyjis  for  the  plaintiff  in  error  infifted,  that  a  writ 
tcncmmto.       01  dower  would  not  he  of  a  tenement,  it  being  a  word  of  an  un- 
3  Leon.  2:8.  certain  fienification,  and  therefore  the  fheriff  could  not  eive  feifin 

\f\f       AC  *^ 

Payne  ^^^  °^  '^-  Secondly,  that  the  judgment  for  the  recovery  of  damages 
Cro.jac.  125,  was  erroneous ;  firft,  becaufe  by  the  ftatute  of  Merton,  20  Hen.  3. 
6-'.  cap.  I.  the  demandant  in  dov/er  is  not  to  recover  damages,  unleis 

2  iviod.  23S.  ^^i"  liusband  died  feifed ;  and  upon  this  record  it  does  not  appear, 
the  husband  died  feifed.  Co.  Lit.  32.  b.  fecondly,  the  tenants 
have  pleaded,  they  always  were  ready,  and  yet  are  ready,  to  render 
the  dower,  in  which  cafe  they  fhall  anfwer  no  damages.  Mr. 
RclVc  for  the  demandants  in  dower  and  the  defendants  in  the 
writ  of  error  infifted,  that  the  plea  of  touts  temps  prjji,  (sf. 
can  be  only  pleaded  by  the  heir  in  bar  of  damages,  Co.  Lit.  32,  33. 
and  it  does  not  appear,  that  any  of  the  tenants  was  heir  at  law, 
and  therefore  this  plea  in  this  cafe  could  not  prevent  the  deman- 
dants from  recovering  damages.  He  admitted,  that  the  judgment 
for  tlie  damages  could  not  be  maintained,  becaufe  it  was  not  fug- 
2  gefted» 
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gefted,  that  the  hufband  died  fcifed  ;  but  yet  he  faid,  the  judg- 
ment might  be  reverfed  as  to  that,  and  be  affirmed  as  to  the 
dower,  if  the  demand  was  rightly  made.  For  the  judgment  for  the 
damages  was  founded  on  the  ftatute  o(  Merton,  and  the  judgment 
for  the  dower  is  a  judgment  at  common  law  ;  and  therefore  though 
tlie  judgment  for  the  damages  fliould  be  reverfed,  yet  the  judgment 
for  the  dower  might  ftand.  And  he  compared  it  to  Specoi's  cafe, 
c  Co.  s^i  59-  where  in  a  guare  impedit  judgment  for  the  recovery 
of  the  prefentation  was  affirmed,  though  there  was  an  error  in  the 
judgment  for  the  recovery  of  the  damages.  Then  Mr.  Reeve  in- 
fifted,  that  a  writ  of  a  third  part  trium  tetiementorum  was  good  in 
dower  (where  the  fame  certainty  is  not  required  as  in  other  writs) 
and  therefore  a  demand  of  dower  de  libera  tenemento  is  good.  F.  N.  B. 
148.  A.  So  an  affife  or  writ  of  dower  lies  of  a  croft  or  cottage, 
S  Hen.  6.  3.  Bra.  dower  92.  and  yet  a  praecipe  does  not  lie  of  a 
cottage ;  and  if  this  declaration  had  been  ill  on  a  demurrer,  yet  now 
the  tenants  have  confeffed  this  demand  as  laid,  and  therefore  that 
makes  the  count  good  ;  like  the  cafe  of  Slack  verf.  Bowfal,  Cro.  Jac.  i 

668.  the  plaintiff  declared,  that  the  defendant  being  indebted  to  the 
plaintiff  in  5  /.  pro  redditu  antetunc  debito,  promifed  to  pay  the  5/. 
when  requefted,  &c.  the  defendant  pleaded  payment,  and  on  iffue 
joined  verdidt  againft  the  defendant ;  and  the  court  held  the  declara- 
tion was  made  good  by  this  plea  of  payment,  though  it  was  not 
fliewn,  when  the  rent  became  due,  nor  for  what  term,  nor  upon 
what  contradl.  So  Cro.  Jac.  682.  Bucklaitd  "cerf.  Otely,  debt  for 
rent  upon  a  demife  of  lands  at  Creek,  and  of  feveral  other  clofes,  and  i-i 

did  not  {hew  where  thofe  clofes  lay  j  the  defendant  pleaded,  the  ; » 

plaintiff  had  entred  into  part  of  the  lands  at  Creek,  &c.  and  on  iffue 
thereupon  verdidt  for  the  plaintiff;  and  the  court  held  this  plea  of 
collateral  matter  had  aided  this  omiffion  in  the  declaration,  which 
would  have  been  good  caufe  of  demurrer. 

But  the  court  was  of  opinion,  that  this  declaration  was  fo  uncer- 
tain, that  the  confeffion  could  not  help  it ;  becaufe  the  Iheriff  could 
not  tell  of  what  he  was  to  give  feifin  ;  for  thefe  tenements  might  be 
houfes  or  lands,  or  any  thing  elfe  that  might  be  held ;  and  there- 
fore the  cafe  cited  by  Mr.  Ree-ve  does  not  come  up  to  the  prefent 
cafe.  And  judgment  was  reverfed  for  this  reafon,  May  4.  and  no 
opinion  given  as  to  the  other  points  made  by  him.  See  Cro.  Jac. 
621.  Herivard  verf.  Cavendijh. 


8  A  The 
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S.  C.  8  Mod. 
366. 

Conviiftionfor 
eurfing  and 
fwearing. 


The  informa- 
tion defcribed 
the  defendant 
to  be  a  gentle- 
man and  a- 
bove  16.  and 
though  the 
oath  of  the 
witnefs  did 
not  exprefly 
(wear  that, 
yet  fince  it 
was,  that /"•««- 
Stilus  the  de- 
fendant did 
fvvear,  ts'c. 
held  good. 


The  oath  of 
the  wicnefs. 


Defendant 
lieard. 


The  King  verf.  John  Tucke. 

TH  E  defendant  Tucke  was  convifted  upon  the  ftatute  of  6  G? 
7  in//.  3.  c.  11.  for  profane  curfing  and  fwearing,  by  Mr. 
"TutJji/l  a  juftice  of  peace   for  Axbridge  in  Somerfetfiire.     The  con- 
viction being  removed  by  certiorari  into  this  court  fet  out,  that 
the  20th  oi  Ju/y  10th  of  the  King,  John  F/oiver  of  the  faid  town 
and  parilh  of  Axbridge  comes   before  the  faid  juftice  of  the  peace, 
and  informs  him,  that  Jo/on  Tucke  of  the  faid  town  and  parifh  of 
Axbridge,  then  or  at  any  time  after  no7i  exijiens  fervus,  nee  labo~ 
rator,  nee  mi/es  communis,  Ang/ice   a  common  foldier,  nee  nauta, 
Ang/ice  a   common  feaman,   fed  adtunc  exiftem  generofus  et  ultra 
aetatem  fexdecim  annorum,   within  ten  days  then  laft  paft,  viz.  the 
faid   20th  of  'Ju/y  at  the  town  and  parifh  aforefaid,  did  profanely 
fwear  four  profane  oaths,  and  fets  them  out ;  contra  formam  Jia- 
tuti  in  hujufmodi  cafu  nuper  editi  et  proviji,  et  fupcrinde  praedi£lu% 
yo/jannes  Flower,    adtunc   et  adhuc  exijiens   crcdibiiis   tejiis,  poftea, 
fci licet  27th  of  the  fame  Ju/y,  in  his  proper  perfon  comes  before 
me  the  faid  Jolm  TutJ:iU,   then  being  a  juftice  of  the  peace,   tic. 
et  facr amentum  fiiuni  corpora/e  fuper  facrofanSia  Dei  evange/ia  ad 
dicendum  veritatem  de  et  fuper  praemijjis  praedi6lis  in  informatione 
praediSla  fuperius  praeftat  before  me  the  faid  juftice,   tic.    prae- 
di6lufque  Johannes  F/ower  fic  juratus  cxiftens  dicit  dcponit  et  jurat 
fuper    facramentum    fuum  praediSium  de   et  fuper  praemiffis   prae- 
di-^is  in  informatione  praedi5fa  fuperius  fpeeijicatis,    that   the   faid 
Jof^n  Tuc/ie  the  faid   20th   day  of  July  at  the  town   and   parirti 
aforefaid,   did  then  and  there  profanely  fwear  four  profane  oaths, 
and   fets    them   out;  contra  formam  ftatuti  in  hujufmodi  cafu  editi 
et  provifi ;  Juper  quo  praediSius  'Johannes  Tucke  poft  fummomtionem 
ei  ad  relpondendum  de  et  juper  praemijjis  praediSlis  in  informatione 
contentis  prius  in  hac  parte  debito  ?nodo  J'aBam,  poftea,  j'ciiicet  the 
faid  27ih  day  of  y^^A' at  the  town  and  pariOi  aforefaid,  before  me 
the  faid  John  Tiit/jiU  then  being  a  juftice,  ^c.  comes  in  his  pro- 
per perfon,  ac  omnibus  et  fmgu/is  ?}rateriis  in  informatione  praedi5fa 
contentis    et   evide?itiis  praedi£lis   fuperinde    datis    per  praediQum 
JoJoannem  Tucke  auditis   et  p/ene  inte//eBis  exiftentibus,    idem  Jo- 
hannes Tucke  per  me  praefatum  jufticiariwn  a//oeutus  eft,    quomodo 
fe  've//et  de  et  in  materiis  praedidiis  in  informatione  praediBa  verfiu 
eum  objeSlis  et  fpecifcatis  defendere  et  aequietare,    et  fiquid  pro  fe 
baheat  vel  dicere  fciat,    quare  ipj'e  idem  Johannes  Tucke  de  prae- 
miffis praediclis  in  i?}for?natione  praediBa  contetitis,    et  ei  in  forma 
praediBa  fuperius  impofitis,    7ion  convificatur ;  et  quia  per  me  prae- 
fatum  jufticiarium    auditis  et  p/ene    intelleBis    omnibus  et  fingu/is 
per  ipfum  Jo/jannem  Tucke  in  defefifwne  fua  de  et  fuper  praemiffis 

in 
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in  itifonnatione  praediSia  fuperius  allegatis^  tnanlfefte  mihi  praejato  I 

jufticiario    conjlat,    praediElum   Johannem   'Tucke  ejfe  culpabilem   de  I 

pracmijfis  praedi£lis  in  informatione  praediSia  fpecijicatis  et  ei  impo-  "j 

fitis^  niodo  et  forma  prout  in  et  per  informationem  praediBavi  fuperius 

/ilkgatur -^  ideo  conjlderatum  eji  per  mc  praefatum  jicjiiciarium,  g^oc^  Coayiatd.  j 

pracdiSlus  Jchaniies  Tucke  per  tejlimonium  praefati  Johannis  Flower 
credilnlis  teftis  fuper  facramentum  fuum  praediBum  coram  me  pracfato 
jufticiario  ut  praefertur  praejlitum  de  praemijjis  praediSlis  in  infor^ 
matione  praediSla  fpecijicatis,  et  ei   ut  praefertur   impofitis,  convin- 

^atur  et  conviBus  fit  fecundum  forniam  jlatuti  in  hujufmodi  cc.fu  editi  i 

et  provi/i ;  et  quod  praediElus   'Johannes   Tucke  forisfaciat  fummam  \ 

c£io  folidorum  pro    offenfis  fuis  praediBis,  fcilicet  duos  foiidos  pro  \ 

quoJibet   offenfo  praediBo,    Icuandam  et  fohendam  fecundum  formam  j 

flatiiti  praediBi  in  hujufmodi  cafu  editi  et  prcvifi :  in  a  jus  rei  te-  \ 

jiimonium  ego  praefntus  Johannes  Tut  hill  generofus  jufticiarius  prae-  \ 

xiiBus  huic    recordo  jnanum  meum   et  figillum  meum  appofui,    apud  ! 

i)illam    et  parochiam  praedi£ia?n,   diBo  vicefimo  feptimo   die  Jtdii,  \ 

anno  regni  dicti  domini  regis  nunc  decimo  fupradicto.  | 

Mr.  Fazakerley  for  the  defendant  took  two  exceptions  to  this 
convidlion  ;  firfl,  that  it  did  not  appear,  of  what  degree  the  defen-  1 

dant  was,  for  tlie  ftatute  of  6  Gf  7  Will.  3.  cap.  11.  makes  a  dif-  ] 

ference  in  the  punifliment  according  to  the  degree  of  the  offender ;  \ 

for  a  fervant,  labourer,  common  foldier,  or  common  feaman,   for  ; 

the  firft  offenfe  is,  if  convidted,  to  pay  one  (hilling,  every  other  i 

perfon  for  the  firft  offenfe  two  (hillings;  fecond  exception,  it  did  'i 

not  appear  of  what  age  the  defendant  was,  for  if  he  was  above  (ix-  i 

teen,  if  he  did  not  pay  the  money,  and  no  diftrefs  was  to  be  found, 
he  was  to  be  fet  in  the  ftocks ;  if  under  fixteen,  in  fuch  cafe  he  is 
•to  be  whipt :  now  although  in  the  information  fet  out  in  the  con- 
vi<flion  Joljn  Floiver  informs  the  juftice,  that  the  defendant  was  not 
a  fervant,  nor  labourer,  nor  common  foldier,  nor  common  feaman, 
but  a  gentleman,  and  above  fixteen  years  of  age ;  yet  that  was  not  • 

proved  by  the  evidence  given  by  the  witnefs  as  fet  out  in  the  infor-  i 

mation,  which  he  infifted  it  ought  to  be  ;  as  in  conviftion  for  deer-  If  tlie  county 
ftealine,  the  county  where   the  offenfe   was  committed  was  only  ^J'''^'^^'^"''' 

.  °       ,    ■  1        /   r  •  •  -1  -1  r    1  ■  '    fie^lirg  was 

mentioned  in   the  information,  and  not  in  the  evidence  or  the  wit-  commmeii  is 
nels;  and  therefore  that  not  appearing  to  be  proved,  the  conviction  rot  proved  by 
was  quaflied.     But  the  court  were  of  opinion,   that   fince  it  was  ||,oJ^h"a.d  i*a  j 

alleged  in  the   information,  that  the   de(endant  non  exi/lens  fcrvus  the  inforoia.  1 

Jiec  laboratory    nee   miles  communis,   nee  naida,  fed  adtwic    esilfens  "°^'> '' •  ' 

generofus  et  ultra  aetatem  fexdecim  annorum,  &c.  and  the  witnefs 
fwore,  that  praediBus  lohamies  Tucke  did  fwear,  &c.  that  was 
fufficient,  snd  much  different  from  the  £&{'&  of  the  convidion  of 
deer-ftealing  ;  for  here  the  perfon  as  defcribed  in  the  information  is 
defcnbed  by  the  pracdiBuSy  but  in  that  cafe  the  juftices  of  the  peace  j 

3  have  J 
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have  no  jurifdidion,  unlefs  it  is  proved  to  be  committed  in  their 
county;  and  mentioning  the  county  in  the  information,  without 
proving  it,  is  not  fufficient.  And  the  convidtion  was  confirmed, 
n'iji,  &c.  and  no  caufe  was  afterwards  ftiewn,  jipril  21,  1725. 

Phillibrown  againjl  Ryland  and  others. 
Intr.   Pafch.   8  Geo.     B.  R.    Rot.   24.3. 

8  C.  8  Mod.  ^ASE.  The  plaintiff  declares,  that  11  July  1721.  and  long 
s?c.  iStra.  V.V  before  and  always  from  that  time  ^ttc«/^«^,  he  was  and  now 
624.  is  an  inhabitant  and  parifhioner  paying  fcot  and  bearing  lot  in  the 

Cafe  for  hin-  parifh  of  St.  Botolph  Bijl.'opfgate  in  the  ward  of  Bijhopfgate  London, 
dering  an  in^  ^^^j  ^^  ^^^]^  inhabitant  and  parifhioner  he  the  faid  plaintiff  jwj  et  pri~ 
veftryman  to  'ullcgtum  habet  et  habere  dcbuit  et  debet  conveniendi  et  praefens  exi- 
meet  theveftry^^y, J/  ^^  confukndufn  traSiandum  et  deliberandum,  et  votum  et  fuf- 
rnahoufe  fragitim  fuum  dandmn,  in  every  veftry  of  the  inhabitants  and  pa- 
where  the  ve-  rifhioners  of  that  parifh  held  and  to  be  held  for,  in  and  within  the 
ftry  was  met.  ^^jj  parilh,  pro  de  et  concernente  res  tnaterias  et  negotia  publica 
The  plaintiff  JpeSlcwtici  et  perttuentia  ad  five  tangentia  reparationem  ecckfiae  pa- 
and"pari(hio-  ^ochtalis  parochiae  praediSiae,  aut  monetam  collect  am  feu  colligendam, 
ner  intituled  to  kvatam  feu  kvandam,  ac  rat  as  affejjamenta  vel  taxationes  fa5l  a  Jeu 
be  at  veilries.  Jacienda  pro  tall  reparatione,  aut  pro  de  et  concernente  aliquas  alias 
Thebufinefs  res  materias  et  negotia  in  vel  per  talcin  ajjemblationem  aut  congrega- 
o  t  eve  ry.  fj^^jj^^jj  negotianda  tranfigenda  jive  ordinanda  fpeBantia  et  pertinentia 
ad  five  tangentia  commodum  et  bonum  publicum  parochiae  praediBae, 
vel  pro  de  et  concernente  aliqua  alia  res  jnaterias  et  negotia  parochi- 
nlia,  quae  in  vel  per  talem  affemblatiomm  aut  congregationem  nego- 
Veftry  held  tiari  tranfigi  feu  ordinari  folent  et  dcbent :  and  whereas  a  veftry  of 
room  cai'ied*  ^'^^  inhabitants  and  parifhioners  of  the  faid  parilh  was  held  the  faid 
the  veftry  1 1  th  of  yuly  in  quodam  loco  vocato  romea  veftiaria,  Anglice  the 
room.  velby  room,  prope   adjungente  to  the  faid   parifh-church  exiflente 

ufuali  loco  ubi  tales  afjcmblationes  aut   congregationes  tcncri  et  haberi 
folitae  et  confuetae  fuerunt,  viz.   apiid  London  pracdic^um,   in  paro- 
chia  et  war  da  praediBis,  et  adtunc  et  ibidem  diver fi  inhabitantes  et 
parochiani    diBae  parochiae  parcchialiter   convenerunt   et  praefentes 
Juerunt,  Anglice,   a  veflry  was  held,  fecundum  notitiam  eis  i?ide  prius 
datam,  ad  confulendum,  traBandum  et  deliberandum,  et  vota  et  fuf- 
fragiafua  dandum,  pro  de  et  concernentia   diverfa  publica  res  mate- 
rias et  negotia  fpeBantia  et  pertinentia  ad  five  tangentia  reparationem 
ccclefme  praediBae  ac  commodum  ct  bonum  publicum  parochiae  prae- 
diBae ;  and  that  the  faid  T'homas  Phiiiibroivn  then  and  there  being 
an  inhabitant  and  parifhioner  of  tlie  faid  parifh,   paying  fcot  and 
P'.aimiff  of.     bearing  lot  as  aforefaid,  paratus  fuit  et  feipfum  obtultt,  durante  af- 
ike  room.'^  '^  f'-'"^^^^'^"'^  ^«^  congregationc  ilia,  intr  are  in  praediBum  locum  voca- 
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turn  romeam  veftiariam,  where  the  fald  veftry  was  then  held,    ad 
tonfidendum,  tra£f(i}idum  ct  deliberandum,  et  votum  et  fuffragium  fua 
danditm  in  ajpmblatione  ant  congregatione  ilia,  de  et  concenientia  res 
materias  et  ncgotia  parochialia,  quae  ibidem  ttmi  tranJaBa  et  tradlaia 
fuerunt  aut  forent ;  but  the  defendants  prae7)iijfa  praediSfa  bene  jci- 
entes,  fed  machinantes  et  intendentes,  the  faid  T.  P.  in  ea  parte]  dam- 
nijicare,  et  de  jure  et  privilegio  Jiiis  de  et  in  pracmij/is  praedictis  im- 
pedire  et  totaliter  frujlrare  et  deprivare  the  faid  T.  P.  e  loco  prae- 
di£lo  where  the  faid  veftry  was  held,  excluferunt  et  extratejmernv.t, 
that  they  the  faid  7".  P.  in  eiindetn  locum  durante  ajjemblatione  aut 
congregatione  ilia  intrare  adtunc  et  ibidem  objlruxerunt  et  pejiitus  re- 
cufa'verunt,   ac   oftium  loci  illius  verfus  ipjum  1".  P.   occluferunt,    et 
praediBuni  oftium  fic  occlufum  diu,  fcilicet  per  fpcitium  duarum  ho-  Defendant 
rarum,  contijiuaverunt ;  per  quod  the  f^ud  T".  P.  ex  eadeni  ^-w^Vrt- kept  him  out. 
tione  aut  congregatione  parochiali  penitus  exclufm  fuit,  et  coifulere,  ^^^^  J"' J,''" 
traSlare  vel  deliberare,  aut  votum  et  fuffragia  fua  ibidem  dare,  dum  him. 
diverfa  publica  rei  materiae  et  negotia  fpeSlantia  et  pertifiejitia  ad 
Jive  tangentia  reparationem  ecclefiae  praediBae,   ac  commodum  et  bo- 
num  publica  parochiae  praediSlae  per  alios  inhabitantes  et  parochiaJios, 
Jic  ut  praefertur  parochialiter  convent os  et  praefentes  exiftentes,   nego- 
tiata  tranfaBa  et  ordinata  fuerunt,  abfqiie  aliqua  legitima  caifa  to- 
taliter impeditus  fuit.     Then  there  was  another  count  for  keeping 
the  plaintiff  out  of  a  veftry  held  the  15th  0I  Avguft  1721,  in  the 
fame  manner ;  damages  50  /.     To  this  declaration  the  defendant 
demurred,  and  {hewed  for  caufe  of  demurrer,  that  it  did  not  appear 
by  the  declaration,  that  the  plaintiff  was  damnified  in  any  maqner, 
and  that  the  declaration  was  uncertain,  doubtful,  and  wanted  form. 
The  plaintiff  joined  in  demurrer.     Serjeant  Brantbwaite  for  the  de- 
fendant infifted,  that  this  adion  could  not  be  maintained,   becaufe 
veftries  are  voluntary  meetings  of  parifliioners  only,  and  looked  on 
in  law  as  fuch,  and  therefore  it  was  neither  an  injury  or  damage  to 
the  plaintiff,  to  keep  him  out  of  fuch  a  meeting  of  the  parifliioners. 
In  the  next  place,  if  (hutting  the  door,  and  keeping  the  plaintiff 
out,  was  a  damage,  it  was  no  more  than  a  publick  damage,  for 
which  no  adion  on  the  cafe  would  lie ;  but  to  maintain  fuch  an 
adion,  there  ought  to  be  a  particular  damage ;  as  if  a  common 
highway  is  ftopped,  every  perfon  that  goes  that  way  receives  a  da- 
mage by  the  obftrudion  ;  but  yet  becaufe  the  damage  is  common 
to  all  perfons  paffing  that  way,  no  one  can  maintain  an  adion  on 
the  cafe  for  it,  unlefs  he  fuffers  fome  damage  particular  to  himfelf. 
5  Co.  73.  Williams's  cafe;    Co.  Lit.  56.    Cro.  Jac.  446.    Fowler 
againft  Saunders.      So  Williams's  cafe,     5  Co.  72.    was  an  adion  j^r^^^,  j^^. 
brought  by  the  lord  of  the  manor  againft  a  vicar,  for  not  celebrating  Stone  verf. 
divine  fervice  in  his  chapel  in  his  manor  ,  and  it  was  laid,  that  the  Toakemaiu 
vicar  and  all  his  predeceffors  time  out  of  mind  had  ufed  to  celebrate 
divine  fervice  in  that  chapel,  and  to  adminifter  the  facrament,  to 
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the  plaintiff"  and  iiis  anceflors,  G?c.  ac  bominibus  fervientibus  ef  ie- 
nentibiis  Jiih  j  and  held  the  adlion  would  not  lie,  becaufe  by  the 
fame  reafon  as  the  lord  might  have  an  adion,  every  tenant  might 
have  an  adlion,  and  fo  an  infinite  number  of  adions  for  one  de- 
fault. So  Cro.  JciC.  368.  Ford  nierf.  Hoskins,  cafe  will  not  lie 
againft  a  lord  of  a  manor,  for  refufing  to  admit  a  copyholder,  by 
the  perfon  to  be  admitted.  Nor  does  an  adion  lie  againft  the  owner 
of  a  common  ferry-boat,  for  refufing  to  let  a  perfon  pafs,  Salk.  1 2. 
Payne  •verf.  Partj-idge,  unlefs  he  receives  fome  particular  damage 
thereby.  And  if  fuch  fuits  as  thefe  fliould  be  allowed,  it  would 
occafion  a  multiplicity  of  adions,  which  the  law  always  difcoun- 
tenances.  Secondly,  lie  infifted,  that  if  an  adion  of  fuch  a  nature 
would  lie,  yet  the  plaintiff  has  not  fufficiently  intituled  himfelf  to 
it ;  becaufe  it  does  not  appear  by  the  declaration,  that  the  parifliio- 
ners  had  a  right  to  hold  their  veftries  in  this  room  ;  for  notwith- 
ftanding  any  thing  alleged  therein,  the  room  might  be  a  part  of  the 
defendant's  houfe ;  and  it  is  not  alleged,  that  the  parifhioners  ufed 
time  out  of  mind  to  meet  in  this  room,  and  hold  their  veftries 
there. 

Mr.  Boioes  for  the  plaintiff  infifted,  that  the  inhabitants  of  a 
pari/h  paying  fcot  and  lot  might  affemble  in  veftry,  and  make  ratesj 
and  every  fuch  inhabitant  had  a  right  to  be  prefent  at  fuch  meet- 
ings, and  give  his  vote.  In  5  Co.  63.  it  is  argued  by  the  counfel, 
and  not  denied  by  the  court,  that  inhabitants  of  a  ville  without  any 
cuftom  may  make  by-laws  for  repairs  of  the  church,  or  of  a  high- 
way, or  of  any  fuch  thing,  which  is  for  the  publick  good.  See 
44  Ed.  3.  19.  And  to  this  purpofe  they  are  a  corporation,  i  Mod. 
194.  Rogers  verf.  Davonint.  2  Mod.  8.  5  Co.  by.  Jeffery'^  cafe. 
The  church-wardens  ought  to  fummon  the  parifhioners  to  meet 
and  make  a  rate  for  the  repair  of  the  church,  and  that  need  not  be 
from  houfe  to  houle,  but  a  general  publick  fummons  at  church  is 
fufficient.  I  Mod.  236.  and  the  cafe  of  St.  Mary  Magdalen  Ber- 
mondfey.  2  Mod.  222.  Gibf.  Codex  zio.  i  Salk.  165.  The  pa-, 
rifliioners  have  a  right  to  chufe  of^cers,  as  by  cuftom  church-war- 
dens, 5  Mod.  325.  Salk.  166.  and  thofe  parifliioncrs  that  have  a 
, right  to  eled,  have  a  right  to  be  at  the  meeting,  which  is  the  veftry. 
That  an  adion  ftiould  therefore  lie,  for  obftruding  and  hindering 
the  pariduoners  from  being  prefent  at  fuch  an  aficmbly,  fills  within 
the  reafon  of  the  cafe  of  Jl//:by  and  White,  Salk.  19.  6  Mod.  45. 
And  an  information  or  indidrnent  will  not  lie,  as  in  cafe  of  a  com- 
mon nuflince.  Secondly,  as  to  the  exception  to  the  declaration  he 
argued,  it  was  well  enough,  becaufe  it  is  laid  that  this  room  was 
the  ufual  place  where  fuch  aftemblies  te?ieri  et  haberi  folent  et  cm" 
fuetae  fuerunt,  and  that  the  parifliioners  were  then  there  affembled  j 
and  if  it  was  the  defendant's  room,  yet  if  he  had  let  it  out  tor  the 
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parlihioacrs  to  hold  their  veftry  in,  he  could  not  fliut  the  door 
againft  any  of  them ;  and  that  there  was  no  occafion  to  lay  an 
exprefs  cuftom  for  all  the  paridiioners,  for  if  their  veftry  was  u 
feledl  veftry  (if  by  law  there  can  be  any  fuch)  the  defendant  ought 
to  have  pleaded  it ;  though  lie  looked  upon  it  that  feledl  veflries 
were  only  encroachments.  Whether  the  adtion  would  lie  or  not, 
if  the  declaration  had  been  good,  the  court  came  to  no  refolution. 
And  judge  Fortcfcue  feemed  to  be  ftrong  in  opinion,  that  the  adion 
would  not  lie.  But  as  to  the  declaration,  the  court  was  unami- 
mous,  that  it  was  ill;  becaufe  it  is  not  fliewn,  the  parifhioners 
had  a  right  to  hold  their  veftry  in  this  room  ;  for  in  adlions  of  this 
nature  the  plaintiff  muft  fliew  a  right  in  the  thing  claimed,  and 
then  a  difturbance.  And  for  this  reafon  judgment  v/as  given  for 
the  defendant,  April  27,    1725. 


John  Burlaiid  agahij}  Jo.  Tyler  and  Mary  his  wile. 

THE  plaintiff  as   adminiftrator  of  ^o.  Burland   brought  an  Debt  in  the 
adlion  of  debt  in  the  debet  et  dctinet  upon  two  feveral  bonds  broueht  by'a'n 
entred  into  by  °John  Hohbs  deceafed,  by  which  he  bound  him  and  adminifirator 
his  heirs,    to  whom  the  defendant  Mary  -was  daughter  and  heir.  "S^'^fJ  ^^e 
The  defendants  prayed  oyer  of  the  bonds  and  the  conditions  j  the  i,>or,  wherein 
firft  bond  was  dated  21  December  1704,  of  the  penalty  of  400/.  he  bound  him- 
with    condition,  that  Jo.  Hobbs  fhould  pay   loW.   to  one  Nnth.^f.^''^'^'^ 

T->  r  1  I-     1         •         r\  i<v,  //  heirs,  is  good 

Breiver,  for  payment  whereof  the  inteftate  and  Jo.  Hobbs  were  upon  a  general 
bound  in  a  bond  of  200  /.  penalty  to  the  faid  jo.  Brewer,  but  for  dtmurrtr, 
the.  debt  of  the  faid  Jo.  Hobbs ;  the  other  bond  was  dated  17  of^'"p*,'5 
September  17 12,  of  the  penalty  of  300/.  with  condition,  that 
Jo.  Hobbs  fliould  pay  David  Tea  103/.  the  debt  of  the  faid  Jo. 
Hobbs,  for  payment  whereof  the  faid  Jo.  Hcbbs  and  the  inteftate 
were  bound  in  a  bond  of  200  /.  penalty  to  the  fiiid  David  Tea : 
after  which  the  defendants,  protefiando  that  the  feveral  fums  were 
paid  to  the  faid  Jo.  Breicer  and  David  Tea,  according  to  the  fe- 
veral conditions  of  the  faid  bonds,  pleaded,  that  the  defendant 
Mary  nee  habet  aliqtia  terras  five  tenernenta  per  haereditarium  de- 
fcetijum  de  pracdiclo  Jo.  Hobbs  pat  re  fuo  ijj  feodo  finiplici,  neque  hn- 
buit  die  impetrationis  billae  praediSfae,  nee  unquavi  pcftea,  praeter 
nmim  mejuagium  cum  pertinentiis  in  Siorgurfey  praedich,  omnia  et 
Jtngida  quae  praemijfa  non  valcnt  in  toto  centum  et  quadragintn  libras  : 
then  they  fiirther  plead,  that  the  faid  Jo.  Hobbs  the  father,  in  his 
life  by  his  obligatory  writing  bejng  lawfully  indebted  became  bound 
to  one  William  Clark  in  140/.  and  fo  being  indebted  died,  that 
debt  to  the  faid  William  Clark  not  being  paid ;  whereupon  one 
Margaret  Hobbs,  widow  of  the  faid  Jo.  Hobbs,  mother  and  guar- 
dian of  the  faid  Mary,  paid  the  faid  debt  of  the  faid  Jo.  Hobbs  to 
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the  faid  William  Clark,  and  that  that  payment  was  made  by  the 
laid  Margaret  as  guardian  of  the  faid  Mary,  and  while  the  faid 
I^.Tary  was  under  the  age  of  twenty-one  years ;  and  that  neither 
the  faid  Jo.  Tyler  nor  Mary  his  wife,  nor  the  faid  Margaret,  nor 
any  of  them,  had  any  notice,  nor  ever  knew  of  the  bonds  men- 
tioned in  the  declaration,  nor  either  of  them,  from  the  faid  Bur- 
land  the  inteftate,  nor  from  the  plaintiff,  nor  from  any  other  per- 
fon  whatfoever,  before  the  payment  of  the  faid  bond  of  the  faid 
Jo.  Hobbs  as  aforefaid  made  by  the  faid  Margaret  to  the  faid 
IVilliam  Clark ;  and  therefore  pray  judgment,  if  they  de  debito 
praedi6fo  virtute  fcripti  obligatorii  praedi5li  onerari  debeant.  To 
this  plea  the  plaintiff  demurred  generally,  and  the  defendants  joined 
fli  demurrer. 

Mr.  Top  for  the  defendants  offered  nothing  to  maintain  the  plea, 
but  admitted  that  to  be  ill ;  but  infifted  the  declaration  was  naught, 
becaufe  the  adion  was  brought  by  the  plaintiff  as  admin iflrator  in 
the  debet  and  detinet,  whereas  it  is  laid  down  as  a  rule  in  5  Co. 
Allen  34, 42.  31.  b.  Hargrave's  cafe,  that  in  all  cafes  where  executors  are  forced 
to  name  themfelves  executors  in  actions  brought  by  them,  the 
writ  fhall  be  in  the  detinet  only  ;  becaufe  the  thing  or  damages 
recovered  fliall  be  ajfets.  So  debt  for  an  efcape  brought  by  an  ad- 
miniftrator  for  an  efcape  in  the  life  of  the  inteftate  mufl  be  in  the 
detinet  only.  Stiles  232.  Martin  agalnfl  Hendlye,  becaufe  the 
plaintiff  does  not  recover  to  his  own  ufe.  Cro.  Jac.  545.  Sir  Geo. 
Reynell  againfl  Lanycallle ;  held  that  bringing  an  adtion  by  an  exe- 
cutor in  the  debrt  and  detinet  where  it  ou2:ht  to  be  in  the  detinet 
only,  is  not  matter  of  form  only,  but  a  fault  in  fubflance  after  a 
verdidl,  and  not  aided  by  the  ilatute  of  18  Eliz.  c.  14. 

Serjeant  Chappie  for  the  plaintiff  faid,  in  refpedl  of  the  debt  of 
the  heir,  the  aiflion  was  rightly  brought ;  for  as  to  her  it  ought  to 
1  Lev.  224.     be  in  the  debet  and  detinet,  becaufe  it  is  brought  upon  the  lien  by 
3  Sid  342.     vyi-iich  the   heir  is  bound,  and  is  not  brought  againft  her  en  au- 
Watton.        ^^^  droit,  as  if  the  defendant  had  been  an  executor.     And  yet  if 
fuch  an  adion  is  brought  againfl  an  heir  in  the  detinet  only,   yet 
after  verdid  for  the  plaintiff  that  would  be  cured  by  16  ©"  ij  Car.  2. 
c.  8.     Then  in  refpedt  of  the  plaintiff's  being  an  adminiflrator,  if 
■an  adminiflrator  brings  an  adion  in   the  debet  and  detinet,  where 
it  ought  to  be  in  the  detinet  only,  after  a  verdid  that  is  helped  by 
the  fame  ilatute.     i  Lev,  250.  Freivin  et  uxor  verf.  Paynton.    i  Sid. 
379.     And  by  the  lame  reafon  he  faid,  it  would  be  good  by  the 
Ifatute  for  amendment  of  the  law,  \  Ann.  cap.  16.  the  defendant 
not  having  demurred  fpecially,  and  affigned  this  caufe  of  his  de- 
murrer. 
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The  court  were  of  opinion,  that  this  would  have  been  ill  upon 
a  general  demurrer  before  the  flatute  made  for  the  amendment  of 
the  law;  but  fince  that  ftatute,  they  all  agreed,  that  an  adion  brought 
as  this  is,  would  be  good  upon  a  general  demurrer ;  and  that  in  this 
Cafe  the  defendant  having  pleaded  in  bar,  and  not  having  taken 
advantage  by  demurring  fpecially,  and  fliewing  it  for  caufe,  it  was 

;  well  enough.  That  it  would  be  good  after  a  verdid:  by  the  i6  Gf 
I J  Car.  2.  cap.  8.  the  cafe  cited  i  Lev.  250.  is  exprefs  ;  and  yet 
this  is  none  of  the  defecfts  particularly  mentioned  in  that  ftatute,  but 
came  under  the  words  [all  other  matters  of  the  like  nature  not  be- 
ing againft  the  right  of  the  matter  of  the  fuit.]  Then  that  refolu- 
tion  has  determined,  that  this  defeft  is  not  againft  the  right  of  the 
matter  of  the  fuit,  but  is  of  the  like  nature  with  the  omiffion  of  a 
profert  in  curia  of  a  bond  or  indenture,  and  the  other  things  men- 
tioned particularly  in  that  ftatute  of  16  &  17  Car.  2.  cap.  8.     Then 

'  comes  the  aft  of  4  Ann.  cap.  1 6.  for  amendment  of  the  law,  and 
enafts,  that  notwithftanding  many  of  the  fame  defeds  (fpecifying 
them)  mentioned  in  the  adl  of  16  Gf  17  Car.  2,  c.  8.  the  court 
ftiould  proceed  to  give  judgment  according  to  the  very  right  of  the 
caufe,  without  regarding  any  fuch  defeds,  or  any  other  of  like  na- 
ture, except  the  fame  ftiall  be  fpecially  fticwn  for  caufe  of  demurrer. 
This  defeat  then  not  being  againft  the  right  of  the  fuit,  as  was 
adjudged  in  that  cafe  of  i  Lev.  250.  ought  to  be  fhewn  fpecially  for 
caufe  of  demurrer,  if  the  party  would  take  advantage  of  it.  Befides, 
the  aft  for  the  amendment  of  the  law  takes  notice,  that  a  defeft  in 
matter  of  fubftance  fhould  not  be  took  advantage  of  without  a  fpe- 
cial  demurrer ;  for  it  enafts,  that  the  court  fliall  proceed  to  give 
judgment  according  as  the  very  right  of  the  caufe  and  matter  in  law 
fliall  appear  to  them,  without  regarding  any  defeft,  &c.  except,  (Sc. 
notwithftanding  fuch  defeft,  &c.  might  have  been  heretofore  taken 
to  be  matter  of  fubftance,  and  not  aided  by  the  27  Eliz.  cap.  5.  fo 
as  fufficient  matter  appear  by  the  pleadings,  upon  which  the  court 
may  give  judgment  according  to  the  very  right  of  the  caufe.  No«' 
here  it  appears,  the  plaintift'  has  a  right  to  recover,  and  to  recover 
as  adminiftrator,  and  what  is  recovered  will  be  ajets.  And  judg- 
ment was  given  for  the  plaintiff",  7  May  1725. 
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Shaw's  Paridx 
Law,  c.  46. 


The  King  verf.  Sheringbrook. 


In  an  order  A  jsj  order  of  jufticcs  of  the  peace,  made  for  appointing  the  de- 
*erfon  an^  *  i\  fendant  overfeer  of  the  poor,  being  removed  into  this  court 
overfeerofthe  by  Certiorari^  was  quaflied  upon  motion,  becaufe  it  did  not  appear 
poor,  i:  mud  j^y  ^^  order,  that  the  defendant  Sheringbrook  was  a  fubftantial 
a'fubftlntili"  houftiolder,  which  is  exprefly  required  by  the  words  of  the   ad 

boufholder.       43  EHz.  Cap,  2. 

The  King  verf.  Shearing. 

indiamentfor  '~T~'HE  defendant  was  indidted  for  a  trefpafs  in  taking  vi  et  armis 

trefpafs  in  u-     J^      ^^^^  juvencas,  AngUce  yearHngs,    coloris  brown,  &c.     And 

niencas  coloris   upon  Mr.  Gapper'%  motion  the  indid:ment  was  quafhed,  becaufe  all 

brown,  ill.     indidlments  ought  to  be  in  Latin,  and  there  is  a  proper  Latiti  word 

The  like  cafe  f-^j.  brown,  'uiz.  fufcus  or  fubniger  j  and  therefore  the  Latin  word 

while  the  law  for  brown  being  omitted,  it  vitiates  the  indidment.     And  although 

is  in  Engiifh.  the  indidment  would  have  been  good,  as  Mr.  Ree'ue  urged  for  thq 

King,  without  inferting  the  colour  of  the  yearlings ;  yet  iince  it  is 

put  in,  it  cannot  be  rejeded,  and  a  taking  only  of  brown  yearlings 

could  be  given  in  evidence  on  this  indidment. 
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Eliz.  Morfoot  verf.  Phil.  Chivers,  and  Elizabeth  his  wife. 

TH  E   plaintiff  Eliz.    Morfoot    fpinfter,    as    executrix  of  S.  C.  i  Stra. 
Eliz.    Morfoot   widow,    fued    out  a  fcire  fieri   inquiry  ^3'- 
again  ft  Phil.  Chivers  and  Elizabeth  his  wife,  adminiftra-  l^^^l^'ttL 
tors   of  Henry  Clark    deceafed,    upon   a  judgment  for  execuror  of  ^. 
2000  /.  recovered  by  the  plaintiff  as  executrix  of  the   faid  Eliz.  jecover » 
Morfoot  widow,    againft   the   defendants  as  adminiftrators  of  the  g'!ijn(('£''a* 
faid  Henry  Clark.     To  which  the  fheriff  returned,  that  the  defe-  adminiflrawr 
fendants  had  no  goods  in  their  hands,  &c.  of  the  faid  He?iry  Clark ;  °^  ^'  ^'  '' 
then  he   returned  an  inquiry  taken  by  him,   which  found,   that  expreHy  »- 
divers  goods  and  chattels,  which  were  the  faid  Henry  Clark's  at  his  verred  that //. 
death,  to  the  value  of  the  debt  in  the  writ  mentioned,  came  to  '^       ' 
the  hands  of  the  faid  Philip  and  Elizabeth  his  wife  to  be  admini- 
ftred,  quae  quidem  bofia  et  catalla  pofiea  the  faid  Philip  and  Eli- 
zabeth his  wife  vendiderunt  devajlaverunt  elongaverunt  et  in  ufiim 
fuum  proprium    converterutit,  Gfc.      Upon   which   the   defendants 
came  in  and  demurred    to   the  writ   of  fcire  fieri  inquiry,    and 
fhewed    fpecially    for  caufe    of  demurrer,  that  it  does  not  appear 
nor  was  exprefly  alleged  in  the  writ,  that  the  faid  Elizabeth  Mor- 
foot widow  was  dead,    and   becaufe   it  did  not   appear,  that  the 
jurors  in  the  faid  writ  and  inquifition  named  fiiermit  jiirati  et  one- 
rati  ad  inquirendum  de  praetmffis.     As  to  the  caufe  afligned  in  the 
demurrer,    that  it  did    not  appear,     that   Elizabeth   Morfoot  the 
widow  was  dead,  the  court  over-ruled  it  j   becaufe  the  fcire  fieri 
inquiry  fet  out  a  judgment  obtained  by  the  plaintiff  as  executrix  of 
Elizabeth  Morfoot  widow  againft  the  defendants,  by  which  judg- 
ment the  defendants  were  concluded  to  fliy,  the  plaintiff  was  not 
GXtcntn^  oi  Elizabeth  Morfoot,  and  by  confequence  are  concluded 
to  fay,  that  flie  was  not  dead.     Mr.  Martin  council  for  the  de- 
fendant infifted,  that   it  was   neceftary  to  allege,    tliat   the  jury, 
which  found  the  wafting,  were  fworn  de  et  fuper  praemifiis ;  and 

compared 
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compared  it   to  the  cafe  in  Stiles  164.  C7-ihle  %'erf.  Orchard,   where 
the  jury  after  finding  the  ifTue  for  the  plaintiff  in  an  inferior  court, 
affefti  damages />ro  rni/is  et  cujiagiis,  &c.  and  do  not  fay  circa  feSlam 
expenfis;  and  Rolle   chief  juftice  held,  this  was  ill,  becaufe  it  did 
not  appear,  by  reafon  of  the  omiffion  of  thofe    words,  for  what 
tbefe  7nifa  et  cufiagia  were  affeffed,     Sed  non  allocatur  per  curiam ; 
for  it  being  alledged  in  the  inquifition,  that  the  jurors  jurati  et  one- 
rati  exijientes  fuper  facramentum  fuum  dicunt,  that  the  defendants 
had  wafted,  &c.  they  could  not  upon  tlieir  oaths  fay  the  defen- 
dants had  wafled,  unlefs  they  had  been  fworn  to  inquire  whether 
they  had  wafted  or  not,  as  the  writ  requires;  and  the  inquifition  is 
faid  to  be  taken  virtute  praediSii  brevis  to  the  inquifition  annexed 
ad  inquirendum  de  et  fuper  mater  lis  in  eodem  brevi  content  ts  per  fa- 
cramentum of  T^ho.  Salmon,  &c.     Then  Mr.  Martin  for  the  defen- 
dants took  another  exception,  that  the  faid  Philip  and  Elizabeth  his 
wife    "vendiderunt    devallaverunt   ekngaverunt  et  in  ujum  proprium 
converterunt ,    &c.  whereas  the  defendant  Elizabeth  neither  could 
t^yZ-^r'"  ^'^'^  "°'^  convert  to  her  own  ufe,  being  zfeme  covert.     Sed  non  allo- 
goodsasexe-  catur;  for  though  a  feme  covert  cannot  convert  to  her  own  ufe,  yet 
cutnx,  tho.igh  {}^e  i^ay  vvafte,  which  is   a  tort,  and  that  a  feme  covert  may  be 
"nemTher    ?:"''fy  of,  Cro.  Car.  513,  526.  lord  Mc7ifon  verf  Bourn,  2  Vent.  45. 
own  ufe.        Judgment  was  given  for  the  plaintiff,  Ju7ie  9,  1725. 

1  Roll.  Ah. 
930.  C.  pi.  9. 

s.  c.  8  Mod.  Morris  verf.  Lee. 

362.  -^ 

S.  C.    I  Stra.    -,T  n- 

629.  IN  an  action  upon  the  cafe  brought  by  the  plaintiff  as  fecond  in- 

An  aflion  lies  |  dorfce  of  a  note  figned  by  the  defendant,  whereby  the  defen- 
i'n'!jorfce°upon  ^^"^  promifed  to  be  accountable  to  A.  or  order  for  100/.  value  re- 
a  note,  where- ceived ;  the  plaintiff  declared  upon  the  note,  and  alfo  an  i7jfi7nul 
^yj^^^^^^^^ll^^j  coi77putaJet ;  and  on  7ion  ajfu77:pfit  pleaded,  verdift  was  given  for  the 
tobeacwu'n*-  pJaintitt,  and  intire  damages.  Mr.  Leeh^  term,  and  Mr.  Faza- 
able  to  J  5.   kei'ley  this  term,  moved  for  the  defendant  in  arreft  of  judgment, 

?oo?vIh[e   ^'^^^  ^^'^  ^*^'°"  '^""'^  "°^  ^^  maintained  by  the  plaintiff  as  i'ndorfee  of 
received. upon  ''^'S  "otc ;  bccaufe  this  was  not  negotiable  nor  alfignable  by  the  aft 
theiiatute3&  3  C^ ^  4  Ann.  Cap.  9.  for  a  note  within  that  adl  muft  neceffarily  and 
4Ann.  c.  5.   originally  import  a  promife  to  pay  money;  and  therefore  it  was 
Bohemr^'      ^^^'^  ^''^^-    ^  ^^°'   ^-  ^-  between  5;«///j  and  Bohe77te,  that  a  note 
Mu,  1362.    iigned  by  the  defendant,  whereby  he  promifed  to  pay  fuch  a  fum 
of  money,  or  render  the  body  of  J.  S.  to  prifon,  was  not  fuch  a 
note  as  that  an  adion  could  lie  upon  it  by  the  ftatute,  after  failure 
of  rend-ing  the  body  to  prifon  ;  becaufe  it  was  not  neceffarily  and 
originally  for  payment  of  money,  but   by  matter  ex  pofl  faSio  be- 
came a  note  for  payment  of  money  only,  viz.  the  body  not  being 
furrendered  to  prifon.     So  here,   this  note   importing  only  a  pro- 
mife to  be  accountable  for  the  money,  the  defendant  is  not  obliged 
2  to 
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to  pay  the  money  to  the  pcrfon   to  whom  it  was  firfi  given,  or  to 
the  indoiiee ;  but  may  account  for  it  another  way,  by  having  kid 
it  out  in  goods  for  the  party  as  a  fador.     If  a  man  receives  money 
for  a  fpecial  purpofe,  as  to  account,  or  to  merchandize  (which  may 
be  this  cafe  for  any  thing  appearing  to  the  contrary)  it  cannot  be 
demanded  as  a  duty,  till  he  has  negledled  or  refufed  to  apply  it  ac- 
cording to  the  truft.      i  Salk.  9.  Foiiltcr  'verf.  Co?'n'wall,  though  it 
was  held  there  good  after  a  verdid: ;  becaufe  the  court  would  in- 
tend,   there  was  proof  to  the   jury,  that  the  defendant  had  done 
fomething  to  make  himfelf  an  abfolute  debtor ;  and  therefore  an 
indebitatus  affumpfit  for  money  received  ad  coviputandiim  was  held 
good  after  a  verdidl  for  the  plaintiff.     They  infilled  likewife,  that 
it  would  be  more  for  the  benefit  of  trade,  that  the  form  of  this  fort 
of  notes  fliould  be  certain.     But  per  curiamy  there  are  no  precife  No  precife 
words  neceflary  to  be  ufed  in  a  promilTory  note  or  bill  of  exchange :  ^^°''<*^  neceffa- 
Viajl.  338.    Deliver  fuch  a  fum  of  money  makes  a  good  bill  of  ex-  [n  a°promiiTo- 
change.     But  if  the  promifTory  note  is  within  the  intent  of  the  acft  ry  not:  or  bill 
it  is  fufficient,  though  it  does  not  follow  the  very  words  of  the  aft."^^'^'^''*"^^' 
Now  by  tiie  receiving  the  value,  the  defendant  became  a  debtor  j 
and  when  he  promifes  to  be  accountable  for  it  to  A.  it  is  the  fame 
thing  as  a  promife  to  pay  to  A.    And  it  is  the  flronger,  becaufe  it 
is  to  be  accountable  to  A.  or  order,  which  is  the  proper  expreffion 
ufed  in  fuch  notes,  and  mentioned  in  the  aft  of  parliament,  where 
it  is  intended  the  note  (liould  be  indorfable  or  negotiable.     But  it  Note,  value 
would  be  an  odd  conftruftion,  to  expound  the  word  accountable,  ''"e'*'*<l  "P"" 

Account* 

to  give  an  account,  when  there  may  be  feveral  indorfees.  But 
if  this  note  had  been  value  received  upon  account,  it  might 
have  had  a  different  confideration.  Sed  quaere.  Poivys  juftice  re- 
lied much  upon  the  verdift  in  this  cafej  but  Fortcjcue  juftice, 
ReyJiolds  juftice,  and  'Raymond  chief  juftice,  were  of  opinion,  that 
if  the  note  was  not  within  the  aft,  the  verdift  could  not  help  it; 
but  the  note  would  be  within  the  aft,  or  not,  upon  the  words  of 
the  note.  Judgment  for  the  plaintiff.  Mr.  Gapper  counfel  for 
the  plaintiff. 

lies  vsrf.   Pitt. 

ERROR  upon  a  judgment  given  in  the  Common  Pleas  by  de-  Wantofawnt 
fault;  and  one  of  the  errors  afligned  was  the  v/ant  of  a  writ  of  ^^^gl,"^^^,"  ^j 
inquiry  of  damages ;  and  upon  a  certiorari  taken  out  by  the  plain-  afterjuogment 
tifF  in  error,  to  verify  his  error,  it  was  certified,  that  there  was  no  by  default,  by 
writ   of   inquiry.     But  per   curiam^    viz.    Raymond  chief  juftice,  ''■"•• 
Powys,  Fortefcue,  and  Reynolds  juftices,  the  judgment  was  aftirm- 
ed,  becaufe  the  want  of  a  judicial  writ  was  helped  by  18  Eliz.  c.  14. 
after  a  verdift  ;  and  by  4  Ann.  cap.  16.  for  the  amendment  of  the 

8  D  law. 
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law,  &c.  all  the  ftatutes  of  jeofails  are  extended  to  judgments  gi- 
ven upon  default.  Mr.  Reeve  counfel  for  the  defendant  in  error. 
And  afterwards  in  Michaelmas  term  4  Geo.  2.  1730.  Ncuembcr 
Malloryverf.  j[^g  j^jj^^  ^j^^  ^^j-y  {.^^^^  point  was  adjudged,  Mallory  verf.  Jen- 
jennings.  j^^^g^^  j„ff.^  Trtti.  3  ©"  4  Geo.  2.  B.  R.  and  Hi/.  3  Geo.  2.  C.  B. 
Rot.  496.  by  Raytnond  chief  juftice,  Probyn  and  Lee  juftices ;  and 
the  judgment  of  the  Common  Pleas  affirmed. 

Timothy  Drew  and  Jane  his  wife  verf,  Jof.  Rofe. 
Intr.   Pafch.   11  Geo.     B.  R.      Rot.  21. 


No  advantage  T"'^  R  R  O  R  upon  judgment  given  for  Drew  and  his  wife  againfl: 
an"ermn°eous°  t_y  Rofe  in  the  Common  Pleas  by  default.  The  entry  on  record 
writ  of  privi-  was,  Middlcfex,  JJ.  Jofephiis  Rofe  attachiatm  fuit  per  breve  domini 
lege  upon  the  ^^^-^  jj^^^^  jg  privHesrio  e  curia  hac  emanans  ad  refpojidendum  Timo- 

osrc  recital  in  .  •  •    »  • 

the  record,  theo  Drew  generofo,  uni  clencorum  Richardi  Foley  armigeri  protho- 
but  the  writ  notarii  curiae  domini  regis  de  banco,  juxta  Itbertates  et  privilegia  ejuf- 
before'°he^  ^fw  curtac  hujuftnodi  clericis  et  atits  minijiris  de  eodem  ba?ico  a  tem- 
court  by  ar-  pore  qiio  7ion  extat  memoria  ufitata  et  approbata  in  eadem,  et  Janae 
tiorari.  uxori   ejiis,    de  placito   tranfgrejfwnis  fuper  cafum  ;    and   then    the 

plaintiffs  declare  on  a  promiffory  note  for  76  A   10  s.  made  by  the 
defendant  Rcfe  to  the   plaintiff  Jaiie  diim  fola,  &c.  and  judgment 
was  given  by  default  for  the  plaintiffs  Drew.  And  upon  error  brought 
by  Rofe  in  the  King's  Bench  on  this  judgment  he  affigned  for  error 
the  want  of  a  writ  of  privilege ;  and  took  out  a  certiorari  to  make 
good  his  error,  but  did  not  procure  it  to  be  returned.     Mr.  Lee  for 
the  plaintiff  in  error  infifted,  that  the  judgment  ought  to  be  rever- 
fed  ;  becaufe  it  appears,  the  fuit  was  by  writ  of  privilege  ;  and  al- 
though the  plaintiff  Drew  as  clerk  to  one  of  the  prothonotaries  of 
the  Common  Pleas  might  fue  by  fuch  writ;  yet  if  a  privileged  per- 
fon  joins   in   fuit  with  another,  or  fues  en  aiiter  droit,  as  here   he 
does  in  right  of  his  wife,  he  cannot  fue  by  writ  of  privilege.     And 
for  this  he  cited  Dier  377.     Ncy  68.     Ehirington  againft  AJhton 
If  an  attorney  jind    \-{^^  ^yif^^       2  Roll.  Ab.    Privilege  274.  G.     And    the    court 
his  w'ife'.^and  ^'^''^  °f  opinion,  that  if  this  fuit  was  by  writ  of  privilege,  it  was 
joins  her  in     ill ;   but  they  held,  that  it  does  not  fufficiently  appear  to  them,  that 
tticaa.on   he  j^  ^^^g  ]^    ^^,|.jj  ^^  privileo;e;  for  the  recital  in  the  declaration  is  not 

car.not  fue  by    ^  ^    .       ^  ,  '        ^    ^  .  .  .        ^        . 

writ  of  privi-  Hiincient  for  them  to  found  a  judgment  upon,  but  the  writ  of  pri- 
lege.  vilege  ought  to  have  been  brought  before  the  court  by  return  to  the 

certiorari.     And  therefore  judgment  was  affirmed. 


Will. 


e 
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Will.  Reynolds  ^Derf.    Edvv.  Ckirkc. 
Intr.   T'rin.  8  Geo.   B.  R.     Rot.  474. 

TRefpafs.  The  plaintiff  declared,  that  the  defendant  the  firft  s.  C.  i  stra. 
of  "June  7  Geo.  and  divers  days  and  times  between  that  day  ^-^'^ 
and  the  20th  of  OSlober  then  next,  2X  Abingdon  in  the  county  of  tion  upon  the 
Berks,  "vi  et  armis  the  plaintiff's  manfion  houfe,  in  which  he  in-  "'^'  ="^  ""' 
habited,  and  his  backfide  to  the  faid  houfe  belonging,  did  break  t  "e(ttf"i's  die 
aad  enter,  and  laid  filth  in  the  backfide,  and  placed  a  fpout,  quod  proper  aflion. 
ratione  inde  aqua  per  tempeftates  pluviales  in  compluvium  praedi-  ''•  '-•  ^  '^'°'' 
Bum  a  domo  of  the  defendant  dejcendem  per  compluvium  illnd  atrio  ''" 
praediSio  currebat  et  Jlabulum  et  pandoxatorium  ipfms  Willielmi  in 
atrio  praediBo  Juperfiuxit ;  ac  ratione  inde  vmri  et  jundamenta  ftahuU 
et  pandoxatorii  praediSli  corrupta  putrida  et  fpoliata  devetierwit,  &c. 
The  defendant  as  to  all  the  trefpafs  but  entring  into  the  backfide 
and  fetting  up  the  fpout,  pleaded  not  guilty  :  and  as  to  the  entring 
into  the  backfide  and  placing  the  fpout,  &c.  he  pleads,  that  long 
before  the  fuppofed  trefpafs,  viz.  25th  of  Auguft  1708,  one  John 
Fountaine  was  feifed  in  fee  of  the  faid  manfion  houfe  and  backfide, 
and  of  two  mefuages  adjoining  to  the  backfide,  in  which  backfide 
there  then  were  and  yet  are  a  houfe  of  office,  a  well,  and  a  pump 
to  the  faid  well  belonging ;  that  the  faid  John  Fountaine  the  faid 
manfion  houfe  and  backfide  with  the  appurtenances,  excepting  and 
referving  the  free  ufe  of  the  backfide  and  houfe  of  office,  pump  and 
well  in  the  faid  backfide  to  the  faid  John  Fountaine,  his  heirs  and 
affigns,  and  all  the  tenants  and  occupiers  of  the  faid  two  mefuages 
and  each  of  them  in  common  with  the  plaintiff  and  John  'Tyler, 
their  heirs  and  affigns,  occupiers  of  the  faid  manfion  houfe  and 
backfide,  did  by  leafe  and  releafe  convey  to  the  plaintiff  and  the 
faid  John  Tyler  and  their  heirs  and  affigns ;  that  John  Fountaine 
afterwards,  viz.  24th  of  February  17 10,  being  fo  feifed  of  the  faid 
mefuages  with  the  ufe  of  the  backfide,  houfe  of  office,  well,  and 
pump  aforefaid,  ut  ad  eadem  duo  mefuagia  virtute  rejervationis  prae- 
diElae  JpeBantihui  ct  pertinentibus,  by  his  lafl  will  devifed  the  faid 
two  mefuages  with  the  appurtenances  to  one  Daniel  Teates  in  fee : 
that  John  Fou?2taine  died,  and  Daniel  Teates  entred  ;  and  then  by 
feveral  conveyances  fet  out  in  the  plea  he  brings  down  a  title  to 
him  and  his  heirs  to  the  two  mefuages  with  the  appurtenances  afore- 
faid, by  virtue  whereof  the  defendant  the  time  when,  &c.  was 
feifed  in  his  demefne  as  of  fee  of  the  faid  two  mefuages  with  the 
appurtenances,  and  had  one  of  the  faid  mefuages  with  the  appur- 
tenances the  time  when,  &c.  in  his  adual  pofi!effion  and  occupa- 
tion, and  that  at  the  time  of  the  making  the  leafe  and  releafe  from 

Foim- 
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Fctintaine  to  th-e  piaintifF  and  Jcbi  Tyler,  and  before  and  always 
after,  the  rain  water  came  down  from  the  faid  one  mefuage  into 
the  faid  backfide ;  and  that  the  defendant  being  fo  feifed  of  the  faid 
mcuiage  with  the  appurtenances,  the  faid  defendant  tetfipore  quOy 
cjc.  atriiun  praediclum  introKJit,  ct  atrio  praediSlo  utendo  compluvi- 
urn  praediclum  pro  necejfario  ufu  ejufdem  niefucgii  in  et  fuper  idem 
mefuagium  tJi  airio  praediBo  pofiiit  et  locavit  et  ad  mefuagiutn  illud' 
affixit,  ad  conveiandum  aquas  plimiales  ab  eodem  mefuagio  in  atri- 
um praedi6ium;  front  ei  bene  licuit ;  which  entry  of  the  backlide, 
and  placing  of  the  fpout  aforefaid,  are  the  fame  entry  of  the  back- 
fide,  and  placing  of  the  fpout,  whereof  the  plaintiff  complains, 
^c.  To  which  plea  the  plaintiff  demurred,  and  the  defendant 
joined  in  demurrer. 

This  caufe  was  argued  Trinity  term  1724  by  Mr.  ferjeant  HaW" 
kins  for  the  plaintiff,  and  Mr.  Reeve  for  the  defendant ;   and  this 
term  by  Mr.  Fuzakerley  for  the  deicndant,  and  by  Mr.  Lee  for  the 
plaintiff.     And  the  counfel  for  the  plaintiff  infifted,  that  this  was 
not  a  good  juflification  ;  for  where  a  man  has  a  right  for  the  rain  ■ 
water  to  fall  from  the  eves  of  ins  houfe  into  a  yard  or  backlide  be- 
longing to  another  perfon,  yet  he  cannot  juftify  putting  up  a  fpout, 
and  col!e<Sling  the  water  into  a  larger  body,  and  then  make  it  fall  . 
into  the  yard.    Befides,  here  is  no  prefcription  laid  for  rain  water  to  ■ 
fall  into  the   yard  off  of  the  defendant's  houfe,    nor   any   grant  ' 
Dav.  ;.  b.     fet  ouu  for  that  purpofe.     By  unity  of  poffeffion  prelcriptions  for 
^27  \-tti      intereft  and  prohts,  as  rents,  commons,  (^c.  are  extinguKhed  j  but 
Pigott.  prefcriptions  for  eafements,  as  for  lights,  air,  gutters,  dropping  of 

Poph.  166.     eves,  «if<;.  are  not  extinguiihed  by  unity  of  pofieffion  ;  but  after  the  • 
^    ''    ■  ^"'  unity  of  polfclTion  is  determined,  and  the  things  fevered,  the  eafe- 
ments will  revive.    Hob.  131.    Robins  verf.  Barnes.      1 1  Hen.  7,  25. 
pi.  6.     Br.  extinguijbment  60.     But  then   when   the  houfes  come 
into  feveral   hands,    the  eafement  cannot   be   altered  or  enlarged, 
though  it  being  of  neceffity  may  be  enjoyed  as  before  the  unity  of 
poffeffion:  and  therefore  the  defendant  could  not  fet  up  a  fpout,  if- 
he  had  had  a  prefcription  for  the  eafement  before  the  unity  of  pof- 
feffion.    As  if  a  man  has  eftovers  belonging  to  his  houfe,  and  he 
builds  new  cliimneys,  he  cannot   ufe  the  ijiovers  in  the  new  chim- 
neys;    4  Co.  87.  Luttrcl's  cafe;  nor  can   intitle  himfelf  to  more 
cjhvers  by  the  cncreafe  of  his  chimnies :  New  Dier  in  margine  295. 
In  this  cafe  the  coming  down  of  the  rain  water  has  done  the  plain- 
tiff great  damage,  for  it  is  laid  in  the  declaration,  and  not  denied 
by  the  defendant,  that  the   rain  water  coming  through  the  fpout 
overflowed   the    plaintiff's  flable  and    brewhoufe,   ac  ratione  indc 
viuri  et  Jundamenta  Jlabidi  et  pandoxctorii  praediSlorum  corrupta  pu- 
trida  et  fpoUota  deoenerunt,  &c.     The  counfel  for  the  defendant 
^ave  no  anfwer  to  what  was  infiftcd  on  by  the  counfel  for  the 
1  plaintiff 
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plaintiff  by  way  of  objccftion  to  the  plea,  but  put  the  cafe  upon  ano- 
ther point ;  and  therefore  the  point  of  the  juflification  was  not  ex- 
prefly  determined.  But  Fortefcue  and  Raynmid  juftices  upon  the 
argument  of  Trinity  term  1724  feemed  to  be  of  opinion,  that  if 
the  plaintiff's  adtion  had  been  an  adlion  of  the  cafe,  as  for  a  nu- 
fince,  tiie  defendant  could  not  juflify  the  alteration  made  by  him  in 
fetting  up  a  fpout. 

But  the  counfel  for  the  defendant  infifted,  that  this  adlion  of  tref- 
pafs  ^7'  et  armis  would  not  lie.  But  if  the  plaintiff  was  injured  bv 
the  water  that  came  out  of  the  fpout,  he  ought  to  have  an  adion 
on  the  cafe,  and  not  an  a<flion  of  trefpafs  vi  et  armis.  For  by  the 
exception  in  the  conveyance  of  the  houfe  to  the  plaintiff  the  defen- 
dant has  a  right  to  enter  into  the  yard,  and  therefore  this  is  well 
juftified ;  then  the  defendant  fixing  a  fpout  to  his  own  houfe, 
though  the  plaintiff  receives  never  fo  much  damage  by  the  confe- 
quence  of  it,  cannot  be  a  trefpafs  to  the  plaintiff;  and  therefore 
trefpafs  vi  et  artnis  cannot  lie  for  it.  The  exception  in  the  deed  is 
a  licence  to  the  defendant  to  enter ;  and  that  licence  being  by  the 
aft  of  the  party,  though  he  did  an  illegal  adt  after  injurious  to  the 
plaintiff,  that  will  not  make  his  entry  unlawful,  nor  him  a  tref- 
paffer  ab  initio;  the  difference  in  fuch  cafe  being,  where  a  perfon 
enters  by  licence  of  the  party,  and  by  licence  of  the  law  :  8  Co.  14. 
^ix  carpenter's  cafe :  then  the  fixing  the  fpout  to  the  defendant's 
own  houfe  cannot  be  a  trefpafs  done  to  the  plaintiff,  nor  can  the 
flowing  of  the  water  out  of  the  fpout  be  a  trefpafs  done  by  the  de- 
fendant to  the  plaintiff;  becaufe  the  flowing  of  the  water  is  not  the 
defendant's  immediate  adl ;  but  indeed  it  was  the  confequence  of 
the  defendant's  adf,  'v.iz.  fixing  the  fpout ;  but  the  confequence  of 
an  acfl  will  not  make  the  adl  itfelf  a  trefpafs,  for  which  trefpafs  vi  i  Roll.  A.  105. 
et  armis  will  lie  ;  but  an  adlion  upon  the  cafe  may  lie.  As  to  the  P|-.3'  +• 
allegation  in  the  declaration,  that  the  rain  water  coming  through  Po^ph.'.o. 
the  fpout  overflowed  the  plaintiff's  flable  and  brewhoule,  ac  ratione 
inde  the  walls  and  foundation  were  rotted  and  fpoiled  ;  they  faid  if 
that  could  be  confidered  as  a  diftinft  trefpafs,  it  was  anfwered  by 
the  not  guilty,  fhat  going  to  the  whole  declaration,  except  the  en- 
try into  the  backfide  and  fixing  the  fpout:  but  if  it  was  only  to  be 
looked  on  as  laid  in  aggravation  of  damages,  as  it  certainly  mull:,  it 
is  not  traverfable,  and  no  particular  anfwer  ought  to  be  given  to  ir. 
10  Co.  10.      I  Vcntr.  54,  340,     2  yoiies  no. 

To  this  objedion  the  counfel  for  the  plaintiff  argued,  that  though 
cafe,  or  quod  permit  tat  ^  would  lie,  yet  trefpafs  vi  et  armis  might 
lie  alfo.  They  faid,  the  freehold  inheritance  and  poffeffion  of  the 
backlide  was  in  the  plaintiff,  and  the  defendant  had  only  the  ufe 
of  it  for  particular  purpofes,  as  to  make  ufe  of  the  pump  or  privy  ; 

8  E  and 
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and  if  he  enters  to  commit  a  trefpafs,  he  will  be  a  trefpafler  ab 
initio  by  his  entry ;  as  if  he  entred  to  pull  down  the  pump  or 
houfe  of  office,  and  did  foj  and  by  the  fame  reafon  he  fhoiild  be  a 
trefpafler,  if  he  makes  an  unreafonable  ufe  of  his  entry,  to  fix  up  a 
fpout  to  bring  down  fo  much  rain  as  overflowed  the  piaintifFs 
ftable  and  brewhoufe,  and  rotted  the  walls  and  foundation.  As  if 
A.  lends  B.  fheep  to  compefter  his  land,  if  B.  kills  them,  an  adion 
of  trefpafs  will  lie  againft  him.  And  Mr.  Lee  faid,  that  though 
the  defendant's  fixing  a  fpout  to  his  houfe  was  lawful,  yet  if  he 
fixed  it  in  fuch  a  manner,  as  that  the  rain  water  muft  fall  into  it 
off  of  the  houfe,  and  fo  come  into  the  plaintiff's  yard,  whereby  he 
is  prejudiced;  it  is  the  fame  thing  as  if  the  defendant  poured  it  into 
the  plaintiff's  yard  out  of  a  pail,  in  which  cafe  no  doubt  trefpafs 
would  lie.  And  he  cited  Hardr.  60.  Frefton  verf.  Mercer,  as  in 
point ;  where  in  trefpafs  vi  et  armis  the  plaintiff  declared,  that  the 
defendant,  filth  and  ftinking  water,  being  in  the  yard  of  the  defen- 
dant's houfe  near  adjoining  to  the  plaintiffs  mefuage,  did  make  to 
run,  which  water  pierced  the  walls  of  the  plaintiff's  houfe,  and 
funk  into  his  cellar,  zSc.  after  a  motion  in  arreft  of  judgment,  af- 
ter a  verdid:,  that  the  adion  ought  to  have  been  cafe  and  not  tref- 
pafs, the  plaintiff  had  judgment. 

This  Tr/wVj  term  1725  upon  the  fecond  argument  my  brothers 
Fortefciie  and  Reynolds  [Poivys  being  abfent)  and  myfelf  were 
unanimous  of  opinion,  that  the  plaintiff  could  not  maintain  an 
adlion  of  trefpafs  17  ct  armis  for  the  damage  he  fuflained  by  the  rain 
water  flowing  out  of  this  fpout,  but  ought  to  have  brought  an  adi- 
on  on  the  cafe.  And  that  as  to  the  entry  into  the  backfide,  and 
fixing  the  fpout,  that  was  fufficicntly  juftified.  The  difliindion  in 
law  is,  where  the  immediate  ad  itfelf  occafions  a  prejudice,  or  is 
an  injury  to  the  plaintiff^s  perfon,  houfe,  land,  ^c.  and  where 
the  ad  itfelf  is  not  an  injury,  but  a  confequence  from  that  ad  is 
prejudicial  to  the  plaintiff's  perfon,  houfe,  land,  &c.  In  the  firfl: 
cafe  trefpafs  vi  et  armis  will  lie ;  in  the  laft  it  will  not,  but  the 
plaintiff's  proper  remedy  is  by  an  adion  on  the  cafe.  As  if  A.  in 
his  own  ground  fl:ops  the  current  of  a  watercourfe,  to  the  benefit 
of  which  B.  is  intitled,  and  thereby  hinders  the  water  coming  to 
fi.'s  ground  ;  trefpafs  will  not  lie,  but  cafe  will ;  becaufe  the  Hop- 
ping by  A.  of  this  watercourfe  in  his  ground  was  no  wrong  to  B. 
but  the  confequence  of  it,  •u/z.  hindring  the  water  from  coming 
to  B.  was.  And  I  cited  a  cafe  adjudged  Mich.  8  Ann.  B  R,  be- 
tween Loveridge  and  Hoskins,  where  in  an  adion  on  the  cafe  the 
plaintiff  declared,  and  fet  out  a  title  to  a  farm  and  a  river  in  Dor- 
fetjlnre,  and  that  the  defendant  in  a  clofe  called  Davis's  clofe  dug 
two  trenches,  whereby  he  diverted  the  water  from  the  plaintift^'s 
river,  per  qncd,  &c.  and  after  a  verdid  for  the  plaintiff,  the  late 
^  lord 
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lord  chief  juftice  Pratt,  then  council  for  the  defendant,  moved  in  { 

arreft  of  judgment,  that  the  plaintiff  ought   to  have  brought  an 

aiftion  of  trefpafs,  and  that  this  adtion  of  the  cafe  was  not  a  proper  ] 

a<5tion :    but    Holt  chief  juftice  held,    that  trclpafs   would  not  lie,  \ 

becaufe  it  did  not  appear,   that  Davis's  clofe,    where  the  trenches  I 

were  dug,  was  the  plaintitFs  land,  and  then  the  digging  the  trenches  ', 

was  not  a  trefpafs  to  the  plaintiff;  but  the  damage  he  fufl:ained  was  ' 

by  diverting  the  water,  which  was  the  confequence  of  digging  the  ! 

trenches ;  and  therefore  he  faid  this  was  properly  an  adion  on  the 

cafe  :   but  he  held,  that  if  ^.  brought  trefpafs  againfl  B.  for  entring  1 

liis  meadow,  and  mowing  his  grafs  there,  and  making  it  into  hay, 

per  quod  he  loft  the  whole  profit  of  his  meadow  ;  there  the  adtioa 

of  trefpafs  17'  et  armis  would  be  the  proper  adtion,  and  cafe  would 

not  lie  ;  for  the  per  quod  would  only  be  in  aggravation  of  damages  :  1 

and  in  that  cafe  of  Loveridge  and  Hojkbts  the  plaintiff  had  judgments 

And  upon  this  diftindlion  that  point  in  Hardr,  61.  may  be  law; 

becaufe  it  is  laid,  the  defendant  made  the  water  to  run,  which  is  the 

fame  as  if  it  had  been  laid,  the  defendant  poured  the  water ;  and 

therefore  if  it  had  been  laid,   the  defendant  poured  the  rain  water 

into  the  plaintiff's  yard,  trefpafs  would  have  lain,  becaufe  the  im-  i 

mediate  aft  of  pouring  by  the  plaintiff  would  have  been  a  trefpafs.  ' 

If  y.  S.  lays  a  log  of  wood  in  the  highway,  and  J.  N.  receives  hurt  j 

by  it,  trefpafs  will  not  lie,  becaufe  the  injury  is  only  a  confequence 

of  the  aft  done  ;  but  cafe  will  lie.     Judgment  was  given  for  the  > 

defendant.  : 

Ginger  verf.  Cowper  and  Miles.  ^ 

Judgment  was  given  in  the  Common  Pleas  againft  both  the  de-  S.  C.  i  Suz.  i 
fendants,  in  an  ejeftment.     Af/Ai  brought  a  writ  of  error  alone  y^j^^^j^^^  | 
upon    this  judgment ;  and  the  writ  of  error  was  quaflied  by  the  370.  i 
King's  Bench,  becaufe  Coiaper  did  not  join  in  it.     Afterwards  they  One  of  the  ' 
both  brought  a  writ  of  error,  coram  vohis  refidet.     And  Mr.  Reeve  defendants  j 
in  Michaelmas  term  laft  moved  for  cofts,  upon  quafliing  the  writ ''""^^  a  wm  \ 
of  error,    upon    the  aft   for  the  amendment  of  the  law;  and  alfo  out  the  other:  ! 
that  they  might  take  out  execution  upon  the  judgment,  notwith-  though  the  ^ 
ftanding  the  writ  of  error  coram  vobis  refidet.     And  as  to  the  cofts  qua'd^J'  the  ' 
he  infifted,  that  the  defendant  in  error  ought  to  have,  not  only  the  record  is  re-  \ 
cofts  of  the  motion  made  about  quaftiing  the  writ  of  error,  but  moved, 
cofts  in  the  fame  manner  as  if  the  judgment  had  been  affirmed. 
!^od  flat  concejfura  per  curiam.     For  fo  are  the  words  of  4  Ann. 
£ap.  16.  par.  25.     And  a  rule  for  that  purpofe  was  made  accord- 
ingly.    Then  as  to  the  taking  out  execution,  notwithftanding  the  j 
•writ  of.  error  cora})i  vobis  refidet,  he  argued  laft  Michaelmas  term,  ! 
at  which  time  this  cafe  was  firft  moved,  that  the  record  was  never  | 

removed  ! 
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removed  by  the  hrH:  writ  of  error ;  for  he  argued,  that  if  the  re- 
Codb.  575.  cord  is  removed  by  writ  of  error,  and  afterwards  is  abated,  as  by 
death  of  one  of  the  parties,  or  by  plea,  then  error  coram  vobis  re- 
fuict  lies ;  but  not  if  the  record  is  never  removed  ;  as  in  cafes  of 
variance  between  the  record  and  the  writ  of  error,  the  record  is  not 
removed,  but  the  writs  of  error  in  thefe  cafes  are  quafhed.  In  this 
cafe  the  matter  appears  upon  the  face  of  the  record  and  writ  of 
error,  without  plea  or  fhewing  any  thing  dehors,  and  it  thereby 
appears  to  have  never  been  a  good  writ.  Suppofe  judgment  is 
given  for  A.  againfl:  B.  in  the  Common  Pleas,  and  C.  brings  a  writ 
of  error,  the  record  will  not  be  removed  thereby,  becaufe  C.  cannot 
maintain  a  writ  of  error  upon  a  judgment  given  againft  B.  and  this 
cafe,  he  faid,  was  like  that;  for  one  defendant,  when  there  are 
two  defendants  to  the  original  adion,  can  no  more  maintain  error 
on  that  judgment,  than  a  mere  flranger.  In  3  Mod.  134.  Racket 
verf.  Heme,  though  the  book  fays  the  writ  abated,  yet  it  was 
quafhed  as  in  this  cafe.  He  faid  this  was  only  a  contrivance  to 
avoid  putting  in  bail  upon  the  writ  of  error,  for  the  bail  put  in 
upon  the  firft  writ  of  error  was  gone,  becaufe  the  condition  of  the 
recognifance  was  to  profecute  that  writ  of  error  j  but  that  writ  is 
now  gone  it  being  qua(hed,  and  they  do  not  put  in  bail  upon  writs 
of  error  coram  vobis  refidety  and  therefore  he  concluded,  no  writ 
of  error  coram  vohis  refidet  would  lie. 

Serjeant  "^ohn  Comyns  for  the  plaintiff  in  error  infifled  upon  it, 
that  ths  record  was  well  removed,  becaufe  there  is  no  variance  in 
the  title  or  fubftance  of  the  record  and  the  writ  of  error;  only  it 
is  laid  in  the  writ  of  error  to  be  ad  damnum  of  one  of  the  defendants, 
whereas  it  ought  to  be  ad  damnum  of  both,  becaufe  they  ought  to 
join  in  it.  When  one  defendant  without  the  other  brings  a  writ 
of  error,  the  writ  mufl  abate.  3  Mod,  134.  And  where  a  writ 
of  error  abates,  error  coram  vobis,  &c.  lies,  i  Holl.  Abr.  753.  ^ 
As  to  bail  he  faid,  it  might  be  done  in  this  cafe  as  in  all  other  cafes 
of  writs  of  error  coram  vobis,  tsc. 

Tratt  chief  juftice  feeming  to  incline,  that  the  record  was  not 
removed,  contrary  to  the  opinion  of  the  other  judges,  adjournatur. 
Afterwards  my  brothers  Forte/cue  and  Reynolds  having  conlidered 
this,  it  being  flirred  again,  we  were  unanimous  of  opinion,  that 
the  record  was  removed  into  the  King's  Bench  by  the  firfl  writ  of 
error,  and  confequently  that  error  cora?n  vobis  refidet  well  lay,  for 
the  reafons  given  by  my  brother  Comyns.  And  for  an  authority  in 
point  we  relied  on  the  cafe  oi  JValter  verf.  Stcco,  Hil.  y  &  8  Will.  3. 
B.  R.  1695-6.  where  in  judgment  in  trefpafs  againfl  five,  four 
brought  error,  for  which  the  writ  was  quaflied ;  and  afterwards 
ihey  brought  a   writ  of  error  coram  vobis  refidet,   which  writ  of 

error 
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error  coram  volfis,  &c.  was  quaflied,  Hi/.  8  G?  9  IVill.  3.  5.  /?. 
1696-7.  [See  before,  71,  151.]  And  we  gave  our  opinions  (ai>- 
finte  Powys  juftice)  that  tlie  writ  of  error  coram  vobis,  (Sc.  in  this 
cafe  was  well  brought.  And  we  gave  the  plaintiff  in  error  time  to 
put  in  bail. 

The  King  verf.  Harwood. 

TO  a  mandamus  direded  to  the  defendant  Dr.  Harivoed,  as  com-  S.  C.  8  Mod. 
miffary  of  the  dean  and  chapter  of  St.  Paul's,  commanding  ?f''-   . 
him  to   fwear  William  Folbigg  one   of  the  church- wardens  of  the  'tu"i^a,ch' 
parifli  of  St.  Giles  Cripplegate,  London,  being  duly  eledled,  (Sc.  t  he  wardenagcod 
defendant  returned,  mn  fuit  cleans.     And  it  was  infifted  on  behalf  ^""'."^'^^^ 
oi  Folbigg,  that  the  return  was  ill  j  that  the  archdeacon,  who  was  fwear  in  a 
only  to  obey  the  writ,  could  not  judge  of  the  eledlion,  and  there-  ciiurchwar- 
fore  upon  fuch  a  return  to  fuch  a  writ  a  peremptory  wrtWfrw;^^^  was   ^"' 
granted  laft  iV//V/6^^/w«5  term.    [See  before,   1379.]   That  the  arch- 
deacon, &c.  could  not  judge  of  the  qualities  of  a  perfon  chofen  by 
the   parifli,    Hil.   8   Will.  3.    the  King  verf.  Rice.     5  Mod.   325. 
But  both  my  brother  Reynolds  and  myfelf  took  the   return  to  be 
good.     But  upon  the  importunity  of  the  council  for  Folbigg,  and 
prefling  the  authority  of  that  cafe  of  the  King  verf.  White,  and  no 
council  for  the  defendant  appearing,  a  rule  was  made  for  a  peremp- 
tory tnandamus^  nifi,  &c.     At   which  afterwards   my  brother  Rey~ 
nolds  and  I  were  much  diiTatisfied;  but  the  council  for  the  defendant 
at  another  day  coming  to  fliew  caufe  againft  the  rule,  we  difcharged 
the  rule.     And  the  court  not  being  unanimous,  it  was  ordered  to 
come  on  again  in  the  paper.     But  I  never  heard  it  ftirred  again. 
But  there  can  be  no  doubt,  but  fuch  a  return  is  good. 

The  King  agaii^Jl  Venables. 

AN  order  was  made  by  two  juftices  of  the  peace  for  the  county  g  q  ^  g^^^ 
of  Hertford,    15   November   1723,    reciting,   that  whereas  it  630, 678. 
appeared  upon  oath,  that  the  defendant  kept  a  common  alehoufe  in  ^-  ^-  ^  ^^°^- 
the  borough  o{  Hertford,  and  that  he  kept  it  as  a  diforderly  houfe  ;  VJ' 
whereupon  the  faid  juftices,   for  the  reafon  aforelaid^  and  by  realbn  defto  fuppre'fs 
a  greater  number  of  alehoufes  was  kept  in  the  faid  borough  than  ^n  alehoufe  it 
were  neceffary,  by  the  faid  order  difcharged  and  put  away  the  fell-  Ihrrth'e"^art 
ing  ale  from  the  faid  houfe,  and  did  fupprefs  the  (liid  Robert  Venables  n^ojld  be 
from  keeping  a  common  alehoufe,  &c.      Afterwards  the  juftices  ^"mnione'l- 
the  third  of  June  iy2\  made  another   order,  reciting  the  former 
orders,  and  a  warrant  under  their  hands  an'd  feals  commanding  the 
conftable  to  give  notice  of  that  order,  and  that  oath  had  been  made 
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before  them,  that  the  defendant  was  ferved  with  that  order,  and 
reciting,  that  it  appeared  to  them  by  the  oath  of  two  perfons  named 
in  that  order,  that  fince  the  defendant  had  notice  of  that  order,  he 
had  continuatly  to  the  date  thereof  ufed  the  faid  houfe  as  an  ale- 
houfe,  and  ufed  commonly  the  felHng  of  ale  and  beer  therein, 
contrary  to  the  former  orders ;  the  faid  juftices  therefore,  by  virtue 
of  the  ftatute,  &c.  ordered  that  the  defendant  fhould  be  commit- 
ted to  gaol  for  three  days,  and  until  he  fliould  enter  into  a  reccg- 
nifance,  not  to  fell  ale,  &c.  The  defendant  having  removed  thefe 
orders  by  certiorari  into  this  court,  Mr.  Reeve  took  exception  to 
both  the  orders,  that  it  did  not  appear  by  either  of  them,  that  the 
defendant  was  fummoned,  and  had  an  opportunity  of  making  his 
detenfe ;  whereas  if  he  had  been  heard,  pofTibly  he  might  have  fa- 
tisfied  the  juflices,  that  the  complaint  was  groundlefs.  That  in  all 
fummary  conviftions,  of  which  nature  thefe  orders  were,  a  fum- 
mons  was  neceflary  to  be  (hewn.  So  is  i  Salk,  151.  the  Queen 
verf.  Dier,  where  it  is  held  by  the  court,  that  upon  the  complaint, 
the  juflices  ought  to  make  a  memorandum,  and  iffue  a  fummons, 
and  if  the  party  will  not  appear,  or  cannot  be  found,  they  may 
proceed ;  but  there  the  convidtion  was  quaflied,  becaufe,  in  the 
fummons  fet  out,  the  time  of  the  appearance  therein  directed  was 
impofiible. 

On  the  other  fide  it  was  infifled  upon  by  Mr.  ferjeant  Carter, 
Mr.  Corhett,  and  Mr.  Fazakerley,  in  fupport  of  thefe  orders,  that 
as  to  the  firft  order  no  fummons  was  neceflary,  becaufe  the  juftices 
were  judges  what  number  of  alehoufes  were  proper  to  be  permitted, 
and  they  had  declared  there  were  too  many  in  the  borough.     As 
to  the  fecond  order  they  argued,  that  it  was  in  nature  of  a  com- 
mitment in  execution,  and  therefore   no  fummons  was  necefl"ary ; 
as  in  cafes  of  convidions  for  deer-ftealing,  if  the   conftable  returns 
the   party   has  no  goods,  &c.  he  is  prefently  committed,  without 
any  previous  fummons.     Sed  non  allocatur:    for  per  curiam,   the 
fecond  order  cannot  be  confidered  as  a  bare  execution  of  the  iirfl: ; 
but  the  commitment  is  grounded  upon  a  fad  done  fince  the  making 
the  firil  order,  xiiz.  the  defendant's    continuing   publickly  to  fell 
ale,  Gfr.     Then  the  council  for  the  orders  infifted,  that  there  is  no 
cafe,  wherein  it  has  been  held,  that  in  orders  made  by  juftices  of 
the  peace,  it  was  necefll^ry  to  fliew,  the  party  was  fummoned.     As 
in  orders  for  keeping  a  baftard  child,   Hil.   1720.  the  King  verf. 
Hawkins;    Mich.    1721.  the  King  verf.   Clegg ;     1722.  the  King 
•verf.  Harris ;   and  Trin.  1724.  the  King  verf.  jujiin,  in  an  order 
to  fupprefs  an  alehoufe,  that  exception  was  taken  j    but  the  order 
was  not  quaflied  for  that,  but  becaufe  there  was  no  county  men- 
tioned,   only  in  the    margin ;    and    the  Queen  verf.  King,    Hil. 
ijii. 

The 
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The  court  were  unanimoufly  of  opinion,  that  the  party  in  thefe 
cafes  ought  to  be  heard,  and  for  that  purpofe  ought  to  be  fum- 
moned  in  fii(5l ;  and  if  the  juftices  proceeded  againft  a  perfon  with- 
out fummoning  him,  it  would  be  a  mifdemeanor  in  them,  for 
which  an  information  would  lie  againft  them.  But  fince  in  thefe 
fort  of  orders  for  fupprefltng  alehoufes,  keeping  baftards,  &c.  fum- 
mons  have  not  been  fet  out,  they  would  intend  the  juftices  having 
iurifdidion  had  proceeded  regularly,  and  that  there  was  a  fummons ; 
it  not  appearing  by  the  order,  that  there  was  none,  or  that  there 
had  been  an  ill  fummons ;  for  where  it  appears  there  was  an  ill 
fummons,  that  will  be  fatal,  and  leave  no  room  to  make  it  good 
by  intendment:  which  anfwers  the  cafe,  i  Salk.  i8i.  And  For- 
tefcue  juftice  faid,  the  cafe  of  the  Queen  verf.  King  was  the  very 
cafe  in  point.  And  the  orders  were  confirmed,  ytpie  lo,  1725. 
But  afterwards  it  being  made  appear  to  the  court  by  affidavits^  that 
the  juftices  had  proceeded  in  making  the  laft  order,  without  fum- 
moning Venables ;  after  having  heard  council  for  the  juftices,  the 
court  gave  leave  to  file  an  information  againft  them. 

Earl  of  Hindford  verf.   Charteris. 

THE  regularity  of  entring  judgment  againft  the  defendant  be-  Matter  of 
ing  referred  to  the  mafter,  it  appeared  upon  his  report,  that  pradice. 
the  declaration  was  left  in  the  office,  but  no  declaration  was  deli- 
vered to  the  defendant's  attorney,   though  the  plaintiff's  attorney 
knew  the  defendant's  attorney,  and  where  to  find  him.     And  this 
the  court  held  not  to  be  a  regular  delivery  of  the  declaration ;  for 
before  the  making  the  rule  in  this  court  in  the  late  King  William'^ 
time,  that  the  defendant's  attorney  ftiould  pay  the  plaintiff's  attorney 
for  the  declaration,  the  pradice  never  was  to  leave  the  declaration 
in  the  office,  if  the  defendant's  attorney  could  be  found,  but  the 
declaration  was  to  be  delivered  to  him  ;  and  therefore  fince  that  rule, 
it  is  not  regular  to  leave  the  declaration  in  the  ofHce,  unlefs  the 
defendant's  attorney  cannot  be  found,  or  refufes  to  pay  for  the  de- 
claration.    The  like  cafe  happened  this  term  between  Peach  and 
Hobbs.     And  therefore  the  court,  for  fettling  the  pradlice  as  to  de- 
livery of  declarations,  made  this  following  rule,  which  I  pronounced 
in  court,  and  which  was  drawn  up  as  follows :  Regiila  generalis, 
OrdinatU7n  eft,    quod  ubi  fpeciale  vel  conunune  ballium  affiktur  pro 
aliquo  defaidente,  et  notitia  inde  datur ;  attor?iatiis  pro  querente  nar- 
rationcui  deliberet  attornato  pro  tali  defendentc^  qui  folverit  proinde. 
Sed  ft  attornatus  pro  defendente,  vel  clerici  fui  in  abfentia  ejus,  re- 
■  cufaverint  folvere  proinde,  vcl  fi  loan  hahitatiotiis  talis  attornati  pro 
defendetite  ignotus  fuerit  attornato  pro  querente,  turn  licebit  attornato- 
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fro  querente  relinquere  narrationem  in  officio  cum  clerico  narrationutu^ 
fed  immediate  dabit  mtitiam  inde  in  fcriptis  defendenti  vel  ejus  attor- 
nato,  et  talis  narratio  aejlimata  fuerit  bene  deliberata  tantum  a  tem- 
pore talis  notitiae. 

Vaiighan   verf.   Evans. 

5.  c.  8  Mod.   rVANS  brought  a  bill  of  •  foreclofure  in  the  court  of  grand  M- 
'"+■  ^^.^     ^  iions  for  the  county  of  Montgomery  againft  Vaiighan  and  others. 
The  defen-    to  foreclofe  Voughan  of  his  equity  of  redemption,  upon  a  mortgage 
dun:  lived  in   ^f  j^^^g  ^jj^f.  ];^y  J,-,  th^t  county.     And  laft  term  a  motion  was 
icl'vcdwith  ^^  made  for  a  prohibition,  upon  fuggeftion  that  Vaughan  did  not  in- 
procefsojtof  liabit  in  that  county,  but  lived  in  England,  and  that  Evans  had 
the  ^Tzn&jt:i-  |-^jg(^  Q^j  procefs  in  order  to  get  a  fequeftration  of  Vaughan' %  lands 
andVotap-  'that  lay  \\\  Moiitgomery Poire.     And  after  having  heard  Mr.  Reeve^ 
pearing  his     feijeant  Probyn,  and  Mr.  Coivper,  againft  the  prohibition,  the  court 
'*a"etred"  W  '"'^^^^  ^"''^  ^"-^'^  ^°^  ^^^  prohibition  abfolute  ;  becaufe  the  fuit  is  in 
a  prohibition  nature  of  a  fuit  in  Chancery,  and  the  procefs  is  perfonal,  to  fum- 
was  granted,    jyjgn  the  party ;  which  cannot  be  ferved  in  this  cafe,  Mr.  Vaughan 
'""*"  '^'^'     living  in  England  out  of  the  jurifdidlion  of  the  court  of  grand  fef- 
lions ;  and  if  he  could  not  be  ferved  with  the  procefs,  he  could  not 
be  guilty  of  a  contempt  in  not  appearing  upon  it ;  and  then  by  con- 
fequence  no  fequeftration  ought  to  go  againft  his  lands,  though  they 
lay  in  that  county.     And  this  is  the  fame  cafe  in  effedl,  as  that  in 
Comberbach  468.  tranter  verf.  Dtiggen,  in  lord  chief  juftice  Holt's 
time.     And  though  it  was  ohjefted,  that  the  court  of  Chancery  of 
England  had  their  procefs  ferved  beyond  fea,  and  brought  parties 
into  contempt,  and  this  of  the  grand  feffions  was  an  original  jurif- 
ditftion  ;  the  court  faid,  this  was  not  to  be  compared  to  the  Chan- 
cery (if  they  did  proceed  fo)  becaufe  this  jurifdidion,  though  it 
was  an  original  one,  yet  it  was  a  limited  one,  and  confined  to  that 
county.     The  rule  for  the  prohibition   was   made  abfolute,   Jujie 
the  9th,   1725. 
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Sir  William  Lowther's  cafe. 

MR.  Fazakerky  moved  for  leave  to  file  an  Information  in  s.  c.  i  Stra, 
nature  of  a  quo  loarranto  againft  Sir  William  Lowther,  637. 
to  fliew  by  v^hat  authority  he  had  made  and  fet  up  a  ^'*  ' 

warren.  But  it  was  denied  by  the  court ;  becaufe  it 
v/as  of  a  private  nature,  and  therefore  proper  to  be  profecuted  only 
in  the  name  of  the  Attorney  General  by  information,  if  His  Majefty 
thought  fit.  And  the  like  motion  was  denied  in  the  cafe  of  the 
lord  LiJhurHf  not  long  ago ;  OBobtr  28,  1725. 

Hughes  'Verf.  Alvarez. 

THE  defendant  put  in  a  plea  in  abatement,  after  having  had  s.  c.  i  Stra. 
oyer  of  the  original,  that  the  original  was  not  returned,  and  639- 
that  the  plaintiff  had  not  found  pledges.     And  upon  motion  this  n,entfct\fidel 
plea  was  fet  afide,  becaufe  it  was  put  in  without  an  affidavit  of  the  becaufe  no  af- 
truth  of  it  J  for  though  Mr.  Lee  and  Mr.  Hiijey  faid,  this  appeared  lf^^^\^l^^'^ 
by  the  writ  upon  the  oyer-,  and  in  cafes  where  a  matter  is  pleaded 
in  abatement,  which  appears  upon  the  record  (as  variances)  there 
needs  no  ajidavit  by  the  adl  for  the  amendment  of  the  law  j  yet 
the  court  held,  that  this  did  not  appear  upon  the  oyer  of  the  writ, 
for  nothing  appears  but  the  writ  itfelf ;  but  this  is  a  fiwS,  which 
ought  to  be  verified  by  affidavit. 
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The  King  verf.  Collingbourn. 

s.c  iStra.  T  TPON  a  fpeclal   order  of  feffions  removed  into  the  King's 

T^  b  u  d  ^*^«-  Bench  by   certiorari,    for  difcharging  an  apprentice,    who 

apprentice  to  appeared  by  the  order  to  have  been  bound   to  a  glafier   a  freeman 

5.  afreertiaii  of  the  city  of  Lotjdon,    before  the  chamberlain  of  hondcn ;    Mr. 

^A  i° bound"  ^^^^"^  moved  to  quafli  the  order,,  infifting  that  the  apprentice,  be- 

and  inrolleii  ing  bound  before  the  chamberlain  of  London,  the  juftices  of  peace 

there,  then  ^i^^  ^io  power  to  difcharge  him,  but  he  ought  to  be  difcharged  by 

u*it"hisnia-  ^he  chamberlain  ;  for  in  the  ad:  of  5  Eliz.  c.  \.far.  40.  the  li- 

iier  in  Middle-  bcrties  and  privileges  of  the  citizens  of  London  as  to  having  and 

y,Ar;  thejui-  j-gjajpiingr   apprentices    are  expreflv   faved,    and  it   is  declared  that 

tices  lor  the  *d       r  v  r        j  ' 

county  may     ftatute  ihall   not  be  prejudicial  to  them.     Sed  non  allocatur ;  for  per 

Aik\\ixie.):\\m.  cKfiam,  the  apprentice   being  put  of  Lw^^/ow,  and  ferving  his  mafler 

out  of  the  city,  there  can  be  no  proceedings  againft  him  before  the 

chamberlain  ;  but  the  juftices  of  the  peace  have  a  jurifditftion  to 

difcharge  him,  notwithftanding  he  was  bound  in  London. 


2.  Exception  was  taken  to  the  order,  that  the  juftices  could 
hot  difcharge  the  apprentice,  becaufe  the  trade  to  which  he  was 
bound,  inz.  a  glafier,  was  not  within  the  ftatute  of  5  Eliz.  Sed 
non  allocatur;  for  though,  formerly  it  was  held,  the  trade  ought  to 
be  a  trade  within  the  ftatute,  yet  the  later  refolutions  have  been 
otherwifc.  And  a  cafe  was  cited,  where  it  was  held,  the  trade 
need  not  be  a  trade  withiil  the  ftatute,  6  Geo.  in  the  cafe  of  Hone 
an  apprentice.     The  King  'verf.  Taunton. 

Parker  verf.  Thornton. 

S.  C>  I  Stra. 

A^j^uryman  A  F  T  E  R  a  verdict  for  the  plaintiff,  a  new  trial  was  granted, 
chaiiengM,  i\  bccaufe  one  Hooper,  who  was  challenged  upon  the  principal 
anowM^after-  P^"^'>  ^""^  ^^  challenge  allowed,  was  afterwards  fworn  upon  the 
ward  fwornas  jury  as  a  tales-man  by  the  name  oiHook;  although  it  was  infifted 
a  tales-man,  upon  by  the  council  for  the  plaintiff,  that  the  verdidl  was  given  to 
affde"  '     ^'  ^^  fatisfadion  of  my  brother  Denton^  who  tried  the  caufe. 

s  c.  I  Stra.  Wiat  vej'f.  Efiino;ton. 

637.  •/  ^ 

Trefpafs  for 

taking  divers  T  N  trefpafs  for  breaking  the  plaintiff's  houfe,  and  taking  away 
fn°a  what  ^^"  -^  di'uerfa  bona  et  catalla  of  the  plaintiff  ibidem  ijiventa,  verdidt 
j;o°nds,jadg-  WHS  givcu  for  the  plaintiff",  and  intire  damages  afTefled ;  and  upon 
iiunt  arreikd  Mr. /^'i7;-J's  motiou  the  judirment  was  arrefted,  for  the  uncertainty 

atter  a  ver-  j      s^  *  .•' 

d,a.  1" 
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in  the  declaration,  in  not  fpccifying  what  the  goods  were,  fo  that 
this  recovery  could  not  be  pleaded  in  bar  of  another  atftion  brought 
for  the  fame  goods.  Serjeant  Darnall  and  Mr.  Ketelbey  for  the 
plaintiff. 

Bafs  vBTf.  Bradford. 

IN  ejedment  the  demife  in  the  declaration  againft  the  cafual  in  ejeament 
ejedior,  and  afterwards  delivered  to  the  tenant  in  poflelTion,  was  ihe declaration 
laid  of  the  fecond  of  '^jiine  laft,  to  commence  from  Lady-day  be-  J^^^g  jg^g 
fore }  and  after  the  tenant  in  poffeffion  had  entred  into  the  com-  cannot  be 
mon  rule,  in  the  declaration  in  the  iffue  delivered  to  the  defendant  altered. 
the  demife  was  laid  to  be  of  the  fecond  of  Augiift  laft,  the  title  of 
the  leffor  of  the  plaintiff  being  upon  a  breach  of  a  condition  for 
non-payment  of  rent   due  Midjummer  laft.     And   ferjeant  Bainei 
moved  for  the  defendant,  that  the  ifl'ue  might  be  made  according 
to  the  declaration  delivered  to  the  tenant  in  poffeffion,  becaufe  the 
plaintiff  ought  not  to  recover  upon  a  title  accrued  fubfequent  to 
the  delivery  of  the  firft  declaration.     Mr.  Fazakerky  for  the  plain- 
tiff infifted,  that  the  firft  declaration  v/as  only  in  nature  of  a  no- 
tice, and  therefore  the  fecond  declaration  might  vary  from  the  firft 
as  to  the  demife.     But  per  totaiii  curiam,  by  the  courfe  of  this 
court  there  can  be  no  alteration  in  the  declaration  in  the  iffue  from 
the  firft  declaration  delivered,  only  in  the  defendant's  name.     And 
a  rule  was  made,  that  the  iffue  fhould  be  made  according  to  the 
declaration  delivered  againft  the  cafual  ejector. 

Powell  verf.   Hord. 

IN  cafe  againft  the  flieriff  of  Oxfordjhire,  for  a  falfe  return  of  S.  C.  i  Stra. 
non  ejl  inventus  to   an  alias   capias  ad  Jatisfaciendu7n  upon  a  \^'^^  aflion 
judgment  of  the  Common  Pleas,  recovered  by  the  plaintiff  againft  againft  the  f>,e- 
ont  Edward  Jones  for  21/.    \o  s.  and  upon  error  brought  in  the  "'^  ^""^  ^  ^^'^^ 
King's  Bench  aflirmed,  upon  which  the  whole  fum  amounted  to  fl^J/cannot be 
43  /.  upon  not  guilty  pleaded,  the  caufe  was  tried   before  me  at  a  witnefs,  be- 
7iifi  prills  in  Middlefex  this  term.     And  it  appeared  upon  the  evi-  ""ngj^as'"" 
dence,  that  the  fherift"'s  bailiffs  upon  the  firft  capias  had  frequent  giving  fecuri- 
opportunity  of  taking  Jones ;  and  that  when  that  return  was  out,  ty  'o  '^e  (he- 
the  under-fheriff  defined  Mr.  Atwood  the  plaintiff's  attorney  to  take  "  ' 
out  another  capias  ad  fatisfaciendum,    and   he  promifed  to  arreft 
Jones,  but  did  not,  though  he  had  opportunities  to  arreft  him  upon 
that  writ.     And  the  defendant  upon  the  trial  attempted  in  mitiga- 
tion of  damages  to  prove,  Jo7ies  might  yet  be  taken,  but  failed  in 
that  proof,   it  appearing  Jones  had  abfcondcd.     Upon  which  by 

my 
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my  diredion  the  jury  gave  the  whole  43  /,  debt  in  damages.  And 
the  defendant  moved  for  a  new  trial ;  firft,  becaufe  I  refufcd  to  ad- 
mit the  fheriff's  bailiff  to  be  a  witnefs  upon  the  trial,  to  prove  that 
he  often  endeavoured  to  have  arrefted  'Jones  on  this  capias  ad  fatisfa- 
cieJidum,  but  could  not.  Sed  noJi  allocatur;  for  my  brothers  agreed 
with  me,  the  bailiff  was  no  legal  witnefs,  becaufe  he  is  interefted 
in  the  caufe,  having  given  fecurity  for  his  due  executing  procefs, 
and  by  confequence  could  not  be  a  witnefs  in  his  own  caufe.  Then 
it  was  infifted  upon  by  the  counfel  for  the  defendant,  that  the  da- 
mages were  exceffive,  becaufe  the  jury  had  given  damages  for  the 
whole  debt ;  whereas  they  faid  the  jury  ought  to  have  given  only 
the  charges  the  plaintiff  had  been  at  in  the  fuing  the  capias  adfatif- 
faciendum,  &c.  in  damages.  Sed  non  allocatur;  for  upon  the  cir- 
cumftances  of  the  cafe  the  court  thought  it  very  proper,  the  whole 
debt  fhould  be  given  in  damages.  Note,  upon  giving  the  verdidl, 
the  plaintiff  entred  into  a  rule  by  confent,  that  the  fheriff  fhould 
have  liberty  to  ufe  his  name,  in  order  to  recover  the  debt  againft 
yonesy  the  flieriff  confenting  to  indemnify  the  plaintiff  againft  all 
cofts,  ^c. 
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Will.  Dobbs  verf.  John  Edmunds. 

N  trefpafs  the  plaintiff  declared,  quod  cum  the  defendant  fuch  s  c.  i  Stra. 
a  day  broke  and  entred  his  houfe,  Z3c.  necmn  de  eo  quod  the  ^^"• 
defendant  pojlea,  fuch  a  day,  m  et  armis  entred  his  fliop,  &c.  ^fpafsmg. 
Upon  not  guilty  pleaded  a  verdidt  was  found  for  the  plaintiff,  R-  by  bill 
but  damages  were  given  feverally,  viz.  i  d.  on  the  flrfl  fad,  and  ^^-^^^^^^^^^^^^ 
40^.  for  the  fecond  fa(ft.     And  now  it  was  moved  in  arreft  of  judg-  dift. 
ment,  that  the  taking   the  damages  feverally  would  not  help  the 
fault  in  the  declaration ;  for  the  quod  cum  went  through  the  whole  But  in  the  C 
declaration,  and  fo  no  fad  was   pofitively  alleged}  which  is  ill  in  f^j^jj^g'^o*^,^^ 
trefpafs,  and  has  been  often  fo  adjudged,    i  Roll.  rep.  55.     But  it  the  ^m^  cm' 
was   held  per   curiam,    that   the  necnon  fliould   not    bring  in  the '" '^^"^"j^'*' 
fecond  fad  into  the  quod  cum,  but  fliould  be  took  to  be  a   pofitive  ,he"reby,  and 
averment,  as  if  the  queritur  had   been  repeated  again,  viz.  necnon  fo  dettrmirf'j 
qucritur  de  eo  quod,   i^c.  which   had  certainly  been  good.      And  ]^^^.^^'   ^j 
therefore  the  plaintiff  had  his  judgment  for  the  damages  found  for  An/fee  Dou- 
the  fecond  fad.     And  the  court  declared,  they  would  be  bound  by  g'^s  and  Hail 
what  had  been  already  often  determined  ;   but  they  fhould  be  very  '^."^.°^/,V' 
cautious  of  extending  this  exception  after  a  verdid  further  than  it  \^Gio.  z 
had  been  carried  before.  '^"^  ?•  ^-  ^'^ 

held. 


A 


Portman  verf.  Cane. 

N  executor  brought  debt  upon  a  bond  entred  into  by  the  de-  S.C.  i  Stra. 
fendant  to  the  teflator  in  1676  :  and  a  breach  was  affigned  to  ^f^"  .^ 

,.,.,'  ..  ,         ilaintilt  exe- 

be  made  by  the  defendant  in  the  executor  s  time  about  a  year  be-  cucor  ihailnot 
fore  the  adion  brought.  And  on  iffue  thereupon  verdid  was  gi-  P^y  coits  on  a 
ven  for  the  defendant.  And  it{]z-^n\.  Chappie  moved,  the  pl'iintiff  ;;';;JfJ^f^';''^ 
might  pay  cofls,  becaufe  the  breach  was  afligned  to  be  done  after  on  bond,  tho' 
the  tellator's  death  in  the  executor's  time.     Scd  ?ion  allocatur ;  for ''^"'='\=»'i'8n- 

•  rr  -^    ^y  Q    TT  ^  the  exe- 

O    W  pC}'  cutor's  time. 
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per  curiam  the  bond  is  the  caufe  of  adlion,  and  the  plaintiff  could 
not  fue  but  as  executor.  And  therefore  the  motion  was  denied. 
I  Fetitr.  92. 


s.  C.  I  Stra. 

670. 

Pradice  in 


Parker  verf.  Stanton. 

TO  a  fcire  facias  fued  by  the  defendant  in  error,  quare  exe- 
ciitionem  non,  &c.  in  order  to  compel  the  plaintiff  in  error 
to  affign  his  errors,  the  plaintiff  in  error  pleaded,  that  the  defen- 
dant in  error  had  fued  execution  in  the  Common  Pleas,  and  levied 
his  debt  recovered.  And  upon  Mr.  Strafige's  motion  this  plea  was 
fet  afide  as  a  fham  plea,  (as  a  plea  of  payment  in  the  like  cafe  was 
fet  afide  in  H/A  10.  Geo.)  for  the  meaning  of  fuing  out  this  writ, 
is  only  to  compel  the  plaintiff  in  error  to  afllgn  his  errors ;  and  if 
fuch  pleading  as  this  fhould  be  encouraged,  it  would  occafion  great 
delays  and  vexation  in  the  recovery  of  debts. 


S.  C.  I  Stra. 
684. 

No  error  to 
be  afligned 
contrary  to 
the  record. 


Helbut  verf.  Held.     Error  C.  B. 

Intr.  Hi/,  n  Geo.    C.  B.    Rot.  339.  and  Hi/.  12  Gej^ 

B.  R.     Rot. 


LJ ELD  brought  an  aftion  of  affault  and  battery  in 
*  '   mon  Pleas  againft  Helmut,  and  upon  his  pleading   tl 


the  Com- 
the  general 
iffue  verdidt  and  judgment  was  given  for  Hel^.  Upon  which  Hel- 
but  brought  this  writ  of  error  in  the  King's  Bench,  and  affigned 
for  error,  quod  per  recordum  praediButn  apparet,  quod  praediBm 
Edwardus  Richier  [mentioned  in  the  pojlea  to  be  the  only  juryman 
who  appeared  on  the  principal  panel]  jurator  nominatus  in  panello 
praeditlo  de  habcndo  corpora  juratorum  fummo7iitorum  inter  prae- 
dioium  Hugonem  et  Ifaacum  annexo  exaiius  venit,  and  was  fworn 
on  the  jury,  and  gave  his  verdid  Jmul  cum  juratoribus  praediSiis 
de  novo  appofitis ;  whereas  by  the  record  of  the  "venire  facias  it  ap- 
peared, that  the  faid  Edward  Richier  was  not  returned,  nor  im- 
panelled by  the  flieriff  of  London  in  the  panel  to  the  faid  writ  of 
"venire facias  annexed,  and  returned,  as  by  law  he  ought,  &c. 
Then  he  alleges  diminution  of  the  "venire  facias  and  habeas  cor- 
pora, and  prays  a  certiorari  to  the  cu':0S  brevium  of  the  Common 
Pleas ;  but  does  not  get  the  certiorari  returned.  The  defendant  in 
error  pleaded,  in  nullo  ejl  erratum,  &c. 

Mr.  Parker  for  the  plaintiff  in  error  argued,    that  this  verdidl, 

being  given  by  a  perfon  not  named  in  the  panel  upon  the  venire^ 

is  ill,  and  the  judgment  thereupon  given  is  erroneous.     And  for 

3  this 
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this  he  cited  5  Co.  42.  L  the  countefs  of  Rut/ami's  cafe,  where  it  is 
held    that  if- a  perfon  is  well  returned  in  the  panel  of  the  vemre 
facias    and  is  mifnamed  in  the  diftrhgas,  or  habeas  corpora,  the 
procefs  was  difcontinued,  before   32  Hen.  8    c.  30.  and    1 8  £//z. 
J.    14      But  now  after  verdid  judgment  (liall  not  be  ftaid,  becaufe 
ail  difcontinuances  after  verdidl  are  helped   by  thofe  ftatutes;_and 
therefore  in  that  cafe  the  -vemre  facias  and  diflnngas  being  right, 
and  the  miftake  in  the  name  being  in  the  panel  before  the  juftice 
of  nili  prius,  and  the  po/lea,  it  appearing  upon  examination  of  the 
fheriff  that  the  perfon  who  gave  the  verdift  was  rightly  named  in 
the  venire    it  was  amended  ;  the  motion  there  being  in  arrefl  of 
iudement.'   But  it  is  there  held,    that  even  then  if  a  juror  was 
milnamed  in  the  venire  facias,  though  he  was  rightly  named  in 
all  the  fubfequent  procefs,  it  was  not  amendable.     Now  here  the 
perfon  who  gave  the  verdidt  is  not  named  in  the  panel  of  the  ve- 
nire, and  therefore  it  muft  be  error:  and  the  ftatute  of  21  >r.  i. 
c    !->     does  not  help  this  cafe,  for  that  ftatute  only  helped  where 
any  of  the  jurors,  who  tried  the  caufe,  is  mifnamed  m  any  of  the 
faid  writs  j  but  here  he  is  not  named  at  all. 

But  it  was  infifted  upon  by  Mr.  Strange  for  the  defendant  in 
error,  and  fo  adjudged  by  the  court,  that  this  was  not  affignable 
foreJror,  it  being  againft  the  record,  the  ventre  facias  and  habeas 
corpora  not  being  returned  upon  the  certiorari  to  the  cu/ios  brcvium. 
And  judgment  was  affirmed  February  9,  1725. 

mch    X  Sec   1.  B   R.    Plomm^r  verf.   mhb  and  Cripp.     Debt  on  a  bond  ;  non  eft  faaum 
oletded    verd^^  and     udgment  for  the  plaintiff  in  the  Common  Pleas  ;  on  error  on  th.s  judg- 
Sent    error  wa    affi^ned^  that  Webb  d.ed   before   the  day  of  nifi  pnus ;  and   held  .t  was  no 
Tffignabr^br  errorbeclufe   the  record  mentioned  that  he  appeared  that  day.     Judgment 
was  affirmed  iVcPWOT^er  7,   1729. 

The  King  verf.   John  Hill. 

^-ir-HE    defendant  was   convided    by   Sir  H.nry  Bateman,    a  conriaion  for 
T    juftice  of  the  peace  of  Middhfe.,  for  unlawfully  keeping  a  ^^^;^ 
lurcher  and  a  gun  to  kill  and  deftroy  the  game,  non  extflens  quali-  ^^f,,,^,^,  had 
ficaius  per  leges  hujus  regni  ad  hoc  faciendum,  contra  S^f^^^^,^^^-^^^;^ 
tuti  inhujuLdi  cafu  edtti  et  provifi.     And  this  convid.on  being  ^^^^^^  ^^  ,^ 
removed  into  the  King's  Bench  by  certiorari    was  quadied  Satur-  j        and 
da,,  February   12,   1725-   becaufe   it  was  only  averred  gene  ally  eiue. 
thai  he  was  not  qualified,  and  did  not  aver  that  the  defendant  had 
not  the  particular  qualifications  mentioned  in  the  ftatute  as  to  de- 
gree, eftate,  ^c. 

White 
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White  verf.  Clever, 
s.  C.  I  Stra.    1    V  E  B  T  on  a  bond  for  400  /.    The  defendant  prayed  oyer  of  the 


681. 


D 


Where  a  plea  * '  bond,  and  of  the  condition,  which  was,  that  the  defendant 

is  general  yaa(/ fliould  do  fcveral  particular  things,  and  alfo  indemnify  and  fave 
indempmmcon.  h^rmlefs  the  plaintiff  from,  ^c.  As  to  the  things  to  be  done,  the 
muR  be  (hewn  defendant  pleaded  he  did  them  ;  and  as  to  the  indemnifying  the 
for  caufe  that  plaintiff,  and  faving  the  plaintiff  harmlefs  from,  G?f.  the  defendant 
fay°how"°'  pleaded,  quod  inde-mnijicavit  ac  indemne7n  Jervavit  the  plaintifj"  ab^ 
(3c.  To  which  plea  the  plaintiff  demurred  generally,  and  the 
defendant  joined  in  demurrer.  And  ferjeant  Whitaker  for  the 
plaintiff  took  exception  to  the  plea,  that  it  was  ill,  becaufe  the  de- 
fendant did  not  fhew,  how  he  indemnified  the  plaintiff.  Cro.  yac. 
165.  Allington  verf..  Tearbier.  Hob.  296.  And  it  is  ill  on  a  ge- 
neral demurrer.  Cro.  Jac.  165,  363,  340,  503,  634.  But  if  the 
defendant  had  pleaded  in  the  negative,  that  the  plaintiff  non  Juit 
damnijicatuSy  it  had  been  good.  Cro.  Jac.  634.  2  Co.  4.  i  Lev. 
194.  But  Mr.  Lee  for  the  defendant  infiffed,  that  it  was  but 
form,  and  was  good  upon  a  general  demurrer.  So  it  is  held  i  Lev. 
194.  Cutler  againfl  Southern,  and  1  Lutw.  428.  Lovelace  verf. 
Bickham.  And  all  the  court  were  unanimous  of  opinion,  that 
fuch  pleading  is  well  upon  a  general  demurrer  fince  the  ad:  for  the 
amendment  of  the  law,  4  G?  K,  Ann.  c.  '6.  And  therefore,  be- 
caufe the  defendant  had  not  demurred  fpecially,  and  fhewed  it  for 
caufe,  judgment  was  given  for  -he  defendant,  Pafch.  12  Geo.  B.  R. 
Apr.  29,  1726.  Note,  this  adtion  was  brought  upon  the  fame 
bond  as  the  plaintiff  afterwards  brought  another  idlion  upon,  and 
obtained  judgment  Mich.  13  Geo.  B.  R.  1726.  po/l.  1499. 
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Ludwell  verf.  Hole. 

CASE    for  thefe  words  fpoke   by   the  defendant   of  the  s.  C.  Stra. 
plaintiff,  viz.  "  You  are  a  cheating  old  rogue,  and  have  ^'^■ 
"  cheated  the  fatherlefs  and  widow."     After  verdidt  for  adibnable. 
the  plaintiff,    ferjeant   Belfield  moved  in  arrefl  of  judg- 
ment, that  thefe  words   are  not  adionable,    there  being  no  collo- 
quium laid  of  the  plaintiffs  trade  ;    and  cited  5  Mod.  398.  Savage 
verf.  Roberts.     1  Ro.  Ab.  62.  pi.  25.     Hardr.  8.  Wake  verf.  Chap^ 
man :  and  that  difference  was  took,  Raym.  62.  Davis  verf.  "Jones. 
On  the  other  fide   Mr.  Gapper  argued  for   the  plaintiff,    that  the 
words  fhould   not  be  took  in  mitiori  fenfu  now,  and  quoted  Cro. 
Jac.  tj-^.  and  Raym.  86.  Terry  verf.  Hooper.     But  the  court  held, 
the  words  would  not  be  adionable,  unlefs  fpoke  of  the  plaintiff  in 
his  trade,   for  which  the  cafes  cited  by  ferjeant  Belfield  are  in  point. 
And  therefore  judgment  was  arrefled.  May  17,  1726. 

Eden  verf.  Wills. 

MR.  Parker  moved  to  quafh    a  fcire  facias  quare  execiitionem  S.  C.  i  Stra. 
«<?«,  Gfr.  fued  by    the   defendant  in    error,    to   make    the  ^9+- 
plaintiff  aflign  his  errors  ;  becaule  the  original  luit  in  the  L,ommon  „Vjj  in  error 
Pleas  was  by  bill  of  privilege,  and  the  fcire  facias  therefore  ought  muft  be  re- 
to  be  returnable  at  a  day  certain,  but  this  was  made  returnable  o^gSpro*^* 
upon  a  common  return.     And  of  that  opinion  was  the  court,  be-  cefswas. 
caufe  fcire  facias's  ought  to  be  made  returnable  according  to  the 
nature  of  the  original  Tuit  below  in  the  Common  Pleas.     And  Trin. 
11  Ann.  between  Favafor  and  Parker,  it  was  adjudged  fo  by  the  Vavafor  verf. 
court  of  King's  Bench    in  the  very  fame  cafe.     And  the  writ  of  Pa'ker,  Trin. 
error  was  quafhed.     Mr.  Acherley  for  the  defendant  in  error.  ' '  ■^""' 

8  I  TrIn. 
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Goodright  verf^  ShuiEll. 

IN  ejedment,  plea  of  antlent  demefrte  was  allowed  to  be  \<^I1, 
without  an  affidavit  to  verify  the  fadl.     And  fuch  plea  had  befen 
before  allowed  to  be  good  in  earl  Goningesby'^  cafe. 

Godfrey  verf.   Philpot. 

MR.  Fa^akerly.  moved  to  change  the  •oenue  into  Chejier  9  a*id 
5t  was  granted  per  curiam^  becaufe  this  court  can  fend  down 
the  record  by  mittimus. 

Martha  Frontin  verf.  Small.     Covenant. 
Intr.  Hil.   12  Geor.    B.  R.     Rot. 

S.  C.  I  Stra.       I     H  E  plaintiff  declared,  quod  cum  by  a  writing  of  agreement 

Where  a  war-     ^     faSlum   I J  Dec.    1 723.   between   herfelf  attorney  of  James 

rtnt  of  atfor-  Frontin  of  the  one  part,  and  the  defendant  of  the  other  part,  which 

ney  is  given  to  flie  produces  in  court  under  the  feal  of  the  defendant,  flie  for  and 

deld"it  mull  '"  ^^^  name,   and  as  attorney  of  the  faid  James,   demifed  to  the 

be  executed  in  defendant  a  houfe  in  Villers  Jlreet  in  York  buildings  for  feven  years 

the  name  of    from  the  twcnty-fifth  of  December  next,   and  that  the  defendant 

e  prmcipa .   ^^^  liimfelf,  his  heirs,  executors  and  adminiftrators,  covenanted  and 

agreed,  that  he,  ^c.  would  pay  for  the  faid  mefuage  to  the  faid 

James  Frontin  bo  I.  per  ammtn,  at  four  quarterly  payments,  &c. 

by  virtue  of  which  writing  of  agreement  the  defendant  entred,  and 

was  and  yet  is  poflefled  ;  and  affigns  for  breach,  that  the  defendant 

did  not  pay  the  faid  rent,  but  45  /.  due  to  the  faid  Frontin  for  three 

quarters  of  a  year  was  and  yet  is  due  and  unpaid,  &c.    The  defen- 

I  dant 
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dant   demurred   generally,    and   the  plaintiff  joined  in   demurrer. 
And  Mr.  Strange  for  the  defendant  infifted,  that  the  plaintiff  could 
not  maintain  this  adtion,  for  the  leafe  was  void,  becaufe  the  plain- 
tiff adling  only  as  attorney  to   "James  Frontin,  it  Should  have  been 
made  as  a  leafe  from  him  and  in  his  name.     Moor  70.  pi.  jgr. 
9  Co.  Rep.  jj.  Combe'%  cafe.     If  an  attorney  has  a  power  by  writing 
to  make  leafes  by  indenture  for  years,  Qfr.  he  cannot  make  an  in- 
denture in  his  own  name,  but  in  the  name  of  him  who  gives  him 
his  warrant.     And  of  this  opinion  was  the  whole  court,  and  that 
therefore  it  appeared  upon  the  face  of  the  declaration,  that  the  leafe 
was  void.     And  then  Mr.  Strange  infifled,  that   if  the  leafe  was 
void,  the  covenant  in  it  to  pay  the  rent  was  void  alfo.     But  Mr. 
'B£e^e  for  the  plaintiff  argued,  that  though  the  leafe  was  void,  yet 
covenant  might  be  maintained  on  the  agreement.     James  Frontin 
could  not  maintain  an  aftion  of  covenant,  becaufe  he  was  no  party 
to  the  deed.    2  Inft.  673.  Scudamore  verfus  Vand^ftene.     But  he  faid 
covenant  would  lie  on  the  word  demiHt,  which  implies  a  covenant. 
Bat  if  there  be  an  exprefs  covenant  particular,  viz.  that  he  fliould 
quietly  enjoy  againft  all  claiming  under  him,  that  reftrains  the  ge- 
neral implied  covenant,     i  Mod.  113.  Deering  verfus  Farrington.  A>ite  iz^x. 
Hale  held,  that  where  a  man  ajjignavit  et  tranfpofuit  all  the  money 
that  fhould  be  allowed  him  by  any  wder  of  a  foreign  ffate,  to 
come  to  him  in  lieu  of  his  fliare  of  a  (hip  ;  this  was  void  as  an  af- 
iignment,  but  was  a  covenant,  and  was  all  one  as  if  the  defendant 
had  covenanted,  the  plaintiff  fliould  have  all  the  money  the  defen- 
dant fhould  recover  for  lofs  of  fuch  a  fhip.     Befides,  the  agreement 
being  under  feal,  the  defendant  was  eftopped  to  fay,  the  plaintiff 
did  not  demife,  and  it  was  very  hard  the  defendant  fhould  enjoy  the 
houfe  as  he  did,  and  not  be  forced  to  pay  the  rent.     But  the  court 
held,  that  it  appearing  on  the  declaration,  that  the  leafe  was  void, 
becaufe  it  was  not  made   in   the  name  of  James  Frontin^  whofe 
houfe  it  appeared  to  be,  and  that  the  plaintiff  only  made  it  as  his 
attorney,  there  could  be  no  ejloppel ;  and  then  the  covenant  to  pay 
the  rent  was  void,  and  the  plaintiff  could  not  maintain  the  adtion. 
And  judgment  was  given  for  the  defendant,  Ju?ie  21,   1726. 
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MEmorandum,  that  Robert  Dormer  efquire,  one  of  the 
juftices  of  the  court  cf  Common  Pleas,  died  September  1 8 
lajl,  anno  aetatis  77.  And  Sir  JefFery  Gilbert  knight^ 
lord  chief  baron  of  the  court  of  Exchequer,  died  Oftober 
14  laft,  anno  aetatis  52.  And  juft  before  the  beginning  of  this  term 
Sir  Thomas  Pengelly  knight,  his  Majejlfs  primier  ferjeant  at  law^ 
was  fworn  lord  chief  baron  of  the  Exchequer,  and  Mr.  baron  Price 
iiuas  fworn  one  of  the  juftices  of  the  Cottimon  Pleas.  And  on  Wed- 
nefday  Odober  26th  Sir  lAli\cion^o'wys  knight,  one  of  the  juftices 
of  the  court  of  King's  Bench,  and  the  hojiourahle  Robert  Tracy 
efquire,  one  of  the  juflices  of  the  Common  Pleas,  refgned  both  their 
offices  by  reafon  of  their  ill  Jiates  of  health.  And  his  Majefty,  as  a 
reward  for  their  pajl  fervices,  granted  each  of  them  a  penfton  of 
1500I.  per  annum.  And  Friday  November  the  ^th  Sir  Francis 
Page  knight,  one  of  the  barons  of  the  Exchequer,  was  fworn  a  judge 
of  the  Common  Pleas  in  the  room  of  Mr.  juflice  Tracy  ;  and  Monday 
November  the  yth  Sir  Lawrence  Carter  knight,  one  of  his  Majejlfs 
ferjeants  at  law,  and  folicitor  general  to  his  royal  highncfs  the  Prince  of 
Wales,  was  fworn  a  baron  of  the  Exchequer  in  the  room  of  Mr.  baron 
Price.  And  Mr.  ferjeant  Probyn  was  fworn  one  of  the  juflices  of 
the  King's  Bench  in  the  room  of  Mr.  juflice  Powys,  And  Mr.  fer- 
jeant Corny ns  was  fworn  a  baron  of  the  Exchequer  in  the  room  of 
Mr.  baron  Page. 
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John  Aftell  verj.  John  Andrews. 
Intr.  Trin.    ii  Geo.     B.  R.      Rot.  408. 

THE  plaintiff  brought  an  adlion  of  debt,  qui  tarn,  £ff.  againfl:  s.  c.  zStra. 
the  defendant,  for   100/.  Gff.  for  felline   French.  Fortu7aL  H^'     .    „ 
and  Spanijh  wines,    twenty   leveral  times    by  retale,  viz.  by  the  ,5  a  feiiiHg  by 
pint,  the  quart,  and  the  gallon,  to  perfons  whofe  names  are  un-  reuie. 
known  to  the  plaintiff,  between  the  firft  of  March  1  o  Geo.  and  the 
firft  of  March  1 1  Geo.  at  BriJIol,  to  be  drank  at  BriftoJ,  the  defen- 
dant not  being  authorized  or  enabled  in  manner  and  form  as  by  the 
ftatute  in  that  cafe  made  and  provided  is  prefcribed  and  appointed : 
contra  formam  et  effcSfum  flatuti  praediSli ;  per  quod  the  defendant 
forfeited  to  the  King  and  the  plaintiff,  qui  tarn,  &c.  ico/*  viz.  5/. 
for  every  one  of  the  faid  offenfes.     Upon  nil  debet  pleaded,  and  if- 
fue  joined  thereon,  the  caufe  was  tried  before  my  brother  Denton  at 
Briftol;  and  as  to  95/,  part  of  the  100/,  the  jury  found  for  the  de- 
fendant; but  as  to  5/.  the  remaining  part  of  the    100/.  the  jury 
found  a  fpecial  verdidt,  viz.  that  the  defendant  the  nth  o^ Novem- 
ber in  the  eleventh  year  of  this  King,  and  for  nine  years  then  laft 
paft,  was,  and  yet  is,  a  merchant  importer  of  French,  Portugal^ 
and  Spanijh  wines,  and  for  all  that  time  dwelt  and  yet  dwells  in 
the  city  oi  Brijiol  in  the  county  of  the  city  of  Briftol;  that  the  de- 
fendant the  nth  of  November  in  the  eleventh  of  the  King,  in  his 
manfion  houfe  fituate  in  Briftol,  fold  by  the  gallon  to  one  Thomai 
Mills  one  gallon  of  red  Port,  to  be  drank  at  Briflol,  and  that  the 
faid  Thomas  Mills  carried  the  faid  gallon  of  the  faid  wine  from  the 
defendant's  houfe  to  a  common  inn  called  the  Guilders  Inn  in  Bri- 
Jlol,  and  that  there  the  faid  gallon  of  wine  was  drank ;  that  the 
faid  Guilders  Inn  at  the  time  of  the  fale  of  the  faid  gallon  of  wine, 
and  of  the  drinking  thereof,  was  in  the  occupation  of  one  Charles 
Selman,  and  not  in  the  tenure  or  occupation  of  the  defendant  j  that 
the  defendant  at  the  time  of  the  fale  of  the  faid  wine  was  not  en- 
abled to  fell  wine  by  retale  by  force  of  the  ftatute  of  the  1 2th  of 
Charles  the  fecond,  intitled  an  ad:  for  the  better  ordering  the  fell- 
ing of  wines  by  retale,  and  for  preventing  abufes  in  the  mingling, 
corrupting  and  vitiating  of  wines,   and  for  fettling  and  limiting  the 
prices   of  the  fame  j  that  the  defendant  never  fold   in  any  veffel 
whatfoever  any  wine  to  be  drank   within  his  manfion  houfe,  or 
within  any  place  whatfoever  in  his  tenure  or  occupation :  but  whe- 
ther the  defendant  owes  the  5  /.  &c.     This  cafe  was  argued  twice 
at  the  bar,  firft  by  Mr.  ferjeant  Chappie  for  the  plaintiff,  and  Mr. 
Gapper  for  the  defendant ;  and  afterwards  by  Mr.  ferjeant  Pejigelly 
for  the  plaintiff,  and  Mr.  Fazakerlcy  for  the  defendant.     And  Fri- 
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day  the  4th  o^  Ncvember  the  chief  juftice  delivered  the  opinion  of 
juftice  Fortefcue^  juftice  Reynolds  and  himfelf,  that  the  plaintiff 
ought  to  have  judgment,  Mr.  juftice  Pcnays  having  furrendered  his 
office  a  little  before. 

The  reafon  upon  which  the  judges  founded  their  refolution  was, 
that  by  the  fadls  found  in  the  fpecial  verdidt  the  defendant  appears 
to  be  guilty  of  an  offence  within  the  exprefs  words  of  the  ftatute 
of  12  Ca?-.  2.  cap.  25.  for  by  that  ad  it  is  enaded,  that  no  perfon 
after  the  25th  of  March  1661,  unlefs  authorifed  as  by  that  adl  is 
prefcribed,  (hall  fell  or  utter  by  retale,  i.  e.  by  pint,  quart,  pottle, 
or  gallon,  or  by  any  other  greater  or  lefTer  retale  meafure,  any  kind 
of  wine,  to  be  drank  or  fpent  within  his  or  their  manfion  houle 
or  houfes,  or  other  place  in  his  or  their  tenure  or  occupation,  or 
without  fuch  manfion  houfe  or  houfes,  or  fuch  other  place  in 
his  or  their  tenure  or  occupation,  by  any  colour,  craft,  or  mean 
whatfoever,  upon  pain  to  forfeit  for  every  fuch  offence  5/.  &c. 
The  jury  here  have  found,  that  tJie  defendant  fold  a  gallon  of 
wine,  that  is  a  felling  by  retale  within  the  very  words  of  the 
adt,  which  explains  what  felling  by  retale  is,  and  mentions  fale 
by  the  gallon,  as  one  of  the  inftances.  2.  They  find,  the  wine 
was  fold  to  be  drank  at  Brijhl,  and  that  it  was  drank  at  the 
Guilders  Inn  in  Bri/iol-y  that  is  a  fale  of  wine  to  be  drank  out 
of  the  defendant's  houfe,  the  words  of  the  adt  being,  to  be 
drank  within  his  manfion  houfe  or  place  in  his  occupation,  or 
without  fuch  manfion  houfe,  &c.  and  then  they  find  the  defen- 
dant had  no  licence  to  fell,  tsc. 

But  it  was  objeded  by  the  counfel  for  the  defendant,  that  it  is 
found  by  the  fpecial  verdid,  that  the  defendant  never  fold  any 
wine  to  be  drank  within  his  manfion  houfe,  or  within  any  place 
whatfoever  in  his  tenure  or  occupation  j  and  they  infifled  the  in- 
tent of  the  ad  was  only  to  reftrain  fales  of  wine  to  be  drank  in 
their  manfion  houfes  or  places  in  their  tenure  or  occupation  j  and 
though  there  is  afterwards  the  words,  or  without,  &c.  yet'  that 
muft  mean  fome  yard,  &c.  belonging  to  fuch  manfion  houfe,  G?c. 
for  otherwife  the  exprefHon  in  the  ad  is  unaccountable.  If  it  was 
intended  to  prohibit  fales  of  wine  to  be  drank  in  any  place,  it  was 
idle  to  mention  manfion  houfes  and  places  in  their  tenure  or  occu- 
pation. Bcfides,  the  defendant  is  found  to  be  a  merchant  importer 
of  wine,  and  therefore  more  reafonable  he  fhould  fell  by  retale  in 
his  houfe,  the  ad  being  principally  levelled  at  perfons  that  keep  ta- 
verns, ©c.  But  the  anfwer  to  this  is,  that  the  words  of  the  ad 
exprefly  extend  to  this  cafe,  and  though  perhaps  the  parliament 
might  have  ufed  other  expreffions  to  have  made  the  ad  as  extenfive, 
without  mentioning   manfion  houfes^  &c,  yet   their  throwing   in 
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thofe  words  do  not  reftrain  the  other  extenfive  words.  And  this 
&&.  is  recited  by  the  ad:  of  15  Car.  2.  cap.  14.  to  have  this  exten- 
five conftrudlion,  both  in  refpedt  of  the  perfon  felling,  and  of  the 
place  where  the  wine  was  fold  to  be  drank.  For  by  that  adl  of 
i^Car.  2.  cap.  14.  it  is  recited  to  be  enadled  by  this  ad:  of 
12  Car.  2.  cap.  25.  par.  i.  that  no  perfon  or  perfons  whatfoever  af- 
ter the  25th  oi  March  1661,  unlefs  authorized  as  by  the  faid  adt  is 
appointed,  (hould  fell  wine  by  retale,  to  be  fpent  in  their  manfion 
houfes,  or  other  place,  under  the  penalty  of  5  /.  ^c. 

Another  objedion  was  made,  that  the  verdid  has  found  but  one 
fingle  fad,  and  that  the  parliament  only  intended  to  prohibit  the 
ufing  the  trade  of  felling  wines  by  retale,  which  muft  require  feve- 
ral  fads ;  and  that  appears  by  the  claufe  which  direds  the  granting 
licences  to  be  to  thofe  who  ufe  the  trade  of  felling  wines  by  retale, 
par.  4.  But  to  this  it  was  anfwered,  that  the  claufe  which  prohi- 
bits the  felling,  is  general,  and  lays  a  penalty  upon  every  particular 
offence  of  5  /.  and  it  is  upon  that  claufe  this  queftion  depends ;  and 
therefore  in  expounding  ads  of  parliament  where  words  are  exprefs, 
and  plain,  and  clear,  the  words  ought  to  be  underftood  according 
to  their  genuine  and  natural  fignification  and  import,  unlefs  by  put- 
ting fuch  expofition  a  contradidion  or  inconfiftency  would  arife  in 
the  ad  by  reafon  of  fome  fubfequent  claufe.  from  whence  it  might 
be  inferred,  the  intent  of  the  parliament  was  otherwife.  But  that 
is  not  this  cafe,  for  no  inconfiftency  or  contradidion  will  arife  from 
the  claufe  about  granting  licences,  if  the  words  of  this  claufe  are 
conftrued  according  to  their  true  fignification ;  but  both  claufes  are 
very  confiftent,  and  the  ad  will  be  no  more  than  this,  that  no 
perfon  fliall  fell  by  retale  but  fuch  as  have  a  licence  ;  and  that  li- 
cences fhall  be  granted  only  to  thofe  that  ufe  the  trade  of  felling  by 
retale.     Judgment  was  given  for  the  plaintiff. 


The  King  verf.    Tenant. 

SEveral  orders  of  baflardy  being  removed  into  this  court  by  cer-  S.  C.  2  Stra. 
tiorari,  the  firfl  order  was  made  by  two  juflices  of  the  peace  "'^• 
for  the  Wejiriding  of  TorkJJnre  upon  the  defendant,  to  keep  a  ba-  ^^^^-^^ll^,' 
ftard  child,  as  being  the  reputed  father.     From  this  order  the  de-  charged  at 
fendant  appealed  to  the  quarter-feflions ;    and  the  juflices  at  the  ^''|''°"='i'"^^^' 
quarter-feffions  upon  full  hearing  of  the  merits,  difcharged  the  or- ^a^dy  cannot 
der  of  the  two  juftices ;  but  bound  the  defendant  by  recognifance  be  mads. 
to  appear  at  next  quarter-feflions,  as  it  was  fuppofed,  under  an  ap- 
prehenfion,   that  better  evidence  might  be  procured  againft  him. 
After  this  the  fame  two  juftices  made  a  new  order  upon  the  defen- 
dgsA  for  keeping  this  baftard  child.     And  all  thefe  orders  being 
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removed  into  this  court  November  lo,  1726.  the  court  quaflied 
the  lafl  order  of  the  two  juftices.  For  they  having  made  an  order 
upon  the  defendant,  to  keep  the  child  as  reputed  father,  and  that 
Cro  Car.  341,  order  being  regularly  difcharged  upon  an  appeal,  upon  hearing 
350.  Prid-  jj^g  merits,  the  defendant  was  legally  acquitted,  and  cannot  be 
Cro"car.47i.  drawn -in  queftion  again  for  the  fame  fadl.  Mr.  Reeve  council  for 
I  VcDtr.  59.  the  King,  Mr.  Lee  council  for  the  defendant. 

David  Griffin  verf.  Daniel  Scott,  Humfrey  Bodman, 
John  Mauldin,  Abraham  Purfehoufe,  Joaken  Falack, 
and  George  Shenton. 

Intr.  Mich.  12  Geo.     B.  R.      Rot.  352. 

s.C.  zStra.  T]SJ  gn  adion  of  trefpafs  brought  by  the  plaintiff  againft  the  de- 
The  landlord  -^  fendants,  for  breaking  and  entring  the  plaintiff's  houfe  at  Ber- 
muft  remove  mondfcy  in  Surrey  the  r  8th  of  yune,  the  eleventh  of  the  King,  and 
*'|«g°°''^^'  for  continuing  in  polTefTion  of  the  houfe  for  eight  days  next  follow- 
five  days  or  i'^g,  ^^^  foi*  taking  and  carrying  away  from  thence  feveral  goodi 
he  is  a  tref-  of  the  plaintifiPs,  viz.  grates,  tongs,  tables,  a  clock,  &c.  the  de- 
pafler.  fendants    as  to  all,  praeter  fraBionem   et  intrationem  domus  prae- 

di6iae  et  coiitinuationem  in  pojfejjione  ejufdem  dotnus  per  Jpatium  o5lo 
dierum,  and  taking  and  carrying  away  the  goods  of  the  plaintiff, 
plead  not  guilty,  and  on  that  ifTue  is  joined  ;  and  as  to  all  the  refl 
of  the  trefpafs  aforefaid,  the  defendants  juflify,  and  fay,  that  Sir 
William  Boyer  and  Ebenezer  Sadler  the  20th  oi  April  1708  were 
feifed  in  fee  of  a  mefuage  and  a  piece  of  ground,  Gfr.  in  the  fliid 
parifh  of  Berjmndfcy,  and  being  thereof  fo  feifed  demifed  the  fame 
the  laid  20th  of  April  1708  to  Anthony  Tolat  from  25th  of  March 
then  lafl  paft  for  fixty  years,   who  entred  and  was  pofTcfTed,  ^c. 
and   1 1  yune  1708  built  a  houfe  on   part  of  the  demifed  premifTes; 
x.\\&t  Anthony  Tolat  died  inteflate   1  Auguft  17 14;   that  adminiflra- 
tion  was  granted  by  the  archbifliop  oi  Canterbury  5  February  17 14 
to  Anne  Tolat ;  that  fhe  entred  on  the  demifed  premifTes,  and  the 
new  ereded  houfe,  and  15  March  lyi^  fhe  afllgned  the  refidue  of 
the   fixty    years  term    to   John  Chamberlain;    that    11  June  1^20 
John   Chamberlain   died  pofTefTed   thereof,  &c.  inteflate ;   that,  ad- 
miniftration  to  him   was  granted   by  the  archbifhop  of  Canterbury 
5  Juh  1  720   to  Robert  Chamberlain  ;  that  Robert  Chamberlain  en- 
tred, &c.  and  6  October  1720  demifed  part  of  the  premifTes  com- 
prifed  in  the  fixty  years  leafe,  of  which  the  houfe  in  the  decla- 
ration was  part,  to  William  Roufe  for  feven  years  from  29  September 
1720,     referving    feventeen   pounds  per  annum  rent,    payable    the 
four  ufual  quarterly  payments,  C^c.  that  William  Roufe  entred  and 
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was  and  ftill  is  polTefled,  &c,  that  Robert  Chamberlain  1 2  Septevi- 
her  1722  bargained  and  fold  and  afligned  the  reverfion  of  the 
premiifes  demifed,  ^c.  for  the  remainder  of  the  fixtv  5'ears  term 
to  the  defendant  Daniel  Scott,  by  virtue  of  which  afr!2;n!nent  the 
defendant  Daniel  Scott,  according  to  the  form  of  the  flatute  in  tliat 
cai'e  made  and  provided,  of  the  faid  reverfion  of  the  premifles  be- 
fore mentioned  to  be  demifed  to  the  faid  IViUiam  Ronfc,  whereof 
the  houfe  in  the  declaration  is  parcel,  and  of  all  other  the  pre- 
mifles demifed  to  him  afligned  as  aforefaid  was  puflcfled;  and  the 
faid  Daniel  Scott  being  fo  poflefled  thereof,  8/.  10;.  of  the  faid 
annual  rent  of  17/.  for  the  laid  premifles  lafl:  mentioned,  whle 
pracdiBa  domus  in  narratione  praediBa  mentionata  cji  parcella,  for 
two  quarters  of  a  year  ending  at  Lady  day  1725  to  the  faid  Daniel 
Scott  Jolubiles  ad  idem  fejlum  praediSlo  tempore  quo,  &c.  in  aretro 
et  infolut.  fuerunt,  per  quod  the  faid  Daniel  Scott  for  non-payment 
of  the  faid  rent  as  aforefaid  due,  in  jure  fm  propria,  ard  the  other 
defendants  in  jure  ipfius  Danielis  et  per  ejus  praeccptum,  pracdiSlo 
tempore  quo,  &c.  in  domum  praediSlam  in  narratione  pracdiBa  men- 
tionatam,  ?// in  parcel  of  the  premifles  aforefaid  ahovementioned  to 
be  demifed  to  the  faid  William  Roufe,  intraveriint,  and  finding  the 
faid  goods  and  chattels  in  the  faid  houfe,  the  faid  defendants  bona 
et  catalla  praediSla  nomine  dijlriBionis  for  the  rent  as  aforefaid  be- 
ing in  arrear  praediSlo  tempore  quo,  &c.  ccperunt,  ac  pro  meliori 
confervatione  eorundem  bonorum  et  catallorum  in  eadem  domo  exi/le?i- 
tium,  bona  et  catalla  ilia  in  parte  ejufdem  domus,  idn  melius  fieri 
potuit,  per  fpatium  o£lo  dierum  extunc  proxime  j'cquentium  continua- 
'oerunt,  et  pojfcffionem  ejufdem  do?nus  pro  propofito  praedidlo  necejja- 
rio  habiierunt,  et  denique  eadem  bona  et  catalla  fic  diJlriSfa  afporta- 
verunt  ad  imparcandum,  et  eadem  adtunc  et  ibidem  in  the  faid  parifli 
of  BcrmondJ'ey  imparcavcrunt,  Jit  diJlriQionem  pro  rcdditu  pracdiBo  in 
aretro  exifterde,  prout  eis  bene  licuit ;  quae  quidem  intratio  domus  prae- 
diStae,  ac  captio  bonorum  et  catallorum  praediclorum,  et  eorum  con- 
tinuatio  ni  eadetn  domo,  et  pojj'ijjio  domus  illius,  ac  denique  afporiatio 
bonorum  et  catallorum  iUorum,  cji  totum  pracdidlum  rcfidimm  tranf- 
greffionis  praediBae,  whereof  the  plaintiff  complains,  &c. 

To  this  plea  the  plaintifi^  replied,  and  after  confeiTing,  that 
Robert  Charnhcriain  was  poflefled  of  the  relidue  of  the  fixty  years 
term,  and  made  th.e  leafe  to  Roufe  for  feven  years,  as  in  the  plea  •, 
be  fays,  that  RouJ'e  9  March  1720  afligned  his  leafe  to  the  plaintifl:* 
David  Griffin,  and  that  Robert  Chamberlain  afligned  the  reverfion, 
&c.  to  the  defendant  David  Scott  for  the  refidue  of  the  fixty  years 
term,  and  that  the  plaintiff  David  upon  Lady  day  1725  at  the 
door  of  the  houfe  of  the  affigned  premifles,  out  of  which  the  rent 
aforefaid  was  iffaing,  paratus  fidt  et  obiulit  ad  folvendum  pracj'ato 
Danicli  the   faid  rent  of  8  A   105.    ad  idem  fcjium  folubile?n,    and 
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i-tlut  the  laid  Darnel,  nor  any  other  perfon  of  his  part,  was  ready 
tljere  to  receive  the  faid  8/.  los.  and  that  he  the  faid  David  after- 
wards, a!id  before  the  breaking  and  entry  of  the  houfe  aforefaid, 
&c.  viz.  1 8  June  the  eleventh  of  this  King  at  the  parifli  of 
Bcrtnondfcy  aforefaid,  paratiis  fuit  et  obtulit  ad  fohendum  eidem 
Dr.niclixht  faid  8/.  los.  fed  illos  praedidius  Daniel  adtunc  et  ibi- 
dem totaliter  recipere  recufavit,  &c.  To  this  replication  the  de- 
fendants demurred,  and  fhewed  for  caufe,  that  it  is  not  alleged  in 
the  replication,  that  the  faid  David  was  always  ready,  and  yet  is 
readv,  to  pay  to  the  faid  Dafiiel  the  faid  8/.  los.  nor  is  it  alleged, 
that  the  faid  David  brought  the  money  into  court,  to  be  paid  to 
■the  Md  Daniel;  and  that  it  is  not  alleged,  that  the  plaintiff  at 
•the  time  of  the  fuppofed  trefpafs  tendered  the  faid  8/.  los.  The 
plaintiff  joined  in  demurrer. 

This  caufe  was  argued  25  June  in  laft  Trinity  term,  and  again 
1 1  November  m  this  term.     And  the  defendant's  council  took  ex- 
ceptions to  the  replication,  that  it  was  ill  for  the  caufes  fpecially 
afTigned  in  the  demurrer.     But  the  court  gave  no  opinion  thereon, 
being  clear  of  opinion,  that  the  plea  was  ill.     The  defendant  has 
jurtified  the   entry  into  the  houfe,  out  of  which  the  rent  ifTued, 
and  diflrainins  the  goods  in  the  declaration  for  the  rent :  fo  far  is 
right ;    and  the  continuing  in  pofTeflion  of  the  houfe   and    goods 
for  eight  days.     Now  although  the  party  might  enter  and  diflrain 
the  goods,  yet  in  a  reafonable  time  he  ought  to  remove  them,  and 
put  them  either  into  a  pound  overt,  or  clofe  ;  but  at  common  law 
no  diftrefs   could   be  impounded   on  the  premifTes ;    and  for  that 
reafon  fheaves  or  fhocks  of  corn  were  not  diflrainable  for  rent,  be- 
caufe  nothing  could  be  diflrained,   but  what  might  be  returned  in 
as  good  a  condition,  as  it  was  in  when  the  diftrefs  was  taken,  but 
afcer  a  removal  fheaves  of  corn  could  not  be  reflored  in  the  fame 
condition,  Co.  Lit.  47.  a.  and  therefore  the  flatute  2  IVill.  &  Mar. 
Jejf.  I.  cap.  5.  gives  the  lefTor  a  power  to  diflrain  fheaves  of  corn, 
ci  t".  and  to  lock  up  and  detain  the  fame  upon  the  place  where  it 
is  found  ;  but  that  is  only  in  the  particular  cafes  mentioned  in  that 
a(5t.     Then   in  this  cafe,    the  defendant  not  having  removed  the 
•corn  in  a  reafonable  time,    it  has  made  his  diftrefs  illegal ;   much 
lefs  could  he  juftify  the  detaining  the  pofTefTion  of  the  houfe  eight 
days  upon  account  of  the  diflrefs.     And  the   adding  in  the  plea, 
that   pro   meliori  confervatione  eorundem  bonorum    et  catallorwn  in 
eadem  domo  exi/lentium,  bona  et  catalla  ilia  in  parte  ejufdem  domm^ 
iibi  tnelim  fieri  potuit,  for  eight  days  then  next  following   continua- 
verunt,  et  poffejjionem  ejufdem  dotnus  pro   propofito  praedi6lo   necef- 
fario  habneriint,  &c.  will  not  at  all  mend  the  cafe ;   fince  the  law 
does  not  allow  impounding  a   diftrefs  on  the  premifTes,  unlefs  in 
.the  cafes  within  the  flatute   2  fVill,   &  Mar.  which  this  is  not. 

And 
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And  Fortefcue  jufticc  cited  a  cafe  between  Cart'-jsright  and  Comber  »"vvright 
at  nifi  prius^  tried  before  the  earl  o^  Macclesfield^  when  he  was  ^er["^  ^""^ 
chief  juftice  of  the  King's  Bench,  where  he  ruled,  that  if  a  land- 
lord diftrains  for  rent,  and  keeps  the  goods  on  tiie  premifTes  longer 
than  a  reafonable  time  which  the  law  allows  him  to  remove  them 
in,  he  is  a  trefpaffer  ab  initio.  Six  carpenters  cafe,  8  Co,  146. 
The  plea  therefore  being  ill,  the  court  11  November  ijzb  gave 
judgment  for  the  plaintiff.  Serjeant  Richard  Coniyns  for  the  defen- 
dant, Mr.  Gapper  for  the  plaintiff. 

Jofeph  Story  verf.  Daniel  Atkins, 
Intr.  Pafch,  12  Geo.   B.  R.    Rot.  220. 

IN  an  adion  upon  the  cafe  upon  feveral  promifes,  tlie  plaintiff  s.  C.  z  Saa. 
declared  upon  a  promiffory  note  dated  25  March  1720.  figned  7'9; 
and  fubfcribed  by  the  defendant,  whereby  he  promifed  to  pay  the  aju'L/JwUti 
plaintiff  or  his  order  12/.  lis.  for  value  received,  Qf^.  there  was  inferior  court 
alfo  another  count  on   indebitatus  ajfumpfit   for  20  /.  lent  by  the  jT'^^  '^^'^  '^* 
plaintiff  to  the  defendant :  and  the  third  count  was  on  an  indebi-  mitationB  on 
tatus  ajjiinipfit  for  20  /.  laid  out  by  the  plaintiff  to  the  defendant's  »  piomiflbry 
ufe,  ^c.  damage  20  /.    The  defendant  quoad  pritnam  promiffionem  "'"^" 
et  affiimptionem  in  narratione  praediSla  mentionatafu^  pleads  in  bar, 
quod  ad  aliquod  te7npus  infra  fex  annos  ante  diem  exhibitionis  biilae 
ipfius  the  plaintiff  caufa  a6iionis  quoad  diSlam  primam  promijjioncm 
et  ajfumptionem  in  narratione  praediBa   mentionatam   non   accrevit 
eidem  Jofepho  verfus  ipfum  Danielem^   &c.   and   as   to  the   fecond 
and  third  promifes  in  the  declaration  mentioned  the  defendant  plead- 
ed non  ajfumpfitj  and  iffue  was  joined  thereon. 

As  to  the  plea  to  the  firft  promife,  the  plaintiff  replies,  that  it 
is  true  that  the  caufe  of  adlion  as  to  the  firft  promife  in  the  decla- 
ration mentioned  7ion  accrevit  to  the  plaintiff  againft  the  defendant 
within  fix  years  before  the  exhibiting  the  plaintiff's  bill;  but  the 
plaintiff  fays  further,  after  fetting  out  the  cuftom  in  London  to 
hold  plea  of  all  adtions  of  debt  and  other  pcrfonal  adions  by  pLint 
levied  in  the  ftieriff's  court  there,  that  the  caufe  of  adion  as  to  the 
faid  firft  promife  firft  accrued  before  the  eleventh  of  February  1725. 
viz.  25  March  1720  at  London  aforefaid  in  the  parifh  of  St.  Mary 
k  Bow  in  the  ward  of  Cheape  ;  qicodque  ipfe  fraediSlus  Jofephus 
pro  recuperatione  damnorum  Juoriim  pro  non  performatione  pro- 
miffionis  et  ajjiimptionis  pradiclae  pcftea,  fcilicet  undecimo  die 
Februarii  A.  D.  IJ^S-  into  the  fheriff's  court  held,  &c.  in  pro- 
pria perfona  fua  venit,  et  tmn  in  eadem  curia  ibidem  fecufulum 
confuetudinem  civitatis  praediSlae  levavit   quaiidam  querehun  verfus 
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praefatutn  Dame/em  Aikim  in  flacito  tranfgrefionis  Juper  cajum  ad 
damnum  ipfms  the  plaintiff   20/.    et   praediBus  Jofephus  in  eadeni 
curia  tunc  et  ibidem  invcnit  plegios  de   profequendo  querelam  fuam, 
&c.  and  prayed  procefs  againft  the  defendant  fecundum  confiietudi- 
nem  civitatis  praediclac ;    that  thereupon  praeceptum  Juit  {ore  te- 
nm)  by  the  (hcriff fecimdum  coiifuetudinem  ejufdem  civitatis  to  the 
ferjeant  of  the  mace,    quod  ipfe  fecundum  conjuetudinem  ejufdem  ci- 
vitatis ponerct  jer  vadios  etfati'os  plegios  the  faid  defendant  Daniel^ 
cffendum  ad  proxima?n  curiam  dicli  domint  regis  before  the  Sheriff, 
at,  ^c.   12  February  1725  tenendam,  to  anfv/er  the  plaintiff  Jcfeph 
de  placito  praediBo,  &c.  and  upon  a  nihil  habuit,  &c.  returned,  a 
capias  was  awarded  to  the  ferjeant  of  mace  againft  the  defendant, 
returnable  17  February  1725,  '^&c.  to  which  a  non  eft  inventus  was 
returned ;    and   then   fets   out  that  the  procefs  was  continued  till 
26  February  1725,  at  which  day  the  defendant  appeared,  and  the 
plaintiff  then  and  there  in  eadem  curia  by  his  attorney  in  et  fnper 
querelam  fuam  praediBam  verfus  pracdiSlum  Danielem  fecundum  con- 
fuetudinem  civitatis  praediBae  jiarravit  modo  et  forma  prout  fequitur, 
fcilicet,    Jofpbus  Story  per  J.  D.  attornatum  fuum  queritur  verjus 
Danielem  yltkins  in  placito  tranfgrejjionis  fiper  cafum,  eo  quod  cum 
decimo  die  Februarii  anno  domini  regis  ininc  duodecimo  in  parochia 
fanBae  Helenae  London,  praediBus  defendens  indebitatus  fuit  praefato 
querent i  in  20/.  pro  diver fis  pecuniarum  fum?ms  per  praediBum  defen^ 
dent  em  praefato  querent  i  prius  debitis,  praediBus  defendens  in  conji- 
deratione  inde  tunc  et  ibidem  affumpfit  fuper  fe  et  praefato  querenti 
jideliter  promifit^    ad  folvendiim  eidem  querenti  praediBus   20  /.  cum 
inde  requifitus  effd  ;  praediBus  tamen  defendens,  ^c.  et  fuperinde  the 
defendant  praejhis  in  eadem  curia  adtunc  et  ibidem  produced  a  habeas- 
corpus  cum  caufa  out  of  the  King's  Bench,  returnable  immediate  be- 
fore the  King's  Bench,  &c.  and  then  fets  forth,  that  the  defendant 
was  brought  up  on  the  habeas  corpus  26  February  1725.  and  put  in 
bail  on  the  habeas  corpus  ad  refpcndendum  the  plaintift  de  placito  prae- 
■diBo  fecundujn  conjuetudinem  ejufdem  curiae,  as  by  tlie  record  ot  the 
habeas  corpus  and  return  thereof  in  the  King's  Bench  de  recordo  re- 
manens  pienius  liquet  et  apparet  j    et  fuperinde  idem  "Jofephus  Story 
exhibuit  biilam  fuam   praediBam  in  diBa  curia   diBi  domini  regis 
coram  ipj'o  rege  verjus  praefatum  Danielem  j^tkins  modo  et  forma 
pracdiBis  pro  eadem  caufa   aBionis  pro  qua  levavit  querelam  fuam 
praediBam  ut  pracfertur ;  and  then  the  plaintiff  further  fays,  that 
praediBa  caufa  aBionis  ipfms  Jofephi  Story  verfus  praefatum  Da- 
nielem   eidem    Jojepho    accrevit    infra    fex    annos    ante   praediBum 
tcmpus  kvationis   querclae  fuae   praediBae  verfus   praediBum  Da- 
nielem,    fcilicet,    25  March  1720.    in  parochia  et  laarda  praediBis 
idtimo   mentionatis,    &c.     To   this    replication   the   defendant   de- 
murred, and  prays  that  the  plaintiff  may  be  barred  as  to  his  adion 
upon  the  firft  promife  in  the  declaration  mentioned,   and  iliews 
2  for 
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for  caufe  of  demurrer,  that  it  maniteftly  appears,  that  the  faid  yo- 
feph  {viz.  the  plaintiff)  did  not  exhibit  his  faid  bill  in  this  court  as 
to  tiie  faid  firfl:  promife,  pro  eadem  caufa  a5lionis  pro  qua  kvavit 
qucrelam  fuam  in  replicatione  fua  praediSia  maitionatam^  &c.  And 
die  plaintiff  joined  in  demurrer- 

This  caufe  was  argued  laft  Trinity  term  by  Mr.  Ketelbey  for  tlie 
-defendant,  and  by  Mr.  Ufier  for  the  plaintiff;  and  this  term  by 
Mr.  Reeve  for  the  defendant,,  and  by  Mr.  Blencowe  for  the 
plaintiff. 

And  the  court  was  clear  of  opinion,  that  if  an  action  is  properly 
commenced  in  an  inferior  court  within  the  fix  years,  and  the  de- 
fendant removes  it  by  habeas  corpus  into  the  King's  Bench,  the 
ftatute  of  limitations  will  be  no  bar  to  the  plaintiff  in  the  King's 
Bench,  though  fix  years  were  elapfed  after  the  caufe  of  adlion  ac- 
crued, and  before  the  removal  of  the  fuit  into  the  King's  Bench. 
Mich.  1 6  Car.  2.  B.  R.  Bevin  verf.  Chapman,  i  Siderf,  228. 
I  Lev.  143. 

But  the  council  for  the  defendant  argued,  that  the  plaintiff  ought 
to  have  averred  particularly  with  a  verificare  vult,  that  the  plaint 
below  and  the  bill  in  this  court  was  for  one  and  the  fame  caufe  of 
adlion  ;  which  is  a  matter  traverfable,  and  the  defendant  might 
have  took  iffue  upon  it ;  but  here  being  no  fuch  averment,  no  fuch 
iffue  could  be  took ;  and  there  is  no  fufficient  averment,  that  they 
were  for  the  fame  caufe  of  adion. 

2.  It  appears  upon  this  record,  that  the  fuits  were  for  different 
caufes  of  adlion  ;   for  the  plaint  below  is  fet  out  to  have  been  levied 
in  placito  tranfgrcjjionis  fiiper  cafum  ad  dammun  of  the  plaintiff  20/, 
and  the  declaration  below  is  in  an  indebitatus  affiimpfit  for  20  /.  pro 
diverfis  pecuniariim  fiimmis  per  praediSlum    defendentem   praefato 
querenti  prius  debitis,   &c.    but  the  firft  count  in  the  declaration 
here  is  upon  a  promiffory  note  for   12/.   ii.f.  made  by  the  defen- 
dant to  the  plaintiff  the  twenty-fifth  of  March  ijzo.    And  it  was 
infilled  upon  by  the  council  for  the  defendant,  that  fuch  a  decla- 
ration as  was  below  could  not  be  good,  becaufe  the  plaintiff  ought 
to  fliew,  for  what  the  money  was  due,  as  money  lent,  Cc.  for  the 
defendant  might  be  indebted  to  the   plaintiff  for  fums  of  money 
owing  by  him  to  the  plaintiff,  for  which  an   indebitatus  ajfuinpf^t 
would  not  lie,  as  on  a  bond,  ^c.  and  the  faying  that  he  declared 
fecundum  confuetiidinem  civitatis  praedicfae^  was  not  fufficient ;  for 
if  upon  fuch  a  general  declaration  the  party  could  recover  contrary 
to  the  rules  of  the  common  law,  fuch  cuftom  ought  to  be  fet  out 
fpeciallv;  as  in  cafe  of  a  concejjit  Johere,  a  cuftom  to  recover  upon 
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it  iiuifl:  be  fet  out  fpecially.  Ra/l.  Mr,  5p.  In  the  next  place  it 
was  inlifted  on,  that  this  promiflbry  note  could  not  be  given  in  evi- 
fience  to  maintain  the  declaration,  if  it  fhould  be  took  to  be  for 
monev  lent ;  for  though  before  the  ad:  of  3  Gf  4  Ann.  cap.  9.  a 
promifTory  note  might  be  given  in  evidence  on  an  indebitatus  af- 
fnmpfit  for  money  lent  3  yet  fince  that  flatute  thofe  notes  are  made 
ne^i-otiable,  and  an  adion  will  lie  on  the  note  itfelf,  and  the  confi- 
deration  fliall  not  be  inquired  into ;  and  the  note  itfelf  is  now  a  fe- 
curity  for  a  debt,  whereas  before  it  was  but  an  evidence  of  a  debt. 
That  an  indebitatus  ajjumffit  does  not  lie  on  a  bill  of  exchange,  by 
Po-well  juftice,  which  the  other  jiiftices  did  not  deny.  2  Lutw. 
1594.  in  the  cafe  ol  Bellafis  verf.  Heftcr.  i  Lev.  298.  i  Fentr.  152. 
Broivn  Vi'rf.  London.  Hardr.  487.  i  Mod.  286.  Milton's  cafe. 
And  therefore  they  concluded,  that  it  appeared  on  the  record,  that 
the  fuit  below  and  the  aftion  here  were  for  a  different  caufe  of 
adion. 

The  judges  all  agreed,  that  fuch  a  general  indebitatus  ajfujnpfit 
fro  divctjis  pecuniarutn  fummis  per  praediSium  defendentem  pracjato 
querenti  prius  debitis,  without  (hewing  for  what  the  money  was 
due,  as  money  lent,  &c.  would  be  ill  in  the  courts  in  Wejlminjler 
hall,  and  not  maintainable,  becaufe  the  money  might  be  owing  for 
what  an  indebitatus  ajjumpfit  would  not  lie,  as  for  rent,  upon  a 
bond,  Gfr.  But  then  Raymond  chief  juftice,  and  Reynolds  and 
Probyn  juftices,  held  that  an  adtion  brought  on  a  promifTory  note 
againft  the  perfon  who  figned  it,  payable  to  the  plaintiff  or  order, 
for  value  received,  and  an  aftion  brought  againft:  him  on  an  inde- 
bitatus ajjumpjit  for  money  lent,  might  be  averred  to  be  the  fame 
caufe  of  aftion  ;  for  they  were  of  opinion,  that  in  the  adtion  on  the 
indebitatus  affunipfit  for  money  lent  fuch  promifTory  note  might  be 
given  in  evidence,  and  would  be  good  evidence  to  maintain  the  de- 
claration. That  fuch  notes  were  allowed  in  evidence  in  fuch  inde- 
bitatus aljumpjit  before  the  ftatute  of  3  Q?  4  Ann.  cap.  9.  is  moft 
certain,  and  before  that  aft  an  adtion  would  not  lie  upon  the  note ; 
then  they  held,  that  the  flatute  had  only  given  an  adtion  upon  the 
notes,  and  made  them  negotiable,  which  they  were  not  before,  but 

Comber  and   had  not  at  all  altered  the  nature  of  the  debt ;  and  therefore  Pafch. 

^Geo.  b!  r''  7  ^^^-  ^-  ^-  t>etween  Coniber  and  IFain,  ijidebitatus  ajfumpfit 
brought  for  money  lent,  the  defendant  pleaded  he  had  given  the 
plaintiff  a  promifTory  note  figned  by  him,  payable  to  the  plaintiff 
for  that  fum  of  money ;  and  upon  a  demurrer  it  was  adjudged  for 
the  plaintiff,  becaufe  the  note  did  not  extinguifli  the  debt,  it  not 
being  of  a  higher  nature  than  the  promife  for  payment  of  the  money; 
for  the  ftatute  had  not  altered  the  nature  of  the  debts,  nor  made 
the  note  of  ..  higher  nature  than  a  debt  on  fimple  contradt,  nor  could 
it  have  any  preference  in  payment  by  an  adminiftrator  before  other 
3  debts 
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debts  upon  fimple  contrad.  And  it  is  held,  i  Salk.  23.  Hard's 
cafe,  Hil.  8  IVill.  3.  that  an  indebitatus  ajjunipfit  will  lie  againft  tlic 
drawer  of  a  bill  of  exchange,  becaufe  he  was  really  a  debtor  by  the 
receipt  of  the  money.  And  2  Lutw.  1585.  in  the  cafe  of  Brovi- 
wich  verf.  Lloyd,  the  chief  juftice  l^reh  faid,  that  upon  an  indebi- 
tatus ajfump/it  a  bill  of  exxhange  may  be  given  in  evidence,  to  main- 
tain the  acflion  ;  and  Powell  juftice  faid,  that  on  an  indebitatus  af- 
fumpfit  for  money  received  to  the  plaintiff's  ufe,  fuch  a  bill  may  be 
left  to  the  jury,  to  determine  if  it  was  for  value  received  or  not. 
But  this  muft  be  underftood  of  indebitatus  affumpjit  brought  againfl 
the  drawer,  not  againft  the  acceptor,  for  an  indebitatus  aljunpfit 
will  not  lie  againft  the  acceptor  of  a  bill  of  exchange;  and  the  cafes 
cited  ot  2  Lutxo.  1594.  Bella/is  verf.  Hejler,  and  i  Ve?ttr.  152. 
are  in  cafes  of  adions  brought  againft  the  acceptor;  and  fo  is  Hardr, 
487.  that  debt  will  not  lie  againft  the  acceptor  of  a  bill  of  ex- 
change. 

But  Fortefcue  juftice  faid,   he  had  never   known  a  bill  of  ex- 
change given  in  evidence  on  an  indebitatus  ajfunipfit  for  money  ient, 
nor  a  promiflbry  note  fince  the  ftatute  of  3  Q?  4  Ann.  cap.  9.  and 
therefore  he  was  doubtful,  whether  it  could  be  given  now  in  evi- 
dence in  fuch  indebitatus  ajfumpfit ;  for  before  that  aft  the  note  was 
but  evidence,  on  which  no  acftion  could  be  maintained,  but  by  that 
aft  the  note  is  made  a  fecurity  for  the  money,  upon  which  an  aftion 
will  lie,  and  the  confideration  of  the  note  fhall  not  be  inquired  into. 
And  the  adion  upon  the  note  is  grounded  upon  a  ftatute,  but  the 
indebitatus  ajfumpfit  is  an  adion  at  common  law  ;  and  therefore  he 
was  doubtful,  whether  they  could  be  faid  to  be  the  fame  caufe  of 
adion.     And  he  cited  the  opinion  of  Hale  chief  juftice,  as  reported 
I    Ventr.   252,     A.    in   confideration    that   B.    would    marry   his 
daughter,    promifed  to  pay   100/.  and  in  an   adion  brought  the 
plaintiff"  was  barred;  and  in  another  adion  brought  the  promife  was 
laid  to  pay  100/.  at  requeft,  and  held  it  could  not  be  averred  to  be 
the  fame.     To  which  the  chief  juftice  anfwered,  that  in  that  cafe 
the  firft  promife  was  upon  a  particular  confideration,  viz.  marriage 
of  his  daughter ;  and   in  the  fecond  there  was  no  confideration  at 
all,  and  therefore  it  was  but  nudum  pa&um,  and  no  adion  would 
.  lie  upon   it :    however,   the  confideration   not  appearing,    it  could 
not  be  averred  to  be  the  fame  caufe  of  adion  with  the  firft. 

But  then  the  queftion  was,  whether  fuch  a  declaration  as  is  fet 
out  in  the  plaintiff's  replication  to  have  been  in  the  fheriff's  court, 
could  be  good  by  cuftom ;  and  if  it  could,  whether  tliat  cuftom 
ought  not  to  be  fpecially  fet  out ;  and  whether  the  averment  vva<"., 
fufficient,  that  the  fuit  here  and  the  fuit  in  the  ftieriff's  court  were 
■  for  the  fame  caufe  of  adlion  ?  It  being  fettled,  that  by  cuftom  an 
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action  might  be  maintained  on  a  miceffit  folverey  the  judges  held, 
that  there  is  the  Hime  reafon,  that  by  cuftom  an   action   may  be 
maintained  on  an  ojjumpfit  fohcre,  and  money  lent  given   in  evi- 
dence; in  both  the  manner  of  declaring  being  in  fubftance  the  fame, 
viz.  in  the  fii  ft,  that  the  defendant  concejjit  fohcre  to  the  plaintiff 
Sti.  igS.        60  /.  pro  diver/is  dcuarionun  futnmis  to  the  plaintiff  by  the  defen- 
PafcaUverf.     ^^^^pj.jj^^  dcbitis  johcndts.      iRo.Ab.  564.   /)/.  21.  and   in   this, 
^""  that  the  defendant  indebitatus  fuit  to  the  plaintiff  in  20  /.  pro  di- 

'verjis  pecuniarum  fummis  per  praediSlum  defendentem  praejato  que- 
renti  prius  debitis^  praediSius  defendem  in  coJifideratione  inde  tunc 
et  ibidem  ajjlimpfit  et  eidem  querenti  promijit  ad  fohendum  to  the 
plaintiff  the  faid  20  A  &c.  And  the  adlion  on  the  coticiffit  fohere 
is  liable  to  all  the  fame  objedions  as  this  a[}umpfit  fohere  is.  In  the 
next  place  they  held,  there  was  no  more  occafion  to  fet  out  the 
cuftom  at  large  in  this  cafe,  than  in  the  concejjit  fol'vere,  in  which 
cafe  it  has  been  adjudged,  the  cuftom  need  not  be  fet  out  at  large, 
but  declaring  jccundum  con(uetudinem,  &c.  was  fufficient.  Mich. 
2g  Eliz.  B.R.  Houtier' s  csiie.  /\.  Leon.  105.  And  Fortejiue  juftice 
faid,  it  had  been  not  long  iince  adjudged  in  this  court  betweeri 
i.'*?"j  "'  •S^f'^'t''"  and  Britland,  that  there  is  no  necefTity  to  fet  out  the  cuftom 
at  large  in  a  concej/it  folvetr,  but  laying  it  to  be  fecundum  covfue- 
tudinem,  (^c.  was  fufKcient. 

Then  as  to  the  averment,  they  were  of  opinion,  that  the  plaintiff 
has  fufficientiy  averred,  that  the  fuit  here  and  the  plaint  levied  in 
the  fheriff's  court  were  for  the  fame  caufe  of  adlion.     For  the  de- 
fendant's plea  of  the  ftatute  of  limitations  is  pleaded  as  to  the  firft 
promife  in  the  declaration,  which  is  the  count  upon  the  promiffory 
note,  and  prays  judgment  if  the  plaintiff  can  maintain  his  aftion  as 
to  the  faid  firft  promife ;  the  plaintiff  replies,  and  fivs,  he  ought 
not  to  be  barred  of  his  adion  as  to  the  faid  firft  promife,  becaufe 
he   (after  fetting  out  the  cuftom  to  hold  the  fheriff 's  court)  pro  re- 
cuperatione  damnorum  pro  non  pcrformatione  promijjionii  et  affiimptionis 
pracdiciae,  fcilicet,    11  February  1725,  at  the  court  held  before  the 
flierift',  ^c.  in  propria  perjona  fua  venit,  and  then  and  there  in  the 
{.nd  coun  Jecundum  confuetudinem  civitatis  praediBae  levavit  quandam 
querelam  fuam  againft  the  defendant  in  placito  tranfgrcjjionis  fuper 
cafum  ad  damnum  of  the  plaintiff  20/.  (which  had  been  luf?icient, 
if  he  had  not  declared  below,  but  the  defendant  had  removed  the 
caufe  befor^e  declaration)  then  he  goes  on,  and  fets  out  the  procefs 
awarded,  the  arreft,  the  appearance,  and  that   in  et  fuper  querela 
praedicta  againft  the  defendant  fecundum  confuetudijiem  civitatis  prae- 
diSfae  he  declared  as  before,  and  then  fets  out  the  habeas  corpus,  and 
bail  on  the  return  of  it  to  anfwer  the  plaintiff  de  placito  praediSfo 
jecundum    confuetudinem    ejufdem    curiae;    and   that    thereupon  the 
plaintiff  exhibited  his  faid  bill  in  the  King's  Bench  againft  the  de- 
fendant, 
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fendant,  modo  et  forma  praediStis,  fro  eadem  caiija  aSlionis  pro 
qua  kva'oit  querelam  fuam  praediSiam,  lit  praefertur,  &c.  And 
judgment  was  given  for  the  ^\o.mi\^  Navembcr  ii  in  this  term. 


Mr.  Juftice  Fortefcue  Aland  vsrf,  Aland  Mafon. 
Intr.  Irin.   ii  Geo.    B.  R.     Rot.  477. 


M 


R.  juftice  Fortefcue  Aland  brought  a  writ  of  error  returnable  S.C.  a  Stra 


861. 


I.  in    the  court  of  King's  Bench    in    England^   to   reverfe  a 
judgment  given  by  the  court  of  King's  Bench  in  Ireland,   upon  a  jj  brought^on 
writ  of  error  brought  by  the  plaintiff  returnable  in  that  court,  to  a  judgment 
reverfe  a  common  recovery  fuftered  in  the  court  of  Common  Pleas  ^^V'^^  ''"°' 

-r     1       1  \      \r  r       I        r-t  r,-.!      mall  oemur, 

in  Ireland,  and  alio  to  reverie  the  faid  common  recovery.  The  the  nonage 
writ  of  error  returnable  in  the  King's  Bench  in  Ireland  fet  out,  cannot  be 
that  Henry  Aland  feni or  by  deeds  of  leafe  and  rcleafe  dated  2  Gf  3  P'^*  *  ^^''"* 
June  168 1  conveyed  the  lands,  of  which  the  common  recovery  was 
fuffered,  to  the  ufe  of  himfelf  for  life  without  impeachment  of 
wafte,  remainder  to  Jonathan  Aland  fecond  fon  of  the  faid  Henry 
Aland  for  life  without  impeachment  of  wafte,  remainder  to  the 
iirft  fon  of  Jonathan  Aland  in  tail  male,  remainder  to  all  the  other 
fons  of  the  faid  Jonathan  in  tail  male,  remainder  to  Henry  Aland 
junior  for  life,  remainder  to  truftees  and  their  heirs  in  truft  to  pre- 
ferve  contingent  remainders,  remainder  to  the  firft  and  all  other 
fons  of  the  faid  Henry  Aland  junior  in  tail  male,  with  other  mefie 
remainders  not  necefTary  here  to  be  mentioned,  becaufe  they  were 
determined,  remainder  to  the  plaintiff  by  the  name  of  John  For- 
tefcue, fecond  fon  of  Edmund  Fortefcue  of  London  and  Sarah  his 
wife  then  deceafed,  who  was  eldeft  daughter  of  He?jry  Aland,  for 
life  without  impeachment  of  wafte;  that  Henry  Aland  fenior  died 
without  leaving  any  other  ilTue  male  than  Henry  A.land  junior  and 
Jonathan  :  then  it  fets  out  a  common  recovery  fuffered  of  the 
lands  fettled  as  afcrefaid,  Pafch.  2  Jac.  2.  in  the  Common  Pleas  in 
Ireland,  wherein  V/illiam  Toung  was  demandant,  Arthur  Towers 
and  Richard  Smith  tenants,  and  Jonathan  Aland  vouchee,  who 
vouched  the  common  vouchee,  and  judgment  given,  and  an  habere 
facias  feifmam  awarded,  returnable  Trin.  2  Jac.  2.  which  was  re- 
turned executed  ;  that  Jonathan  Aland  died  without  ilTue  male, 
and  Henry  Aland  junior  died  without  iffue  male,  and  the  other  in- 
tervening remainders,  upon  which  the  plaintiff's  remainder  was  ex- 
peiftant,  were  determined :  and  then  the  plaintiff  affigns  the  gene- 
ral error  in  the  recovery,  and  prays  a  fcire  facias  to  Aland  Mafon 
grandfon  and  heir  of  John  Mafon,  v/hich  is  granted,  as  alfo  a  Jcire 
facias  againft  the  terretenants  of  the  lands  in  the  recovery.  After  a 
fcire  facias  returned  as  to  the  heir  and  terretenants,  the  heir  being 

8N  an 
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an  infant  anpears  by  his  guardian,  and  the  terretenants  appear  by 
attorney:  and  after  an  imparlance  the  infant  prays  cj^r  of  the  yr/rt' 
facias  and  of  the  return,  which  being  granted,  he  pleads,  that  after 
the  making  the  faid   indentures  of  leafe  and  releafe,  the  faid  Henry 
Mafon  at,  cfc,  51  Augujl  j68i    died  without  any  other  iffue  male 
than  the  faid  Henry  Aland  junior    and  Jonathan  Aland;  that  af- 
terwards Henry  Aland  junior  died  at,  ^c.  31   ^uly  1683  without 
any  iffue  male  of  his  body,  and  the  faid  Jonathan  Aland  furvived 
]iim,  and  the  faid  Jonathan  Aland  was  feifed  of  all  the  faid  lands, 
G?<:.  in  his  demefne  as  of  fee,  and  afterwards,  -viz.  21  Augiift  1691 
died  at,  ^c.  feifed  in  fee  habem  exitum  Sarah  Aland  daughter  and 
heir  oi  Jonathan  Aland,  and  after  his  death  all  the  faid  lands,  &c. 
defcended  to  the  faid  Sarah  Aland,  as  daughter  and  heir  of  Jona- 
than, and  the  faid  Sarah  ratione  defcenfus  illius  into  the  faid  lands, 
&c.  did  enter,  and  was  feifed  in  her  demefne  as  of  fee  ;  and  being 
fo  feifed  20  OBober  17 14  died  at,  ^c.  feifed  of  the  faid  lands,  ^c. 
in  her  demefne  as  of  fee,  habem  exitwn  praedtSlum  Aland  Mafon 
filium  et  haeredem  praediSiae  Sarae,    after  whofe  death   the    faid 
lands,  &c.  defcended  to  the  fliid  Aland  Mafon  as  fon  and  heir  of 
the  faid  Sarah,  and  the  faid  Aland  Mafon  ratione  defcenfus  illii/s  in- 
to the  faid  lands,  ^c.  intravit  et  Juit  et  eft  inde  feilitus  in  dominico 
Juo  lit  de  fcodo ;  and  the  faid  Aland  Mafon  being  fo  feifed,  dictt 
quod  ipfe  efi  infra  aetatem  viginti   unius  annorum,  et  non  inteitdit 
quod  durante    minori  aetate  fua  praediSius  the    plaintiff  proccdcret, 
ylnglice  fhould  proceed,  et  petit  quod  breve  de  error e  praedi Slum  et 
loquela  fupradiSla  remaneant  ifque  ad  aetatem  unius  et  -vigijiti  anno- 
rum ejufdem  Aland  Mafon,  et  quod  the  plaintiff  ultcrius  in  brcui  de 
errore  praediSio  et  loquela  praediSia  non  procedat  verfus  p}-acdi£fu7n 
Aland  Mafon   donee  per^oenerit   ad  fuavi   aetatem  unius    et  riginti 
annorum.     To  which  plea  the  plaintiff"  fays,  quod  placitum  praedidfi 
Aland    Mafon   fuperius    placitatuin    niateriaque   in   eodem    contenta 
tninus  fujjidentia   in   lege   exiflunt   ad  ipfum  the   plaintiff"  ab  brevi 
de  errore  pracdi&o    et   loquela  praediSla  procedetido  verjus    the   faid 
Alland  Mafon  donee  peri'enerit  ad  fuam  plenam  aetatem  unius  ct  vi- 
ginti   annorum   pracdudcndum,   &c.   and   prays  that  the  judgment 
;iiorefaid  ob  errores  in  recordo  et  procefu  praediBo  revocetur  adiiul- 
letur    et  penitus  pro   riullo  habeatur,  &c.       The   defendant  Aland 
MaJ'on  by  his  guardian  joins  in  demurrer,   and   prays,  quod  breve 
de  errore  pracdtSlum  verfus  cum  non  procedat,    donee  pervenerit  ad 
plenam  aetatem  unius   et    viginti  annorum.     The  terretenants  pray 
oyer  ot  the  fire  facias  and  return,   after  having  which  they  plead, 
that  the  faid  Aland  Mafon  die  impetrationis  praediEli  brevis  de  Jcire 
facias,  et  diu  antea,  fuit  et  nunc  eft  tenens  ut  de  libero  tenemento 
of  the  faid  lands,  ^e.  and  of  every  part  thereof  in  the  fiid  writ  of 
fcire  facias  mentioned ;  abfque  hoe  that  they  or  any  of  them  the 
day  of  fuing  the  ii\^  fcire  facias ^  or  at  any  time  after,  were  or  was 
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tenant  ut  de  lihero  tenemento  of  the  faid  lands,  ZSc.  in  the  fare 
facias  mentioned,  or  oi  any  part  thereof,  as  by  the  return  of  the 
faid  fcire  facias  is  fuppofed  ;  and  this  they  aver,  &c.  and  pray 
judgment  of  the  faid  writ  oi  fcire  facias  and  the  return  thereof. 
And  after  feveral  continuances  the  court  of  King's  Bench  gave  judg- 
ment, quod  loquela  praedi6ia  fuper  breve  de  err  ore  praedi6ium  re- 
vianeret  ad  aetatem  praediBi  Aland  Mnfon,  &c.  The  writ  of 
error  returnable  in  the  King's  Bench  in  England  fets  out  this  whole 
record  of  the  writ  of  error  returnable  in  the  King's  Bench  in  Ire- 
land, and  then  Mr.  juftice  Fortefcue  plaintiff  in  error  affigns  his 
errors  in  perfon  in  the  common  recovery  in  the  Common  Pleas  in 
Ireland,  viz.  that  the  original  ought  to  have  been  abated,  and  alfo 
in  the  judgment  of  the  King's  Bench  in  Ireland.  To  this  the  de- 
fendant by  guardian  pleads  his  nonage,  and  that  he  is  but  of  the 
age  of  thirteen  and  no  more,  and  prays,  that  proceedings  may  flay 
on  this  writ  of  error,  until  he  attains  the  age  of  twenty-one  years. 
To  which  the  plaintiff  in  error  demurs,  and  prays,  that  the  court 
will  proceed  to  examine  the  errors  affigned,  and  revcrfe  both  the 
judgments,  &c.    The  defendant  joins  in  demurrer. 

Lafl;  Trinity  term  this  was  argued  by  Mr.  Pilmer  for  the  plain- 
tiff in  error,  and  by  Mr.  ferjeant  Darnall  for  the  defendant  in  er- 
ror.    Mr.  Filmer  faid,  that  this  plea  was  in  nature  of  a  plea  in  bar 
of  the  writ  of  error,  and  to  hinder  this  court  from  examining  the 
judgment  of  the  court  of  King's  Bench  in  Ireland,  to  fee  if  it  was 
rightly  given.     The   judgment    there   was    upon   the  defendant's 
pleading  his  nonage,    that  the  proceedings  on  the  writ  of  error 
ihould  flay,    till  he  attained  his  age  of  twenty-one  years  ;    then 
when  the  defendant  pleads  here  his  nonage  to  this  writ  of  error,  he 
falls  within  the  known  rules,  that  non  debet  adduci  exceptio  ejus  ret  T-loazn^i. 
cujus  petitur  dlffoliitio ;  for  the  allowance  of  his  age  by  the  King's  ^^>''"-  46'- 
Bench  in  Ireland  is  the  very  grievance  complained  of  in  this  writ  of 
error  here ;  and  yet  that  nonage  is  infifted  on,  to  hinder  this  court 
confidering,  whether  that  plea  was  juftly  allowed  in  Ireland.     If  a 
man  is  outlawed  after  judgment,  and  he  brings  a  writ  of  error,  as 
well  to  reverfe  the  outlawry  as  the  judgment;  a  plea  of  that  out- 
lawry to  the  difability  of  the  perfon  of  the  plaintiff  in  error  will  not 
be  good,  but  the  court  will  examine  the  errors,  7  He^i.  6.  44.  Bro. 
Error  70.     Co.  Litt.  128.     And  if  this  plea  fhould  be  allowed  to 
hinder  the  proceedings  upon  the  v/rit  of  error,  and  the  judges  from 
looking  into  the  judgment  of  the  King's  Bench  in  Ireland,  let  that 
judgment  be  ever  fo  erroneous,  it  could  not  be  looked  into,  till  the 
defendant  in  error  has  had  the  full  benefit  of  the  judgment,  for 
that  judgment  is  only  to  flay,  ^c.  till  he  comes  to  twenty-one. 
And  that  this  court  fliould  be  hindred  from  examining  the  judg- 
ment,   by  pleading  that  matter,    the  allowance  whereof  is  com- 
plained 
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plained  of  to  be  the  very  error  in  the  judgment  below,  would  be 
very  abfurd. 

But  in  maintenance  of  the  plea  Mr.  ferjeant  Dar?iaU  infifted, 
that  if  the  defendant  had  joined  in  the  affignment  of  errors,  he 
would  thereby  have  waved  the  benefit  of  his  age ;  for  this  court 
could  not  take  notice,  whether  he  was  under  age  or  not,  nor  when 
he  came  of  age  j  what  his  age  was,  when  he  pleaded  in  Ireland^ 
would  not  be  material ;  but  whether  he  was  now  under  age  or  not ; 
for  if  he  was  now  under  age  this  court  ought  not  to  proceed  to 
examine  the  errors,  this  writ  of  error  being  brought  to  reverfe 
the  common  recovery  as  well  as  the  judgment  of  the  King's  Bench 
in  Ireland. 

And  this  Michaelmas  term  Nw.  17th  Mr.  Williams  for  the  defen- 
dant in  error  farther  argued,  that  the  writ  of  error  being  to  reverfe 
the  common  recovery,  as  well  as  the  judgment  in  the  King's  Bench 
in  Ireland,  the  defendant  in  error  might  have  feveral  things  to 
plead  fince  the  judgment  in  Ireland,  as  a  releafe,  G:V.  which  the 
court  will  not  put  him  to  plead  during  his  infancy,  left  he  might  be 
prejudiced  by  his  miftake ;  and  therefore  this  plea  was  a  good  plea. 
He  infifted  alfo  upon  the  antiquity  of  the  common  recovery,  which 
was  fuffered  2  "Jac.  2,  the  long  enjoyment  of  the  land  under  it 
ever  fince  j  and  relied  much  upon  the  cafe  of  Herbert  vcrf.  Brown, 
y  Cro.  Jac.  392.  where  in  error  brought  to  reverfe  a  fine  levied  by 

the  plaintiff's  husband  and  herlelf,  and  error  affigned,  the  defen- 
dant in  error  pleaded  a  defcent  to  him  of  the  lands,  and  that  he 
was  terretenant,  and  pleaded  that  he  was  within  age,  and  prayed 
that  the  parol  (hould  demur :  the  plaintiff  counterpleaded  the  age, 
that  file  was  intitled  to  dower  before  the  fine,  and  this  fine  only  bar- 
red her,  wherefore  fhe  fued  this  writ  of  error  to  be  reftorcd  to  her 
writ  of  dovvcr ;  and  upon  demurrer  to  this  counterplea  it  was  ad^ 
judged,  the  parol  fhoald  demur:  which  ftievvs  the  great  care  the 
law  takes  of  infants.     Although  the  perfon  the  infant  had  to  con- 
tend with  was  one  deemed  a  great  favourite  of  the  law,  and  that  the 
writ  of  error  in  that  cafe  was  only  brought  to  reverfe  the  fine  in 
order  to  reftore  her  to  her  writ  of  dower,  and  nonage  would  be  no 
plea  in  a  writ  of  dower;  yet  the  parol  in  that  cafe  was  to  demur,  till 
the  infant  came  of  age.     And  he  infifted,  that  that  cafe  was  in  a 
manner  the  fame  as  this.     He  argued   farther,    that  though  the 
fame  plea  was  pleaded  to  the  writ  of  error  in  the  King's  Bench  in 
Ireland,  yet  it  might  be  informally  pleaded;  and  it  would  be  hard 
the  infant  (hould  fufi'er  for  informal  pleading,  and  therefore  it  was 
but  reafonable  and  juft,  to  allow  him  to  plead  his  infancy  to  this 
writ  of  error.     Mr.  Fazakerley  was  going  to  anfwer  Mr.  Williams 
for  the  plaintiff  in  error,  but  the  judges  being  clear  of  opinion,  they 

2  flopped 
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flopped  him.     And  the  chief  juft ice,  and  Reynolds  and  Probyn  ju-  \ 

ftices  [Fortcfcue  juftice  being  abfent,  it  being  his  own  caufe)  held 
it  could  not  be  lufficient  to  hinder  this  court  from  confidering  of 
the  judgment  given  by  the  King's  Bench  in  Ireland.   The  firfl  thing  \ 

to  be  confidered  upon  this  writ  of  error  is,  whether  the  judgment 

that  the  parol  fliall  demur  for  the  nonage  of  the  defendant  in  error  i 

is  good ;  if  it  is,  it  will  be  affirmed,  and  the  errors  in  the  recovery  - 

cannot  be  looked  into  ;  yet  if  it  is  not,   it  ought  not  to  be  affirmed;  ! 

if  it  is  affirmed,  the  defendant  will  have  the  fame  advantage  as  if 
this  plea  had  been  allowed ;  but  if  it  ought  not  to  be  affirmed,  ' 

by  reafon  it  is  not  pleadable,  it  would  be  very  flrange  that  it  fhould  ! 

be  allowed  here,  only  to  make  the  plea  below  good,  when  it  is 
not.     The  confequence  of  allowing  fuch  plea  will  be,  to  let  the  I 

party  have  the  intire  benefit  of  an  erroneous  judgment.  For  fup- 
pofe  in  dower  upon  a  plea  of  nonage  the  court  fliould  give  judg-  ; 

ment  the  parol  fhould  demur,  yet  if  error  is  brought  on  that  judg-  | 

ment,  and  the  defendant  fhould  plead  the  fame  plea  here,  and  it  \ 

mull  be  allmved  j  the  party  would  have  the  whole  benefit  of  the  1 

erroneous  judgment,  becauie  till  he  comes  of  age,  by  the  allowing  ! 

the  plea  here,  it  could  not  be  confidered,  whether  the  judgment 
below  was  right  or  wrong,  and  when  he  is  come  of  age  the  de- 
fendant has  had  the  whole  benefit  of  the  erroneous  judgment  below,  j 
which  was  only,  that  the  parol  fliould  demur  till  he  came  of  age.  ] 
This  feems  to  fall  direftly  within  that  rule  of  no?i  debet  adduci  ex-  ; 
cepfio  ejus  rei  ciijus  petitur  dijfolutio,  and  the  cafes  cited  which  have  < 
been  adjudged  upon  that  principle.  If  the  defendant  had  joined  in  J 
the  aflignment  of  errors,  he  would  not  thereby  have  waived  the  ■ 
benefit  of  his  nonage,  becaufe  that  is  adjudged  to  him  by  the  court 

of  King's  Bench  in  Ireland.     The  cafe  cited  by  Mr.  JVilliams  does  ; 

not  come  up  to  this,  becaufe  that  was  upon  plea  of  nonage  to  the  i 

firfl  writ  of  error,  which  was  allowed,  and  well ;  but  to  bring  it  j 

to  this  cafe,   that  fliould  have  been  of  the  fame  plea  of  nonage  to  a  I 

writ  of  error  brought  upon  the  judgment  which  allowed  the  non-  ' 

age  in  the  fir  ft  writ  of  error,     judgment  was  given  AW.  17,  that  ; 

the  defendant  in  error  fhould  anfwer  to  the  errors  afllgned. 

Goodright  ^le?-/.  Pullyn  et  al'.  I 

S  C.  2  Stra.  < 

Intr.  Hil.  10  Geo.     B,  R.     Rot.   534.  ''\     ,  i 

J  ■J^  Devife  to  A. 

for  life,  ind 

THE  plaintiff  brought  an  ejedment  for  feveral  mefuages  and  ^'^'.^'' '°  ^'^  1 

lands  in  IJlingtan  oti  the  demiie  of  Edward  Lijle.     On  not  hfj  body  and  \ 

guilty  pleaded,  the  jury  found  the  defendants  not  guilty  as  to  part  his  heirs  for  , 

of  the  premifTes ;  and  as  to  the  refl  they  found  a  fpecial  verdift ;  ^^^^^  oHud^  ■ 

that  Nicholas  LiJle  was  feifed  in  fee  of  the  premifles  in  queflion,  heir  male,  re-  ! 

8  O  and  main<^er  over,  ; 

is  an  edate 
tail  in  A. 
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:  and  being  (o  feifed  23  j4pnl  1694  duly  made  and  publiflied  his  hvft 
\viil ;  and  thereby  devifed  the  premilTes  in  queftion  to  Mary  his 
wife  for  life,  and  after  her  deceafe  then  he  devifed  the  fame  to  M- 
cbo/as  Lijle  fon  of  Kendrick  Lijle  for  his  life,  and  after  the  deceafe 
of  the  faid  Nicholas  he  devifed  the  fame  unto  the  heirs  males  of' 
the  body  of  the  fiid  Nicholas  lawfully  to  be  begotten  and  his  heirs 
for  ever  ;  but  if  the  faid  Nicholas  Lijle  fhould  happen  to  die  with- 
out fuch  heir  male,  then  he  devifed  them  to  Edward  Lijle  of  Holt 
for  life,  and  after  his  death  to  and  for  the  ufe  of  the  heirs  male  of 
the  body  of  the  faid  Edward  Lijle  lawfully  ifTuing  and  his  heirs  for 
ever;  and  for  default  of  fuch  heir  male  he  devifed  them  to  Charles 
Groke  Lijle  in  fee :  then  they  find,  that  Nicholas  Lijle  the  teftator 
died  feifed,  &c.  20  May  1694:  that  after  his  death  Mary  his  wife 

-.  entred  and  was  feifed  for  life,  and  died  1694.  That  after  her  death 
Nicholas  the  devifee  entred  and  was  feifed  according  to  the  faid 
will,  prout  lex  pojiulat :  that  the  20th  oi  June  1701  Edward  Lijle 
of  Holt,  the  devifee  in  remainder,  had  iflue  Edward  his  eldeft  fon 
and  heir,  the  leiTor  of  the  plaintiff:  that  Edward  the  father  died  in 
1722  :  then  they  find  that  Nicholas  Lijle  the  devifee  by  indentures  of 
leafe  and  releafe  dated  the  9th  and  10th  oi  June  1704  made  a  te- 
nant to  the  praecipe,  in  order  to  fuffer  a  common  recovery,  &c.  of 
the  tenements  in  queflion ;  and  they  find  the  recovery  fuffered  ac- 
cordingly, in  which  the  faid  Nicholas  Lijle  was  vouched,  and 
vouched  the  common  vouchee ;  which  recovery  was  to  the  ufe 
of  the  laid  Nicholas  Lijle  in  fee :  that  he  i  April  1720  died  with- 
out leaving  any  ifTue  of  his  body,  feifed,  &c. 

The  queftion  upon  this  fpecial  verdift,  which  was  found  before 
the  late  lord  chief  juftice  Pratt,  was  whether  Nicholas  Li/le  the  de- 
vifee took  an  eftate  tail  or  an  eftate  for  life  only  by  the  will ;  if  he 
took  but  an  eftate  for  life,  the  lelTor  of  the  plaintiff  had  a  good 
title ;  but  if  he  took  an  eftate  tail,  then  Nicholas  by  the  common 
recoverry  barred  the  remainder  devifed  by  the  will,  under  which  the 
plaintiff  claimed,  and  he  had  no  title,  but  judgment  ought  to  be 
given  for -the  defendants. 

M-.  Boctle  for  the  plaintiff  argued,  that  Nicholas  took  an 
eftate  for  life  only.  The  teftator  intended  him  only  an  eftate  for 
life,  becaufe  he  has  devifed  it  in  exprefs  words  to  him  for  his  life ; 
and  although  the  next  devife  is  to  the  heirs  male  of  his  body, 
which  generally  fpeaking  are  words  of  limitation,  and  not  of  pur- 
chale,  yet  by  the  tenor  of  this  will  the  teftator  deligned  them 
words  of  purchafe,  to  be  a  defcription  of  a  perfon,  the  fame  as  if  he 
had  fiiid  fin,  becaufe  he  goes  on  and  devifes  the  lands  to  his  heirs 
^  for  ever.  Who  is  that  ?  that  is  the  perfon  defcribed  under  the 
.  words  heirs  male,  which  fhews  he  intended  but  one  perfon,  fince 

lie 
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he  ufes  the  word  bis.  Then  he  goes  on  and  fays,  that  \i  Nicholas 
fliould  happen  to  die  without  luch  heir  male,  again  in  the  lingular 
number,  and  manifefts  the  defign  by  the  words  heirs  males  to  dcfcribc 
a  perfon  who  (hould  take  by  purchafe  ;  and  therefore  he  faid  this 
was  Archer's  cafe,  I  Co.  66.  b.  devife  to  Robert  Archer  for  hfe, 
and  after  to  the  next  heir  male  of  Robert,  and  to  the  heirs  male 
of  the  body  of  fuch  next  heir  male  :  adjudged  Robert  took  but  an 
eftate  for  life.  Now  here  the  words  his  and  without  fuch  heir 
male  are  as  certain,  and  make  as  good  a  defcription  as  next  heir 
male.  He  cited  alfo  i  Roll.  Ab.  837.  pi.  13.  If  A.  devifes  to  JS. 
his  eldefl  fon  for  life,  the  remainder  to  the  fons  of  5.  lawfully  to  be 
begotten,  and  if  they  alien,  his  daughters  fhall  have  the  fame  eftate, 
remainder  to  his  right  heirs ;  B.  has  but  an  eftate  for  life,  and  not 
an  eftate  tail,  but  his  fon  fliall  have  by  purchafe.  He  compared  this 
cafe  likewife  to  Wild's  cafe,  6  Co.  17.  where  'tis  held,  if  lands  are 
devifed  to  A.  and  his  children,  and  A.  has  no  children  at  the  time 
of  the  devife,  it  is  an  eftate  tail  in  A.  but  if  the  devife  is  to  A.  and 
after  his  deceafe  to  his  children,  there  A.  takes  but  an  eftate  for 
life,  and  every  child  he  has  after  may  take  by  way  of  remainder. 
Therefore  he  concluded,  Nicholas  took  an  eftate  for  life  only. 

Mr.  Fazakerley  for  the  defendant  argued,  that  the  intent  of  the 
party  could  not  controul  the  fettled  rules  of  law.  And  therefore 
in  the  cafe  of  King  verf.  Mellifig,  2  Lev.  59.  i  Vetit.  214,  225. 
the  devife  was  to  B.  for  life,  and  after  to  the  ifTue  of  his  body  bv 
his  fecond  wife,  with  power  to  make  a  jointure.  There  was  the 
fame  inference  made  as  to  the  intent  of  the  devifor,  that  B.  fhould 
take  but  an  eftate  for  life,  and  ftronger,  becaufe  a  power  was  added 
to  make  a  jointure,  which  was  unnecedary,  if  he  was  intended  to 
be  tenant  in  tail  ;  the  devile  over  was  to  the  iffiie,  which  is  not  fo 
properly  a  word  of  hmitation ;  and  yet  it  was  held  to  be  an  eftate 
tail  in  B.  No  rule  is  more  known,  than  where  an  eftate  is  criven 
to  a  man  for  life,  and  afterwards  to  his  heirs  males,  that  makes  an 
eftate  tail.  But  'tis  objefted,  that  the  word  i^zV,  and  for  default  of 
fuch  heir  male,  qualify  the  words  heirs  males,  and  make  them  only 
a  defcription  of  a  perfon,  and  the  fame  if  he  faid  next  heir  male, 
fls  in  Archer'%  cafe.  Bat  as  to  that  he  anfwered,  then  only  one 
fon  of  Nicholas  could  take,  which  can  never  be  fuppofed  to  be  the 
intent  of  the  devifor.  In  the  next  place  the  words  heirs  males  muft 
be  rejeded ;  bufno  words  ought  to  be  rejedled,  if  they  can  all 
ftand  in  a  will,  as  they  may  in  this  cafe,  if  heirs  males  are  conftrued 
words  of  limitation  ;  for  bis  heirs  may  properly  in  grammar  im- 
port the  heirs  of  Nicholas  the  devifee;  and  then  for  default  of  fuch 
heir  male  will  refer  naturally  to  the  heirs  male  mentioned  before;  fo 
that  all  the  words  will  ftand.  But  by  the  other  conftrudlion  the  g  ,, 
words  heirs  males  muft  be  rejeded.    -In  the. cafe  of  Backhouje  verf.  verV  WcL. 

Weils,  2  Sera.  73., 
'  8co. 
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Eq  Caf.  Abr.  Ifelh^  which  was  adjudged  Hil.  1 2  Ann.  B.  R.  Thomas  Barker  de- 
'^♦*  vifed  to  John  Barker  for  life  only,  without  impeachment  of  wafte, 

and  after  to  his  iffue  and  the  heirs  males  of  the  body  of  fuch  iflue, 
and  if  he  die  without  iffue,  &c.  it  was  adjudged  that  Jokn  Barker 
took  an  eftate  only  for  life ;  but  Mr.  Fazaker/ey  faid,  that  the  earl 
of  Macclesfield,  who  delivered  the  opinion  of  the  court  faid,  if  the 
devife  had  been  inftead  of  iffue  to  the  heirs  males  of  the  body  of 
John  Barker,  &c.  it  would  have  been  otherwife.  He  cited  the 
cafe  of  Atkins  verf.  Atkins,  Cro.  Eliz.  248.  Moor  503.  pi.  801.  as 
an  appofite  cafe ;  where  the  devife  was  to  S.  and  the  heirs  of  his 
body,  and  after  the  deceafe  of  S.  (not  faying  without  heirs  of  his 
body)  he  wills  the  land  fliould  remain  to  B.  eldeft  fon  of  S.  and 
the  heirs  of  his  body,  with  remainder  to  three  other  fons  of  S.  in 
the  lame  manner:  that  was  adjudged  an  eftate  tail  in  S.  notwithftand- 
ing  after  his  deceafe  the  devife  was  to  B.  and  the  three  other  fons,  • 
becaufe  thofe  were  not  fpecial  nor  particular  enough  to  alter  the  de- 
vife before  to  S.  and  the  heirs  of  his  body.  So  here,  the  words  his 
and  liuithoiit  fuch  heir  male  cannot  alter  the  former  devife  to  Nicholas 
for  life,  and  after  his  deceafe  to  the  heirs  of  his  body,  which  made 
an  eftate  tail  as  much  as  a  devife  to  Nicholas  and  the  heirs  male  of 
his  body. 

The  judges  were  all  unanimous  pf  opinion,   that  this  was  an 

eftate  tail  in  Nicholas  Lijle  the  devifee.     For  if  lands,   &c.    are 

devifed  to  A.  for  life,  though  the  words  without  impeachment  of 

wafte  are  added,  or  with  a  power  to  make  a  jointure,  and  after  his 

deceafe  to  his  heirs  males,   A.  thereby  takes  an  eftate  tail.     And 

this  is  fettled  fo  firmly  fince  the  cafe  of  King  verf.  Melling,  2  Lev. 

59.  that  it  is  not  to  be  difputed ;  for  the  word  heirs  is  properly  a 

word  of  limitation,  and  not  of  purchafe.     But  the  words  iffiae  male 

or  female  are  not  properly  words  of  limitation  ;    and  therefore  if 

lands,  (l  c.  by  deeds  are  conveyed  to  A.  and  his  iftue  male,  or  ilfue 

female,  he  takes  no  eftate  in  tail :  but  in  a  will,  a  devife  to  A.  for 

life,  and  after  his  deceafe  to  his  iftlie,  without  more,  will  carrv  an 

eftate  tail  to  A.     So  that  iffue  is  lometimes  a  word  of  purchafe, 

fcmetimes  of  limitation,  according  to  the  different  penning  of  the 

will.     Then  they  held,  the  fubfequent  words  relied  upon  for  the 

Vide  Moore  plaintiff,  as  his,  and  ij  he  dies  'without  fuch  heir  male,  are  not  fuffi- 

•■^4--  cient  to  reftrain  and  alter  the  operation  of  tlie  words  heirs  males, 

and  fo  qualify  them,  as  to  make  them  a  defcription  of  the  pcrfon. 

Fortefue   juflice   thought  his   in   grammatical   conftrudlion  would 

properly  refer  to  Nicholas,  but  as  to  that  the  other  judges  gave  no 

opinion.     But  they  all  held,  that  the  operation  of  plain  and  clear 

words,  and  a  fettled  rule  of  law,  fhould  not  be  defeated,  or  broke 

into,  by  uncertain  or  doubtful  words,  which  they  took  the  laft  at 

leaft  to  be.     But  in  effedt  the  words  heirs  males  muft  be  rejeded, 

2  •  to 
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to  make  this  an  eftate  for  life  only  in  Nicholas.     And  therefore 
(udgment  was  given  for  the  defendant,  Nov.  the  i8th,  1726. 

Crockatt  verf.  Jones. 

Intr.   Mich.   13  Geo.    B.  R. 

IN  cafe  upon  a  promiflbry  note  payable  to  B.  or  order,  figned  by  S.C.  z  Swa. 
the  defendant,  and  indorfed  to  the  plaintiff;  the  defendant  plead-  734- 
ed  the  ftatute  of  limitations  ;  the  plaintiff  replied,  a  latitat  fued  oat 
within  the  fix  years,  and  regularly  continued,  &c.  to  which  there 
was  a  rejoinder,  and  a  demurrer  to  the  rejoinder.     Which  being 
held  ill,  ferjeant  Cloappk  objeded  for  the  defendant,  that  the  plain- 
tiff ought  to  have  fliewn  a  bill  of  Middle/ex  as  a  foundation  of  the 
latitaty  the  latitat  referring  to  it.     But  adjudged,  the  replication  of 
the  latitat,  without  fhewing  a  bill  of  Middlefex  precedent,  was  fuf- 
iicient  to  avoid  the  flatute.     And  fo  it  was  adjudged,  Mich.  9  Geo.  HolHfte*  verf. 
B.  R.   Hollijier  verf.  Coulfton.     See  Stiles  156.      i   Sid.  53,  60.  ^oul'loo.  . 
Judgment  for  the  plaintiff,  Nov.  18,  1726, 

Graddell  and  others  agaiiijl  Tyfon. 
Intr.  Pafch.  12  Geo.   B.  R.    Rot.  307, 


jeofail. 


ERROR  upon  a  judgment  given  in  the  Common  Pleas  after  ver-  B.C.  z  Stra. 
did  in  debt  upon  a  bond  againfl  Tyfon.  The  record  returned  \l^f^.^ 
was  thus,  Ebcr.  ff,  Anna  Graddell  vidua,  Maximilimms  Nelfon,  et 
Calfridus  Prefcott,  executores  teftamenti  et  ultimae  voluntatis  Chri- 
fiophori  Graddell,  qui  quidem  Chrijlophorus  et  quidam  Jonannes  Weflby 
etiam  defnnSius  fuerunt  executores  teftamenti  et  ultimae  voluntatis  Do- 
rothcae  Weflby  deJunBae,  quern  quidem  Johannem  praedidlus  Chriflo- 
phorus  fupervixit,  per  Willielmum  W.  attortiatum  fuum  queruntur  de 
Williehno  Tyfon,  jun.  Gen.  uno  attornatorum  curiae  domini  Regis  de 
Banco  hie  praefenti  in  curia  in  propria  perfona  fua,  de  eo  quod  non 
reddidit  eifdem  the  plaintiffs  200/.  and  declare  on  a  bond  entred  into 
by  the  defendant  Tyfon  to  Dorothy  Weflby,  (fc.  The  defendant  af- 
ter oyer  of  the  bond,  and  condition,  which  was  to  pay  money, 
pleaded  payment ;  and  ifTue  being  joined  thereon,  verdidl  and  judg- 
ment were  given  for  the  plaintiff.  The  errors  afTigned  by  Tyfon 
plaintiff  in  error  were,  that  judgment  was  given  for  the  plaintiff, 
where  it  ought  to  have  been  given  for  him,  and  that  the  declaration 
was  infufHcient  in  law,  (^c. 


8  P  Mr. 
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Mr.  Strange  for  the  plaintiff  in  error  infifted,  that  all  adions  in 
the  Common  Pleas  muft  be  either  by  original  writ,  or  original  bill, 
or  attachment  of  privilege ;  but  this  adtion  does  not  appear  to  have 
been  by  any  of  thefe  ways,  for  which  reafon  the  proceedings  are 
irrc-ular.  And  in  the  like  cafe  for  that  reafon  judgment  was  given 
ao-ainft  the  plaintiff  in  th'e  Common  Pleas  by  that  court,  Dimcck 
vcrf.  IVetheraly  i  Lutw.  227,  228.  And  therefore  he  prayed,  the 
judgment  might  be  reverfed.  Sed  non  allocatur  per  curiam ;  for  this, 
being  before  this  court  upon  a  writ  of  error,  they  cannot  take  no- 
tice, whether  there  was  any  original  bill  or  not,  the  defendant 
being  fued  as  attorney,  it  not  being  affigned  for  error,  that  there 
was  no  original  bill.  But  in  order  to  have  taken  advantage  of  this, 
the  plaintiff  in  error  fhould  have  affigned  for  error,  that  there  wa& 
no  bill,  and  took  out  a  certiorari,  and  got  it  returned,  that  there 
was  none.     Judgment  affirmed,  Nov.  9,  1726. 

William  Dawkins  verf.  John  Burridge,   Efq; 
Jntr.    7rin.   12  Geor.   B.  R. 

S.C.  zStra.    '  B  ^HE  defendant S^rr/i^^  brought  a  writ  of  error  upon  a  judg- 

Welubers  of      -*-     "lent  given  againfl:  him  in  an  adion  on  a  promiffory  note  by 

parliament      nil  dicit,  and  a  writ  of  inquiry  executed,  and  final  judgment  given 

y^y'^^'^f'^    for  379/.   14^.    And  the  record  of  the  Common  Pleas  was  thus, 

bill.     '         '"'^*   Memorandu?n,  quod  28  die  Mail  de  termino  fanSlae  'Trinitatis 

idtimo.  praeterito    [Note,  the  record  in  the  Common  Pleas  was  of 

Michaelmas  term,    12  Geo.,  rot.  'JJ'X,^  vetiit  hie  in  curiam  Wiilielrrus 

Dawkins,  Gen.   per  Johajtnem  Ellifon  attornatum  fuum,  et  exhibuit 

jujHciartis  domini  regis  de  banco  quandam  billamfuam  verfus  yobannem 

Burridge  armigerum,  eodem  Johanne  Burridge  habente  privilegium 

parlianienti,  ciijus  quidem  hillae  tenor  fequitur  in  haec  verba,  fci licet, 

t'P^iilielnms  Daivkins  per  J.  E.  attornatiim  fuum  qucritur  de  jchanne 

Burridge    nuper    de    Wejhnonajlerio    in    comitatu  Middlefex   armi- 

gero  haSefite  privilegium  parliamenti,   pro  eo,  viz.   quod  cum,  &c. 

And  fo  the  declaration  goes  on,  and  the  reft  of  the  record  of  the 

Common  Pleas  is  returned,  and  general  errors  are  affigned.     And 

Mr.  Reeve  for  Mr.  Burridge  the  plaintiff  in  error  infifted,  that  the 

Common  Pleas  could  not  hold  plea  in  this  cafe  againft  members  of 

parliament  by  bill ;  which  depends  upon  the  words  in  the  ftatute 

of  12  {jf  13  /T.  3.  cap.  3.  fe^.  2.  which  are  thefe  :  "  And  if  any 

perfon  or  perfons,    having  caufe  of  adion  againft  any  of   the 

knights,  citizens  or  burgeffes,  or  any  other  perfon  intituled  to 

privilege  of  parliament,  after  any  diffolution,  prorogation,  or  fuch 

"  adjournment  as  aforefaid,  or  before  any  feffions  of  parliament, 

2  "  or 
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"  or  meeting  of  both  houfes  as  aforefaid,  fuch  perfon  or  perfons 
•"  fliall  and  may  prolecute  fuch  knight,  citizen  or  burgefs,  or  other 
"  perfon  intituled  to  privilege  of  parliament,  in  his  Mjjefty's  courts 
"  of  King's  Bench,  Common  Pleas,  or  Exchequer,  by  fummons 
"  and  diftrefs  infinite,  or  by  original  bill  and  fummons,  attachment 
"  and  diftrefs  infinite  thereupon  to  be  iHued  out  of  any  of  the  faid 
*'  courts  of  record,  which  the  faid  refpedlive  courts  are  hereby  im- 
"  powered  to  iflue  againfl  them  or  any  of  them,  until  he  or  they 
■*'  (hall  enter  a  common  appearance,  or  file  common  bail  to  the 
■"  plaintiff's  adion,  according  to  the  courfe  of  each  refpeclive  court.'* 
And  Mr.  Reeve  for  the  plaintiff  in  error  argued,  that  this  aft  did 
not  intend  to  give  a  power  to  the  Common  Pleas  to  hold  plea  by 
bill,  which  could  not  do  fo  before  ;  but  that  the  adl  was  to  be  un- 
derftood  diftributively,  /.  e.  that  fuch  court  as  could  hold  fuit  before 
by  original,  might  hold  plea  by  original  to  be  fued  againft  a  member 
of  parliament ;  and  fuch  as  held  plea  by  bill,  might  hold  plea  by 
bill  againft  a  member  of  parliament.  And  that  this  was  the  mean- 
ing of  the  adl,  appears  by  the  end  of  the  claufe,  where  it  is  faid, 
according  to  the  courfe  of  each  refpedlive  court.  The  printed  aft 
he  thought  was  mifprinted,  by  putting  the  comma  after  the  word 
bill,  and  fo  joining  the  words,  original  bill,  together;  for  in  the 
parliament  roll  there  are  no  flops  nor  comma's,  and  therefore  it  was 
the  printer,  that  put  the  comma  after  original  bill,  whereas  there 
Should  be  a  comma  between  original  and  bill,  the  parliament  intend- 
ing thereby  two  feveral  things,  and  not  one,  as  now  in  the  printed 
aft,  and  that  what  has  hardly  been  heard  of,  an  original  bill,  an 
expreflion  not  ufed  in  the  law.  Sed  non  allocatur ;  for  per  curiam, 
the  intent  of  the  parliament  muft  be  collefted  from  the  words,  and 
the  words  are  plain  and  exprefs,  that  a  member  of  parliament  may 
be  fued  either  in  the  King's  Bench,  Common  Pleas  or  Exchequer, 
by  fummons  and  diftrefs  infinite  (which  refers  to  proceedings  by 
original  writ)  or  by  original  bill  and  fummons,  attachment  and 
diftrefs  infinite,  thereupon  to  be  iflued  out  of  any  of  the  faid  courts, 
which  the  faid  refpeftive  courts  are  impowered  to  iffue  againft  them. 
Then  the  words,  according  to  the  courfe  of  each  refpeftive  court, 
refer  only  to  entring  the  common  appearance,  or  filing  common 
bail :  then  by  the  prcvifo  at  the  end  of  the  aft,  whereby  it  is  pro- 
vided, that  nothing  in  that  aft  fliould  give  any  jurifdiftion  or  power 
to  any  court  to  hold  plea  in  any  real  or  mixt  aftion,  in  any  other 
manner  than  fuch  court  might  have  done  before  the  making  that 
aft,  they  defigned  to  give  a  jurifdiftion  to  hold  plea  in  perfonal 
aftions,  in  another  manner  than  they  could  have  done  before. 
Judgment  was  aftirmed,  TJhui'Jday,  November  the  24,  1726. 


Higgins 
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Higgins  verf.  Jennings. 

6.  C.  sStra.    ■"N  trcfpafs  for  breaking  and  entring  his  clofe,  and  treading  hi« 
Where  full     *   S''^^"^'  ^"^  ercdllng  a  wall  upon  the  plaintiff's  ground  ;  the  de- 
cofts  though    fendant  as  to  all  the  trefpafs,  but  entring  the  clofe  and  treading 
damages  un-  Jown  the  grafs,  pleaded  not  guilty j  upon  which  iffue  was  joined; 
"'^°'''        and  as  to  the  entring  the  clofe  and  treading  down  the  grafs,  the 
defendant  juftified  under  a  right  to  a  way,  G?c.    The  plaintiff  re- 
plied, extra  viam  j   and  iffue  was  joined  thereon,  and  both  iffues 
'    were  found  for  the  plaintiff,  but  the  jury  gave  damage  under  40  j. 
And  ferjeant  Girdler  moved  for  the  plaintiff,  for  diredlion  to  the 
mafler  to  tax  full  cofts.     And  firfl,  he  infilled,  that  the  defendant 
being  found  guilty  of  eredling  a  wall  on  the  plaintiff's  ground, 
though  the  damage  was  under  40  s.  that  would  intitle  the  plaintiff 
to  full  cofls,  becaufe  the  title  might  come  in  queflion  upon  it ;  and 
cited  1  Salk.  193.  Blackly  'uerf.  Try^  where //c// chief  juflice  is  re- 
ported to  have  faid,  if  a  trefpafs  is  done  clamando  titulum,  or  the 
title  may  come  in  queflion,   there  fhall  be  full  cofls.     2.   As  to 
the  iffue  which  is  found  for  the  plaintiff  on  the  extra  "diatn,  he  faid, 
the  right  to  the  way  on  the  plaintiff's  land  mufl  come  in  queftion 
on  that  iffue,  viz.  of  what  extent  it  is,  viz.  of  ten  or  twenty  feet 
breadth ;  and  cited  2  Lev.  234.  Ajfer  verf.  Finch^  as  the  very  cafe 
in  point. 

Mr.  IVilles  for  the  defendant  urged,  that  by  the  exprefs  words 
of  22  Gf  23  Car.  2.  cap.  9.  feB.  136,  in  adions  of  trefpafs,  wherein 
the  judge  at  the  trial  of  the  caufe  fliall  not  certify,  (Sc.  that  the 
freehold  or  title  of  the  land  in  the  plaintiff's  declaration  was  chiefly 
in  queflion,  the  plaintiff  fhall  recover  no  more  cofls  than  damage, 
if  the  jury  give  damage  under  405.  Now  in  this  cafe  the  judge 
has  not  certified.  And  it  was  adjudged,  2  Ventr.  48.  that  iii  tref- 
pafs for  putting  flakes  upon  the  plaintiff's  ground,  and  erefting 
a  wall,  is  of  the  fame  nature,  the  plaintiff  fhould  have  no  more  cofts 
than  damages,  the  damage  being  under  40  s. 

Then  he  faid  as  to  the  other  iflue,  the  plaintiff  by  his  replying 
extra  viam^  did  admit  the  defendant  had  a  right  to  a  way  over  his 
ground,  fo  that  the  right  to  the  way  could  not  come  in  queflion  on 
the  iffue  extra  viam  ;  and  then  there  was  no  more  reafon,  that  the 
plaintiff  fhould  have  full  cofls,  than  if  he  had  a  verdicS  on  not 
guilty.  The  court  took  time  to  confider  of  it ;  and  on  another 
day  the  chief  juflice  and  Mr.  juflice  Reynolds  faid,  they  were  of 
opinion,  that  as  to  the  verdift  on  the  not  guilty,  though  the  de- 
fendant was  found  guilty  as  to  the  eredling  a  wall,  yet  fince  the 

judge 
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judge  had  not  certified,  that  the  right  to  the  land  came  in  queftion, 
the  plaintiff"  ought  not  to  have  more  cofts  than  damages,  the  da- 
mages being  under  40^.  For  perhaps  the  defendant  declined  at 
the  trial  to  infift  upon  a  right  to  build  the  wall,  &c.  But  as  to 
this  Mr.  juffice  Ftrtefcue  and  Mr.  juftice  Probyn  gave  no  opinion. 
But  then  all  the  judges  agreed,  the  plaintiff"  ought  to  have  full  coffs 
as  to  the  ifflie  on  the  extra  viaw,  upon  the  authority  of  that  cafe 
in  2  Lev.  234.  And  full  cofts  were  ordered  to  be  taxed  accord- 
ingly for  the  plaintiff*. 

The  King  verf.  Robert  Reeks. 


,(,.  \ 


AN  information  in  nature  of  a  quo  warranto  was  filed  againft  s.  C,  i  Stra. 
the    defendant,  to   (hew  by  what  authority  he  claimed  and^*^'  j 

exercifed  the  office  of  a  burgefs  of  the  borough  of  Chrift-Church  themicate^an  i 

'T^'wineha77i  in  the  county  o^  Southampton^  from    19  Decemb.    1721.  admiflion  tfeat  ' 

to  the  time  of  exhibiting  the  information.     The  defendant  in  his '^  "°^ '3^'^P- 
plea  {tt  out  the  conftitution  of  the  borough  (which  was  by  pre- 
Icription)  and  that  he  was  chofe  a  burgefs  the  19th  of  December 
172 1,  according  to  the  conftitution  he  had  fet  out,  and  that  he  j 

was  fvvorn  and  admitted  into  the  office.     To  this  plea  there  was  a  i 

replication,  in  which  feveral  ifflies  were  tendred  and  joined.  The 
fourth  iffue  was,  that  the  defendant  was  not  fworn  nor  admitted  J 

into  the  office  of  burgefs,  as  in  his  plea  he  had  alleged.     The  caufe  1 

was  tried  at  the  bar  the  7th  of  November,  by  a  HampPnre  jury.  ' 

And  all  the  iffues  being  upon  the  defendant,  he  gave  evidence  to  ; 

maintain  the  three  firft.    But  then  in  order  to  prove  his  being  fvvorn  ■ 

and  admitted  the  i^^'Cix  oi  December  1721,  he  produced  an  inffru-  ; 

ment  in  parchment,  purporting  the  fwearing  and  admitting  on  that 
day  five  burgeff"es,  of  which  the  defendant  was  one,  but  not  named 
the  firft  in  the  faid  inftrument,   but  the  third,  two  others  being  i 

named  before  him.  It  was  proved  to  be  figned  by  the  burgefTes 
then  prefent ;  but  it  was  ftampt  only  with  one  ftamp.  Upon  which 
Mr.  Attorney  General  for  the  King  objedled,  that  this  is  no  proof  ] 

of  the  fwearing  and  admitting  of  the  defendant  (both  which  it  was  • 

incumbent  upon  him  to  prove)  nor  could  be  admitted  to  be  read  in  I 

evidence:  for  by  the  ftatute  of  9  G*  10  Will.  3.  cap.  25.  an  aft  ' 

for   granting  further  duties  upon  ftampt  vellum,  parchment  and  ! 

paper ;  Je5l.  27.  for  every  piece  of  vellum  or  parchment,  and  for  i 

every  piece  of  paper,  upon  which  any  admiflion  into  any  corpora-  j 

tion,  ccc.  fhall  be  written,   1  s.  fliall  be  paid.     Then  feSl.  59.  the  ' 

•commifiioners  are  required  to  ftamp,  ^c.  And  afterwards  by  that 
claufe  'tis  enacted,  if  any  inftrument  or  writing  by  that  aft  intended  | 

to  be  ftampt,  ftiall  contrary  to  the. intent  thereof  be  written  or  in-  j 

groffed  by  any  perfon  whatfoever  (not  being  a  known  clerk  or  of-  i 

8  Q_  ficer,  : 
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ficer,  who  in  refped  of  any  publick  office  or  employment  is  or  {hall 
be  intituled  to  the  making,  writing  or  ingroffing  the  fame)  upon 
parchment  or  paper  not  ilampt  according  to  that  aft,  then  thcte 
fliall  be  paid  to  his  Majefty,  &c.  over  and  above  the  duty  aforefaid, 
for  every  fuch  inftrument  or  vs^riting,  ten  pounds ;  and  that  no  fuch 
inftrument  or  writing  fliall  be  pleaded  or  given  in  evidence  in  any 
court,  or  admitted  in  any  court  to  be  good  or  available  in  law  or 
equity,  until  as  well  the  faid  duty  as  ten  pounds  fhould  be  paid  t® 
the  King,  &c.  and  a  receipt  produced  for  the  fame,  &€.     Mr.  At- 
torney General    therefore   infifted,  that  this  inftrument,  being  an 
admiifion  of  five  perfons  to  be  burgefles,  ought  to  have  five  flamps. 
That  it  could  be  good  for  none  for  the  uncertainty,  or  at  moft  it 
could  be  o^ood  but  for  one:  but  that  could  not  be  for  the  defendant, 
for  if  it  was  good  for  any,  it  muft  be  for  the  firft  named  ;  but  the 
defendant  was  the  third  named,  and  therefore  it  could  not  be  good 
for  him.     And  of  this  opinion  were  Raymond  chief  juftice,    and 
Forii'/aie  and  Reynolds  juftices,  after  having  heard  what  the  counfel 
for  the  defendant  could  fay.     But  then  they  offered  in  evidence  four 
other  diftincft  pieces  of  parchment,  dated  the  fame  19th  oi December 
1721.  each  of  them  being   duly  ftampt,  which  imported  the  fe- 
veral  admifiions  and  fwearings  of  the  four  burgefles  laft  named  in 
the  other  parchment,  and  one  of  them  the  particular  fwearing  and 
admiflion  of  the  defendant.     But  then  it  was  proved  by  the  witnefs 
who  produced  tliefe  pieces  of  parchment,  that  the  entries  were  not 
made  upon  them,  nor  were  any  of  them  ftamped,  till  near  two 
months  after  the  19th  of  December  lyzi.  nor  were  any  of  them 
figned  by  the  burgelles  that  elected  and  were  to  admit  the  defendant. 
But  after  having  heard  what  was  objedted  to  this  fingle  inftrument, 
wherein  Reeks  alone  was  faid  to  be  admitted  and  fworn,  by  Mr. 
Attorney  General  and  the  other  counfel  for  the  King,  and  what 
was  infifted  upon  to  fupport  it  by  Mr.  Reeve  and  the  other  counfel 
for  the  defendant,   the  fame  judges  were  clear  of  opinion,  that  this 
inftrument  was  no  evidence,  nor  could  be  admitted  as  fuch,  to  prove 
the  defendant  was  admitted  and  fworn  the  19th  of  December  1721. 
for  it  appears  it  was  not  entred  upon,  nor  the  parchment  ftampf, 
till  two  months  after ;  and  by  the  adt  the  admiflion  is  to  be  on  paper 
or  parchment  ftampt  at  the  time,  otherwife  it  is  not  to  be  given  in 
evidence,  till  the  penalty  is  paid,  and  certificate  thereof  produced. 
Upon  which  they  diredled  the  jury  as  to  this  iflTue,  to  find  for  the 
King.     But  the  judges  acquainted  the  counfel  for  the  defendant, 
if  they  infifted  upon  having  a  verdidt  upon  the  other  iflfues  for  the 
defendant,  the  trial  muft  proceed,  and  the  evidence  muA  be  heard 
on  thofe  ifl'ues  for  the  King,  and  then  they  muft  be  left  to  the  con- 
fideration  of  the  jury,  whether  they  would  find  for  the  King  or 
•the  defendant  as  to  thofes  ifliaes.     But  then  they  put  them  in  mind, 
if  a  verdidl  on  thefe  three  iflucs  fliould  be  found  for  the  defendant, 

yet 
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yet  judgment  of  oufter  muft  be  given  again  It  the  defendant,  accord- 
ing to  the  cafe  of  the  King  againfl:  Pindar,  in  an  information  in  '^^*  ''^'"S  *- 
nature  of  a  quo  'warranto,  for  exercifing  the  office  of  mayor  of  ^*'"  '"  ^^' 
Fcnryn :  he  pleaded  the  conftitution  of  the  corporation,  and  that 
he  was  eletfted  and  fworn  mayor,  ^c.  and  iflue  being  taken  in  the 
repHcation,  both  as  to  his  being  eledled  and  as  to  his  fvvearing,  upon 
the  trial  the  jury  found  he  was  cle^fled  j  but  then  they  found  upon 
the  other  ifliie,  that  he  was  not  fworn  ;  and  thereupon  judgment 
of  oujlcr  was  given  againfl:  him  in  this  court,  Eajlcr  term  1724. 
and  on  a  writ  of  error  brought  on  that  judgment  in  the  houfe  of 
Lords,  that  judgment  was  affirmed,  March  22,  1725.  Upon 
confideration  whereof  the  counfel  for  the  defendant  agreed,  that 
by  their  confent  the  jury  ffiouid  find  all  the  iffues  againfl:  the  defen- 
dant; and  fo  they  did.  Note,  Mr.  jufl:icc  Prob^n  had  not  took 
his  place  in  court,  when  this  trial  came  on. 

William   Gordon,   clerk,    verf.    Robert  Lowther,   Efq; 
late  governor  of  Barbadoes. 

AT  a  committee  of  the  council  at  the  Cockpit,  Dcccmb.  14,  1726. 
for  hearing  plantation  caufes,  the  defendant  Loivther'i  petition 
for  a  difmiffion  of  the  plaintiff's  writ  of  error  came  on,  upon  this 
cafe.  Mr.  Gordon  brought  an  adion  for  a  libel  againfl  Mr.  Lowther 
in  Augufi  1722,  in  the  court  of  Common  Pleas  in  Barbadoes,  to 
which  Mr.  Lowther  put  in  a  fpecial  juftification,  and  upon  a  de- 
murrer judgment  was  given  in  that  court  for  the  defendant  Mr. 
Lowther,  in  September  1724.  Upon  which  judgment  Mr.  Gordmz 
brought  a  writ  returnable  before  the  governor  in  the  court  of  errors, 
and  the  12th  of  June  ijz^  the  judgment  was  affirmed,  and  Mr. 
Gordon  moved  for  an  appeal,  which  was  then  granted,  and  re- 
ceived and  filed  j  fince  which  time  Mr.  Gordon  never  proceeded 
upon  his  appeal,  nor  procured  the  proceedings  to  he  tranfmitted, 
but  Mr.  Lowther  procured  them  all  to  be  tranfmitted  at  his  own 
expenfe,  and  applied  to  his  Majefly  by  petition,  to  difmifs  the 
appeal.  Which  being  referred  to  the  committee,  they  being  ac- 
quainted that  the  rule  was,  that  the  party  appealing  mufl:  procure 
the  proceedings  to  be  tranfmitted,  and  proceed,  within  a  year  after 
the  appeal  allowed  in  the  plantations;  and  upon  producing  two 
precedents,  wherein  fuch  difmiffion  had  been  ordered,  without 
giving  notice  to  the  appellee;  the  lords  and  others  of  the  committee 
agreed  to  report  to  his  Majefly  their  opinion,  that  the  appeal  of 
Mr.  Gordon  ought  to  be  difmifled  with  5/.  cofts  (following  the 
precedents  produced  as  to  the  cofts)  without  any  notice  given  to 
Mr.  Gordon,  or  any  agent  of  his.  Note,  among  other  lords  the 
lord  privy  feal,  lord  Ti-evor^  and  chief  juftice  Raymond,  the  mafter 
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of  the  rolls,    and  the  lord  chief  juftice  Eyre^   were  prefent,   and 
acreed  to  the  order. 

Magoons  and  Premanee  verf.  Dumarefque,  et  e  contra. 
Decejnber  14,   1726. 

AT  the  fame  committee  of  council  there  came  on  the  petition 
of  Magoons  and  Premanee,  owners  of  the  fhip  L'efprit^  and 
a  petition  of  Mr.  Dumarefque,  officer  of  the  cuftoms  in  Jcrfey, 
and  a  letter  from  the  greffier  of  Jerfey  to  the  clerks  of  the  privy 
council  J  all  which,  by  order  of  his  Majefly  in  council,  were  re- 
ferred to  this  committee.  And  they  arofe  upon  this  cafe.  Mr. 
Dumarefque  made  a  feifure  of  the  fhip  and  goods,  as  forfeited,  for 
having  imported  into  Jerfey  Eaji-India  goods,  contrary  to  the  aft 
of  parliament ;  and  thereupon  commenced  a  fuit  in  the  royal  court 
there,  for  a  condemnation  of  the  fhip.  Magoons  and  Premanee, 
owners  of  the  {hip  and  goods,  infifted  there,  that  the  fliip  was 
drove  in  by  ftrefs  of  weather.  The  court  looking  on  it  as  a  cafe 
of  difficulty,  without  making  any  determination,  ordered  their 
greffier  to  fend  a  letter  to  the  clerk  of  the  council,  taking  notice 
of  the  difficulty,  and  defiring  his  Majefty  would  determine  the 
matter  here ;  which  he  did  write,  and  tranfmitted  all  the  pro- 
ceedings hither.  Upon  which  Magoons  and  Premanee  petitioned 
for  an  order  for  the  delivery  of  the  {hip  and  goods ;  and  Mr. 
Dumarefque  petitioned  for  an  order,  for  the  royal  court  of  Jerfey 
to  proceed,  and  determine  the  feifure.  And  the  lords  and  others 
of  the  committee  being  all  of  opinion,  that  the  court  of  Jerfey 
could  not  tranfmit  the  caufe  to  his  Majefty  for  difficulty,  but  ought 
to  have  determined  the  right  of  the  feifure  one  way  or  other,  agreed 
to  report  their  opinions  to  his  Majefty,  that  an  order  ffiould  be  made 
,  by  his  Majefty  in  council,  taking  notice  that  the  tranfmiffion  was 
irregular,  and  commanding  the  royal  court  of  Jerfey  to  proceed  to 
give  judgment. 


Dyke 
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Dyke  and  others  vei'f.  Blakflon. 
Intr.   Mich.    1 3  Geo.     B.  R.    Rot. 

ERROR  on  a  judgment  in  the  Common  Pleas  in  an  indebita- 
tus ajfumpfit  by  nil  dicit^  and  a  writ  of  inquiry  executed, 
and  final  judgment  given  for  the  defendant  Blakfion,  who  was 
plaintiff  in  the  Common  Pleas.  Mr.  Parker  for  the  plaintiff  took 
exception.  The  record  is,  that  the  defendants  below  veniunt  et  7iil 
dicunt  in  harrani,  &c.  but  it  is  not  faid,  they  appeared  by  attorney, 
as  it  ought  to  be  j  and  the  law  is  fo  ftrift  as  to  that,  that  the 
omiflion  of  the  Chrijiian  name  of  the  attorney  is  error,  1  Roll. 
Rep.  336,  Hewfon's  cafe;  nor  is  it  faid,  the  defendants  appeared 
in  propriis  perfonis.  Sed  non  allocatur ;  for  when  it  is  faid,  ve- 
niunt, that  imports  in  proper  perfon,  if  it  is  not  faid  it  was  by 
attorney.  The  fecond  error  atf  gned  was,  that  the  writ  of  inquiry 
was  returnable  quindena  Pafchae,  and  the  inquifition  was  returned 
to  be  taken  the  25th  oi  April,  which  was  quindena  Pafchae,  and 
therefore  ill ;  becaufe  the  law  making  no  fraftions  of  the  day,  the 
inquifition  could  not  be  took  on  the  day  of  the  return  of  the 
writ,  Sed  non  allocatur ;  for  the  court  will  take  it,  that  the  in- 
quifition was  took  on  that  day  before  the  writ  was  returned,  which 
is  well  enough,  for  it  may  be  executed  on  that  day,  and  might 
have  been  executed  before  the  writ  was  returned,  otherwife  the 
inquifition  could  not  have  been  returned.  Judgment  was  affirmed 
November  12,   1726. 

Walter  White  verf.  WilHam  Clever. 
Intr.  Tri7t.   1 2  Geo.     B.   R. 


1 


N  debt  on  a  bond  dated  27th  of  June,   10  Geo.  of  the  penalty  s  c.  i  Stra. 
of   100/.    the  defendant   prayed  oyer    of   the  bond,    and  the  g^l;      ^^ 
condition,  which  condition,  reciting  that  the  defendant  and  plain-  ,^,6. 
tiff  were  lately  chofe  colledors  for  the  overfeers  of  the  poor  of  St. 
Andrew  Holbourn  for  the  year  enfuing,  according  to  the  cuflcm  of 
the  pari(h,  and  that  the  faid  Walter  JVbite  could  not  conveniently 
attend  and   ferve  the  faid  office  by  reafon  of  bufinefs,  was,    that  if 
the    faid   William  Clever  fhould  collecT:  all   fuch  monies  as  fliould 
be  to  be  coUeded  by  virtue  of  the  faid  office,  and  (hould  carefully 
execute  the  faid  office  finglv,  without  trouble  to  or  affiflance  from 
the  faid  Walter  White,  and  do  other  things  mentioned  in  the  con- 
dition, not  material  to  the  prefent  cafe  to  be  mentioned,  the  obli- 
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gation  was  to  be  void,  elfe  to  be  in  full  force.     Then  the  defen- 
dant pleaded,  that  he  did  diligently  exercife  the  faid  office  fingly, 
without  trouble  to  or  affiftance  fiom  the  faid  Walter  White^  and 
then  pleads  performance  of  the  reft  of  the  condition.     The  plain- 
tiff replies,    that   the    defendant  non  executiis  fuit  diBiim  cfficium 
Jingnlm  Anglice  fingly,  f-ne  auxilio   de  diclo  Waltero  V/hite,  proiit 
praedWia  Willidmus  fuperim  fhicttando  allcgavit ;  et  hoc  petit  quod 
inqinratur   per  patriam.     The  defendant    rejoins,  prpte/iando  that 
the  plaintiff  kept  the  defendant's  books  out  of  his  cuftody  without 
his  confent  from  the  22d  oi  April  1725.  to  the  24th  of  June  next 
following,    et  libros  illos  femper   abinde  detinuit,  ciijlodivit,  et  illos 
eidem  Willielmo  deliberare  denegavit,  per  quod  the  defendant  after  the 
detaining  of  thofe  books  out  of  his  cuftody,  the  money,  &c.  fingly 
could  not  colledif;  for  plea  faith,   quod  veriim  efi  that  the  plaintiff 
i)i  propria,    perfona  fua    exercuit    officium  praedi^um   a  praediSfo 
22    die   Apr  ills  arMO  JupradiBo  ufque  praediSlum   24  diem  Junii^ 
fed  qmd  praediSliis    the     plaintiff    voluntarie   fufcepit   et    cfficiutn 
praediBu7n  a  toto  tempore  praediSlo  exercuit  fine  requifitione  vel  aj- 
fenfu  prccdiSli  the  defendant,  qui  per  totum  tempui  praedi5lum  fonper 
paratus  fuit  et  obtulit  to  the  plaintiff  apud  LoTidinwn  praediSliun 
in  parochia  et  ivarda  praediSJis   diSium  officium  ad  exercendum  fin- 
guliis,   Anglice   fingly,  fine    auxilio  praediSli  the    plaintiff;  et  hoc 
idem  the  defendant  ^<7r^/za  eft  "oerifcare;  &c.  The  plaintiff  demurred 
fpecially,  and  ftiewed  for  caufe  that  the  rejoinder  was  a  departure 
from  the  bar  ;  the  defendant  joined  in  demurrer.     And  after  hear- 
ing what  Mr.  ferjeant  Girdler  could  fay  in  behalf  of  the  defen- 
dant,   the   court   was   clear   of  opinion,    that  the    rejoinder    was 
naught ;   for  if  the   faft  there   difclofed  amounted    to    (hew,    that 
the  defendant  had  executed  the  office  fingly,  the  defendant  ought 
to  have  joined  iffue   with  the  plaintiff  upon  the  iffue  offered   by 
him  in   his  replication,  and  given  this  matter  in  evidence :   but  if 
the  fad:  fet  out  in  the  rejoinder  was  only  an  excufe  for  the  defen- 
dant's not  having  exercifed  the  office,  as  the  court  took  it  to  be  ; 
then  it  was  a  departure  from  the  bar ;  and  the  defendant  ought   not 
to  have  pleaded,  that  he  did  execute   the  office  fingly,  and  rejoin 
this  matter;  but  ought  to  have  pleaded  this  matter  at  firft.     Judg- 
ment for  the  plaintiff,  November  3,  1726. 

Robert  Spark  verf.  Thomas  Jobber. 
Intr.  Tri/j.    i  2  Geo.     B.  R.     Rot.  9  l  : 

Imi.t:fafusnr.  1]S^  an  indebitatus  afump/it  for  100/.  pro  diver/is  bonis  merci- 
-jnfu  r.bus  *  ''^^""■^  merchandizis  et  rebus  by  the  plaintiff  at  the  requeft  of 
feems  to  be  the  defendant  fold  to  the  defendant,  (^c.  and  a  auajitum  meruit 
'"^  I  laid 
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laid  in  the  fame  manner,  the  defendant  demurred  to  the  declara- 
tion, and  the  plaintiff  joined  in  demurrer.  The  caufe  coming  on 
in  the  paper  the  9th  of  Novetiiber,  no  counfel  appeared  for  the  de- 
fendant. Whereupon  the  counfel  for  the  plaintiff  prayed  judg- 
ment, alleging  it  was  only  a  demurrer  for  delay.  But  the  court 
objedled,  that  the  word  rebus  was  a  very  uncertain  word,  for  it 
might, be  for  rent,  or  money  due  on  a  bond,  &c.  for  which  an  in- 
debitatus ajfun2pfit  would  not  lie.  But  the  counfel  for  the  plain- 
tiff informing  the  court,  that  the  defendant  declared  he  would  not 
defend  it,  judgment  was  given  for  the  plaintiff.  Note,  this  was 
only  an  interlocutory  judgment  on  the  demurrer. 

Lancafter  verf.  Fielder. 

IN  an  aftion  brought  by  the  plaintiff  Z/.  againfl  the  defendant,  A  prifoner  oa 
the  defendant   put  in  bail,    and  afterwards  was  furrendred  in  ^^„  """^u^ 
difcharge  of  his  bail,  and  committed  to  the  MarjiMtJea ;  the  plain-  difcharged 
tiff  proceeded  in  the  adion,  and  got  judgment,  and  fued  execu-  ^'^°^i^  a" 
tion  thereon  by  elegit y  upon  which  the  flieriff  took  an  inquifition,  fufd'out^  and" 
and  levied  fome  of  the  goods  of  the  defendant  in  part  of  the  debt,  returned  he 
but  returned,  the  defendant  had  no  lands.     Mr.  ferjeant  Whitaker  ^^^  °°  '^"'^^' 
moved,  that  the  defendant  might  be  difcharged  out  of  cuilody  : 
for  fince  the  defendant  has  chofe  an  elegit^  he  can  have  no  other 
execution,  becaufe  he  has  made  eledion,  to  take  the  elegit  accor- 
ding to  the  ftatute  of  Wejim,  2.  c.  \%.     2  In[i.  395.    Coke  fays,  af- 
ter fuing  out  an  elegit,  the  plaintiff  upon  a  judgment  in  debt  can- 
not have  a  capias.     Upon  which  the  court  made  a  rule,  for  the 
plaintiff  to  fliew  caufe,  &c.    And  at  another  day  the  judges  were 
all  of  opinion,  that  it  being  returned,  that  the  defendant  had  no 
lands,  the  elegit  was  to  be  confidered  only  as  a  fieri  facias,  though 
goods  were  levied ;  and  that  if  the  defendant  had  been  at  large,  the 
plaintiff  might  have  had  a  capias  ad  fatisfacie?jdum.     So  is  Hobart'% 
opinion.  Hob.  58.  Fofler  'verf.  Jackjon.      i  Lev.  92.  Glafcock  verf. 
Morgan.     But  if  any  land  had  been  extended  on  the  elegit,  the 
plaintiff  had  been  bound  down   to  that  execution.     The  former 
rule  was  difcharged  Nove?nber  25,  1726. 


The 
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The  King  verf.   Fawle. 
Nove7?iber  23,    1726. 


TV  /ffR.  Fazakerley  moved  for  a  certiorari^  to  remove  an  indidl- 


Indiflment  for 

moved  from  a  i^l  '"^'^^  found  againft  the  defendant,  for  a  felony  in  flealing 
corporation,  fome  hay,  from  the  quarter-feffions  of  the  peace  held  for  the  town 
and  corporation  of  Chippington-Norton,  upon  ajidcrjiis  that  the  de- 
fendant could  not  have  a  fair  trial  there.  And  he  cited  a  cafe  be- 
tween the  King  and  Poivell,  where  a  certiorari  was  granted,  to 
remove  an  indidment  from  the  quarter-feffions  of  the  peace  for 
Salop,  for  the  like  reafon.  And  a  rule  was  made,  for  the  profe- 
cutor  to  fliew  caufe ;  which  was  afterwards  made  abfolute. 


S.  C.  2  Stra. 


Pradice. 


Parry   verf.   Berry. 
November   13,    1726. 

MR.  Theed  moved  to  flay  proceedings  upon  a  j'cire  faciai 
againft  the  bail,  becaufe  the  defendant  in  the  original  adlion 
died  after  judgment  recovered  againfl  him,  and  after  a  capias  ad 
fatisfaciendum  thereupon  fued  out  and  returned,  but  before  the  re- 
turn of  the  fecond  fcire  facias  againfl  the  bail,  till  which  time 
the  bail  had  time  by  the  courfe  of  the  court  to  furrender  the  prin- 
cipal, and  was  prevented  doing  it  by  the  act  of  God,  viz.  his 
death.  And  a  rule  was  made  to  (hew  caufe.  But  afterwards 
upon  Mr.  Parker'%  fhewing  caufe,  the  rule  was  difcharged,  be- 
caufe it  was  the  bail's  omiffion,  that  they  did  not  furrender  him, 
he  living  till  after  the  return  of  the  capias  ad  fatisfaciendum. 
And  a  motion  made  in  behalf  of  the  bail,  Mich.  1  Geo.  2.  B.  R. 
between  Glyn  and  Tates,  in  the  like  cafe,  was  for  the  fame  reafon 
denied. 


Barber  and  Philpot  verf.  Wharton. 


Amaaerofa  A  Rule  was  made  lafl  term,  to  fliew  caufe  why  a  prohibition 
his'^.vsges.and  *  ^bould  not  be  granted  to  the  court  of  admiralty,  to  flay  a 
laid  the  con-  l^^iit  by  the  defendant  as  mafler  of  the  fhip  ViBory  for  his  wages, 
"*^  "/*  "P°"  fuggeftion  that  the  contrad:  was  made  upon  land,  Cf.  ac- 
fLumaTd  cording  to  the  cafe  of  Clay  verf.  Snellgrave,  I'rin.  12  Will.  3. 
refluxumma  B.  R.  ijoo.  [Scc  before,  576.]  fhortly  reported  in  Salk.  33.  where 
ti  denid'af.  '^  ^^'^^  ^^^'^'  ^  maflcr  of  a  fhip  could  not  fue  in  the  admiralty  for 
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his  wages,  where  the  contract  was  made  upon  land,  though  ma- 
riners were  permitted  Co  to  do,  by  indulgence  rather  than  of  ftridt 
right.  And  Mr.  Reeve  for  the  defendant  fliewed  for  caufe  why 
the  rule  for  the  prohibition  fliould  not  be  made  abfolute,  that  the 
application  to  this  court  was  too  late,  for  it  was  after  fentence ; 
and  then  it  was  infifted  upon,  no  prohibition  fliould  go,  unlefs  it 
appeared  upon  the  face  of  the  libel,  that  the  admiralty  had  no 
jurifdidion,  which  it  did  not  in  this  cafe.  Upon  which  the  caufe 
was  put  off  this  term ;  and  now  the  27th  of  OSlober  Mr.  Fazaker- 
ley  for  the  prohibition  infifted,  that  though  it  was  after  fentence, 
yet  if  it  did  not  appear  upon  the.  face  of  the  libel,  that  the  ad- 
miralty had  a  jurifdidion,  a  prohibition  ought  to  go.  It  cannot 
be  within  their  jurifdidlion,  unlefs  the  contrad  was  laid  to  .h&  fuper 
altum  mare,  which  is  not  done  in  this  cafe,  for  it  is  only  laid  to 
be  infra  jiv.xum  et  rejluxum  maris,  infra  jurifdiciionem  curiae 
admiralitatis.  In  Hob.  212.  it  is  held,  that  it  is  not  enough  to 
give  the  admiralty  jurifdidlion,  that  a  fadl  was  done  iiifra  ju7-if~ 
diSlionem  maritimam  therefore  the  laying  the  contradl  to  be  made 
infra  jurifdiSlioncm  admiralitatis  is  not  fufficient :  then  laying  it 
to  be  injra  jliixwn  et  refluxtwi  maris  is  not  enough,  becaufe  at 
low-water  that  is  within  the  jurifdidion  of  the  common  law. 
And  it  cannot  be  made  good  by  intendment,  for  in  i  Fentr.  308. 
the  taking  not  being  exprefly  laid  to  htfiiper  ahum  mare,  though 
the  book  fays,  there  was  much  to  imply  it ;  yet  the  court  held  it 
not  fufficient,  for  the  alleging  it  was  abfolutely  neceffary.  Sed  non 
allocatur ;  for  the  court  was  of  opinion,  that  the  contrad  being  laid, 
to  be  made  infra  Jiuxum  et  refluxum  maris,  it  might  be  upon  the 
high  fea ;  and  was  fo  j  if  the  water  was  at  high-water  mark  ;  as  it 
mio'ht  be  on  land,  if  the  water  was  at  low   water-mark  ;  for  in 

D  ... 

that  cafe  there  is  divifum  imperiiim  between  the  common  law  and 
admiralty  jurifdidion,  according  as  the  water  was  high  or  low. 
Then  when  it  is  faid  to  be  infra  jiirifdi6lionem  admiralitatis,  it  is 
fufficient ;  and  amounts  to  the  fame,  as  if  it  had  been  faid  to  be 
fuper  altum  mare.  But  if  it  had  appeared  upon  the  libel,  that  the 
contrad  was  made  upon  the  land,  the  adding  iifra  jiirifdiSiionem 
admiralitatis,  or  infra  jurifdi^ioncm  maritimam,  could  not  have 
been  enough,  to  intitle  the  admiralty  to  a  jurifdidion.  And 
therefore  the  rule  for  the  prohibition  was  difcharged.  See  i  Roll. 
Abr.  532.  pi.  12.  where  it  is  held  to  be  fufficient,  to  allege  that 
the  contrad  was  made  infra  jurifdiBionem  admiralitatis,  without 
faying  it  was  xv^^.^^  fuper  altum  mare ;  for  if  it  was  not  made  on 
the  high  fea,  it  ought  to  be  fuggefted  on  the  other  fide,  to  have  a 
prohibition. 


8  S  The 
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The  King  verf.  Benoier. 

Shaw's  Par.    Ti/fR.  Vemey  moved,  to  quafh  an  order  made  at  the  quarter- 
Law,  cap.  44.  JV|.  fefTions  at  Hereford,  whereby  the  father  in  law  was  order- 
"  *'  ed  to  maintain  his  daughter  in  law  j  becaufe  he  was  not  by  law 

The  King  obliged  to  maintain  her.  And  he  cited  the  King  verf.  Mundy, 
verf.  Mundy.  'j'rin.  5  Geo.  an  order  made  by  the  juftices  upon  a  fon  in  law,  to 
maintain  his  mother  in  law,  was  quafhed.  And  a  rule  was  made 
to  fhew  caufe,  why  it  fhould  not  be  quafhed ;  which  rule  was 
made  abfolute,  no  perfon  fhewing  caufe  to  the  contrary,  Hil. 
13  Geo.  B.R.  January  31,   1726. 


Hilary 
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Wiiiiam  Gregfon  verf.  John  Heather. 
Intr.  Mich.   13  Geo.    B.  R. 

H  E  plaintiff  brought  an  adion  of  debt  upon  a  bail-bond  s.  C.  *  Stra. 
for  130/.  as  affigneeof  William  Nicholls,  Efq;  late  fheriff  727- 
of  the  county  of  Surrey,  and  laid  it  in  London,  and  fet  b"ii.bond" 
out,  that  the  defendant  7th  January  1724.  at  Stretham  in  brought  by 
Surrey,    was   arrefted  by  the  faid  flieriff  upon  an  attachment  of  |hefl^fif"he 
privilege  at  the  fuit  of  the  plaintiff,  &c.  and  that  the  fheriff  took  arreft  was 
bail  for  his  appearance,  and  the  defendant  then  and  there  became  ^^^^'  *"'^  '■"= 
bound  to  the  iheriff  in  this  bond,  &c.  with  condition,  that  he  ^^°^^'°°';'d  "* 
fhould  appear,  Gfc.  but  he  did  not  appear,  G?c.  whereby  the  bond  the  affignment 
became  forfeited  j  and  that  the  faid  William  Nicholls  afterwards,  "^^^  i^^f^^^""* 
viz.    22d  December   1725.   at  London,  viz.   in  the  parifti  of  St.  brought,  in 
Mary  le  Bow  in  the  ward  of  Cheape,  at  the  requeft  of  the  plaintiff  London,  and 
affigned  to  the  plaintiff  the  faid  bond,   according  to  the  ftatute,  1°°^''^,^^^ 
&c.    The  defendant  demurred  generally,  and  the  plaintiff  joined  the  fame  point 
in  demurrer.     And  the  exception  Mr.  Fazakerley  took  to  the  de-  ''^'^d  ^°  ^s*'" 
claration  in  behalf  of  the  defendant  was,    that  the  flieriff  could  "i^J^fl^g"' 
arreft  only  within  his  county,  and  take  the  bail-bond  only  there,  cafe,  Norcro/t 
which  was  in  Surrey ;  and  therefore  the  aflignment  being  tranfi-  *•  ■'i^'"'^*''"- 
tory  matter,  and  not  local,  ought  to  have  been  laid  at  Stretham  in 
Surrey,  where  the  bond  was  taken,  and  not  in  London.     But  the 
court  was  unanimous  of  opinion,  the  plaintiff  might  lay  the  aflign- 
ment in  London,  if  he  pleafed.     And  therefore  gave  judgment  for 
the  plaintiff,  January  zj^  1726. 

3 
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David  Chefman  and  Elizabeth  his  wife  verf.  Margery 

Nainby. 

Intr.    Mich.    13  Geo.    B.  R.    Rot.  and  intr.  Eafier 

term,    11  Geo.   C.  B.    Rot.  396. 

S.  C.  zStra.  T"''RROR  upon  a  judgment  given  in  deUt  againft  the  plaintiffs 
"'^'  .  I_>  in  error  upon  bond  for  the  defendant  in  error  and  plaintiff 
«(haint°of '"  below ;  wherein  Nainby  the  plaintiff  below  declared  upon  a  bond 
trade  IS  good,  entred  into  by  Elizabeth  the  wife  of  the  plaintiff  in  error,  diim 
fola,  by  the  name  of  Elizabeth  Vicars,  dated  the  5th  of  OBcber 
8  Geo.  to  the  faid  Nainby  in  100/.  The  defendants  in  the  Com- 
mon Pleas,  Chefman  and  his  wife,  prayed  oyer -oiiliQ  bond, 
and  of  the  condition,  which  was  thus :  Whereas  the  above- 
named  Margery  Nainby,  at  the  fpecial  requeft  of  the  abovebound 
Elizabeth  Vicars,  is  to'  take  her  the  faid  Elizabeth  Vicars  for  her 
hired  feryant,  to  attend  in  her  fhop,  and  to  infpedl  her-cuftomer^ 
there,  and  to  fhew  her  goods,  and  further  to  fland  by  and  affilli 
her  the  faid  Margery  in  her  faid  trade  and  bulinefs  of  a  linen- 
draper,  whereby  it  is  prefumed  the  faid  Elizabeth,  if  flie  continues 
any  length  of  time  in  the  faid  fervice  of  the  faid  Margery,  may 
become  a  perfect  and  knowing  perfon  in  the  faid  trade ;  and 
whereas  the  faid  M.  N. '  confents  to  hire  and  take  her  the  faid 
E.  V.  upon  and  in  confideration  only  upon  the  exprefs  promife 
and  agreement  of  the  faid  Eliz.  that  (lie  fhall  not  nor  will  at  any 
time  after  (he  fliall  have  left  the  fervice  of  the  faid  Margery  fet  up 
or  exercife  the  faid  trade  of  a  linen-draper,  either  by  herfelf  or  any 
other  perfon  in  truft  for  her  diredly  or  indiredly,  in  any  fliop, 
room  or  place  within  the  fpace  of  half  a  mile  of  the  now  dwelling- 
houfe  of  the  laid  M.  N.  in  Drury-lane,  or  in  any  other  houfe 
that  (be  the  faid  M.  N.  her  executors  or  adminiftrators,  fhall  think 
proper  to  remove  to,  in  order  to  carry  on  the  faid  trade  of  a  linen- 
draper,  nor  Hiall  the  faid  Eliz.  within  the  fame  fpace  of  half  a 
mile  diredtly  or  indireftly  be  concerned  in  or  aflifl  or  inftru6l  any 
other  perfon  in  the  managing  and  carrying  on  the  faid  trade,  under 
colour  or  pretence  of  being  a  fervant  to  fuch  perfon,  or  under  any 
other  colour  or  pretence  whatfoever ;  which  faid  promife  and 
agreement,  joined  with  the  good  charadter  and  opinion  fhe  the  faid 
M.  N.  hath  of  the  integrity  and  honefty  of  her  the  faid  Eliz.  is 
the  fole  confideration  that  hath  obliged  the  faid  M.  N.  to  take  the 
fiid  Eliz,  into  her  fervice  for  three  years :  now  the  condition  of 
the  above  obligation  is  fuch,  that  if  the  faid  Eliz.  Vicars  rtiall  adt 
contrary  to  and  in  breach  of  the  above  recited  promife  and  agree- 
2  ment, 
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naent,  according  to  the  true  intent  and  meaning  thereof,  or  of  any 
part  thereof,  that  then  and  in  fuch  cafe  the  fiiid  Eliz.  Vicars,  her 
executors  and  adminiftrators,  fliall  thereupon  pay  or  caufe  to  be 
paid  to  the  faid  M.  N.  her  executors,  adminiftrators  and  affigns, 
the  fum  of  loo/.   the  faid  loo/.  being  the  confideration  money 
the  faid  M.  N.  might  reafonably  expedl  with  an  apprentice  to  the 
faid  trade ;  that  then  this  obligation  to  be  void,  otherwife  to  re- 
main in  full  force.     After  cyer  of  which  faid  bond  and  condition 
the  defendants  pleaded  in  bar,  that  the  faid  Eliz.  from  the  making 
of  the  faid  bond  did  continue  and  remain  in  the  fervice  aforefaid 
until  the  28th  day  of  jlp7-il  1724.  and  then  left  that  fervice,  and 
that  the  faid  Margery  continued  to  inhabit  and  refide  and  exercife 
her  faid  trade   in  her  faid  manfion-houfe  in  the  faid  flreet  vocato 
T>rury-lane  from  the  time  of  making  the  faid  bond  till  the  time 
of  fuing  out  her  original  writ ;  and  that  the  faid  Eliz.  within  half 
a  mile  of  the  faid  manfion-houfe  of  the  faid  Margery  at  any  time 
after  the  departure  of  the  faid  Eliz.  out  of  the  fervice  of  the  faid 
Margery  direftly    or  indiredlly  was  not   concerned  in  or  had  in- 
ftrudted  or  affifled  any  other  perfon  in  managing  or  exercifing  the 
faid  trade,  under  colour  or  pretenfe  of  being  fervant  to  fuch  per- 
fon, or  under  any  other  colour  or  pretenfe  whatfoever ;  and  the 
defendants  further  plead,  that  the  faid  Eliz.  at  any  time  after  the 
departure  of  the  faid  Eliz.  out  of  the  faid  fervice  of  the  faid  Mar- 
gery did  not  ufe  or  exercife  the  faid  trade  either  by  herfelf  or  by 
any  other  perfon  in  truft  for  her  direftly  or  indired:ly  in   any  ftiop, 
room  or  place  within  half  a  mile  from  the  faid  manfion-houfe  of 
the  fliid   M.  N.  &c.      The  plaintiff  below  replied,  that  the  faid 
Eliz.  from  the  time  of  making  the  faid  bond  did  continue  and  re- 
main  in  the   faid  fervice,  and  out  of  the  f;iid  fervice  did  depart,  as 
the  defendants  above  alleged  ;  and  that  the  faid  Margery  continued 
to  inhabit,  refide  and  exercife  her  trade,    as  the  defendants  above 
alleged  j    but  the  faid   Margery  further  faid,    that  the  faid    Eliz. 
within  the  fpace  of  half  a  mile  from  the  faid  manfion-houfe  of  the 
faid  Margery  above  mentioned,  and  within  nine  months  next  after 
the  departure  of  the  faid  Eliz.  out  of  the  faid   fervice,    did  affifl 
and  inftrudl  a  certain  perfon,  viz.  the   faid  David  Cbefman  in  ad- 
vifando  et  exercendo  mijierium   praediBitm  in  the  condition  above 
mentioned,    contrary  to  the  tenor  of  the   faid  condition,  viz.   in 
the  faid  flreet  called  Drury-lane^  (3c.  et  hoc  petit  quod  inquiratur 
per  patriam ;  upon  which  iflue  was  joined.     And  upon  a  trial  at 
tiiji  prius  in  Middlefex,   before  lord   chief  juflice  King,   a  verdid 
was  found  for   the   plaintiff,  and  judgment  given  for  her  by  the 
court  of  Common  Pleas.     Upon  which  judgment  this  writ  of  error 
was  brought. 

■8  T  Mr. 
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Mr.  Strange  for  the  plaintiffs  in  error  agreed,  that  a  bond  given 
for  a  valuable  confideration,  to  reftrain  the  exercife  of  a  trade  in  a 
particular  place,  would  be  good  j  and  therefore  he  faid  he  would 
not  difpute  the  refolutions  in  the  cafes  of  Mitchell  verf.  Reynolds, 
adjudged  Uil.  ii  A^in.  B.  R.  and  of  Bowers  and  Wrench,  adjudged 
the  fame  term.  But  he  infifted,  here  did  not  appear  in  the  condi- 
tion of  this  bond  to  be  any  confideration  j  becaufe  it  does  not  ap- 
pear by  the  condition,  that  M.  N.  was  compellable  to  take  E.  V. 
into  her  fervice.  Margery  Nainl?y's  taking  Eliz.  Vicars  is  the  me- 
ritorious confideration  oY  the  bondj  but  that  was  executory,  at  the 
time  when  the  bond  was  made;  and  therefore  if  there  was  no 
power  in  E.  V.  to  compel  M.  N.  to  take  her,  as  there  does  not 
any  appear,  that  cannot  be  called  a  confideration,  fince  M.  N. 
might  refufe  it ;  and  for  this  he  cited  Teh.  49.  Allen  verf.  Randall^ 
that  where  the  condition  was  executory,  the  plaintiff  to  intitle  him- 
felf  to  an  adion  upon  the  promife  againfl  the  defendant,  ought  to 
fliew,  he  had  performed,  or  was  under  legal  obligation  to  perfrm 
it.  And  although  by  the  plea  the  defendants  plead,  that  the  faid 
Eliz.  from  the  making  of  the  faid  bond,  which  was  tht  5th  of 
OBober  1722.  did  continue  in  the  faid  fervice  till  the  28th  ot  April 
1724.  and  then  left  that  fervice;  yet  the  court  ought  not  to  re- 
gard that  allegation,  but  the  judgment  of  the  court,  whether  the 
bond  was  good,  ought  to  be  founded  upon  what  appears  in  the 
bond  itfelf  Sed  non  allocatur.  For /^r  «^r/rt/«,  it  appears  plainly, 
that  Margery  Nainby  had  agreed  to  take  E.  V.  into  her  fervice ;  for 
in  the  condition  of  the  bond  it  is  faid,  M.  N.  is  to  take  E.  V.  into 
her  fervice,  &c.  which  imports  an  agreement  by  M.  N.  fo  to  do : 
and  it  is  further  faid  in  the  condition,  M.  N.  confents  to  take  the 
faid  E.  V.  and  in  another  place  it  is  recited  in  the  condition,  that 
the  faid  E.  F.'s  promife  and  agreement,  &c.  is  the  fole  confideration 
that  hath  obliged  M.  N.  to  take  the  faid  E.  V.  into  her  fervice, 
(3c.  all  which  exprcfiions  import  an  agreement  between  M.  N. 
and  E.  V.  that  M.  N.  fhould  take  E.  V.  into  her  fervice,  in  con- 
fideration that  E.  V.  had  agreed  not  to  trade,  &  c.  And  this  being 
in  the  condition  of  the  bond  fealed  by  the  faid  E.  V.  appears  to 
have  been  fo  under  her  hand.  Befides,  the  plea  confeffes  M.  N. 
did  take  her  into  her  fervice,  and  that  E.  V.  departed  from  it; 
and  therefore  all  the  court  held  the  bond,  notwithflanding  this 
objedion,  was  a  good  bond.  And  if  M.  N.  had  refufed  to  take 
E.  V.  into  her  fervice,  &c.  E.  V.  ought  to  have  pleaded  it;  inflead  of 
which  the  defendants  have  (hewed  by  their  plea,  that  E.  V.  was 
admitted  into  M.  iV.'s  fervice,  ^c.  Then  Mr.  Strange  infifled 
further,  this  bond  was  void,  becaufe  the  reftraint  of  trade  was  not 
confined  to  a  particular  place,  but  was  in  effedl  general ;  becaufe 
the  condition  is  not  only  that  E.  V.  fliould  not  exercife  the  trade. 
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&c\  within  half  a  mile  of  the  then  dwelling-houfe  of  M.  N.  in  i 

Drury-lane,  but  it  is  alfo  of  any  other  houfe  that  M.  N.  her  exe-  ] 

cutors  or  adminiftrators,  fliall  think  fit  to  remove  to,  to  carry  on  *i 

the  faid  trade  j  which  may  be  extended  all  England  over  ;  for  if  ] 

E.  V.  fets  up  in  the  remoteft  part  of  the  kingdom,  if  M.  N.  her  ; 

executors  or  adminiftrators,    removes  within  half  a  mile  of  that 

place,    E.  V.   muft  not  exercife   her   trade,    ^c.    there ;    and    fo 

toties  quoties :  fo  that  by  that  means  the  bond  will  be  a  general 

reftraint  every  where :  whereas  thefe  forts  of  bonds  are  not  good,  . 

unlefs  the  exercife  of  the  trade  is  only  reftrained  in  a  particular 

place.     But  to  this  ferjeant  Whitaker  anfwered  for  the  defendant  in  ' 

error,  that  if  a  bond  is  given,  with  condition  to  do  feveral  things,  1 

and  fome  are  agreeable  to  law,  and  fome  againft  the  common  law  ; 

the  bond  fliall  be  good  as  to  the  doing  the  things  agreeable  to  law,  ; 

and  only  void  as  to  thofe  that  are  againfl  the  law.     But  if  a  bond 

is  given,   with  condition  to  do  a  thing  againft  an  adl  of  parlia-  ] 

ment,  and  alfo  to  pay  a  jufl:  debt ;  the  whole  bond  will  be  void  :  ] 

becaufe  the  letter  of  the  ftatute  makes  it  void,  and  is  a  flrid:  law.  ' 

So  is  Hob.  14.  Norton  verf.  Sims.    14  fl".  8.  15.    3  Co.  88.    i  Ventr. 

237.     Now  the   breach  is   aligned  upon  part  of  the  condition, 

which  is  good  in  law  j  and  therefore  if  the  other  part,  to  which  \ 

Mr.  Strange  takes  the  exception,  fliould  be  againft  law,  yet  that 

will  not  hinder  the  plaintiff's  recovery  upon  this  part  of  the  con-  \ 

dition,  which  is  legal.     And  of  that  opinion  was  the  whole  court.  j 

And  judgment  was   affirmed,    Friday  February   3,    1726.     After 

this,  error  was  brought  in  parliament,  and  February  22,  1727.  by 

the  unanimous  opinion  of  all  the  then  twelve  judges  this  judgment  I 

was  affirmed  with  40/.  cofts. 


Gabriel  Johnfon  verf.  James  Laferre. 

Intr.  Hii.    13   Geo.    B.  R.    and    Tri?T.    12  Geo.    C.  B. 

Rot.    1326. 

ERROR  upon  a  judgment  in  a  fcire  facias  fued  in  the  Com-  S.  C.  2  Stra. 
mon  Pleas  hy  Laferre  upon  a  recognifance  for  440/.  entred  7+5- 

1  c^  1     r  r     r  ■  1-1       -7  •  r       AlthoiiPh  an 

into   by   johnjon   to  Lajerre,    m  which  judgment  was   given  for  executor  is  not 
Laferre.     fohnfon   the   defendant   in   the    Common    Pleas   prayed  obliged  togive 
there  oyer  of  the  recognifance,  and  the  condition,  which  condition   g|  ^^^  ^"^j*'^^' 
recited,  that  Hugh  Howard  and  'Thomafine  his  wife,  executors  of  may  take  it. 
yobn  Langjion,  Efq;    had  fued  a  writ  of  error  returnable  in   the 
King's  Bench,  upon  a  judgment  recovered  in  the  Common  Pleas 
by  Laferre  againft  Howard   and  his  wife ;    if  therefore  the  faid 
Howard  and  his  wife  profecuted  the  writ  of  error  with  efFedl,  &c. 

and 


^ 
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and  paid  the  fum  recovered,  and  alfo  the  damages  and  cofts  that 
fliould  be  awarded  if  the  judgment  fhould  be  affirmed,  &c.  that 
then,  &c.  after  which  oyer  had,  the  faid  John/on  pleaded  in  bar  of 
the  fcire  facias  the  ad:  of  i6  G?  ij  Car.  2.  c.  8.  to  prevent  arrefts 
of  judgment  and  fuperfeding  executions,  and  the  prtmifo  therein, 
that  that  adl  Ihould  not  extend  to  any  writ  of  error  to  be  brought 
by  an  executor,  &c.  per  quod  the  faid  recognifance  taken  con- 
trary to  the  faid  ftatute  vacua  in  lege  exiftit.  And  upon  demurrer 
judgment  was  for  the  plaintiff  Laferre  in  the  Common  Pleas.  And 
Mr.  Strange  for  the  plaintiff  in  error  infifted,  that  executors  by  the 
a<ft  of  Car.  2.  were  not  obliged  to  enter  into  recognifances  upon 
writs  of  error  brought  by  them  upon  judgments  obtained  againft 
them,  and  that  this  appearing  to  be  fuch  a  recognifance,  was  void. 
But  per  totam  curiam,  if  a  man  will  voluntarily  enter  into  fuch  a 
recognifance,  'tis  good  at  common  law.  And  judgment  was  af- 
firmed. Thurjday  February  the  9th,   1726. 

Watts  and  his  wife  verf.  Goodman. 
Intr.  ^rin.   12  Gto,    B.  R.    Rot.  467. 

IN  debt  upon  bond  dated  the  30th  of  December  1707  for  100/. 
entred  into  by  the  defendant  to  Samuel  Rutter  former  husband  of 
the  plaintiff's  now  wife,  to  whom  flie  was  adminiftratrix ;  the 
defendant  prayed  oyer  of  the  bond,  which  being  entred  in  haec  ver- 
ba, it  was ;  Noverint  univerfi  per  praefentes,  that  the  defendant  and 
Benjamin  Fawkner  were  bound  to  the  faid  Samuel  Rutter  in  100/.  to 
be  paid  to  the  faid  Samuel  Rutter,  ad  quam  quidem  Jolutionem  bene 
€t  fideliter  facietidam  obligamus  nos  et  utrumque  nojlrum  per  fe  pro 
toto  et  in  folido  hae redes  executores  et  adminijiratores  noftros,  &c.  quo 
lecio  et  audita,  the  defendant  petit  judicium  de  narratione  prae- 
diSia,  becaufe  flie  fays,  that  the  faid  Benjamin  Fawkner  Jigillavit 
€t  deiiberavit  the  faid  bond  as  his  adl  and  deed  to  the  faid  Samuel 
Rutter,  and  became  jointly  bound  with  the  defendant  to  the  faid 
Samuel  Rutter^  and  is  yet  alive,  viz.  at,  &c.  unde,  &c.  petit  ju- 
dicium  de  narratione  praediSla  et  quod  narratio  ilia  cafjetur,  he. 
To  v/hich  the  plaintiff  demurred,  and  the  defendant  joined  in  de- 
murrer. This  caufe  coming  on  in  the  paper  the  26th  of  'January^ 
it  was  objeded  for  the  defendant,  that  the  bond  was  a  joint  bond, 
there  being  no  words  in  it,  to  make  it  feveral;  and  therefore  the 
plaintiffs  had  brought  their  aftion  wrong,  in  fuing  the  defendant 
alone.  But  Mr.  Robin/on  for  the  plaintiff  argued,  that  the  bond 
was  joint  and  feveral,  and  cited  Dier  310.  pL^.  where  an  obliga- 
tion was  made  by  three,  and  the  words  were,  obligatnus  nos  et 
saruvique  nojlrum  per  fe  pro  toto  et  in  folido,  and  only  two  were 
3  fued. 
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fued,   and  they  pleaded  a  fpecial  non  eft  faSltim,  after  oyer  of  the  i 

condition  of  the  bond ;  but   there  was   no  oye?-  of  the    bond  itfelf,  j 

and  the  iflue  was  found  againft  the  defendants  j   and  it  was   moved  j 

in  arreft  of  judgment,   but  the  plaintiff  had  judgment.     lEidft.jo.      •  \ 

Cro.  Jac.  322.  Hankinfon  verf.  Sandilaus.     Two  bound  themfelves,  ; 

or  any  of  them,    their  heirs,   executors,   or   either  of  their  heirs  \ 

&c.   this   bond   was   held  joint  and  foveral.     And  i  Lutw.  697.  \ 
Sayer  verf.  Chayter,   in  debt  on  a  bond,   on  oyer  it  appeared,  that 
the  defendant  Chayter  and  two  others  were  bound,  ad  qiiam  qui- 

dem  folutionem  bene  et  fideliter  faciendajn  obligo  mc^  haercdcs,  executor es  J 
et  admmiftratores  meos,  and  Pow^Z/juftice  was  of  opinion,  the  bond 

was  joint  and  feveral,  by  reafon  of  the  words  obligo  me  haeredes^  \ 

&c.  meos,  which  is  the   fame  as  if  it  had  been  faid  by  the  three  I 

obligors  feverally ;  and  that  the  heirs  were  not  obliged,  before  the  j 

words,    ad   quam  quideTn  folutionem :  and    certainly  it  was  the  in-  I 

tent  of  the  parties,  the  heirs  fliould  be  obliged  ;  yet  if  by  thofe  \ 

words  the  bond  is  not  feveral,    the  heirs    are  not  obliged.     The  ] 

fame  intent  may  be  coUedled  in  this  cafe.     The  caufe  was  ordered  ^ 

to  ftand  in  the  paper,  to  confider  of  the  cafes.     And  the  judges  all  j 

feemed  ftrong  in  opinion,  this  could  not  be  a  feveral  bond.     But  '^^.""  '^^^^^'                   \ 

they   gave  judgment  for  the    plaintiff,    becaufe    this   matter   was  ^y^.^jj  '^^ 

pleaded  in  bar ;  whereas  it  is  only  a  plea  in  abatement ;  for  a  plea  to  have  been  ^ 

which  begins  with  a  petit  judicium  de  narratione,  and  concludes, '"  abatement.  j 

quod  narratio  cajfetur,  is  a  plea  in  bar  in  the  King's  Bench,  and  has  j 

been  fo  often  adjudged.     Judgment  for  the  plaintiffs,  February  9,  | 

1726.  j 

I 

The  King  verf.  John  Ward,  Efq;  ' 

■| 

^36  Attorney  General.^  by  order  of  the  hoife  of  lords  ^  filed  '  \ 

the  following  iiif or  mat  ion  againfl  the  defendant, 

Trui.   1 1  Geo.  regis.  i 

Af/^i/^/^x,^]V  /f  Emorandum,  quod  Philippus  Torke  miles  attorna-^-C.  iSm.  i 

!▼  I    tus  domini  re^is  ^cneralis,  qui  pro  eodetn  domino ''^'^'  ' 

•     7        J.     .     r      -^         ■     J,    J.   ■     J.     r        r  -^   I-     •  ■    Of  what  pa-  ' 

rege  in  bac  parte  Jeqmtur,  in  propria  perjona  Jua  vemt  mc  tn  curia        ^  i^^^_  \ 

dicli  doinini  regis  coram  ipjo  rege  apud  Weftmonajlerium  die  Mercu-  gery  may  be  I 

rii  proxime  poji  tres  feptimanas  fantiae  'Trinitatis  ijlo  eodem  termino,  committed  at 

et  pro  eodem  domino  rege  dat  curiae  hie  iiitelligi  et  tJiformari,  quod 

fohannes  Ward  de  Hackney  ifi  comitatu  Middlefexiae  armiger  exi- 

ftens  onerabilis  ad  deliberandum  trecenta  et  quindecim  dolia,  Anglice 

tons,  et  quarter'  unius  dolii  aluminis  valoris  quinque  mille  librarum 

prae?iobili  Edmundo  diici  de  comitatu  Buckingham  et  de  Normanby  ad 

certum  diem  jam  praeteritum^  ipfe   idem   Johannes    Ward  nequiter 

8  U  viachinans 
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rnachinam  et  intendem  praediBmn  ducem  de  praedi&o  alumine  dect- 
fere  et  defraudere,  et  cum  iniqua  et  fraudulenta  intentione  ad  evi- 
tandiim  deliberationem  ejufdem  ahmiinis,  prima  die  Februarii  anno 
regni  dotnini  Georgii  Dei  gratia  Magnae  Britanniae  Franciae  et 
Hiberniae  regis ^  fidei  defenforis,  t^c.  tmdecimo,  apud  Wejimonajle^ 
riiim  in  comitatu  Middlefexiae  vi  et  armis^  &c.  in  derfo  cujufdam 
certificationis  in  fcriptis,  manu  cujufdam  Ambrojii  Newton  fignatae^ 
Jalfo  fabricavit  et  controfecit  et  fabricari  et  contrajieri  caufavif 
quoddam  fcriptum  in  verbis  et  Jlgiiris  fequentibus,  videlicet. 


'Tons    C. 
660:    5 
Schedule  ■<  3 1 5  :    5 


1975  = 


lO 


Mr.  yob/i  Ward,  I  do  hereby  order  you  to 
charge  the  quantity  of  fix  hundred  and  fixty 
tons  and  i  quarter  of  allum  to  my  account, 
part  of  the  quantity  here  mentioned  in  this 
certificate,  and  out  of  the  money  arifmg  by 
the  faie  of  allum  in  your  hand  pay  to  Mr. 
W.  Tfard  and  yourfelf  ten  pounds  for  every  ton  according  to  agree- 
ment }  and  for  your  fo  doing  this  Ihall  be  your  difcharge.  Buck- 
ingham.   April  T^o,  1706. 

in  malum  exemplum  cmniuni  aliorum  in  hujufmodi  cafu  delinquentium, 
ad  grave  dainnum  praefati  ducis,  ac  contra  paceni  diSlt  doinini  regis 
nunc,  coronam  et  dignitatem  fuas,  &c.  Et  idem  attornatus  domim 
regis  generalis  pro  eodem  domiito  rege  ulterius  dat  curiae  hie  intelligi 
et  informari,  quod  praediSIus  Johannes  Ward  exillens  onerabilis  ad 
deliberandum  treccnta  et  quindecim  dclia,  Afiglice  tons,  et  quarter' 
unius  doiii  aluminis  vaioris  quinque  mille  librarum  praefato  duci  ad 
certum  diem  jam  praeteritum,  ipfe  idem  Johannes  Ward,  nequiter 
machinans  et  intendens  praefatiim  ducem  de  praediBo  alumitie  decipere 
et  dejroiidare,  et  cum  iniqua  et  fraudulenta  intentione  ad  evitandum 
deliberatimem  ejufdem  aluminis,  poftea,  fcilicet  diSlo  primo  die  Febru- 
arii anno  regni  diBi  domit?i  regis  nunc  undecimo  fupradiBo,  apud 
Weflmonajlerium  in  cotnitatu  Middlefexiae,  vi  et  armis,  &c.  quoddam 
fcriptum  Jalfo  fabj-icatum  et  ccntrafaBum  in  dorfo  cujufdam  certifica- 
tionis in  jcripti<,  manu  cujufdam  Ambrofn  Newton  fignatae,  nequiter^ 
illicite  et  fraudulcnter  publicavit  et  publicari  caufavit,  quod  quidem 
fcriptum  falj'o  fabricatum  et  contrafaBum  fequitur  in  his  verbis  et 
figuris  fequentibus,  videlicet,  [and  then  it  is  fet  out  again]  diBo 
Johanne  Ward  adtunc  et  ibidem  bene  fciente  diBum  fcriptum,  per  ipy 
fum  Johannem  Ward  ut  praefertur  publicatum,  falfum  et  contrafaBum 
J'uiJJe  ;  ad  grave  damnum  praefaBi  ducis,  &c.  To  this  information 
the  defendant  pleaded  not  guilty,  and  upon  May  3,  1725,  upon  a 
trial  at  bar  by  a  fpecial  jury  of  gentlemen  of  the  county  oi  Middle- 
Jex,  the  defendant  was  found  guilty  j  after  which  the  defendant, 
as  it  was  faid,  went  beyond  fea,  or  at  leaft  abfconded,  fo  that  pro- 
ceedings were  againft  him  for  outlawry,  but  he  fuirendered  himfelf 
»  the 
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the  laft  day  in  laft  term  in  court,  which  day  the  exigent  was  re- 
turnable, and  was  committed  to  the  cuftody  of  the  marflial,  and 
Saturday  the  4th  of  February  he  was  brought  by  rule  into  court,  to 
receive  judgment.  At  which  time  Mr.  Hungerford,  Mr.  Ketelbey^ 
Mr.  Bootie,  Mr.  Fi/mer,  and  Mr.  Strange,  the  defendant's  counfel, 
moved  in  arrefl:  of  judgment.  Whofe  arguments  taking  up  that 
day,  the  counfel  for  the  King,  Mr.  Attorney  General  rorke,  Mr. 
Lee  one  of  his  Majefty's  counfel,  Mr.  Marjh,  Mr.  Fazakerley,  and 
Mr.  Verney,  anfwered  the  objections  of  the  defendant's  counfel  up- 
on Monday  February  6 ;  and  upon  the  preffing  inftances  of  the  de- 
fendant's counfel,  they  had  time  given  them  for  their  rfeply  till 
next  day. 

The  firft  objedion  that  was  made  to  the  information  by  the 
counfel  for  the  defendant  was,  that  the  ofFenfe  laid  was  falfly 
making  and  forging  a  writing  upon  the  back  of  a  certificate  in  wri- 
ting, figned  by  one  Ambrofe  Newton,  and  this  was  no  forgery  at 
common  law,  and  that  the  information  being  grounded  upon  the 
common  law,  and  not  upon  the  5  Eliz.  c.  14.  the  information  was 
not  maintainable. 

They  infifled,  that  forgery  at  common  law  mufl  be  of  a  record, 
or  fomething  of  a  publick  nature,  as  a  privy  feal,  a  licence  from 
the  barons  of  the  Exchequer  to  compound  a  debt,  or  a  deed  under 
feal,  Britt.  16.  Fleta,  cap.  22.  but  that  counterfeiting  other  wri- 
tings of  a  private  nature  between  party  and  party  is  no  forgery  at 
common  law,  i  Hawk.  1 84.  and  therefore  to  fay  A.  has  forged  a 
writing,  is  not  actionable.  1  Sider.  16.  In  the  cafe  oi  Cajfubilly 
verf.  Brit.  So  i  Roll.  i?.  431.  i  Roll.  Ab.  66.  pi.  8.  Aier  -verf. 
Frojl :  Thou  haft  made  forged  writings,  and  thou  fhouldft  have 
loft  thy  ears  for  it,  held  not  adlionable,  becaufe  it  is  uncertain 
what  writings,  and  they  might  be  fuch,  the  forging  of  which  might 
fiot  deferve  the  lofs  of  ears.  So  Cro.  Eliz.  166.  Hil.  3  i  Eliz.  B.  R. 
Vennor  verf.  Wootton.  You  have  forged  your  father's  hand,  and 
thereby  falfly  have  procured  your  father's  tenants  to  pay  their 
rents  to  you  due  to  your  fifter :  adjudged  not  adionable,  becaufe  it 
is  not  fhewn  what  things  he  forged  for  which  he  is  by  any  law 
puniftiable  :  for  it  might  be  a  letter,  for  which  he  is  not  punifhable, 
and  for  that  a  cafe  between  Brook  and  Doughty,  28  Eliz.  was  cited  ; 
you  have  forged  my  lord  of  Leicejler's  hand  to  fuch  a  letter,  ad- 
judged not  adlionable ;  and  what  Croke  is  reported  to  have  faid 
.  in  WilJ}nre\  cafe,  Teh.  146.  ^oiz.  that  to  fay  j.  S.  had  forged  his 
father's  hand,  whereby  he  procured  the  tenants  to  pay  him  the 
rent  due  to  his  father,  is  not  adtionable,  as  (fays  that  book)  it  was 
adjudged  3  Eliz.  becaufe  it  relates  but  to  a  private  matter,  for  the 
fon  by  rlo  law  is  punifliable  for  it.     And  this  being  before  the  fta- 

tute 
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tute  of  5  Eliz.  it  was  urged  was  an  authority  in  point,  that  luch 
fort  of  forgery  as  this  was  not  punishable  at  common  law,  -viz.  of  an 
indorfement  upon  a  certificate,  a  thing  merely  of  a  private  nature, 
and  in  eftedl  nothing  more  than  a  letter.  And  this  they  fay  ap- 
peared by  the  Stat,  of  33  H'.  8.  r.  i.  which  inflids  punishments  on 
perfons  who  get  the  money  or  goods  of  others  into  their  hands  un- 
der colour  of  a  falfe  token  or  counterfeit  letter,  for  if  fuch  coun- 
terfeit letters  had  been  at  common  law  punifhable  as  forgery,  the 
making  that  ftatute  was  unneceffary  and  ufelefs. 

It  was  farther  argued  for  the  defendant,  that  a  forgery  is  not 
punifhable,  unlefs  it  is  to  the  prejudice  of  fome  perfon  j  therefore 
where  B.  was  obliged  in  a  bond  of  100  /.  for  the  honefty  of  his  fon 
apprentice  to  A.  A.  rafes  out  libris  in  the  bond,  and  puts  in  marcis; 
and  adjudged  this  was  not  a  forgery  punifliable,  becaufe  it  was  not 
a  prejudice  to  anv  body  but  to  A.  the  bond  being  avoided  by  A. 
and  the  fum  made  lefs.  Noy  99.  Black  verf.  Allen.  So  Moore 
^5S-  P^-  ^97'  ^^''^"^^y  "^^kF'  l^^l^'  Antedating  of  a  deed  to  defeat 
a  mean  aflurance.  But  antedating  is  no  forgery,  unlefs  there  is  a 
mean  intercft  in  a  third  perfon  to  be  prejudiced  thereby.  Now  in 
the  prefent  cafe  it  does  not  appear,  that  the  duke  of  BuckinghamJInre 
was  prejudiced  by  this,  for  it  is  not  alledged  in  the  Information, 
that  the  315  tons  of  allum  was  prevented  from  being  delivered 
F.  N.  B.  96,  thereby.  If  it  had,  they  admitted  an  adion  would  have  laid  againft 
99,  100.  fi-jg  defendant  for  a  deceit,  or  he  might  have  been  indided  for  a 
cheat,  but  not  for  forgery  at  common  law. 

On  the  other  fide  it  was  argued  by  the  counfel  for  the  King,  that 
notwithftanding  thefe  objeftions,  the  ofFenfe  charged  in  this  infor- 
mation was  a  forgery  at  common  law,   for  which  the  defendant 
might  have  been  indided;  and  that  the  information  was  maintain- 
able againfl  the  defendant  for  it.     And  of  that  opinion  was  the 
court  unanimoufly.     For  the  judges  faid,   that  although  fome  of 
the  forgeries  at  common  law  mentioned  in  the  Mirror^  cap.  4  <Sf  5. 
Brltt.  16.  Gf  Fleta,  I.  \.  c.  22.  which  are  cited  in  3  hijL  169.  were 
capital,  and  as  the  law  then  flood  punifhed  with  death;  and  others 
of  them  puniflied  with  lefTer  though  infamous  punKhments :    yet 
none  of  thefe  books  fay,  that  the  forgeries  there  particularly  fpeci- 
fied  were  the  only  forgeries  punifhable  by  the  common  law.     It  is 
not  to  be  difputed,  but  that  forging  a  deed  was  a  forgery  punish- 
able by  the  common  law ;  now  forging  a  writing  not  fealed  may  be 
equally  mifchievous  with  forging  a  deed,  and  therefore  as  to  the 
nature  of  the  ofFenfe  it  falls  under  the  fame  reafon :  and  ubi  eadetn 
ejl  ratio  eadetn  ejl  lex.     A  forgery  of  a  deed,  though  the  prejudice 
arifing  therefrom  may  not  be  40  s.  is  punishable  as  a  forgery  at 
common  law.     But  the  forging  of  a  goldfmith's  note,  bills  of  ex- 
change, 
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cliange,  C^c.  may  be  of  vaftly  more  mifchievous  confequence  j  and 
therefore  it  is  reafonable,  the  offender  fliould  fuffer  the  fame  punifh- 
ment  at  leaft.  It  farther  appears  by  the  preamble  of  the  ftatute  5  Eliz. 
cap.  14.  that  forging  of  writings  was  punifhable  at  common  law;  for 
the  ftatute  recites,  that  whereas  the  wicked,  pernicious  and  dangerous 
pradice  of  making,  forging  and  publiHiing  fahe  and  untrue  char- 
ters, evidences,  deeds  and  writings,  hath  of  late  been  more  pradti-. 
fed,  &c.  which  feemeth  to  have  grown,  chiefly  by  reafon  that  the 
pains   and  punishments  limited  for  fuch  great  and  notable  offen- 
fes  by  the  laws  and  ftatutes  of  this  realm  before  this  time  have  been, 
and  yet  are  fo  fmall,  mild  and  eafy,  &c.  fo  that  ftatute  takes  notice, 
that  forging  of  writings  was  punilhable  by  law  before  that  ftatute,  • 
that  is,  by  the  common  law ;  for  it  fiys,  by  the  laws  and  ftatutes 
of  the   realm.     And  they  farther  fiid,   that  this  was  not  a  new 
point,  and  that  they  relied  on  the  cafes  which  had  been  cited  by 
the  counfel  for  the  King.     5  Mod.  Rep.  137.   i  Salk.  342.     The 
defendant  was  indidled  for  forging  or  caufmg  to  be  forged  a  bill  of 
lading;  and  this  was  at  common  law,  as  appears  in  5  Mod.   137. 
The  King  verf.  Stacker,  the  court  held  the  indidment  ill  for  in- 
certainty,  but  not  becaufe  the  offenfe  was  no  forgery  at  common 
law,  and  not  puniftiable.     i   Sid.  278.     The  King  verf.  Ferrers. 
The  defendent  was  indidted  and  convidled  for  forging  an  acquittance, 
the  record  of  which  is  in  I'remaine's  Mr.  129.  where  it  appears  to 
have  been  an  indidment  at  common  law,  and  the  defendant  was 
fined,  and  bound  to  his  good  behaviour,  Raym.  81.     Farr'^  cafe. 
Indiftment  at  common  law,  for  forging  a  warrant  of  attorney,  and 
judgment   of  fine,    and    pillory,     and    imprifonment.     2  Std.  j\. 
Dudley's  cafe,  for   forging  the  entry  of  a  marriage  in   a  regifter. 
Rex  verf.  Penny,  &c.     Mr.  H.   20  Car.  2.  B.  R.     Crown  oj.  Roll. 
21.  indidment  for  forging  a  general  releafe  at  common  law.     Hil. 
'34   Car.  2.  Rot.   35.     The    King   verf.  Sheldon.     Indidtment   for 
forging  a  bill  of  exchange  at  common  law,  and  judgment  againft 
the  defendant.     And  lately  a  cafe  of  the  fame  nature  between  the 
King  and  Ward,  and  convidion  at  the  Old  Baily.     [That  was  the 
prefent  defendant's  brother.]     The  defendant  efcaped,  and  has  not 
been  took  fince.     Stiles  12.  Savage's  cdi.k,  for  forging  of  letters  of 
■credit,    and    alfo   for  a    cheat.       i    Sider.  142.      The  K'mgverf 
Dekins,  for  forging  a  proteftion  of  Sir  ^.  A.  C.  i  Salk.  400.     The 
Kino-  -verf  Tarri?tgton.     And  Fortefcue  ]\^^\cq  cited  the  Qijeen  verf. 
Traverfe,  which   was  an  indiftment  at  common  law,  for  forging 
the  indorfement  on  an  army  debenture ;  for  it  was  indorfed  to  Brid- 
gett  Gradon,  and  the  defendant  altered  the  name,  and  niade  George 
Gradon,  and  judgment  was  given  againft  the  defendant. 

As  to  the  objedion  made  from  the  cafes  for  words,  the  reafon 
for  thofe  cafes  was,  becaufe  it   did  not  appear,  what   the  writing 

8  X  was 
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was  that  was  forged,  and  it  might  be  a  writing  of  no  confe- 
quence,  or  that  could  prejudice  no  body,  and  the  rule  was  at  that 
time  to  take  words  in  mitiori  fenju.  But  the  chief  juftice  faid, 
he  apprehended,  if  the  cafe  oiVennor  verf.  Wootton,  Cr,  Eliz.  ibb. 
was  to  be  adjudged  now,  it  would  be  adjudged  otherwife  than  it 
was ;  for  it  appears  by  the  words,  a  forging  of  writing  was  meant, 
whereby  the  forger  had  prejudiced  his  fifter,  for  he  received  the 
rents  by  reafon  of  that  forgery,  which  were  due  to  his  fifter, 
which  imported  a  complete  forgery ;  and  whether  the  writing  was 
a  letter  or  other  writing,  the  fcandal  was  the  fame  :  and  the  cafe 
relied  on,  as  cited  by  Croke,  as  adjudged  3  Eliz.  before  5  Eliz. 
in  Teh.  146.  was  of  the  fame  cafe  as  Cro.  Eliz.  166.  which  was  in 
3  2  Eliz.  long  after  the  ftatute  of  5  Eliz.  As  to  the  objeftion  rai- 
led from  the  ftatute  of  33  Hen.  8.  c.  l.  that  if  fuch  fort  of  forge- 
ries as  thefe  were  punidiable  at  common  law,  that  ftatute  was  unne- 
ceffary  :  the  court  faid,  that  that  ftatute  did  not  create  new  offen- 
fes,  for  the  crimes  therein  mentioned  were  crimes  at  common  law, 
but  it  increafed  the  penalty.  2.  Upon  that  ftatute  no  fa<S  was  pu- 
riiflmble,  but  where  the  offender  had  carried  his  fraud  into  execution, 
and  got  the  money  or  goods  into  his  pofleflion,  whereby  the  party 
defrauded  was  actually  prejudiced.  But  a  man  is  punifhable  for  a 
forgery,  if  it  may  be  prejudicial,  though  the  mifchief  is  prevented 
be  the  difcovery  of  the  forgery.  And  that  therefore  is  an  anfwer  to 
another  objedtion  made  by  the  defendant's  counfel,  that  it  does  not 
appear,  the  duke  of  B.  was  actually  prejudiced;  it  not  being  averred, 
that  the  delivery  of  the  allum  was  avoided  in  fadl  by  this  forged  in- 
dorfement ;  for  if  he  might  be  prejudiced  by  it,  that  makes  the  for- 
gery an  offenfe,  for  which  an  indidtment  would  lie  at  common 
law:  as  if  ^.  forges  a  bond  in  jB.'s  name,  though  B.  is  never  obli- 
ged to  pay  the  money,  an  indidlment  without  all  queftion  will  lie  at 
common  law.  And  for  thefe  reafons  the  court  were  clear  of  opi- 
nion, that  this  offenfe,  of  forging  an  indorfement  on  the  back  of 
the  certificate,  whereby  the  duke  of  5.  might  be  defrauded  of  the 
allum,  was  a  forgery,  for  which  this  information  will  lie  at  com- 
mon law. 

The^  next  objedion  the  defendant's  counfel  made  was,  that  if 
the  offenfe  was  a  forgery  punifhable  at  common  law,  yet  the  fadt 
was  not  fet  out  in  this  information  fufficiently,  for  the  court  to 
found  a  judgment  upon:  for  unlefs  the  defendant  was  chargeable 
to  deliver  the  allum  at  the  time  when  he  made  this  forged  indorfe- 
ment, there  was  no  poffibility  the  duke  of  B.  could  be  preju- 
diced by  it,  nor  can  it  be  faid  to  be  done  to  avoid  the  delivery  of 
the  allum.  As  it  ftands  upon  the  information  it  is,  Memm-ajidiim, 
That  the  Attorney  General,  Wednefday  proxime pojl  tres  Trin.  1 1  Geo. 
[which  was  in  T'riii.  term  17 15.]  comes  and  informs  the  court, 
3  that 
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that  the  defendant  oncrabilis  exijiem  ad  deliberandum  3 1  5  tons  of  al- 
lum  to  the  duke  of  B.  ad  certurn  diem  jam  praeteritiwK^  he  the  fa  id 
defendant,  contriving  and  intending  the  faid  duke  of  the  faid  allum 
to  defraud,  et  ea  intentione  to  avoid  the  delivery  of  the  faid  allum, 
I  Feb.   II  Geo.  [which  was  in  Feb.  1724.]  forged  the  indorfement, 
(Sc.    So  that  the  onerabilii  exijhm  muft  refer  to  the  exhibiting  the 
information,  which  was  long  after  the  forgery ;   and   if  fo,    then 
the  defendant  does  not  appear  to  be  chargeable  to  deliver  the  allum 
when  the  forgery  was  committed  ;  or  if  it  does  refer  to  ad  diem  jam 
praeteritum,  it  is  liable  to  tlie  fime  exception ;  though  thefe  words 
feem  to  make  it  worfe,  as  making  it  more  uncertain.     But  thev 
anfifled,  it  could  not  refer  to    i  Feb.   1 1  Geo.   by  any  grammatical 
conftrudtion,  and  the  rather  becaufe  before  the  time  of  the  forgery 
is  laid,  a  new  fentence  is  begun  by  the  ipfe  idem  'Johannes  Ward 
tnachinam  et  i?ttendens,  &c.    But  the  information  fhould  have  gone 
on,  etfic  onerabilis  exijlens  the  i  Feb.   1 1  Geo.  did  forge,  ^c.    And 
for  this  0\  Jac.  214.  Sir  Nicholas  Poinfs  cafe  was  cited,  as  a  cafe 
in  point,  where  in  an  indidlment  for  a  forcible  entry  it  was  laid, 
that  fuch  a  day  and  year  the  defendant  entred  into  fuch  lands,  ex- 
ijiem liberum  tenementum  of  J.  B.  and  with  force  expelled  him  j 
and  judgment  was  reverfed,  for  not  faying  adtunc  exijlens^  for  it 
might  be  the  freehold  of  J.  B.  at  the  time  of  the  indidlment,  and 
not  at  the  time  of  the  entry.    Cro.  Jac.  639.  Bridge'?,  cafe,  Palm. 
426.  Turner's,  cafe,  and   2  Roll.  Rep.  65.  Ailing'^  cafe,  agree  with 
Point's  cafe.    Titer  164.  b.     They  relied  alfo  much  upon  the  caft 
of  the  King  verf.  Knight^  H.  \\  W.  1.  B.  R.     i  Salk.  2,7 S-  where 
an  information  was  againft  the  defendant,  for  that  he  exijlens  niiter 
receptor  gefieralis  of  the  cuftoms,  falily  fuch  a  day  indorfed  exche- 
quer bills,  quqfi  receptas  pro  cujlumts,  &c.  and  the  fadl  with  which 
he  was  charged  being  no  offenfe  if  it  had  been  well  laid,  unlefs  he 
was  receiver  general,  &c.  at  the  time  when  he  indorfed  the  exche- 
quer bills,  &c.  the  whole  court  held  the  information  ill,  becaufe  it 
was  ?2Uper  receptor,  and  held  it  could  not  be  made  good  by  inference 
or  intendment,  but  that  a  criminal  charge  ought  to  be  exprefs,  and 
not  to  be  made  out  by  argument ;  and  after  a  verdiA  in  that  cafe- 
the  judgment  was  arrefled.     And  therefore  the  defendant's  ccunfel 
infifted,   the  information  was  naught,  and  no  judgment  could  be 
given  againft  the  defendant  upon  it. 

But  to  this  it  was  anfwered  by  the  ccunfel  for  the  King,  and 
held  by  the  whole  court,  that  it  did  fufficiently  appear,  that  the 
defendant  was  chargeable  to  deliver  the  allum  at  the  time  when  he 
made  this  forged  indorfement.  For  the  forgery  being  laid  to  be 
done  I  Feb.  1 1  Geo.  and  the  forgery  being  laid  to  be,  ea  intentiD?2e 
to  avoid  the  delivery  of  the  allum,  it  is  the  fame  as  if  it  had  been 
laid,  Jic  onerabilis  exiftens  he  had  the  i  Feb.  1 1  Geo.  forged  the  in- 
dorfement J 
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dorfement ;  which  the  counfel  for  the  defendant  agree,  would  have 

been  good.     And  the  exiftens  onerabilis  referring  to  the  perfon,  (hall 

not  refer  to  the  time  of  exhibiting  the  information,  but  the  com- 

I  Salk.  377.   mitting   the  offenfe.      So  is  Cro.  Jac.   609.    Johnfon's  cafe,    and 

The  Queen    ^  Lev.  170.  the  King  verf.  Moore,  in  an  information  on  the  ftatute 

\tgMf  \     ^  |Ti  1  f"  n  ^^ 

4  G?  5  Phil.  &  Mar.  c.  8.  for  taking  a  woman  out  of  the  cuftody  of 
the  guardian,  it  was  fet  out,  that  the  defendants  exifterites  above 
the  age  of  fourteen  years,  took  A.  then  being  a  virgin  unmarried, 
and  pofleffed  of  goods,  and  feifed  of  land,  of  a  great  value,  out  of 
the  cuftody  of  her  mother,  contra  formam  ftatiiti :  after  verdift  for 
the  crown  it  was  moved  in  arreft  of  judgment,  that  'tis  not  faid,  that 
the  defendants  at  the  time  of  the  taking  were  above  the  age  of  four- 
teen years,  for  the  exijientes  refers  to  the  time  of  the  information 
exhibited,  and  not  of  the  taking,  as  in  the  cafes  of  forcible  entry, 
exifiem  liberum  teriementum  refers  to  the  time  of  the  indidlment,  and 
not  of  the  entry.  Sed  non  allocatur :  in  thofe  cafes  the  exiftens 
follows  the  verb,  r/s.  ipfutn  dijfeiji'vit  of  fuch  land,  exiftens  liberum 
tenementuin,  and  therefore  might  be  only  the  freehold  after  the  dif- 
feifin ;  but  in  the  cafe  of  Moor  the  exiftens  preceeds  the  verb  cepe^ 
runty  and  fo  refers  and  is  tied  up  to  the  time  of  the  taking. 

Another  exception  was  taken  to  the  information,  that  it  was  not 
fliewn,  how  the  defendant  was  chargeable  to  deliver  the  allum, 
whether  it  was  by  obligation,  deed,  ^c.  for  it  ought  to  appear  to 
the  court,  that  they  might  judge,  whether  he  was  chargeable  or 
not.  But  to  this  it  was  anfwered,  that  the  forgery  was  the  git  of 
the  information,  and  that  this  was  but  an  inducement  to  itj  and 
that  there  was  no  manner  of  neceflity,  to  fhew  how  the  defendant 
was  chargeable  to  deliver  the  allum.  And  of  that  opinion  was  the 
whole  court. 

Another  exception  was  taken  to  the  information,  that  the  word 
tons  in  the  written  certificate,  relating  to  allum,  imported  a  mea- 
fure  by  weight,  but  in  the  information  it  was  laid  fo  many  doUa:, 
AngUce  tons ;  whereas  the  word  dolium  properly  fignified  a  liquid 
meafure,  as  a  hoglLead,  but  not  a  meafure  by  weight ;  and  fince 
there  was  a  proper  Latin  word  for  tons  by  weight,  the  Anglice 
would  not  help  it.  But  it  was  over-ruled,  becaufe  dolium  in  Lit- 
tleton\  diaionary  fignifies  a  ton  ;  and  fo  in  Towitfend  prepar.  f^c. 
145.  for  a  ton  by  weight  both  tonna  and  dolium  are  put.  Another 
objedion  was  taken,  that  the  information  ufed  the  word  contra- 
fecit,  whereas  it  ought  to  be  controfecit.  But  it  was  held  good ; 
and  fo  is  Co.  Intr.  360.  for  counterfeiting  the  coin,  contrafe- 
cerunt. 

Mr. 
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Mr.  Filmer  for  the  defendant  took  a  farther  exception  to  the  firft 
information,  that  the  inftrument  was  not  laid  to  be  publifhed  as 
well  as  forged.  For  the  making  and  not  publifliing  any  fuch  wri- 
ting, is  not  punidiabie  at  all.  Shepfj.  epitotne  6\o.  and  the  prece- 
dents are  to  lay  a  publication.  Weft's  precedents  \o'i.  6  preccd.  in 
tremainc's  entries^  all  at  common  law.  And  though  the  fecond 
information  lays  a  publifhing,  yet  it  does  not  refer  to  the  inftru- 
ment in  the  firft  information,  for  it  is  not  faid  he  did  publi(h  idem- 
fcriptim,  but  qtioddam  fcriptum ;  nor  is  it  faid,  he  publiftied  id 
verum  Jcriptum,  as  that  of  the  King  'uerf.  Teners  is  laid.  Tremmne's 
entries  129.  The  cafe  is  fhortly  mentioned  i  Sid.  278.  But  as 
to  this,  the  court  held  it  not  neceffary,  to  lay  a  publication  in  the 
firft  information,  for  the  forgery  was  puniftiable,  though  the  party 
was  not  aftually  prejudiced,  if  he  might  be  prejudiced  by  it,  and 
therefore  they  held  it  good,  though  the  information  did  not  (hew 
the  duke  was  aftually  defrauded  of  the  allum ;  and  for  the  fame  I^'"  ^oz. 
reafon,  there  was  no  neceffity  to  lay,  that  the  writing  was  pub- 
lifhed. 

As  for  the  fecond  information,  the  court  being  of  opinion,  that 
the  iirft  was  good,  it  was  not  much  for  the  defendant's  fervice,  if 
there  was  a  fault  in  the  fecond,  becaufe  judgment  would  be  given 
agalnft  him  on  the  firft.  However,  Mr.  Attorney  General  an- 
fwered  as  to  that,  that  this  being  an  information  for  a  forgery  at 
common  law,  it  was  not  neceffary  to  fay,  he  publifhed  it  ut  ventm 
firiptum,  that  being  only  requifite  in  profecutions  upon  the  ftatute 
of  5  Eliz.  c.  14. 

Mr.  Strange  for  the  defendant  took  another  exception,  that  there 
was  no  entry  on  the  record,  that  proclamation  was  made,  if  any 
body  would  inform  the  King's  juftices,  ^c.  But  that  was  pre- 
fently  over-ruled  by  the  court,  that  fuch  proclamation  was  only 
for  the  benefit  of  the  King,  and  the  defendant  was  not  prejudiced 
by  the  omifTion ;  and  Coke  Intr.  353.  /^.  hath  no  entry  of  fuch  pro- 
clamation. And  judgment  was  given  for  the  King  ;  and  the  de- 
fendant Ward  was  ordered  to  ftand  in  the  pillory  before  Wejlmin/ier 
hall  gate,  and  fined  500/.  and  committed  to  the  King's  Bench 
prifon,  there  to  lie,  till  he  paid  his  fine. 


8  Y  Blndover 
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Bindover  verf.   Sindercombe. 
Intr.  Hil.  12  Geo.  C  B-  rot.   1105. 

infjeament    IN  error  upon  a  judgment  for  the  plaintiff  in  the  Common  Pleas, 
the  certainty    \   ^fter  verdlft  and  damages  intire,  the  errors  infifted  upon  were 
ou'httSbf    t'le  uncertain  defcription  of  the  things  in  the  declaration,  for  which 
f"di,'  that^thc  the  ejeftment  was  brought.     And  ferjeant  Chappie  for  the  plaintiff 
(iicrifFmay     j^  ^j.^^^  j^jj  j^j  jo^n  35   a   fettled  rule,  that  the   certainty  of  the 
givTpSn  thing  ought  to  appear  to  be  fuch,  that  the  fheriff  might  know,  of 
iiicreof.         what  to  deliver  poffeffion  :  now  here  the  ejedment  is  for  illas  partes 
?nefuagii  i?i  Nether-Stowey  et  Over-Sttrusey  in  comitatu  Somerfet  prae- 
didlo,  fcilicct,  uniim  locum  "oocatum  a  paffage  room,  ex  bcreali  parte 
ljufdem  mejj'uagii;  but  locum  is  altogether  an  uncertain  defcription  of 
the  thing,  and  cannot  be  helped  by  the  vocatum.  a  paffige-room. 
The  next  error  infifted  on  was,  that  the  ejedment  was  for  illam  par- 
cellam  areae  antrorfmn  que  j ace  t  et  bore  alt  occideniali  parte  femitae 
ducentis  a  porticu  antrorfum  ad  coquinam  praediBam  [a  coquina  being 
mentioned  before]  and  for  parcellam  areae  jjmratae  pone  praediStum 
mejuagium  quae  jacet  ex  boreali  parte  femitae  duceniis  a  praediSlo  me- 
fuagio  ad  pomarium,  and  alfo  for  illam  parcellam  pomarii  quae  jacet 
ex  boreali  parte  bundaejore  ere  Si"  a  fepe  tnagni  gardini  verfus  orient aL 
in  diredia  linea  trans  pomarium  et  ex  tranfroerjo  pifcinae,  vocatae  a 
mote,  iifque    ad  pratiim  ad  diftantiam  quadraginta   et  fex  pedum 
verfus  aufiral.  a  foffa    quae    ducit  a    magno   gardino  ad  latrinam ;. 
and  alfo  for  i!/am  partem  pifcinae,  'vocatae  a  mote  taliter  fcparatavi 
per   bundam   praedidlam   quae  jacet  verjus   boreal,    and   for    unum 
clavjum   pajiurae    vocatum    five  acres,    continens  per  aeftimationem 
quinquaginta  acras,  &c.     And  ferjeant  Chappie  for  the  plaintiff  in 
error  argued,  that  locum  is  as  uncertain  as  claiifum^  and  not  fuch 
a  proper  defcription  of  a   thing,  as  the  law  took  notice  of,  and 
therefore  fell  within    the   reafon   of  Savel's  cafe,    ri  Co.  s^.  that 
parcellam  areae,  par cellas  pomarii,  partem  pifcinae,  were  liable  to  the 
fame  objedliun,  and  were  the  fame  as  peciae  tcrrae.     But  it  was  ad- 
judged, Moore  702.  pi.  i)jb.  Palmer  verf.  Humphry,  that  an  ejed- 
ment could  not  be  maintained  for  peciae  terrae,  and  the  judgment 
given  for   the  plaintiff  in   that  cafe  was  reverfed.     Nor  would  an 
eiedmcnt  lie  for  claufwm  -cocatum  dovecote-clofe,  containing  three 
acres,  but  that  the  ejedment  ought  to  be  of  fo  many  acres  of  land 
or  meadow,  (3c.     \\    Co.  ^§.  Savel's  cafe:  which  was  agreed  by 
Shower  254.    Jjolt  chief  juftice  to   be  law,   i   Salk.   254.  in  the  cafe  of  Knight 
againft  Syms ;  and  there  the  ejedment  was  for  five  clofes  of  arable 
and  pafture,  containing  twenty  acres,  and  there  judgment  was  ar- 
reftcd.     And  Mr.  Fazakerley  for  the  plaintiff  in  error  cited  a  cafe 
I  between 
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between  HoUfaft  and  Wright^  where  in  ejedlment  brought  for  a  HoMfail  verf, 
clofe  of  meadow  called  P^r/r/V^^  Z/Cd'^,  containing  acres  more     "^"" 

or  lefs,  judgment  was  arrefted  laft  Michaelmas  term  by  the  Common 
Pleas,  becaufe  the  certainty  of  the  acres  ought  to  appear  in  the 
declaration :  but  the  more  or  lefs  made  this  declaration  uncer- 
tain. 

But  as  to  the  exception  to  the  declaration,  that  the  ejeftment  did 
not  lie  for  the  locum  vocatum  a  pafTage-room,  the  court  held  the 
declaration  was  good  ;  for  a  part  of  a  houfe  called  locus,  with  a 
name,  as  here  the  paflage-room,  and  further  afcertained  in  which 
part  of  the  houfe  it  lies,  is  fufficiently  afcertained,  to  enable  the 
{heriff  to  deliver  pofleflion.  And  fo  it  is  adjudged  in  point  in  the 
exchequer-chamber,  Hutchinfon  verf.  Puller,  Hil.  34  Car.  2.  C.  B. 
where  the  ejedment  was  brought  for  a  place  called  the  "oeftry,  and 
judgment  given  for  the  plaintiff  in  the  King's  Bench  was  af- 
firmed. 

As  to  the  exceptions  of  parcella  areae,  parcella  pomarii,  partem 
pifc.inae,  &c.  the  court  held,  they  were  certain  enough,  becaufe  they 
were  defcrlbed  by  the  abuttals  fufficiently,  viz.  parcella  areae  an- 
trorfum  quae  jacet,  &c.  as  in  the  declaration.     But  as  to  one  of 
the  abuttals,  viz.  ilia  parcella  fomarii  quae  jacet  ex  boreali  parte 
bundae  fore  ereSi'  afepe  magni  gardini  verf  us  oriental.  i?i  dire  51  a  lima 
trans  pomarium,  et  ex  tranfverfo  pifcinae  vocatae  a  mote,  ufque  ad  pra- 
tum  ad  diftantiam  quadraginta  et  fex  pedum  verf  us  auftral.  a  foffa 
quae  diicit  a  magna  gardino  ad  latrinam,   it  was  objected  by  the 
counfel  for  the  plaintiff  in  error,  that  that  abuttal  could  not  afcer- 
tain,  what  parcel  or  part  of  the  orchard  was  intended  to  be  de- 
fcribed  by  the  declaration,  becaufe  it  referred  to  a  boundary  to  be 
eredted,  bunda  fore  ereSla,  which  no  body  could  guefs  what  it  was 
to  be.     But  as  to  this  the  court  were  oF  opinion,  that  this  was  cer- 
tain enough ;  for  though  the  boundary  was  faid  to  be  ereded,  yet 
this  being  after  a  verdict,  they  could  not  intend,  but  that  evidence 
was  given   upon   the   trial,    to  fupport  this  defcription,    and  that 
though  the  boundary  was  not  perfedly  ereded  and  compleated, 
there  were   fome   marks,    where  it  was  defigned  to  be  erefted: 
however,  that  the  laying  it  from  the  bound  to  be  ereded  from  the 
hed-^e  of  the  great  garden  verfus  oriental,  in  a  dired  line  trans  po7na- 
riuniy  &c.  ufque  ad  pratum,  &c.  fufficiently  afcertained  the  parcel 
of  the  orchard,  for  which  the  ejedment  was  brought,  and  that  the 
fheriif  might  be  thereby  well  direded  to  deliver  poffeffion.    To  this 
defcription  another  exception  was  likewife  took  by  the  counfel  for 
the  plaintiff  in  error,  that  it  was  laid  to  be  ex  tranfvcrfo  pifcinae  vo- 
catae a  mote,  whereas  that  is  not  a  proper  word  for  a  mote,  for  pi- 
fcina  only  fignifies  a  place  to  keep  filh  in ;  but  it  fliould  be  foffa, 

which 


1472'  Hil.  Term  13  Georgii  regis. 

v/hich  more  properly  fignifies  a  mote ;  and  this  goes  to  another  part 
of  the  declaration,  viz.  partem  pifcinae  vocatae  a  mote.  But  to 
this  it  was  anfwered,  that  though  pifcina  might  fignify  a  place  to 
keep  fifli  in,  yet  this  might  be  fo,  and  yet  have  the  name  of  or 
be  called  a  mote  ;  and  therefore  it  was  well  enough. 

The  laft  exception  was,  that  the  ejedment  was  for  claufum  pa- 
fturae  vocatum  five  acres,  containing  by  eflimation  five  acres.  And 
for  this  they  relied  upon  Save/'s  cafe  as  in  point,  which  Holt  af- 
firmed was  law.  But  to  this  it  was  anfwered,  that  Save/'s  cafe 
did  not  come  up  to  this,  for  in  Save/'s  cafe  there  was  no  mention 
of  what  fort  of  land  it  was,  whether  arable,  meadow  or  pafture, 
which  feems  to  be  the  beft  reafon  for  that  judgment ;  but  here  it  is 
faid  pafture  :  and  therefore  after  Save/'s  cafe,  Cro.  "Jac.  435.  Wikes 
nserf.  Sparrow,  an  ejeftment  for  two  clofes,  called  higher  Gu/ice/l 
and  lower  Gulwell,  containing  three  acres  of  land,  without  fhewing 
what  every  clofe  contained,  it  was  adjudged  for  the  plaintiff:  and 
as  to  the  judgment  in  Save/'s  cafe,  in  2  Ro,  Rep.  167.  it  is  faid, 
that  judgment  was  given  on  a  fudden.  And  as  to  the  cafe  cited  out 
of  Salkeld  254.  Knight  verf.  Syms,  the  reafon  of  that  judgment 
appears  by  the  book  to  be,  becaufe  it  was  not  fl:iewn,  how  many 
acres  there  were  of  arable,  and  how  many  of  pafture.  So  is  Crc. 
Car.  573.  Martin  verf.  Nichols.  And  judgment  was  afiirmed  by 
the  unanimous  opinion  of  the  court,  Jan.  31,  1726.  As  to  the 
cafe  cited  of  Holiifaft  verf.  Wright,  quaere  if  it  was  fo  adjudged, 
for  I  fliould  have  taken  it  to  be  well  enough  ? 


'O' 


The  King  verf.  Seawood. 

S.  C.  t  Stra.  A  ]vj  information  was  filed  againft  the  defendant  by  the  addition 
Information  -^1.  of  generofus,  for  a  challenge.  The  defendant  pleaded,  that 
was  amended  he  was  a  furgeon,  &c.    And  upon  a  motion   for  leave  to  amend 

^0  aWeoient.  ^^^  '"^°'"^'^^'°"'  ^  ^"^^  ^^^^  made,  to  fhew  caufe,  ©"r.  and  upon 
hearing  counfel  of  both  fides  the  rule  was  made  abfolute,  for  amend- 
ment of  the  information  upon  payment  of  cofts,  this  being  a  fuit 
not  carried  on  by  the  crown.  The  defendant  fhall  have  cofts  for 
not  going  to  trial,  where  the  profecution  is  not  by  the  King.  The 
King  verf.  Johnfon,  cited  by  my  brother  Fortefaie.  In  the  cafe  of 
the  King  verf  Tutchiii,  there  was  a  plea  of  mifnomer  in  abatement, 
and  the  Attorney  General  had  leave  to  amend,  and  gave  the  defen- 
dant an  imparlance.     Friday,  Febr.  1,   1726. 


The 
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The  inhabitants  of  Woodend  in  the  parifh  of  Blakefley  i 

in  the  county  of  Northampton  verf,  the  inhabitants  : 

of  Paulfpury  in  that  county.                                                        _  | 

TWO  juftices  of  the  peace  of  the  county  of  Northampton  by  S.  c.  r  Stra.  ; 

their  order  dated  the  1 9th  of  Aforc/j,  12  06-0.1725,  removed  "46-  i 

Eliz.  Buncher  a  poor  perfon  from  the  pariHi  of  Paulfpury  to  the  ^J^f^^^^'  ] 
endfliip    of    Woodend,    as  the    place  of  her   laft  legal  fettlement,  fettiement 
Which  order  was  delivered  into  the  general  quarter-fefiions  held  *"''^'|.|^|."J^^ 

for  the  county  of  Northampton,    19th  of  April  1726,  by  the  two  ^Jj^^.f^^h,  \ 
juftices:    at  which    feflions  the   inhabitants  of  Woodend  appealed 
againft  the  faid  order  :  after  hearing  which  appeal  the  feffions  ftated 

the  fadl  fpecially,  "u/-.  that  it  appeared  to  that  court,  that   'John  \ 

Buncher  rented  an  houfe  and  fome  clofes  at  Woodend  about  30  /,  1 
per  annum,  and  inhabited  the  faid  houfe  for  feveral  years,  and  died 

infolvent,    and  left  a  widow  and  one  daughter,   whofe    name   is  ; 
Elix.  Buncher;    the   widow  foon    after  removed  into  Paulfpury^ 

into  a  mefuage  or  tenement  about  40  s.  per  annu7n  value,  and  fome  j 

lands  about  10/.  per  annum,  that  was  her  own  eftate  for  lite,  both  j 

houfe  and  land  being  copyhold,  and  took  her  faid  daughter  with  j 

her,  then  about  the  age  of  fourteen  years ;  and  the  daughter  lived  ■ 

with  her  mother  at  Paulfpury  above  two  years  in  the  fiid  mefuage  ! 

or  tenement;  but  the  mother  let  the  laid  land  to  a  tenant;  where-  j 

upon  this  court  is  of  opinion,  that  the  faid  Eliz.  Buncher  is  fettled  1 

at  Woodend,  the  place  of  her  father's  fettlement,  and  not  at  Paulf-  \ 

pury,  where  (he  lived  with  her  faid  mother  as  aforefaid,  and  there-  1 

fore  do  confirm  the  order  above  recited  for  fending  her  to  Woodend.  \ 

And  thefe  orders  being  removed  into  the  King's  Bench  by  certiorari,  i 

Mr.  Reeve  moved  laft  term  to  quafh  them,   becaufe  it  appeared  by  j 

the  fad  ftated,  the   laft   legal   fettlement  of  Eliz.  Buncher  was  at  j 

Paidfpury,  becaufe  the  mother    being  a   widow,    having  gained  a  j 

new  fettlement  after  her  huiband's  death,  the  daughter  gained  a  ] 

fettlement  alfo,  as  part  of  her  family.     And  there  is  no  difference  : 

between  a  father's   gaining  a  fettlement  and  a  mother's  in  fuch  a  \ 

cafe  as  this,  for  the  mother  is  obliged  to  provide  for  her  children 

after  her  huft)and's  death,  as  the  father  was  when  living;  and  (he  : 

•could  not  leave  this  daughter  behind  her,   neither  could  ftie  be  re-  j 

moved  from  her.     But  if  after  the  husband's  death  (lie  had  married  j 

a  man  fettled  in  another  pari(h,  though  her  children  by  her  former  ' 

husband  muft    have   gone    with   her  for  nurture,  yet  they  would 

have  been  no  part  of  her  fecond  husband's  family,  and  therefore  \ 

would  have  gained  no  fettlement  thereby  in  the  parifli  where  the  \ 

8  Z                                             father  ] 
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fither  in  law  was  fettled.  And  for  this  he  cited  the  cafe  of  the 
inhabitants  of  St.  Catherine's  near  the  Tower,  and  the  inhabitants 
of  St.  George's  Southwark,  as  a  cafe  exprefly  in  point ;  and  fuch 
orders  as  thefe  were  quaflied,  Mich  i  Geo.  J  714.  for  the  reafons 
by  him  before  alleged. 

But  Mr.  Chaimcy  for  the  inhabitants  of  Paulfptiry  faid,  the  dif- 
ference was,  between  a  ftttlement  gained  by  the  father,  and  a  fet- 
tlement  gained  by  the  mother.  In  the  firft  cafe  it  had  been  ad- 
judged, the  fettlement  of  the  father  gained  his  children  a  fettle- 
nient;  though  Holt  at  firft  doubted  of  that,  2  Salk.  528.  between 
the  inhabitants  of  Cumner  and  Milton.  But  there  was  not  the 
fame  reafon  as  to  the  mother's  fettlement,  becaufe  the  mother  was 
not  obliged  to  take  care  of  the  children. 

The  court  ordered  the  copy  of  the  orders  in  this  cafe,   and  of 
the  cafe   of  St.  Catherine's  and  St.  George's  that  was  cited,  to  be 
delivered  to  them,  and  that  it  (hould  be  ftirred  again  this  term. 
And  upon  reading  the   orders  relating  to  St.  Catherine's  and  St. 
George's,  cited    by  Mr.  Reeve,  they  were  thus.     Two  juftices  of 
the  peace  of  Surrey  by  their   order  dated  the    25th  of  January 
J  7 13,   removed    Lydia,    Elizabeth,    Anne,   Catherine,   James  and 
Samuel  Cloyd,  from  the  parifh  of  St.  George  Southwark  in  Surrey 
to  the  pari/h  of  St.  Catherine  near  the  Tower  in  Middlefcx,  as  the 
place  of  their   laft  legal  fettlement ;    and  upon  an    appeal  to  the 
quarter-feffions  of   Surrev,    held   at  Ryegate   6   April    17 14,    they 
made  a  fpecial  order,  viz.  reciting  the  order  of  the  two  juftices: 
now  upon  examination   of  witnefles  upon  oath  it  appears  to  this 
court,    that  the   laid   Lydia   Cloyd,    aged  iixteen  years,   Elizabeth 
Cloyd,  aged  fourteen  years,  Anne  Cloyd,  aged  ten  years,   Catharine 
Cloyd,  aged  eight  years,  James  Cloyd,  aged  four  years,  and  Samuel 
Cloyd,  aged   three   years,    were   the    fons   and   daughters   of  John 
Cloyd  and   Lydia  Cloyd,  which  faid  John  Cloyd  the  father  at  the 
time  of  his  death  was  legally  fettled  in  the  Lid  parifh  of  St.  Ca- 
tharine, and  there  died,  and  that  none  of  the  faid  children  have 
by  any  adl  of  their  own  gained  any  fettlement  diftindl  from  the 
fettlement    of  their    father ;   but   that  after   his   death  Lydia  the 
widow  and  the  faid  fix  children  went  to  dwell  at   the  faid  pariih 
of  St.   George  Soiithwark,    where  fhe  took  a  houfe  of   12/.  per 
annum,  and  lived    in  the  fame  above  four  months,  and  paid  the 
Queen's  tax,  but  never  paid  any  rent  to  her  landlord :  now  upoa 
hesring,  G?c.  this   court  is  of  opinion,  that  the  faid  fix  children, 
not  having  gained  any   fettlement  themfelves,   are  fettled  at   the 
faid  parifli  of  St.  Catharine,    where  their  father  John  Cloyd  now 
deceafed  had  his  laft  legal  fettlement  j  and  gained  no  fettlement  by 

living 
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living  in  the  faid  houfe  with  their  mother,  and  difmifled  the  ap- 
peal, and  confirmed  the  order  of  the  two  juftices.  And  thefe " 
orders  being  removed  into  the  King's  Bench  by  certiorari,  -vfttQ 
quaflied,  Mich,  i  Geo.  for  the  reafons  alleged  by  Mr.  Reeve. 
And  therefore  February  the  13th,  1726.  upon  the  authority  of 
that  precedent  the  court  quaflied  the  orders  in  the  prefent  cafe, 
adjudging  the  place  of  Elizabeth  Buncher\  laft  legal  fettlement  to 
be  at  Paulfpury. 


Barter 


i^y6 
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Shipman  agaifift  Lethieullier. 

S.  C.  Barnard.  OfBipmati  brought  a  writ  of  error  upon  a  judgment  in  an  tndebi- 
''*■•  O  tatus  afumpjit  brought  againft  him  by  LethieuUler  in  the  Com- 

mon Pleas,  by  nihil  dicit,  and  writ  of  inquiry  executed,  and 
final  judgment  given  againft  him  for  1295/.  &c.  and  afligned  the 
general  errors,  and  alfo  that  there  was  no  writ  of  inquiry  of  da- 
mages between  the  faid  parties  to  the  faid  plea,  or  inquifition  there- 
upon taken,  filed  or  remaining  upon  record  in  the  Common  Pleas, 
returnable  in  praediSlo  craftino  afcenfonis  anno  regni  domini  regis 
duodecimo^  in  termino  Pafchae  anno,  &c.  duodecimo:  whereupon  he 
prayed  a  certiorari,  direifted  to  the  cuftos  brevium  of  the  Common 
Pleas,  to  certify,  6fc.  To  which  the  cuftos  brevium  of  the  Com- 
mon Pleas  returned,  quod  non  habetur  aliquod  breve  de  inquirendo  de 
damnis  et  inquifttio  fuperitide  capta  iiiter  partes  praediSias  de  placito 
praediBo  in  cuftodia  fua  vicecumiti  London  diretfum  returnable  in 
craflino  afcenjinnis  Domini  praediSfi  termini  pafchae  de  re  cor  do  affi- 
latum,  &c.  Upon  which  the  defendant  in  error  Lethieullier  fug- 
gefts,  that  there  is  a  writ  of  inquiry  of  damages  between  the  parties 
in  the  fud  plea  in  the  cuftody  of  the  cu/los  brevium  of  the  Common 
Pleas  de  termino  pafchae  praediElo  de  recordo  affilatum,  and  prays 
another  certiorari,  &c.  To  which  the  cujlos  brevium  of  the  Com- 
mon Pleas  returned,  quod  fcrutatis  brevibus  de  inquirendo  de  damnis 
ipjius  domitii  regis  vicecomiti  London  direSlis  in  cujiodia  fua  de 
recordo  affilatis  de  termino  pafchae  anno  regni  fui  duodecimo,  et  re- 
tornabilibus  in  craftino  afcen/io^iis  Domini  in  diSfo  termino,  habetur 
quoddam  breve  de  inquirendo  de  damnis  vicecomiti  London  dtreSIum 
inter  partes  infranominatas  de  placito  infrafcripto  in  cuftodia  Jua 
praediSfi  termini  et  retornatum  de  recordo  affilatum  cum  inquifttione 
fuperinde ;  and  then  fets  out  the  writ  of  inquiry,  and  the  inquifi- 
tion, ©c.  which  warranted  and  agreed  with  the  record.  And 
thereupon  the  defendant  in  error  pleaded,  in  nullo  ejl  erratum.     And 

ferjeant 
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fcrjeant  Richard  Comym  for  the  plaintiff  in  error  infifted,  that  the 
judgment  ought  to  be  reverfed,  becaufe  the  cujios  brevium  could  not 
4:eturn  upon  the  fecond  certiorari  a  faft  in  every  particular  contrary 
•to  fais  return  upon  the  firfl  certiorari,  as  here  he  has  done.     And 
the  court  cannot  tell  to  whkh  return  to  give  aedit,  there  being 
■the  fame  reafon  to  give  credit  to  the  return  of  the  firft,  as  of  the  fe- 
»cond  certiorari.     And  therefore  it  does  not  appear  certainly  to  the 
<court,  that  there  wras  any  writ  of  inquiry  and  inquifition,  to  in- 
duce them  to  affirm  the  judgment :  and  he  cited  i  Leoji.  2Z.  Dar- 
rell  'oerf.  Thin,  and  176.    Sed  non  allocatur;  for  here  being  a  po- 
^tive  return  of  a  writ  of  inquiry,  which  warrants  the  record,  they 
Tvill  take  that  to  be  true.     And  jud?;ment  was  affirjiied  Mc^  the 
22d,   1727.    See  Crcjac.  130,  131,  Markham  verf.  BeJJum,  Cro. 
yac.   597.    Johns    verf.  Bowens,     i    Salk.   266.     Note,    Fortefcue 
juftice  faid,  the  cafe  of  Overton  verf.  Broker,  M./12  Geo.  B.  R,  was  Overton  vcrf. 
ithe  fame  cafe,  except  that  that  was  in  the  cafe  of  an  ori^iaal  writ ;  ^'°'^^^' 
but  I  did  not  remember  that  cafe. 


Monk  vetf.  Cooper. 


DOger 

*  ^^      fi\rt7i 


Monk  affignee  of  Philip  Guhon  and  Elizabeth  his  wife,  s,  C.  3  Stra. 
furviving  executrix  of  Margaret  Sounder i,  brought  an  aftion  of  Z^^     .  ! 

^covenant  for  non-payment  of  rent  for  a  houfe  upon  London  Bridge,  \%  a  covenanc 
and  declared,  i\\2X  Margaret  Saunders,  "^o  Augu/l  ijij\..  being  pof- 'o  P*y '■«'^' 
'feffed  of  the  demifed  premiffes  for  a  term  of  fixty  years,  which  t"ough'*"hr  \ 

commenced  in  1695.  leafed  the  fame  by  indenture  to  the  defendant  leffee  has  n»  I 

from  Lady  day  1 71 6  for  twenty-one  years,  rendring  vearlv  durine  the  enjoy^^n'  i^'  1 

J- -J.  c  \.  ..  C  AC  1  °  the  default  of 

laid  term  of  twenty-one  years  from  and  after  the  commencement  the  Uffor.  i 

thereof  25/.  per  annum,  payable  quarterly;  that  the  defendant  co-  ' 

venanted  by  the  faid  indenture,  that  he,  ^c.  would  pay  the  faid 
Tent  to  the  faid  Margaret,  her  executors,  adminiftrators  and  affigns, 
•during  the  faid  term,  after  the  commencement  thereof;  that  the 
defendant  entred,    and   held  the  prcmifles   till   the   30th  of  Sep- 

teviber   \y2b.  that  Margaret  Sminders  being  polTefisd  of  the  re-  i 

verfion  made  her  will,  and  the  faid  Elizabeth,  and  another  fince 
deceafed,    her  executors,    and  died    17th  Nov.    17 14.    then   thev  ^ 

fet  out,  that  the  will  was  proved,  (.^c.  and  Fbilip  Gulton  and 
Elizabeth  his  wife  December  21,   1725.   bargained   and  fold  and  , 

affigned  all  their  intereft  in  the  reverfion  to  the  plaintiff,  of  which 
the  defendant  had  notice,  ^c.  then  the  breach  is  afBgned  in  the  \ 

defendant's  not  paying  the  rent  at  the  feveral  quarter-days,  Chriji- 
mas  1725,  Lady  day\  Midfummer,  and  Michaelmas  1726.  The 
•defendant  prayed  oyer  of  the  leafe,  which  being  fet  out,  among  the 
other  covenants  there  was  a  covenant  from  the  defendant,  that  he 
would  keep  the  demifed  premiffes  during  the  faid  term,  except  the 

9  A  fame 
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l-ime •  fliould  happen  to  be  demolirtied  or  damaged  by  fire,  and 
would  fo  deliver  them  up  at  the  end  of  the  term,  except  as  before 
excepted.  Then  the.  defendant  pleads,  that  before  Michaelmas 
1725,  and  during  the  defendant's  occupation  of  the  premifTes,  'uiz, 
20th  Sept.  1725,  the  demifed  premiffes  againfl  the  defendant's  will 
igne  anfumpta  fuerunt,  and  were  not  rebuilt  by  the  faid  Philip,  Eli- 
^  zabeth  and  Roger,  or  any  of  them,  for  a  whole  ye^r  next  follow- 
ing Mich.  1725.  neque  habidt  aut  habere  potuit  idem  Thomas  ali- 
qiiem  vfum,  bef2eficium,  aut  ccciipatioimji  inde  durante  toto  tempore 
praediSio,  and  therefore  prays  judgment,  if  he  ought  to  be  charged 
with  the  rent  for  thofe  four  quarters.  The  plaintiff  demurred,  and 
the  defendant  joined  in  demurrer.  Mr.  Strange  argued  for  the  de- 
fendant, that  the  rent  was  payable  only  for  the  enjoyment  of  the 
demifed  premiffes,  and  therefore  fince  he  was  hindred  enjo^ng 
them,  by  their  being  burnt  down,  for  which  he  was  not  to  an- 
fwer,  nor  obliged  to  repair  by  his  exprefs  covenants,  but  it  belonged 
to  the  plaintiff  to  rebuild  them  ;  it  would  be  extremely  hard  to 
make  him  pay  the  rent  for  the  time  he  could  have  no  enjoyment, 
nor  ufe,  nor  benefit  of  them.  Sed  tota  cwia  contra,  that  the  de- 
fendant was  bound  by  his  exprefs  covenant,  to  pay  the  rent  during 
the   term.     And  judgment  was  given   for.  the  plaintiff  il/^y  12, 

ft 

The  King  aga'mjl  Philip  Wyatt. 

ConviaJonfor  'T"' H  E  defendant  was  convidled  by  lord  Barrimore  a  juftice  of 
'  '"^  ^^^^'  i  peace  for  the  county  of  Chefter,  for  that  he  not  being  quali- 
fied according  to  the  ftatute,  the  2d  of  Jan.  13  Geo.  at  the  ville  of 
Mcttram  Andrews  in  the  faid  county,  two  greyhounds  for  killing 
and  deftroying  game  illicite  in  cujlodia  jua  habuit  et  adtunc  et  ibidem 
ufus  fuit  to  deftroy  the  game,  contrary  to  the  ftatute;  for  which 
he  \vas  adjudged  to  forfeit  five  pounds.  This  convidion  being  re- 
moved by  certiorari  into  the  King's  Bench,  Mr.  Fazakerlcy  for 
the  defendant  took  an  exception  to  it,  that  by  the  ftatute  of 
5  Ann.  cap.  14.  an  aft  for  the  better  prefervatibn  of  the  game,  up- 
on which  ftatute  this  conviftion  is  grounded,  by  par.  4.  one 
half  of  the  5  /.  forfeited  is  to  be  paid  to  the  informer,  and  one 
half  to  the  poor  of  the  parifli  where  the  offenfe  is  committed. 
But  in  this  cafe  it  does  not  appear,  that  the  offenfe  was  committed 
in  any  pariOi,  for  both  the  information  and  the  oath  of  the  witnefs 
allege  the  offenfe  to  have  been  apud  villam  de  Mottram  Andrensos  in 
comitatu  Cejlria'e,  and  the  judgment  of  the  juftice  is,  quod  mihi 
praejato  jufticiario  con(lat,  quod  praediBus  P.  IV.  eft  culpabilis 
de  praemijjis  praedi5lis  in  i^forr::atione  praediSia  fpecificatis  et  ei 
impofitis  modo  et  forma  prout  in  et  per  informationetn  praediBam  ei 
2  ^  fuperius 


'» 


* 


Eafter  Term  13  Georgii  regis.  1479 

Juperim  allegatur.     But  there  does  not  appear  to  be  any  fuch  parifh  i 

as  Mottram  Andrews^  and  confequently  the  poor  of  the  parifli  will 
be  deprived  of  their  moiety  of  the  5  /.  forfeited.  *Sed  non  allocatur -^ 
for  per  curiam,  if  there  was  fuch  a  parifli  as  Mottram  Andrews, 
it  fliall  be  prima  facie  intended  to  be  co-cxtenfive  with  the  villc.  \ 

But  if  the  offenfe  was  committed  in  a  villc,  which  was  extra-paro-  i 

*hial  (which  may  be)  then  the  informer  will  have  the  whole  penalty.  \ 

"And   the  convidlion   was    affirmed,    May    13,    1727.   per    totam  , 

curiam.  ^ 

i 

The  King  againji  the  commiflioners  of  fevvers  for  the  j 

levels  of  Tend  ring,    Lexden  and  Winftree,    in   the  i 

county  of  EfTex.         .  '  -  r    - . 

i 

A    Mandamus  bearing  tefte  the  10th  o?  February,   12  Geo.  return- S.  C.  2  Stra.  j 

able  JVednefday  proxime  pojl  quindenam  Pafchae  was  directed  to  J^'^'  ,  j 

the  defendants,  commanding  them  to  make  a  rate  upon  the  occu-  return  to  a 
piers  of  lands  within   the   hundreds  of  Lexden  and  IVinftree,    to  "-.andamus. 
reimburfe  Dajiiel  Bayley  expendilor  of  thofe  hundreds   349/.    5^. 
8  d.  which  he  had  disburfed,  and  had  been  allowed  him  by  the 
commiflioners  on  his  account.     To  which  the  defendants  returned, 
that  25  Nov.  1721.  they  made  a  rate  upon  the  occupiers  of  lands 
within  the  levels  of  the  hundreds  of  Lexden  and  Winjlree,  within 
the  limits  of  their  commiffion,    for  j49^'    ^7^-  4^'  ^'^'    whicli 
when  collefted  will  be  fufficient  and  applicable  to  repay  the  faid 
Daniel  Bayley  the  faid  349/.   5  J.  S  d.  which  rate  they  caufed  to  be 
delivered  to  the  colledtor,  &c.  with  the  privity  and  confent  of  the 
faid  Daniel  Bailey,    to  colled:  and  levy,    &c.    for  the  ufes  afore- 
faid,  which  rate  is  fl:ill  in  force :  then  they  further  return,  that  the 
King  the  17th  of  Jan.  the  fecond  of  his  reign,  by  his  letters  pa- 
tent appointed  them  cotnmiflioners,   &c.    which  commiflion,    not 
being  fuperfeded,  by  virtue  of  the  flatiite  expired  and  determined 
17th  of  Feb.   12  Geo.  and  that  the  mandamus  was  delivered  to  theni 
)  2  Feb.   1 2  Geo.  et  non  antca ;   qiiodque  propter  temporis  brcv'itatcni 
ante  expiratio7tem  et  determinationem  conwrijioms  nojirae   praediSiae     t^ 
executionem  brevis  five  praecepti  illius  Jacere  non  potuimiis,  prout  intc- 
rius  nobis  praecipitur.     And  the  court  were  of  opinion,  that  this  re- 
turn was  good,  becaufe  the  time  was  too  fliort  for  the  commiflioners 
to  make  a  new  rate.     And  if  a  peremptory  mandamus  fhould  be  • 
granted,  the  commiflioners  could  not  now  make  a  rate,  the  com- 
miflion being  expired. 


Stanton 
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Stanton  verf.  Smith. 

s.  e.  2  Stra.  TN  an  adion  upon  the  cafe  for  words,  the  plaintiff  declared,  that 
Tv*'h  1  he  was  a  perfon  of  good  name  and  condition,  and  now  is,  anfl 

tiMile!*^      at  the  time  of  fpeaking  the  words  aftermentioned,  and  for  feve» 
years  before,  was  a  brewer,  and  in  that  trade  got  his  livelihood  and 
great  gains,  and  always  paid  his  debts  to  the  full  without  any  com- 
pounding ;  the  defendant  malicioufly  intending  to  bring  the  plaintiff 
into  difcredit,  and  to  bring  him  into  difgrace  with  all  the  King's 
fubjeds  to  whom  he  was  known,  the  defendant  the  4th  of  OSiob, 
13  Geo.  at,  ^c.  fpoke  feveral  falfe  and  fcandalous  words  (men- 
tioning them  particularly  in  the  declaration,  and  laying  them  feve- 
ral ways)  of  the  plaintiff,  ad  damnum  200  L  The  defendant  as  to  all 
the  words  in  the  declaration,  except  thefe,  "uiz.  "  He  is  a  forry  piti- 
"  ful  fellow,  and  a  rogue,  he  compounded  his  debts  at  five  fiiillings 
*'  in  the  pound,"  pleaded  not  guilty,  whereupon  iffue  was  joined  j 
and  as  to  thofe  words  the  defendant  demurred,   and  the  plaintiff 
joined  in  demurrer.     Mr.  Theed   for  the  defendant  argued,    that 
thefe  words  were  not  adionable,  for  there  is  no  colloquium  laid  of  his 
trade.     He  cited  Noy  yj.  MarJlMll  "verf.  Allen.     He  is  a  bale  bro- 
ken rafcal,  and  hath  broken  twice,  and  I  will  make  him  break  a 
third  time.     The  court  feemed  to  be  of  opinion,  that  the  words 
were  not  adionable,  and  a  rule  was  made  for  judgment  for  the  de- 
fendant, unlefs  caufe,  CSc.    [See  the  fame  cafe  Latcb  114.  by  the 
■name  of  Hill's  cafe,  where  it  is  faid,  the  plaintiff  had  not  alleged 
he  was  a  tradefman,  but  that  he  was  an  honeft  fubjed:,  and  got  his 
livelihood  by  buying  and  felling  only,  and  for  that  all  the  judges 
agreed  that  judgment  Ihould  be  arrefted;  but  otherwife  it  had  been 
if  he  had  been  a  tradefman.]     He  cited  alfo  2  Salk.  694.  You  are  a 
cheat,  and  have  been  a  cheat  divers  years,  fpoke  of  a  tradefman, 
and  judgment  was  arrefted.    Savage  againfi  Robery.     But  we  were 
all  of  opinion,  that  fuch  words  fpoke  of  a  tradefinan  muft  greatly 
leffen  the  credit  of  a  tradefman,  and  be  very  prejudicial  to  him,  and 
therefore  that  they  were  adtionable.     Judgment  was  given  for  the 
plaintifi^  I^Iay  9. 


Angus 
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Angus    Mackleod  n)erf.   John   Snee,   Francis   Pargiter, 

William    Beckin. 

•  Intr.  Pafch,   12  Geo.     B.  R.     Rot.   137. 

Intr.  Hii.   II   Geo.    C.  B.    Rot.  1763  et  1769. 

ERROR  on  a  judgment  given  againft  Mackleod  in  the  Com- s. C.  Stn. 
mon  Pleas,  in  an  adion  on  the  cafe  brought  upon  feveral  pro-  762- 
mifes  againft  him  by  Snee,  Pargiter,  znd  Beckin;  wherein  they  de-  what  is  a  bill 
dared,  that  they,  and  one  John  Dundas  and  Charles  Savers  were  °         "^'^ 
merchants,  &c.  and  that  the  faid  John  Dundas  25  May  1724,  at 
Lo?idcn,  £?f.  drew  his  bill  of  exchange  according  to  the  cuftom  of 
merchants,  dated  at  Edinburgh,  and  the  fame  day  diredied  it  to 
the  defendant  by  the  name  of  captain  Mackleod  of  the  late  brigadier 
Douglas's  regiment  of  foot,  ef  per  billam  illam  requifmt  the  defen- 
dant union  menfein  pojl  datum  ejufdem  billae  fohcre  praefato  Carolo  Sa- 
lvers vel  ordini  fiovem  libras  et  decern  folidos  Jlcrlitig,  ut  ejus  quarter. 
dimid.  llipend.   (jl>7gUce  quarter  half  pay)  a  24  die   Jmiii  A.  D. 
1724.  ufque  25  diem  Septembris  fequentem  per  advancearnait.  Anglice 
per  advance,   prout  per  advifamenttan  a  p-acdiSlo  Johanrie  Dundas.; 
that  Charles  Savers  indorfed  the  bill  payable  to  the  plaintiff's  Snee 
&c.  for  value  received,    of  which  pojlea,  viz..   5  June  1724,  the 
defendant  Mackleod  had  notice,  and  afterwards  the  fame  day  and 
year  accepted  it^  (Sc.  then  they  laid  feveral  other  counts  in  the  de- 
claration, &c.     The  defendant  pleaded  ;?«;?  oU'umpfit.     And  on  trial 
before  lord  chief  jufti'ce  £)7v  the  jury  found  a  verdidl  for  the  plain- 
tiff, and  9/.    10^.  damages  befides  cofts ;  and  found  as  to  all  the 
other  counts  fbr  the  defendant.     And  judgment  being  given  for  the 
plaintiffs^    Mackleod  brought   this  writ   of  error.      And   ferjeants 
Chappie  and  Wbltaker  argued  for  the  plaintiff  in  error,  that  judg- 
ment ought  to  be  reverfed,  becaufe  this  was  not  a  bill  of  exchange, 
but  was  an  appointment,  of  afi  authority^  or  order  for  the  defen- 
dant to  pay  the  9/.   10^.     As  if  one  defire  the  cafhier  of  the  Bank 
'to  pay  money  which  would  grow  due  for  a  dividend  before  hand, 
fo  this  is  only  an  appointment  by  an  half-pay  officer  to  the  defen- 
dant, to  pay  by  way  of  advance.     In  this  cafe  the  drawer  never 
intended  to   make  himfelf  chargeable  by  this  bill,  for  it  is  not  faid 
to  be  for  value  received  ;  f©  that  (they  infilled)  this  could  not  be  a 
bill  of  exchange  as  to  the  drawer  ;  and  if  not,    it  cannot  be  fuch  as 
'to  the  acceptor:  for  it  muil  be  a  bill  of  exchange,  if  at  all,  both 
vto  drawer  and  acceptor.     And  they  compared  it  to  the  cafe  of '/o- 
'Celine  verf.  Lafcrre,  "Pray  pay  out  of  my  growing  fubfiftence," 

9  B  (2c. 
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&c.  no  bill  of  exchange;  [See  before,  1362.I  and  to  the  cafe  Jenny 
•uerf.  Herle,  P.  lo  G^o.  B.R.  1724.  "  Pay  to  Mr.  Jo.  Herkig^^I.  up- 
"on  demand,  out  of  the  money  in  your  hands  belonging  to  the  pro- 
"  prietors  of  the  DevofiJJjire  mines,  being  part  of  the  confideratiori 
"  money  for  the  purchafe  of  the  manor  0?  IVeJl  Buckland,"  [Ante^ 
1361.]  On  the  other  hand  it  was  urged  by  Mr.  Reeve  and  Mr.  Faza- 
kerhy  for  the  defendants  in  error,  that  this  was  a  good  bill  of  exchange. 
And  of  that  opinion  was  the  whole  court,  for  this  bill  was  not  pay- 
able .upon  a  contingency,  nor  out  of  a  particular  fund,  and  is  made 
payable  at  all  events,  and  payable  to  order,  and  is  drawn  upon  the 
general  credit  of  the  drawer,  not  out  of  the  haF-pay,  fur  it  is  pay- 
able as  foon  as  the  quarter  begins  for  the  half-pay  mentioned  in 
the  bill,  which  was  not  to  be  due  till  three  months  after.  And 
judgment  was  affirmed  by  my  brothers  Fortefcue,  Reynolds  and  Pro- 
/y'«  juflices,  and  myfelf,  May  2,   1727. 

William  Aflett  ve?-f.  William  Vincent. 
Intr.  JUL   13  Geo.    B.  R.     Rot. 

The  defen-  1  N  trefpafs  for  breaking  the  plaintifPs  houfe,  and  taking  away  a  ' 
dam  demurs  J  great  quantity  of  the  plaintiff's  goods  then  and  there  found,  to 
joined  upon  ^^^^  valuc  of  1  CO  /.  and  converting  them  to  his  own  ufe,  and  difpo- 
de  injuria  jua  fing  of  them,  and  difturbing  the  plaintiff  in  poffefilon  of  his  houfe, 
propria.  It  IS  a  jjp  J  keeping  poffeffion  for  three  weeks,  &c.  As  to  the  force  and 
and  ill.  arms,  and  difturbing  the  plaintiff  in  the  poffefl^on  of  his  houfe,  and 

keeping  him  out  of  poffeffion,  the  defendant  pleaded  not  guilty, 
and  iffue  was  joined  upon  that;  and  as  to  the  reft  of  the  trefpafs  the 
defendant  juftified,  that  he  was  feifed  in  fee  of  the  houfe,  and  be- 
ing fo  feifed  by  indenture  demifed  the  faid  houfe  to  Thomas  Sanjhn 
.for  fifteen  years,  rendring  34/.  per  annum,  &c.  and  for  a  year's 
rent  due  Lady  day  before  the  time  when,  &c.  he  entred,  and  di- 
ftrained  the  goods,  and  gave  notice,  &c.  for  what  he  had  diftrain- 
ed  the  goods,  and  after  five  days  from  thence  with  the  conftable 
of  the  faid  parifh,  &c.  caufed  the  faid  goods  diftrained  there  to  be 
appraifed  by  two  appraifers,  by  the  faid  conftable  fworn,  &c.  and 
after  fuch  appraifement,  for  default  of  payment  of  the  faid  rent,  and 
replevying  the  diftrefs,  he  fold  the  goods  for  15/.  13^.  6^.  being 
the  beft  price  that  could  be  got  for  the  fame,  towards  fatisfadion  of 
the  rent  for  which  they  were  diftrained,  &c.  prout  ei  bene  licuiti 
which  is  all  the  refidue  of  the  trefpafs,  &c. 

The  plaintiff  replied,  that  the  defendant  de  injuria  fua  propria 

abfque  tali  caufa  in  his  plea  alleged,  praedi£lo  teinpore  quo,  &c.  -lv  ei 

-armis  domumpraediSlam  fregit  et  intravity  et  bona  et  catalla  oHhc 

2  plaintiff. 
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plaintiff,  (^c.  cepit,  afportavit,  et  in  ttfum  propriwn  convertit  et 
difpofuit,  fnodo  et  forma  the  plaintiff  y/('/i?;7«i  verfus  eum  qiierittir ;  et 
hoc  petit  quod  inquiratur  per  patriam,  et  praedithn  Willi.  Imui  Fin- 
cent  inde  fimiliter,  &c.  and  then  the  defendant  dic^t  quod  p/aci turn 
praediSlum  of  the  plaintiff  minus  fufficiens  in  lege  exiftit,  and  fb  de- 
murs generally;  and  the  plaintiff  joined  in  demurrer.  Serjeant  Glyde 
for  the  defendant  argued,  that  the  replication  was  ill,  becaufe  the 
defendant  by  his  plea  had  fliewed,  that  he  entred  into  the  houfe  by 
authority  of  law,  to  take  a  diflrcfs  for  the  rent ;  and  as  to  tlie 
goods  he  made  a  title  under  that  diflrefs,  and  therefore  according  to 
8  Co.  67.  Crogate's  cafe,  wliere  the  defendant  claims  an  intereft,  or 
ads  under  an  authority  given  by  law,  the  plaintiff  cannot  reply  ge- 
nerally, de  injuria  fua  propria  abfque  tali  caufa,  but  they  ought  to 
be  anfwered.  In  i  Lev.  307.  White  againft  Stubbs,  in  trefpafs  for 
entring  his  clofe,  and  taking  his  goods,  the  defendant  juftified  the 
taking  damage  feafant:  the  plaintiff  replied,  de  injuria  fua  propria 
abfque  tali  caufa,  the  defendant  demurred  ;  and  it  was  refolved, 
that  the  replication  was  ill,  the  plea  in  bar  containing  a  title  j  which 
.he  relied  on  as  a  flrong  cafe. 

Mr.  Reeve  for  the  plaintiff  infifled,  the  replication  was  good;  for 
the  plea  contained  nothing  but  matter  of  fadl ;  that  the  defendant 
■did  not  make  title  to  the  goods,  but  only  intituled  himfelf  to  di- 
ftrain  them,  and  difpofe  of  the  diflrefs,  as  the  flatute  had  direded  ; 
but  that  by  the  diflrefs  no  property  vefled  in  the  defendant.  And 
.as  to  Crogate's  cafe,  8  Co.  67.  where  it  is  faid,  a  particular  anfwer 
ought  to  be  given,  where  the  party  juftifies  under  an  authority  gi- 
ven by  law ;  he  faid,  HoJt  chief  juflice,  in  the  cafe  of  Chance  veif. 
WeedoHy  which  is  now  printed  in  2  Salk.  628.  denied  that  part  oi  Me,  7°o- 
Crogate's  cafe,  and  held,  that  where  the  defendant  juflifies  by  au- 
thority by  common  law,  or  of  a  general  adl  of  parliament,  de  in- 
juria J'ua  propria  abfque  tali  caufa,  is  a  good  replication.  How- 
ever he  faid,  here  the  defendant's  demurrer  came  after  iffue  was 
joined  upon  the  de  injuria  fua  propria  abfque  tali  caifa,  and  there- 
fore was  ill,  And  upon  that  the  court  held,  they  could  give  no 
judgment.     May  12. 


Trill. 
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Anno  regni  1 3  Geo.  i.  et  prime 
Geo.  2.  B.  R.    1727. 


Sarah  Smith  verf.  William  Jarves  and  James  Baily. 


^8  Mod.  307.  "^N  cafe  brought  by  the  plaintifF  as  indorfee  of  a  promiflbry  note 
■Ante,  1376.  I  againft  ^^  defendants,  the  plaintiff  declared,  that  the  28th  of 
I  Feb.  1725.  and  long  before,  et  continue  poftea  hucufque,  the 
defendants  were  partners  in  via  merchandizandi  et  conjiinSlim 
negotiatorum  for  their  common  advantage,  and  that  the  faid  28th  of 
Feb.  1725,  at,  &c.  the  faid  defendant  William,  for  himfelf  and  the 
faid  Javm  his  partner,  made  his  piomiffory  note  in  writing  with 
his  own  hand  fubfcribed  according  to  the  ftatute,  &c.  bearing  date 
the  faid  day  and  year,  and  delivered  it  then  and  there  to  one  Peter 
Rich,  by  which  note  the  faid  William,  for  himfelf  and  the  feid 
James  Baily,  promifed  to  pay  to  the  faid  Peter  or  order  (even. 
months  after  date  of  the  faid  note  36  /.  5  s.  for  value  received,  &c. 
To  this  count  (there  being  feveral  other  counts  in  the  declaration, 
to  which  the  defendants  pleaded  non  ajfumpferimt)  the  defendants 
demurred  generally.  And  ferjeant  Clyde  for  the  defendants  infilled, 
that  this  note  was  not  a  negotiable  note,  nor  indorfeable  to  the 
plaintiff,  within  the  adl  of  3  ^  4  Annae,  cap.  9.  becaufe  the  plain- 
tiff had  not  charged  in  the  declaration,  that  the  defendant  William 
had  figned  the  note  for  him  and  the  other  defendant  Baily  his 
partner.  But  per  curiam,  it  is  very  good,  for  the  plaintiff  has  faid, 
the  defendant  William  made  it  for  himfelf  and  his  partner,  and 
fubfcribed  it  with  his  own  hand,  whereby  he  promifed  for  himfelf 
and  partner  to  pay,  which  fliews  fufficiently  he  figned  it  for  himfelf 
and  partner.  And  judgment  was  given  for  the  plaintiff,  Jwie  the 
8th,  1727. 


lAcnday 
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Monday,  'June  12,  Mr.  Oneby  being  brought  to  the  bar  from 
Newgate,  to  hear  the  refolution  of  the  court,  the  chief  juflice  de- 
livered the  opinion  of  the  judges,  in  the  following  manner. 

The  King  verf.  John  Oneby. 

AT  the  general  feffions  of  the  peace  held  at  Hickes  hall  for  the  S.  C.  zStra. 
county  of  Middle/ex  28th  of  February  in  the   12th  year  of  7^^' 
his  Majefty's  reign,  John  Oneby  of  St.  Martins  in  thejields,  Gent.    °       ^'* 
was  indidled,  for  that  he  the  2d  oi  February  12  Geo.  at  the  faid 
parifti,    felonioufly,    voluntarily,   and   of  his  malice   forethought, 
made  an  affault   upon  one  William  Gower,  Efq;  and  that  he  tiie 
faid   John  Oneby,  with  a   fword  which  he   then  and   there   held 
drawn  in  his  right  hand,  the  faid  William  Goiver  in  and  upon  the 
left  part  of  his  belly  near  the  navel  felonioufly,  voluntarily,  and  of 
his  malice  forethought,  did  ftrike  and  thruft,  giving  the  faid  Wil- 
liam Goiver  then  and  there  with  the  faid  drawn  fword  in  and  upon 
his  faid  left  part  of  his  belly  near  the  navel  a  mortal  wound,  of 
which  mortal  wound  the  faid  William  Gower  lived  in  a  languifh- 
ing  condition  from  the   faid  2d  of  February  to  the  3d  day  of  the 
faid  February,    on    which    3d   day  of  February   the   faid   William 
Gvwer   at  the  parifh  aforefaid  of  the  faid  mortal  wound  did  die; 
and  fo  the  jurors  find,  that  the  faid  Oiieby  the  faid  William  Gower 
felonioufly,   voluntarily,   and   of  his  malice  forethought,  did  kill, 
and  murder.     Which  indidment  being  delivered  to  the  juftices  of 
gaol-delivery    for    Newgate,   the    faid   John   Oneby   was   arraigned 
thereupon,   and   pleaded  not    guilty.     And  upon  the  trial,  which 
was  had  before  Mr.  baron  Hale  and  Sir  William  Thompfon  recorder 
oi  London,  the  jury  found  the  fpecial  verdidl  following,  viz.  that 
the  faid  John  Oneby   and   the  faid  William  Gowcr,  together  with 
John  Rich,  Thomas  Hawkins  and  Michael  Blunt,    were  in  com- 
pany together  in  a  room  in  the   Cajlle  tavern  in  the  parifh  of  St. 
Martin's  in  the  Jields,  in  a  friendly  manner;    that   after  the  faid 
John   Oneby,    William    Gower,    John   Rich,    Thotnas   Hawkifis  and 
Michael  Blunt,  had  continued  together  in  the  faid  room  for  the 
fpace  of  two  hours,  a  box  and  dice  were  called  for,    whereupon 
the  drawer  faid,  that  he  had  dice  but  no  box;  and  that  thereupon 
the  faid  John  Oneby  commanded  the  drawer  to  bring  a  pepper-box, 
and  accordingly  a  pepper-box  and  dice  were  brought ;  that  imme- 
diately   after   the   faid    John  Oneby,    William   Gower,   John   Rich, 
'Thomas  Hawkins  and    Michael   Blwit,    began  to  play  at  hazard ; 
and  after  they  had  played  half  an  hour,   the  faid  John  Rich  asked 
if  any  of  the  company  would  fet  him  three  pieces  of  money  called 
half-crowns ,  that  thereupon  the  faid  William  Gower  in  a  jocular 
manner  fet  three  pieces  of  money  called  halfpence,  and  then  faid 
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to  the  faid  John  Rich,  that  he  had  fet  him  three  pieces ;    that  the 
faid  John  Onehy  at  the  fame  time   fet  the   faid    John  Rich  three 
half-crowns,  which  the  faid  John  Rich  won  ;   and  immediately  the 
faid  John  Oneby  in  an  angry  manner  turned  to  the  faid  William 
Gower,   and   faid   to  him,    that  it  was  an  impertinent  thing  to  fet 
half-pence  ;  and  further  faid  to  the  faid  William  Go^ver,  that  he  the 
faid  William  Gower  was  an  impertinent   puppy  in   fo   doing ;   to 
which  the  fiid  William  Gower  then  and  there  anfwered,  that  who- 
foever  called  hirn  fo  was  a  rafcal ;   and  thereupon  the  faid  John 
Oneby  took  Up  a  glafs  bottle,  and  with  great  force  threw  it  at  the 
laid  William  Gower,   but  the  glafs  bottle  did  not  ftrike  the  faid 
William  Gower,  but  pafling  by  near  his  head  bruflied  his  peruke, 
which   he   then  had  upon   his  head,   and  beat  out  fome  of  the 
powder  out  of  his  peruke  j  that  thereupon  the  faid  William  Gower 
[F.rgn]  with-  immediately  after  toft  a  glafs  or  candleftick  at  the  faid  John  Oneby, 
c^.^^AnglUe.^^^^  the  glafs  or  candleftick  did  not  hit  the  faid  John  Onel^y ;  upon 
which  both  the  faid  John  Oneby  and  William  Gower  prefently  rofe 
from  their  feats,  to  retch  their  fwords,    which  then  hung  up  in 
the  room ;  and  the  faid  William  Gower  then  drew  his  fword  out 
of  the  fcabbard,  but  the  faid  John  Oneby  was  hindred  by  others 
of  the  company   from  drawing  his  fword  out   of  the    fcabbard, 
whereupon  the  faid  William  Gower  threw  away  his  fword,  and  by 
the    interpofuion   of  the    faid  John  Richy     Thomas  Hawkins  and 
Mfchdel  Blunt,  the  faid  William  Gower  and  John  Oneby  fat  down 
agiliiv,  and  being  fo  fet  down  continued  for  the  fpace  of  an  hour 
in  company  with  the   faid  John  Rich,  T^homas  Hawhim  and  Mi- 
chael "Blunt ;  that  after  the  expiration  of  that  hour  the  faid  William 
Gower  faid  to  the  faid  John  Oneby,   wc  have  had  hot  words,  but 
you  was  the  aggreftbr,   but  I  think  we  may  pafs  it  over;  and  at 
the  fame  time  the  faid  tFilliam  Gower  offered  his  hand  to  the  faid 
John  Oneby ;  to  which  the  faid  John  Oneby  then  anfwered  the  faid 
William  Gower,    no  damn   you,    I    will   have   your   blood ;   that 
afterwards  the  reckoning  was  paid  by  the  faid  John  Oneby,  William 
Oo-iver^  John  Rich,  I'homas  Hawkins  and  Michael  Blunt ;  and  that 
the  faid  William  Gower,  John  Rich,  'thomas  Hawkins  and  Michael 
Blunt  went  out   of  the  faid    room,   with  an  intent  to  go  home, 
leaving  the  faid  John  Oneby  in  the  room  ;  that  the  faid  John  Oneby 
fo  as  aforefaid  remaining  in  the  room,  called  to  the  faid  William 
Goivcr,  young  man  come  back,  I  have  fomething  to  fay  to  you; 
that  thereupon  the  faid  William  Gower  returned  into  the  laid  room, 
and  the  door  of  the  room  was  immediately  flung  to,  and  fliut,  by 
reafon  of  which  fluitting  of  the  door,  all  of  the  faid  company  be- 
fides  the  faid  William  Gower  and  John  Oneby  were  fliut  out  of  the 
room  ;  and  that  then  after  ftiutting  of  the  door  a  claHiing  of  fwords 
was  heard ;  then  the  jury  find,  that  the  faid  JoJm  Oneby  gave  the 
iM  William  Gozver  with  his  fword  the  mortal  wound  in  the  in- 
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didtment  mentioned,  of  which  he  died  ;  but  they  further  find, 
that  at  the  breaking  up  of  the  company  the  faid  Jobi  Oneby  had 
his  great  coat  thrown  over  his  flioulders,  and  that  the  faid  'john 
Gneby  received  three  fmall  wounds  in  the  fighting  with  the  faid 
William  Gower;  and  that  the  faid  JVilliam  Gcwer,  beino-  asked 
upon  his  death-bed,  whether  he  the  faid  l^illiam  Gower  had  re- 
ceived his  wounds  in  a  manner  among  fwords-men  called  fair,  art- 
ifwered,  I  think  I  did;  and  they  further  find,  that  from  the  time 
the  faid  Oneby  threw  the  glafs  bottle  at  the  faid  William  Gower, 
there  was  no  reconciliation  between  the  fiid  John  Oneby  and  JVil- 
liam  dower  :  and  whether  this  is  murder  or  manllaughter,  the  jury 
4)ray  the  advice  of  the  court :  and  if,  &c. 

So  that  the  queftion  upon  the  fpecid  verdidl  is,  whether  Jobt 
■Oneby  the  prifoner  at  the  bar  is  guilty  of  murder  or  manflaughter. 

A  great  deal  of  time  was  fpent  in  drawing  up  this  fpecial  ver- 
didl;  for  although  the  trial  at  the  Old  Baily  was  in  the  beginning 
of  laft  March  was  twelve  months,  yet  the  record  was  not  re- 
moved into  this  court  till  Hilary  term  laftj  towards  the  end  of 
whi<ih  term  it  was  argued  by  counfel  on  both  fides,  and  another 
argument  being  defircd  by  counfel  for  the  prifoner,  we  thought 
it  proper,  to  defirc  the  opinion  of  ail  the  reft  of  the  judges  ;  and 
for  that  purpofe  it  was  argued  before  all  the  judges  at  Serjeants 
inn  hall  in  Chancery- lane  upon  the  6th  day  of  I^lay  laft;  which 
was  as  foon  as  all  the  judges  could  meet  by  reafon  of  the  interven- 
tion of  the  circuits.  And  after  mature  confideration  had,  upon  a 
fneeting  of  them,  they  feriatim  gaVe  their  opinions,  and  came  to 
this  refolution  unanimoufly,  not  one  of  them  dififenting,  and  which 
I  have  authority  from  them  to  declare,  viz.  that  John  Oneby  the 
prifoner  at  the  bar,  upon  the  fafts  found  upon  this  fpecial  verdidl,  is 
^uihy  of  murder. 

Without  entring  into  a  nice  examination  of  the  feveral  delfinltions 
or  defcrlptions  of  murder,  as  they  are  found  in  the  old  law-books, 
as  BraBon,  Briton  and  Fleta,  where  the  wiekednefs  of  the  adl  is 
aggravated  by  the  circumftarices  of  fecvecy  or  treachery;  murder 
has  been  long  fince  fettled  to  be,  the  voluntary  killing  a  perfon  of 
malice  prepenfe,  and  that  whether  it  was  done  fecretly,  or  publick- 
ly.     StaU?idf.  pi.  cor.  18.  ^.     3  Inji.  54. 

But  then  it  muft  be  confidered,  what  the  word  malice  in  fuch 
cafe  imports.  In  common  acceptation  malice  is  took  to  be  a  fettled 
Anger  (which  requires  fome  length  of  time)  in  one  perfon  againft 
-another,  and  a  defire  of  revenge.  But  in  the  legal  acceptation,  it 
imports  wiekednefs,  v.'hich  includes  a  circumftance  attending  an 
1  aft, 
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aa,  that  cuts  oflf  all  excufe.  By  the  25  i?.  8.  c.  33.  for  taking 
away  clergy,  it  is  enaded,  that  every  perfon,  who  {hall  be  indiifled 
of  the  crimes  therein  mentioned,  and  thereupon  arraigned,  and 
ftand  mute  of  malice  or  of  frowardnefs  of  mind,  fhail  lofe  the 
benefit  of  his  clergy.  Now  in  that  place  malice  can  never  be 
underftood  in  the  vulgar  fenfe,  for  the  party  cannot  be  thought  to 
ftand  mute  out  of  a  fettled  anger,  or  defire  of  revenge,  but  only 
to  fave  himfelf ;  and  therefore  fuch  (landing  mute,  and  refufing  to 
fubmit  to  the  courfe  of  juftice,  is  faid  to  be  done  wickedly,  /.  e. 
without  any  manner  of  excufe,  or  out  of  frowardnefs  of  mind. 

This  malice,  an  eflential  ingredient  to  make  the  killing  a  per- 
fon murder  (to  ufe  the  expreffions  of  lord  chief  juftice  Coke  and 
lord  chief  juflice  Hale,  whofe  authority  hath  eftablifhed  them) 
muft  be  either  implied  or  exprefs ;  and  fays  Hale  in  his  Pleas  of 
the  Crown  44.  this  implied  malice  is  collected,  either  from  the 
manner  of  doing,  or  from  the  perfon  flain,  or  the  perfon  killing. 
As  to  the  two  laft,  there  is  no  occafion  at  prefent,  to  take  them 
into  confideration. 

I.  As  to  the  firft,  'viz.  from  the  manner  of  doing,  as  Hale  ex- 

prefles  it,   or  as  Holt  chief  juftice,   Kelynge   126.   fays,    from  the 

nature  of  the  adion.      i.    Wilfully  poifoning  any   man   implies 

malice.     1.  \'i  2.  man  doth  an  adt,  that  apparently  muft  do  harm, 

with  an  intent  to  do  harm,  and  death  enfues ;  it  will  be  murder. 

As  if  A.  runs  with  a  horfe  ufed  to  ftrike,  among  a  multitude  of 

people,  and  the  horfe  kills  a  man ;  it  will  be  murder,  for  the  law 

implies  malice  from  the  nature  of  the  adt.      3.    Killing  a  man 

without  a  provocation  is  murder;  as  if  A.  meets  fi.  in  the  ftreet, 

iind  immediately  runs  him  through  with  a  fword,  or  knocks  out 

his  brains  with  a  hammer,  or  bottle.    .And  if  angry  words  had 

palled  in   that  cafe  between  A.  and  B.  yet  it  would  have  been 

murder  in  A.  becaufe  words  are  not  fuch  a  provocation,  as  will 

prevent  fuch  a-  homicide  from  being  murder ;  lord  Morlcy's  cafe, 

Kelynge  56.     4.  The  law  will  imply  malice. from  the  nature  of 

the  original  aftion,  or  firft  aflault,  though  blows  pafs  between  the 

parties,  before  the  ftroke  is  given,  which  occafions  the  death.     As 

if  upon  angry  words,  or  abufive  language,  between  A.  and  B.  of 

a  fudden,  A.  without  any  provocation  (for  angry  words  or  abufive 

language  in  fuch  a  cafe  is  looked  on  as  none)  draws  his  fword 

immediately,  and  makes  a  pafs  at  B.  or  ftrikes  at  him  with  any 

dangerous  weapon,  as  a  piftol,  hammer,  large  ftone,  ^c.  which 

in  probability  might  kill  B.  or  do  him  fome  great  bodily  hurt,  and 

then  B.  draws  his  fword,  and  mutual  pafles  are  made,  and  A.  kills 

B.  this  will  he  murder ;   for  the  adl  was  voluntary,  and  it  appears 

irom  the  nature  of  it,  that  it  was  done  with  an  intent  to  do  mif- 

chief; 
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chief;  and  therefore  fince  in  all  probability  it  might  have  occa- 
fioned  B.'s  death,  or  done  him  fome  great  bodily  harm,  the  law 
implies  malice  piepenfej  and  the  refinance  or  pafies  that  v/ere 
made  by  B.  were  but  in  the  defence  of  his  perfon,  which  was 
violently  and  cruelly  attacked.  And  this  was  the  refolution  of 
Kelynge  chief  juftice,  Twifden^  W'mdham  and  Morton  juftices,  in 
Hopkin  Hugget's  cafe,  Kelynge  62.  And  though  in  the  principal 
cafe  the  eight  other  judges  diltered  in  opitnon  from  the  four  judges 
in  the  King's  Bench,  yet  to  this  opinion  of  the  four  the  ei^ht 
judges  did  agree,  as  Kelynge  took  it.  And  this  was  the  true  reafon 
oi  Maivgridge's  czk,  Kel.  119.  the  judgment  in  which  cafe  is  a 
great  authority  in  this  cafe,  that  not  being  fo  ftrong  a  cafe  as  the 
prefent  cafe.  It  was  indeed  objeded  by  the  counfel  for  the  pri- 
foner  at  the  bar  in  their  arguments  in  the  prefent  cafe,  i.  That 
Mawgridges  cafe  was  a  fingle  cafe,  that  the  judgment  in  that  cdc 
had  carried  murder  further  than  it  had  ever  been  carried  before. 
2.  That  it  was  not  determined  with  the  unanimous  opinion  of  all 
the  then  judges,  for  one  very  great  judge  of  the  then  twelve,  viz. 
lord  Trevor,  differed  from  the  other  judges,  and  held  it  was  only- 
manflaughter.  But  upon  our  meeting  to  confider  of  this  prefent 
cafe,  all  the  judges  unanimoufly  agreed,  that  Mawgridges  cafe 
was  undoubted  law,  and  that  that  judgment  was  a  right  and  juft 
judgment;  fo  groundlefs  was  that  infinuation  which  had  been 
made  (for  fuch  an  infinuation  there  was)  in  Weftminfter-hall,  that 
fome  of  the  prefent  judges  were  of  opinion,  that  the  judgment 
in  Maiogridge's  cafe  was  not  a  legal  judgment. 

■  And  this  is  as  much  as  is  neceffary,  rather  more  than  is  neceffary, 
to  be  faid  as  to  implied  malice,  fince  there  will  be  no  cccafion  in 
this  cafe  to  look  out  for  malice  implied. 

2.  Malice  exprefs,  is  a  defign  formed  of  taking  away  another 
man's  life,  or  of  doing  fome  mifchief  to  another,  in  the  execution 
of  which  defign  death  enfues.  And  this  holds,  where  fuch  defign 
is  not  formed  again fi:  any  particular  perfon  ;  as  if  A.  having  no 
particular  malice  againft  any  particular  perfon,  comes  with  a 
general  refolution  againft  all  oppofers ;  if  the  adt  be  unlawful,  and 
death  enfue,  it  is  murder.  As  if  it  be  to  commit  a  riot,  to  enter 
into  a  park,  lord  Dacre\  cafe,  H.P.C.  47.  Moore  06.  Sav.  67. 
So  if  A  goes  with  a  refolution  to  kill  the  firft  man  he  meets,  and 
meeting  B.  kills  him,  it  is  murder  with  exprefs  malice  ;  yet  A. 
had  not  declared  any  malice  againft  B.  nor  againft  any  particular 
perfon.  Much  more  will  it  be  exprefs  malice,  when  the  mif- 
chievous  defign  is  formed  againft  any  particular  perfon,  which 
may  be  made  evident  as  well  by  circumftances  as  by  the  exprefs 
declarations  of  the  perfon  killing.     As  that  he  would  be  revenged 
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of  B.  or  that  he  would  have  his  life,  or  have  his  blood,  and  fome- 
time  after  he  kills  B.  And  that  fuch  declarations  fpoken  ferioufly, 
or  deliberately,  or  after  time  for  refledlion,  manifeft  an  expreft  ma- 
lice, no  body  can  doubt. 

Having  thus  briefly  mentioned  that  known  and  fettled  rule,  that 
there  muft  be  either  malice  exprefs  or  implied,  to  make  murder, 
and  alfo  fome  inftances  of  what  is  one  and  what  the  other  of  them  j 
I  come  to  the  prefent  cafe  before  us. 

All  the  twelve  judges  were  unanimous  in  opinion,  that  as  the 
fads  are  found  in  this  fpecial  verdift,  it  appears,  that  the  prifoner 
at  the  bar  had  exprefs  malice  againft  Mr.  Gower,  when  he  gave 
him  the   mortal  wound,  of  which   he  died:    i.  Mr.  Gower  did 
nothing  that   could   reafonably  raife  a   paffion  in  Mr.  Oneby.     He 
gave  him  no  provocation  whatfoever,  for  when  M,  Goiver  fet  the 
three  half-pence,    he    fet  them  againft  Mr.  Rich,  and   that    in  a 
jocular   manner,    therefore    that    was    no   affront   to   Mr.  Oneby. 
2..  Upon  that  Mr.  Oneby  turned  to  Mr.  Gower  in  an  angry  man- 
ner, and  gave  him  abufive  language,  and  called   him   impertinent 
puppy;  the  anfwer  of  Gower  was  not  improper,  nor  more  than 
what  might  be  expecfted,    that    whofoever  called  him   fo   was  a 
rafcal.     3.  That  as  Oneby  had  before  began  with  Gower,  by  giving 
him   abufive   language,  fo   he   then    took  up  the  glafs   bottle,  et 
magna  cum  vi  threw  it  at  Gower,  and  beat  the  powder  out  of  his 
peruke ;  if  it  had  killed  G.  it  had  been  certainly  murder ;  upon 
which  Gower  tofled  a  glafs  or  candleftick  at  Oneby.     And  the  dif- 
ference of  the   finding  in   the  fpecial    verdid:  is  obfervable,  Oneby 
threw  the  bottle  at  G.  magna  cum  w  ;  Gower  only  toffed  the  glafs 
or    candleftick    at   Oneby.     4.  When    they    fetched    their    fwords, 
Gower  did  it  only  to  defend   himfelf ;  for  the   verdidt  finds,  that 
though  G.  drew  his  fword  firft,  yet  the   prifoner  at  the  bar  being 
hindred   by  the  company  from  drawing  his  fword,  Gewer  there- 
upon threw  his  fword  away.     5.  By  the  interpofition  of  the  com- 
pany the  prifoner  at  the  bar  and  Mr.  Gower  fat  down  again,  and 
continued  in  company  for  an  hour,  after   which  Mr.  Gower  faid, 
we  have  had  hot  words,  but  you  was  the  aggrelTor,  but  I  think 
we   may  pafs  it  over,  and  offered   his  hand  to   the  prifoner;  that 
the    prifoner  at   the  bar  was  the  aggrefTor  is    true,  and  that  in  a 
violent  manner ;  this  was  fufEcient,  to   have  appeafed  Mr.  Oneby, 
hut  what  is  his  anfwer?  no,  damn  you,  I  will  have  your  blood. 
There  is  an  exprefs  declaration  of  malice,  an  exprefs  declaration  of 
a  defign  of  taking  away  Mr,  Gower?.  life.     Thefe  words    are  in- 
capable of  any  other  conftruftion.     Thefe  words  fliew   his  mali- 
cious intent,  even  in  throwing  the  bottle  at  firft ;  they  are  fpoken 
an  hour  after  the   firft  adion,  and  are  fpoken  with  deliberation. 
2  The 
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The  next  fa£t  the  jury  find  is,  that  afterwards  (not  particularly 
finding  what  interval  of  time  pafled  between  the  fpeaklng  theCe 
words,  and  what  is  found  next)  that  Mr.  Goiver,  Rich,  Hawkins 
and  Bluni  went  out  of  the  room,  with  an  intent  to  go  home, 
leaving  the  prifoner  at  the  bar  in  the  room  ;  that  the  piifoner  re- 
maining in  the  room,  called  to  the  faid  William  Gower,  faying, 
young  man  came  back,  I  have  fome  thing  to  fay  to  you.  Thefe 
words  alfo  fliew  a  plain  deliberation,  and  being  attended  with  the 
circumftances  found  before,  and  what  follows  immediately,  import 
contempt,  young  man,  are  infolent  and  imperious,  come  back, 
and  import  a  refentment  he  had  conceived  againft  Mr.  Gowery 
about  which  he  had  fomething  to  fay  to  him.  For  what  pur- 
pofe  did  the  prifoner  (lay,  after  all  the  company  had  left  the  room, 
to  go  home  ?  it  was  to  fay  fomething  to  Mr.  Gower.  What  is 
that?  Why  as  foon  as  Mr.  Gower  is  returned  into  the  room,  the 
door  was  immediately  flung  to,  and  (hut ;  and  the  reft  of  the  com- 
pany (hut  out;  and  then  after  fhutting  the  door,  a  clafliing  of 
fwords  was  heard,  and  the  prifoner  gave  Mr.  Gower  the  mortal 
wound,  of  which  he  died. 

Thefe  immediate  fubfequent  facts  {hew,  what  it  was  the  prifoner 
had  to  fay  to  Mr.  Gower;  it  was  to  carry  the  malicious  defign,  he 
had  before  declared  he  had  againft  Mr.  Gowery  into  execution,  viz. 
to  have  his  blood ;  and  he  had  it,  for  he  gave  him  the  wound  of 
which  he  died. 

To  go  farther;  if  the  prifoner  had  malice  againft  Mr.  Gower, 
though  they  fought  after  the  door  was  fliut,  the  interchange  of  blows 
will  make  no  difference ;  for  if  ^.  has  malice  againft  B.  and  meets 
Bv-and  ftrikes  him,  B.  draws,  ^.  flies  to  the  wall,  A.  kills  B.  it  is 
murder.     H.  P.  C.  42.     Kelynge  58. 

Nay,  if  the  cafe  had  been,  that  there  had  been  mutual  malice  be- 
tween the  prifoner  and  Mr.  Gower  (which  does  not  appear  to  have 
been  on  the  part  of  the  deceafed)  and  they  had  met  and  fought  upon 
that  malice ;  the  killing  Mr.  G.  by  the  prifoner  had  been  murder. 
H.P.C.  47.     I  Buljir.  86,  87.     Hob.  121.     Crompt.  21. 

The  judges  were  all  of  opinion  upon  the  facts  found  in  this  ver- 
dict, there  appeared  to  be  exprefs  malice  in  Oneby  againft  Mr.  Gower ^ 
and  then  Oneby  killing  Gower,  having  fuch  exprefs  malice  againft: 
him,  they  were  all  unanimous  and  clear  of  opinion,  that  this  was 
plainly  murder. 

Having   thus  mentioned   the   reafons,  upon  which  we   ground 
this  prefent   refolution ;  I  {hall  next  confider,  if  any  of  the  objec- 
tions 
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tions  made  by  the  counfel  for  the  prifoner  are  an   anfwer  to  thefe 
reaibns,  or  take  of  the  force  of  them. 

The  counfel  for  the  prifoner  Mr.  Onehy  infifted,  that  upon  the 
whole  verdidl  the  cafe  was  no  inore,  than  that  from  a  flight  occa- 
fion  paffionate  words  arofe,  mutual  reproaches  paifed,  the  quarrel 
was  fudden,  mutual  afHuilts  were  made,  and  on  a  fuddcn  fighring  in 
heat  of  pafiion  the  prifoner  killed  the  dcceafed ;  which  can  be  no 
more  than  manflaughter. 

That  fuch  fadl  could  amount  to  no  more  than  manflaughter, 
they  cited  the  known  cafe,  that  if  A.  and  B.  fall  out  upon  a  fud- 
den, and  they  prefently  agree  to  fight,  and  each  fetches  his  weapon, 
and  go  into  the  field,  and  fight,  and  one  of  them  kills  the  other ; 
this  is  but  manflaughter,  H.P.C.  48.  3  InJI.  57.  becaufe  the  paf- 
fion  was  never  cooled. 

In  this  cafe  (faid  they)  it  is  plain,  the  quarrel  arofe  on  a  fud- 
den ;   Mr.  Oneby's  paflion    was   raifed,  and   that  is  not  found  by 
the  jury  to  have  ever  been   cooled,    and  therefore  the  words  Mr. 
Oneby  fpoke,  no,  damn  you,  I  will    have  your    blood,  &c.  were 
only  words  of  heat  fpoke  under  the  continuance  of  the  firfl:  paflion. 
And    they   further   infifl:ed,    that   the  law    had   fixed  no  time,  in 
which  the  paflion  muft  be  took  to  be  cooled  ;  but    that  depends 
upon  circumftances,  of  which  the   jury  are  the  proper  judges.     In 
this  cafe  the  whole  time  that  pafl"ed  between  the  quarrel  and  giving 
the  mortal  wound,  was  but  little  more  than  an  hour ;  and  it  has 
been  adjudged,    that   the  paflion  fliall  not  be  took  to   be  cooled  in 
very  near  that  time  in  12  Co.  87,     Cro.  Jac.  296.     H.P.C.  48. 
Kowky's   cafe,   where   the  child   of  A.  beat   the  child  of  B.     B.'s 
child  all  bloody  ran   home  to  his  father ;  B.  the  father  ran   three 
quarters  of  a  mile,  and  beat  the  child  of  A.  by  means  whereof  he 
died  J  this  was   adjudged  to  be  only  manflaughter ;  yet  there  mufl: 
have  been  a  conflderable  time  after  B.  was  provoked  by  the  ufage 
of  his  child,  before  he  killed  A.'s  child,  becaufe  he  ran  three  quar- 
ters of  a  mile  ;  yet  it  being  one  continued  paflion  raifed  in  B.  upon 
the  beating  of  his  child,  it  was  held  this  was  only  manflaughter. 
And  in  this  prefent  cafe,  to  fliew  the  paflion  of  Mr.  Oneby,  which 
was   fuddenly  raifed,  was  not   cooled ;  the  counfel  for  Mr.  Oneby 
obferved,  that  the  jury  had  exprefly  found,  that  there  was  no  recon- 
ciliation between  Oneby  the  prifoner  and  Mr.  Gower  the  deceafed, 
from  the  time  Mr.  Oneby  firfl:  threw  the  bottle. 

This  I  take  to  be  the  chief  objedion,  upon  which  the  counfel  for 
the  prifoner  principally  relied. 
2 

In 
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In  anfwer  to  this  objedion  I  muft  firft  take  notice,  that  where 
a  man  is  killed,  the  law  will  not  prefuine,  that  it  was  upon  a  fiid- 
den  quarrel,  unlefs  it  is  proved  fo  to  be;  and  therefore  in  Lrf^j^'s 
cale,  Kelyn.  27.  it  was  agreed  upon  evidence,  that  if  A.  kills  B. 
and  no  fudden  quarrel  appears,  it  is  murder ;  for  it  lies  upon  the 
party  indidted,  to  prove  the  fudden  quarrel. 

In  the  next  place,  from  what  I  have  faid  before  it  appears,  that 
though  a  quarrel  was  fudden,  and  mutual  fighting  before  the  mortal 
wound  given  ;  it  is  by  no  means  to  be  took  as  a  general  rule, 
that  the  killing  a  man  will  be  only  manflaughter.  It  is  true,  if 
reproachful  language  paffes  between  J.  and  B.  and  A  bids  B.  draw, 
and  they  both  draw  (it  is  not  material  which  of  them  draws  firft) 
and  they  both  fight,  and  mutual  paffes  are  made;  death  enfuing 
from  thence  will  be  only  manflaughter,  becaufe  it  was  of  a  fudden, 
and  each  ran  the  hazard  of  his  life.  But  there  is  a  wide  difference 
between  that  cafe,  and  where  upon  words  A.  draws  his  fword,  and 
makes  a  pafs  at  B.  or  with  fome  dangerous  weapon  attacks  him, 
and  then  B.  draws,  and  they  fight,  and  A.  kills  B.  there  though 
there  was  a  quarrel  upon  abulive  language,  and  there  was  afterwards 
a  mutual  fighting,  yet  fince  A.  attacked  B.  with  a  weapon  or  in- 
ftrument,  which  might  have  taken  away  BJs  life,  though  they 
fought  afterwards,  that  will  be  murder.  And  this  was  agreed  by 
all  the  judges  in  the  prefent  cafe. 

But  for  argument's  fiike,  and  it  is  only  for  argument's  fake,  and 
to  give-  the  objedion  made  by  the  counfel  for  the  prifoner  its  full 
force ;  If  it  fliould  be  looked  on  here,  that  what  is  found  in  the 
former  part  of  the  verdidl  was  upon  a  fudden  quarrel,  and  only 
the  effed:  of  paffion  ;  yet  if  it  appears  upon  the  fpecial  verdidl,  that 
there  was  fufficient  time  for  this  paffion  to  cool,  and  for  reafon  to 
get  the  better  of  the  tranfport  of  paffion,  and  the  fubfequent  ads 
were  deliberate,  before  the  mortal  wound  given  ;  the  killing  of  the 
deceafed  will  be  murder. 

And  all  the  judges  were  of  opinion,  that  upon  confideration  of 
the  fads  found,  it  appeared,  there  had  been  fufficient  time  for  Mr. 
Onebfs  tranfport  of  paffion  to  cool,  and  that  he  had  deliberated, 
and  that  the  killing  of  Mr.  Goicer  was  a  deliberate  ad,  and  the  rc- 
fult  of  malice  Mr.  Oneby  had  conceived  againft  the  deteafed. 

But  before  I  mention    their  reafons,   I  muft  lay  down  this  pro-   u^'l.J^a'yrunjJ^i^^^^'*'"^ 

pofition,  which  they  all  agreed,  Wz.  that   the  court  are  judges  of    t.'<m)  em.  fkt- JtktulalfiXielt 

jhejmlice^  and_jnot  the  jury;  jnd^jhatjhe  court^are  aljb^judges.  ^^'J  ^,  ;5.  U.I.  cjc^  /fe"*-. 

_U£onjhe_fads  fburid^  the  jin^^  wasjud-   ^^.^...^  ^^i-  ^'t*^y^<^' 

9  E  '  3e^    t^i  ^i  g/^^  t^:U^ 
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den,  there^was  jimeJbMhe^afIio_n^q_coolj^  or  whether  the 

1    !'i/Vt'\  .    _..    _„i5 
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den,  there^wasjimeJbMhe^afIio_n^q_coolj^  or  whether  the  ad  was 
deliberate  or Jiot.? 

Upon  the  trial  of  the  indidtment  the  judge  direds  the  jury  thus. 
If  you  believe  fuch  and  fuch  witneffes^  who  have  fworn  Xuch  and 
fuch  fafts^  the  killing^  the  deceafed  was  with  tpalice^prepenfejex- 
prefs,  or  it  was  with  malice  itnpliedj  and  jhen  you  ought  to  fi^nd 
the^priloner  guilty  of  murder ;  but  if  you  do  not^believe  thofe  wit- 
neiTes,  tlien  you  ought  to  find  him  guilty  of  manflaughter  only: 
and  fo  according  to  the  nature  of  the  cafe,  if  you  beheve  fuch  and 
fuch  facts,  the  adt  was  deliberate,  or  not  deliberate ;  and  then  you 
/  ^       /  -^       .    /     o"ght  to  find  fo  and  fo.     And  the  jury  may,  if  they  think  proper^ 

I.Jf'f  ii*"  •^.    /..*t«^.5*.''    •     g|ve   a^ genera Werdidl^_eithe^that^lhe_p^ 

cr    f^is'3*.  or  of  manflaughter.    ^ut  if  jhey^ecline  giving  a  general  verdjdt, 

*^  ancTwill  find  the  fa£ts  fpecially,  the  court  is  to  form  theiFjiidgment 

^from  the  fads  found,  whether  there  was  malice  or  not,  or  whetlier" 
the  fadl  was  done  on  a  fudden  tranfport  of  pafllon,  or  was  an  ad:  of 
deliberation  or  not, 

Although  there  are  many  fpecial  verdids  in  indidments  for  mur- 
der, there  never  was  one,  where  the  jury  find  in  exprefs  terms,  that 
the  ad  was  done  with  malice,  or  was  not  done  with  malice  prepenfe, 
or  that  it  was  done  upon  a  fudden  quarrel  and  in  tranfport  of  paf- 
fion,  or  that  the  pafllon  was  cooled,  or  not  cooled,  or  that  the  ad 
was  deliberate,  or  not  deliberate-  but  the  collection  of  thofe  things 
from  the  facts  found  is  left  to  the  judgment  of  the  court.  Hollo- 
ncafs  cafe.  Palm.  545.  Cro.  Car.  131  fF.  Jones  198.  So  in  the 
cafe  cited  by  the  counfel  for  the  prifoner,  Cro.  Jac.  296.  Rowley'^ 
cafe,  the  jury  find  the  fact,  but  don't  find  in  exprefs  terms,  that 
the  tather,  whofe  child  was  beat,  killed  the  other  child  in  a  fudden 
heat  of  pafljon  ;  but  that  was  left  to  the  judgment  of  the  court,  upon 
the  particular  facts  found. 

But  then  it  is  objected,  that  the  law  has  fixed  no  time,  in  which 
the  pafllon  mufl:  be  fuppofed  to  be  cooled.  'Tis  very  true,  it  has 
not,  nor  could  it,  becaufe  paflions  in  fome  perfons  are  ftronger  and 
their  judgments  weaker  than  in  others ;  and  by  confequence  it  will 
require  a  longer  time  in  fome,  for  rcafon  to  get  the  better  of  their 
paflions,  than  in  others ;  but  that  muft  depend  upon  the  facts,  which 
Ihew  whether  the  perfon  has  deliberated  or  not ;  for  acts  of  delibera- 
tion will  make  it  appear,  whether  that  violent  tranfport  of  paflion 
was  cooled  or  no. 

But  thus  far  the  refolutions  of  the  judges  have  already  gone,  and 
it  has  been  adjudged,  that  if  two  fall  out  upon  a  fudden,  and  they 
appoint  to  fight  next  day,  that  the  paflion  by  that  time  muft  be 

looked 
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looked  on  to  be  cooled  ;  and  in  fuch  cule,  if  they  meet  next  day, 
and  fight,  and  the  one  kills  the  other  at  that  meeting,  it  has  hcen 
often  held  to  be  murder.     Hale  P.  C.  48. 

To  go  a  little  further :  If  two  men  fall  out  in  the  morning,  and 
meet  and  fight  in  the  afternoon,  and  one  of  them  is  (lain;  this  is 
murder ;  for  there  was  time  to  allay  the  heat,  and  their  meeting  is  of 
malice.     So  is  Legg's  cafe,  Kelyiig  zy^ 

At  the  meeting  of  all  the  judges  before  lord  Mor/ey's  trial  by  the 
peers  for  the  murder  of  one  Hajiings,  they  all  agreed,  that  if  upon 
words  two  men  grow  to  anger,  and  afterwards  they  fupprefs  that 
anger,  and  then  fall  into  other  difcourfe,  or  have  other  diverfions, 
for  fuch  a  reafonable  fpace  of  time  as  in  reafonable  intendment  their 
heat  might  be  cooled,  and  fome  time  after  they  draw  upon  one 
another,  and  fight,  and  one  of  them  is  killed  ;  this  is  murder,  be- 
caufe  being  attended  with  fuch  circumftances,  it  is  reafonably  fup- 
pofed  to  be  a  deliberate  act,  and  a  premeditated  revenge  upon  the 
firft  quarrel.  But  the  circumftances  of  fuch  an  act  being  matter  of 
fact,  the  jury  are  judges  of  them,  Kelyng  56.  The  meaning  of 
which  laft  words  is,  that  the  jury  are  judges  of  the  facts,  from  which 
thofe  circumftances  are  collected.  But  as  I  faid  before,  when  thofe 
facts  are  found,  the  court  is  to  judge  from  them,  whether  they  do 
not  fliew  the  act  was  deliberate  or  not. 

Lord  Morley  upon  his  trial  by  the  peers  was  acquitted  ;  and  after 
that  in  Eafler  term  18  Car.  2.  Broomwich,  who  was  indicted  as 
a  principal,  in  being  prefentj  aiding  and  abetting  lord  Morley  in 
the  murder  of  HajUngs,  was  tried  at  the  King's  Bench  bar.  The 
quarrel  was  at  a  tavern  ;  but  it  was  proved,  when  the  quarrel  was 
at  the  tavern,  that  lord  Morley  faid,  if  we  fight  at  this  time,  I  fliail 
have  a  difadvantage,  by  reafon  of  the  height  of  my  fhoes ;  and 
prefently  after  they  went  into  the  fields  and  fought,  lord  Morley 
\ii\\tdi  Ha  flings ;  but  while  they  were  fighting,  Broomwich  made 
a  thruft  at  Hajlings,  and  lord  Morley  clofed  in  with  Hajlings,  and 
killed  him  ;  and  (fays  the  book)  this  was  held  as  clear  evidence  of 
their  intention  to  fight,  when  they  went  out  of  the  tavern  ;  and 
the  quarrel  being  only  about  words,  and  fighting  in  a  little  time 
after,  it  was  held  murder  by  all  the  court.  And  there  need  not 
be  a  night's  time  between  the  quarrel  and  the  fighting,  to  make  it 
murder,  but  fuch  time  only  as  it  may  appear  not  to  be  done  on  the 
firft  paflion ;  for  lord  Morley  confidered  the  difadvantage  of  his 
fhoes:  and  the  court  diredled  the  jury,  that  it  was  murder  in 
Broomwich,  being  prefent  and  aiding;  but  the  jury  acqitted  him. 
I  Siii.  277,  reports  the  fame  cafe,  and  fays,  that  the  court  in  the 
direftion  to  the  jury  laid  it  down,  that  after  the  provocation  in  the 

houfe. 
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houfe,  they  fay,  this  is  no  convenient  place  (and  fo  have  reafon, 
to  iud^Te  of  conveniency)  and  appoint  another  place,  though  the 
figlit  is  to  be  piefenily;  tiiis  is  murder,  for  the  circumftances  ihcvr 
their  temper. 

In  H.P.  C.  48.  if  ^.  and  B.  fall  out,  J.  fays  he  will  not  ftrike, 
but  will  give  B.  a  pot  of  ale  to  touch  him,  B.  ftrikes,  yl.  kills 
him  J  murder. 

Two  quarrel ;  the  one  fays,  if  you'll  go  into  the  field,  I  will 
break  your  head,  and  there  one  kills  the  other  j  murder.  Crcmpt. 
25.  p.  49. 

Two  fall  out  on  a  fudden  in  the  town,  and  they  by  agreement 
go  into  the  field  prefently,  and  one  kills  the  other ;  murder.  Cromp. 
zZ-fol.  31. 

I  (ijjt/ymif/mi  M^i**^>^  From  thefe  cafes  it  appears,  that  thougli  the  law_of_E^<2ni^is^ 
Hu  Jf'tJoK  $h.  -■  Sxji  ^  fo  far  peculiarly  favourable  (Ljl^^  ^^^  word_j?eculiarly,  becaufe  _I 
firwty<t  ^.^'f^^"^-  *'°%'  know  no  otherlaw  that  makes  fuch  a^n|in(flion_be£weenjTiurder 
Ai-tra^&A.  y^j^  hn.  f^  h  ■^'*^-*-  and  manflaughter^  as  to^ermit^he  excefs  of^  angejandjiaffion 
»y»  (which  a  man  ought  to  keep  under  Tn3  govern)  in  fome  inftances_ 

to~^extenuate  the  greateft  of  private  injuries,  as  the  _taking  away_a^ 
man's  life  is ;  yet  in  thofe  cafes  it  muft  be  fuch  a  paflion,  as  for 
the  time  deprives  him  of  his  reafoning  faculties ;  for  if  it  appears, 
reafon  has  refumed  its  office ;  if  it  appears  he  reflects,  deliberates, 
and  confiders  before  he  gives  the  fatal  ftroke,  which  cannot  be,  as 
long  as  the  fury  of  pafiion  continues ;  the  law  will  no  longer  under 
that  pretext  of  paffion  exempt  him  from  the  punifliment,  which 
from  the  greatncfs  of  the  injury  and  heinoulnefs  of  the  crime  he 
juflly  deferves,  fo  as  to  lelTcn  it  from  murder  to  manflaughter. 
Let  us  fee  therefore,  whether  upon  this  fpecial  verdidt  it  appears, 
that  the  fighting  and  killing  Mr.  Goiver  was  only  done  in  heat  of 
paflion,  or  was  a  deliberate  adt.  By  what  I  obferved  before,  it 
plainly  appears,  it  was  a  deliberate  aft.  But  to  recapitulate  in  fliort: 
after  the  words  had  pafled,  and  the  bottle  was  thrown  by  the  pri- 
foner,  and  fwords  drawn  ;  by  the  interpofitiou  of  friends  they  fat 
down,  and  continued  in  company  for  an  hour  (a  reafonable  time 
under  thofe  circumftances  for  the  paflion  to  cool,  and  after  that 
hour  expired,  the  dcceafed  fays,  we  have  had  hot  words,  but  you 
was  the  oggreflor,  but  I  think  we  may  pafs  it  over,  and  at  the 
lame  time  cfi^::red  his  hand  to  the  prifoner,  which  was  enough  to 
have  appeafcd  the  prifoner  ;  to  this  Mr.  Oneby  anfwered,  no,  damn 
you,  I'll  have  your  blood,  words  exprefllng  malice,  not  paflion  : 
then  when  the  company  went  out  of  the  room,  the  prifoner  {laid, 
and  called  the  deceafed  back ;  Young  man,  come  back,  I  have 
jJ  fome- 
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ibmething  to  fay  to  you  ;  the  door  immediately  was  (hut,  clashing 
of  fwords  was  heard,  and  the  deceafed  received  the  mortal  wound 
from  the  prifoner  at  the  bar.  The  prifoner's  words  Ihew,  what 
was  his  intention,  viz.  to  take  away  Mr.  Goivers  life;  and  the  kil- 
ling him  may  properly  be  faid  to  have  been  done  upon  deliberation 
•and  confideration. 

^'  The  counfel  for  the  prifoner  in  their  arguments  infifted,  that 
there  were  feveral  circumftances  found  in  the  fpecial  verdidl  in  fa- 
vour of  the  prifoner,  which  were  a  foundation  for  the  court,  to 
'Conftrue  the  other  expreffions  to  be  only  words  of  heat,  and  that 
what  he  did  was  in  the  heat  of  his  firft  paffion,  which  was  never 

•  cooled,  and  not  out  of  malice.  As,  i.  It  is  found,  that  at  the  break- 
ing up  of  the  company  Mr.  Ofiei>y  had  his  great  coat  thrown  over 

.his  fhoulders,  from  whence  it  would  be  a  llrain  to  think  he  then 
■  intended  to  fight  with  Mr.  Cower.  2,  It  might  be  Mr.  Goicrr  who 
fliut  the  door,  who  came  back  after  he  was  out  of  the  room,  the 
•jury  not  having  found  who  Ihut  the  door.  3.  That  it  was  found, 
'there  was  no  reconciliation  between  them,  from  the  throwin<y  the 

•  bottle  at  Mr.  Gower,  But  as  to  the  firft  of  thefe  objedions,  con- 
•fidering  the  words  the  prifoner  ufed  afcer  this,  and  after  the  deceafed 

was  out  of  the  room,  and  what  followed  ;  fince  the  jury  have  found 
4his  fadl,  without  faying  any  more  about  it,  the  natural  -conftruftion 
■is,  that  this  was  only  ufed  by  the  prifoner  as  a  blind  to  the  com- 
pany, to  conceal  from  them  his  real  intention,  till  they  were  gone 
-out  of  the  room.     As  to  the  fecond,  it  ftands  uncertain  upon   the 
verdict,  but  it  is  an  uncertainty  which  can  have  no  influence  upon 
-the  prefent  determination  ;  for  if  Mr.  Goiver  had  fliut  the  door,  that 
would  not  alone  have  materially  altered  the  cafe.     As  to  the  third, 
^•fmce  exprefs  malice  before  appeared  to  be  in  the  prifoner,  the  find- 
.:ing  that  fadl  does  not  import,  that  the  firft  heat  of  paffion  continued 
^only,  but  that  the  malice  continued. 


The  counfel  for  Mr.  Oneby  farther  objected,  that  it  appeared, 
ihere  was  mutual  fighting  after  the  door  was  fhut ;  for  it  is  found, 
that  he  received  three  flight  wounds ;  then  it  is  not  found,  who 
drew  firft,  or  made  the  firft  aflault,  after  the  door  was  fhut ;  and 
it  was  poflible,  a  new  fudden  quarrel  might  then  arife,  in  which 
Mr.  Goii^er  might  be  tlie  aggreflbr ;  and  therefore  the  fpecial  verdict 
was  uncertain  in  a  material  point.  The  anfwer  to  which  is,  what 
is  faid  in  I-^^^'s  cafe,  Kelyn.  27.  cited  before  >  that  if  A,  kills  B. 
and  no  fudden  quarrel  appears,  it  is  murder ;  for  it  lies  on  the  party 
indicted,  to  prove  the  fudden  quarrel;  and  therefore  the  jury  not 
having  found  any  fuch  thing  for  the  prifoner's  benefit,  it  is  to  be 
took,  there  was  no  fuch.  This  is  faid,  fuppofing  the  latter  part 
of  the  verdict  could  be  confidered,  without  regarding  the   former 
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part  of  it ;  and  that  when  the  company  went  out  of  the  room,  the 
prifoner  and  Mr.  Go'xer  were  reconciled.  Lut  however  that  might 
have  done,  here  it  appears  there  was  no  reconciJiation,  and  iherefcre 
there  can  be  no  imagination  of  a  new  original  quarrel  in  the  room, 
after  the  door  was  fliut.  And  as  to  the  flight  wounds  tiie  prifoner 
received,  that  is  immaterial,  for  he  having  malice  againft  Mr.  Go-wer, 
though  there  was  mutual  fighting,  and  the  prifoner  was  wounded, 
•yet  when  he  killed  Mr.  Gower  it  will  be  murder. 

The  laft  fad  in  the  fpecial  verdidl,  which  they  relied  on  was, 
v/hen  Mr.  Gower  was  asked  upon  liis  death-bed,  whether  be  had 
received  his  wouads  in  a  manner  among  fwordfmen  called  fair,  he 
anfwered  I  think  I  did ;  whereby  the  deceafed  ftiewed,  he  was 
ilitisfied  the  afl;  was  fair.  The  anlwer  to  which  is  plain,  that  if  ^. 
have  malice  againft  B.  and  they  meet  and  fight,  though  the  fight  is 
never  fo  fair  according  to  the  laws  of  arms,  yet  if  ^.  kills  B.  it  will 
be  murder. 

The  cafes  the  counfel  for  the  prifoner  principally  relied  on  to  make 
this  fa6t  only  manflaiighter,  were  Rowley's  cafe,  12  Co.  87.  and 
Turners  cafe,  Comberbatcb  407,  8. 

As  to  t2  Co.  87.  the  cafe  was,  that  two  boys  figKtirg  together, 

the  one  of  them  was  fcratched  in  the  face,  and  he  blid  a  gieat  deal 

at  the  nofe.  and  fo  he   ran  three  Quarters  of  a   mile  to  ijis  father. 

who  feeing  him  very  bloody,  took  in  his  hand  a  cudgel,  and  went 

three  quarters  of  a  mile  to  the  other  boy,  and  {truck  him  upon  the 

head,  upon  which  be  died;  and  it  was  held  but  manflnughter,   for 

Note, Thefe    ^^^  paflion  of  the    father  continued.     And   there  is  no  tin)e,  that 

«re  the  words  the  law  Can  detennine,  that  is  was  fo  kttled,  that  it  fhould  be  ad- 

,of  izCo.  87.  judged  nialice  prepenfe. 

To  which  the  anfwer  is  plain  for  the  r^eafon  given  in  Cro.  Jac. 
296.  which  is  the  fame  cafe,  that  the  father  having  no  anger,  be- 
fore, but  being  provoked  upon  the  complaint  and  fight  of  his  fon's 
blood,  and  in  tliat  anger  beating  him,  of  which  he  died  ;  the  lavr 
adjudged  it  to  be  upon  that  fudden  paflion.  But  that  is,  con- 
fldciing  what  has  been  faid  before,  clearly  diflinguifliable  from  the 
prefent  cafe;  befidcs  it  may  be  added,  it  was  but  a  little  cudgel  he 
ftruck  with,  from  which  no  fuch  fatal  event  could  be  reafonably 
expeded. 

Turner's  cafe  was  this ;  his  wife  complained,  the  boy  had  not 
cleaned  her  clogs,  upon  which  Mr.  Turner  took  up  a  clog  and 
fl:ruck  him  on  ihe  head,  and  killed  him;  and  though  there  was  no 
otlier  provocation   it   was  held  only  manflaughter.     But  the  reafon 

of 
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of  that  was,  becaufe  the  clog  was  fo  fmall,  there  could  be  no  de- 
ii'Tn  to  do  any  great  harm  to   the  boy,  much  lefs  to  kill  him  ;  and 
a  mafter  may  corred  a  fervant  in  a  reafonable  manner  for  a  fault. 
And  lord  chief  juftice  Holt,  in  Comberbatch  408.  fays,  that  in  that 
cafe  it   was  an    unlikely  thing,  meaning  that  the  clog  fliould  kill 
the  bov.     The  counfel  for  the  prifoner  being  apprehenfive  of  the 
authority  of  Mawgridges  cafe,  Kely?ig.    119.  befides  the  obferva- 
tions    they   had  made,  mentioned   before,  to    induce  the  court  to 
look  upon  that  judgment  as  not  warranted  by  law  j  endeavoured 
to  diflinguifti  the    prefent  cafe   from   it,  fuppofing  it    to  be   law. 
And   I  ft,  they  faid,  that  in  Mawgridges  cafe    the  bottJc  hit  Mr. 
-Cope   and    ftunned   him;    but  here   the  bottle   did    not   hit   Mr. 
Gower,  but  only  brufhed  fome  powder  out  of  his  peruke,     adly,  In 
Mawgridges  cafe  the  bottle  was  full  c^  wine  j  here  it  is  not  found 
to  have  been  fo,  and  therefore  muft  be  took  to  have  been  empty ; 
and  the  fize  of  the  bottle  does  not  appear,  it  might  be  very  fmall. 
3dly,  Mawgridge  drew  his  fword  immediately  after  throwing  the 
bottle    without    intcrmiffion ;    here  Mr.   Gower  s   fword  was  firft 
drawn.     4thly,  Mr.  Cope  never   drew ;  here  Mr.  Gower  not  only 
■drew  the  firft,  but  clafhing  of  fwords  were  heard,  fo  there  muft 
have  been  fighting. 

It  is  very  true  (fo  far  as  thefe  fads  will  make  a  difference)  this 
-prefent  cafe  is  diftingui(hable  from  Mawgrtdge's  cafe ;  for  that  cafe 
was  determined  only  upon  an  implied  maiice  (but  as  I  faid  before, 
was  very  rightly  and  juftly  determined,  as  we  all  agreed);  for  ftriftly 
and  properly  fpeaking,  although  the  word  exprefs  malice  is  men- 
tioned in  the  reafon«  given  for  that  refolution,  yet  it  v/as  but  malice 
implied.  But  ftill  this  way  of  diftinguifhing  the  prefent  cafe  from 
MawgriJge's  will  be  of  no  fervice  ro  the  prifoner ;  becaufe  though 
all  the  judges  held,  this  cafe  was  diftinguifhable  from  Mawgn'dge's 
•cafe;  it  was  in  refped  that  this  was  a  much  ftronger  cafe  as  to  the 
murder,  the  jury  having  found  fads  which  {hew  Mr.  Oneiy  had  an 
exprefs  malice  agdinft  Mr.  Goiver.  Upon  the  whole  matter  this 
court,  with  the  concurrent  opinion  of  all  the  other  judges,  is  of 
opinion,  that  the  prifoner  at  the  bar  John  Oneby,  by  this  fpecial 
verdid  is  found  guilty  of  murder. 

The  prifoner  being,  after  this  refolution  pronounced,  intituled 
hy  the  courfe  of  the  court  to  have  four  days  to  move  in  arreft  of 
judgment,  he  was  fent  back  to  Newgate,  and  a  rule  for  bringing 
him  up  to  receive  judgment  the  end  of  the  week  was -made;  before 
which  time  an  account  came  of  the  death  of  his  late  Majefty  at 
Ofnahrug  the  1  ith  of  June.  And  afterwards  at  the  time  appointed 
by  the  rule  he  was  brought  to  the  bar,  and  judgment  was  pronoun- 
vCcd   againft  him,  and  execution  awarded.     After  which  a  pretty 
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ilfong.  appHcation  was  made  to  his  Majefty  King  Gforge  the  fecond 
_f)r_ajx2aeye  ;  but_he_was_plealed  to  declare,  that  the  judges  having 
ad'iudged  the  prifoner  guilty  of  murder^jhe  law  fliould  take  its  courfe. 
In  which  attempt  the  prifoner  not  fucceeding,"TieTcilled  himfelf  in 
Neii'gate  in  the  night  before  the  day  appointed  for  his  execution,  by 
cutting  through  the  great  artery  in  his  arm  with  a  razor,  by  which 
:  he  bled  to  death. 

Memorandum,  As  foon  as  I  had  delivered  this  refolution,  I 
defired  my  brothers  Fortefcue,  Reynolds  and  Probyti,  that  if  they 
difapproved  any  thing  I  had  laid  down,  they  would  exprefs  their 
difapprobation  j  but  they  publickly  declared,  they  concurred  in 
Gnmibus. 

Thomas  Warren  verf.  Matthew  Gonfett; 

s.c.sstra.  Iiitr.  HH.  ']  Gco.  C.  B.  Rot.  1556.  and  Hil.  8  Gea. 
^^^-  B.R.     Rot.  47. 

^h^'^'^'^  'TT'RROR  on  a  judgment  given  in  the  Common  Pleas  in  an  ac- 
abiewaTpe-  i— '  tion  of  debt  for  2800/.  brought  by  Confett  againft  Warren, 
oolty-  upon  a  covenant  to  pay  that  fum  in  cafe  the  plaintiff  and  defendarvt 

did  not  perform  the  covenants  in  an  indenture  for  the  transfer  of 
and  payment  for  fhares  in  the  We  IJIj  Copper  company ;  in  which 
the  plaintiff  below  Matthew  Confett  declared,  that  the  19th  oi  Aug. 
J  720,  by  a  certain  indenture  made  between  the  plaintiff  and  defen- 
dant (one  part  of  which  fealed  by  the  faid  Warren  the  plaintiff 

■  Confett  produced  in  court)  the  faid  Confett  for  the  confiderations  in 
the  faid  indenture  mentioned  for  himfelf,  &c.  covenanted  and 
agreed  with  the  faid  Warren,  6fc.  that  upon  payment  to  him,  ^c. 
of  1400/.  he,  ^c.  would  transfer  to  the -faid  Warren  twenty  five 
fhares  in  the  flock  of  the  governor  and  company  of  the  copper 
miners  \n  Wales,  when  and  as  foon  as  the  transfer  book  of  the  faid 
governor  and  company  fhould  be  open,  &c.  and  that  the  faid  Warren 
covenanted  with  the  faid  Confett  by  the  faid  indenture,  that  he,  &c. 
would  not  only  accept  the  faid  twenty  five  fhares,  but  would  upon 
transfer  thereof  pay  to  the  faid  Confett,  &c.  the  faid  fum  of  1400/. 
in  full  foi:  the  purchafe  of  the  premiifes  j  and  for  the  performance 
of  the  covenants,  payment  and  agreements  aforefaid,  on  the  part 
and  behalf  of  the  faid  refpedive  parlies,  ^c.  each  obliged  himfelf, 
his  heirs,  &c.  to  the  other  of  them,  ^c.  in  the  penal  fum  of 
2800/.  By  the  faid  indenture  ^  and  the  plaintiff  below  Matthew 
Confett  in  fad  fays,  that  after  making  the  faid  indenture,  -viz.  23d 
o{  jduguft  1720,  the  faid  transfer  book  of  the  faid  governor  and 

■  company  firfl  opened  after  the  making  the  faid  indenture,  and  that 
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he  the  faid  MattLviv  Conjett  did  in  due  form  of  law  transfer  the 
faid  twenty  five  fliares  to  the  faid  "Thomas  Warren,  of  which  he  had 
notice ;  but  the  faid  defendant  Thomas  Warren  refufed  to  accept 
the  faid  transfer,  and  has  not  paid  the  faid  1400/.  to  the  faid  Con- 
jett ;  per  quod  adlio  accrevit  to  the  faid  Confctt  to  demand  and  have 
of  the  faid  Thomas  Warren  the  faid  2800.  To  which  the  defendant 
Warren  pleaded,  quod  ipfe  non  debet  praediSlo  Mattheo  Conjett  prae- 
di£las  2800  /.  nee  aliquefn  hide  denariiim,  &c.  et  de  hoc  ponit  fe 
Juper  patriam.  To  this  Confett  the  plaintiff  below  demurred,  and 
^ewed  for  caufe,  quod  praediBus  the  defendant  Warren  rejpondtt 
materiae  pro  infraSiiotie  convention^  ajjignatae,  fed  placita-vit  gene- 
rale  placitum  in  hiijufmodi  eafu  non  adinijjibile,  &c.  The  defen- 
dant joined  in  demurrer  and  in  the  Common  Pleas  judgment  was 
given  for  the  plaintiff  Confett.  Upon  which  judgment  Warren 
brought  this  writ  of  error.  And  it  was  argued  for  the  plaintiff  in 
error  by  Mr.  Reeve,  and  by  Mr.  ferjeant  Darnall  for  the  defendant 
in  error,  in  Mich.  Term.  11  Geo.  iy2/\..  And  it  was  argued  in 
this  Trin.  term  by  Mr.  Fazakerley  for  the  plaintiff  in  error,  and  by 
Mr.  ferjeant  Chappie  for  the  defendant  in  error.  And  the  fingle 
queflion  that  was  made  was,  whether  ;;//  debet  is  a  good  plea  to 
debt  brought  for  the  penalty  upon  thefe  articles  ?  And  it  was  infifled 
upon  by  Mr.  Reeve  and  Mr  Fazakerley,  that  it  was  a  good  plea, 
and  that  therefore  judgment  ought  to  have  been  given  for  the  defen- 
dant by  the  court  of  Common  Pleas. 

The  counfel  for  the  plaintiff  in  error  agreed,  that  where  debt  is 
brought  upon  a  judgment,  or  upon  a  fingle  bill,  the  defendant  can- 
not plead  ?iil  debet ;  becaufe  by  the  judgment  or  fingle  bond  the 
defendant  does  appear  to  be  indebted,  and  the  difcharge  muft  be 
by  matter  of  as  high  a  nature.  So  in  debt  upon  a  bond  with  con- 
dition for  payment,  nil  debet  is  no  plea;  for  the  plaintiff  declares 
only  upon  the  bond,  and  the  defendant  muft  pray  oyer  of  the 
bond  and  condition,  or  if  the  bond  is  defeafanced  by  a  diftind  deed 
he  muft  plead  that  defeafance,  and  fhew  he  has  performed  the  con- 
dition of  the  bond,  or  the  agreement  in  the  defeafance.  But  here  . 
it  was  not  enough  for  the  plaintiff  to  fet  out  the  articles,  but  it 
was  abfolutely  neceffary  for  him  to  aver  the  fads,  to  intitle  him  to 
the  adlion,  as  that  he  had  transferred,  and  that  the  defendant  had 
not  accepted  the  twenty  five  fhares  and  paid  the  J400/.  fo  that  this 
adion  is  not  barely  founded  on  the  articles,  but  on  the  defendant's 
not  performing  the  fads  in  the  articles ;  and  in  fuch  cafe  the  de- 
fendant is  not  eftopped,  to  fay  he  owes  nothing,  becaufe  the  caufe 
of  adion  arifes  from  fad,  and  not  barely  from  the  deed.  And 
therefore  in  debt  for  rent  upon  a  leafe  by  indenture,  the  defendant 
may  plead  payment,  or  levied  by  diftrefs,  et  fc  nil  debet.  Every  9  Ed.  4.  5; 
•day's  experience  fliews,  that   a  general  nil  debet  is  a  good  plea  to  pl-  '7- 

9  G  debt 


IC02    Trio.  Term  13  Geo.  i.  &  i  Geo.  2. 


debt  for  rent  upon  a  leafe  by  indenture.  Where  matter  of  fad  is 
mingled  with  record,  it  is  triable  per  pais.  Hob.  244.  Peter  ver- 
fus  Stiiflord.  And  in  fuch  cafe  nil  debet  is  a  good  plea,  as  in  debt 
for  taking  fcavage  contra  formam Jiatiiti.  zi  H.  j.  14.  Br.  IJJ'ue 
join  23.  So  in  any  adlion  of  debt  upon  a  ftatute,  becaufe  the  ac- 
tion is  grounded  on  the  fadt  as  well  as  on  the  ftatute.  In  debt  for 
an  efcape  of  a  perfon  took  in  execution  upon  a  judgment  by  capias 
ad  fatisfaciendum^  nil  debet  is  a  good  plea,  i  Saund.  38.  Jones 
verfui  Pope ;  yet  fuch  adion  of  debt  is  not  barred  by  the  ftatute 
of  limitations.  So  in  debt  for  tithes,  yet  thofe  adions  are  ground- 
ed upon  ftatutes  Cro.  Car.  513.  Tallery  verf.  Jackjon.  So  in 
debt  upon  a  judgment  recovered  againft  an  adminiftrator  upon 
fuggefting  a  devajlavit,  the  defendant  may  plead  nil  debet,  and  fo 
Mr,  Reeve  faid  it  was  held  by  lord  chief  juftice  Ho//  in  the  cafe  of 
tSalk.  314.  Berwick  verf.  Andrews ,  Mich.  2  Atin.  And  yet  to  debt  upon  a 
judgment  nil  debet  is  no  plea.  Therefore  they  concluded,  that  in 
this  cafe  the  adion  of  debt  not  being  barely  founded  upon  the  arti- 
cles, but  upon  the  fad  alfo  (in  not  accepting  the  fliares,  and  in  not 
paying  the  1400/.)  nil  debet  was  a  good  plea;  and  the  judgment 
•  given  in  the  Common  Pleas  for  the  plaintiff  there  was  erroneous,  and 
ought  to  be  reverfed. 

On  the  other  fide  it  was  argued  by  Mr.  ferjeant  Darnall and  Mr. 
ferjeant  Chappie,  that  the  plea  was  an   ill  plea,    and   that  judgment 
ought  to  be  affirmed,  They  admitted,  that  in  debt  for  rent  (though 
referved  by  indenture)  or  for  an  efcape,  or  upon  a  ftatute,  nil  debet 
would  be  a  good  plea ;  becaufe  the  foundation  of  the  adion    is  a 
meer  fad,  as   the  arrears  of  rent,  the  efcape,  or  the  doing  the  ad 
prohibited  by  the  ftatute.     So  on  the  other  hand,  where  the   adion 
is  grounded  upon  a  record,  or  fpecialty,  nil  debet  is  no  plea,   3  Lev. 
170.    Tyndal  verf.  Hutchinjbn.     Covenant  upon    an    indenture    of 
leale,  and  breach  was  affigned  in  non-payment  of  rent  according  to 
the   covenant  in   the    indenture;  the  plaintiff  demurred  generally ; 
and  adjudged  per  totam  curiam,  that  ml  debet  is  no  plea  in  this  cafe 
2  Keb.  347.    upon  the  indenture,     [But  that  was  a   plea  of  nil  debet  to  a  breach 
Shelbury  verf.  in  an  adion  of  covenant.]     But  as   to  the   prefent  cafe  they  faid, 
^'"'''         there  had  been  many  adions  of  the  very  like  nature  as  this  brought 
of  late  years,  and  it  never  had  been  before  attempted,   to  plead  fuch 
a  plea;  and  if  it  fliould  be  admitted,  it  would  put  plaintiffs  under 
inluperable  difficulties,  and  to  great  and  unneceflary  expenfes.     For 
they  muft  bring  vvitnelTcs,  to  prove  the  execution  of  the  deed  or  ar- 
ticles, that  the  contrad  was  regiftred,   when  the  books  firft  opened, 
that  he  tendred  the  ftock,  foV,     On  the  other  hand,  the  defendant 
cannot  be  prejudiced,  by  confining  him,  as  hitherto  has  been  pradi- 
fcd,  to  aiifwer  the  fads  in   the  declaration,  or  deny  the  deed  if  he 
will,  or  to  plead  the  contrad  was  not  regiftred,  ^c.     And  by  the 
I  leave 
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leave  of  the  court  he  may  have  liberty  to  plead  more  than  one  of 
thefe  things,  whereby  he  will  be  fecure  of  relying  upon  all  proper 
defenfes,  and  the  plaintiff  will  by  the  plea  have  pointed  out  to  him 
what  will  be  neceffary  for  him  to  come  prepared  at  the  trial  to 
prove.  But  they  principally  relied  on  the  cafe  oi  Smith  verf.  White-  Smith  verf. 
head,  faid  by  them  to  be  adjudged  Tri7i.  9  Geo.  B.  R.  that  in  debt  Whitehead, 
brought  by  the  plaintiff  as  affignee  of  the  (lieriff  upon  a  bail-bond, 
nil  debet  was  no  good  plea  ;  which  comes  up  to  this  cafe,  becaufe  the 
defendant  is  not  concluded  by  the  affignment  of  the  fheriff,  being  as 
to  him  a  ftranger,  but  as  a  matter  of  fad,  as  alfo  the  arreft,  &€. 
which  Forte/cue  juftice  faid  was  fo  adjudged.  And  it  was  adjudged 
Paf.  10  Geo.  between  Sir  John  Williams  et  al'  verf.  Webb,  in  this 
court,  that  in  an  adlion  of  debt  brought  by  affignees  of  commiffioners 
of  bankrupts,  nil  debet  was  held  an  ill  plea.  Therefore  they  con- 
cluded this  plea  was  ill,  and  judgment  ought  to  be  affirmed. 

And  of  that  opinion  was  the  whole  court.  For  there  is  a  diffe- 
rence, where  the  fpecialty  is  but  an  inducement  to  the  adion,  and 
matter  of  fad  is  the  foundation  of  it,  there  nil  debet  will  be  a  good 
plea ;  as  in  debt  for  rent  by  indenture,  the  plaintiff  need  not  fet 
out  the  indenture  ;  fo  in  debt  for  the  efcape,  or  on  a  devajlavit 
againft  an  executor,  the  judgment  is  but  inducement,  and  the  efcape 
and  devajlavit  are  the  foundations  of  the  adion  :  but  where  the  deed 
is  the  foundation,  and  the  fad  is  but  inducement;  nil  debet  is  no 
plea,  as  in  this  cafe,  the  articles  are  the  foundation  of  the  adion  ; 
and  therefore  they  held,  nil  debet  was  no  good  plea,  becaufe  it  would 
make  the  jury  judges  of  the  validity  of  the  deed.  Befides,  this  ha- 
ving been  never  attempted  before,  where  there  have  been  abundance 
of  adions  of  this  nature,  is  a  ftrong  argument,  that  it  was  generally 
taken,  this  plea  could  not  be  pleaded,  which  otherwife  the  counfel 
for  defendants  would  certainly  have  advifed  their  clients  to  have 
pleaded,  fmce  it  would  have  been  of  fo  great  advantage  to  them, 
and  have  put  the  plaintiffs  under  very  great  difficulties.  And  the 
chief  juftice  Raymond  and  juftice  Reynolds  relied  much  upon  the  au- 
thority of  the  cafe  of  Smith  verf.  Whitehead,  which  they  took  to  be 
a  very  oppoftte  cafe.  Judgment  was  affirmed.  TuefJay  June  the 
6th,  1727.     See  Hardr.  332. 


Thomas 
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Thomas  and  John  Blake  verf.  John  Dodemead  and  Sarah 
his  wife,  late  Sarah  Ajftrill. 

Intr.  'Trin.    12   Geo.     Rot.    529.    et    Intr.    Pafchae 
s.  c.  2  stra.  1 3  Geo.     B.  R.     Rot. 

775- 

Where necef-  T7  RR  OR  upon  a  judgment  given  in  the  Common  Pleas  againft 
farytolaya  \_j  John  and  Thomas  Blake  in  a  fcire  facias  brought  there  by 
venue.  Dodemead  and  his  wife,  which  fet  out,  that  the  laid  Sarah,  dum 

fola,  recovered  againft  the  Blakes  600/.  debt,  and  20/.  cofts,  exe- 
ciitio  tamen  jiuiicii  praediSli  adhuc  refiat  facienda,  ac  praediSla  Sara 
poft  redditionemjudicii  fraediSli  cepit  in  viru}7i  praediSlum  Johamiem 
Dodemead,  &c.  the  defendants  veniunt  et  defendimt  vim  et  injuriam 
quando,  &c.  et  petunt  judicium  de  narratione  praedi^a,  quia  di- 
cunt,  quod  narratio  praediSla  materiaque  in  eadem  contenta  minus Juf- 
Jicientia  in  lege  exifiunt,  &c.  and  (o  demur,  and  (hew  for  caufe,  that 
the  plaintiffs  Dodemead  et  uxor  non  ojlendunt  curiae  hie  diem  nee  lo- 
cum in  qui  bus  diSla  Sara  cepit  praediSlum  "Johannein  D.  in  virum 
J'uum,  &c.  Et  praediBi  Johannes  D.  et  Sara  dicunt,  quod  ipfi 
per  aliqua  praeallegata  ab  executione  J'ua  de  debito  et  dampnis  prae- 
diSiis  verfus  praefatum  T.  B.  et  J.  B.  habenda  praecludi  fion  debe?tt, 
quia  dicwit,  quod  breve  de  fcire  Jacias  praediSlum  materiaque  in  eo- 
dem  contenta  bona  et  fufficientia  in  lege  exifiunt  ad  ipjos  J.  D.  et  S. 
executionem  fuam  praediSlam  verfus  praediBos  T.  B.  et  J.  B.  manu- 
tenendum,  &c.  And  judgment  was  given  in  the  Common  Pleas  for 
the  plaintiffs  Dodemead  and  his  wife.  Upon  which  a  writ  of  error 
being  brought,  it  was  argued  by  ferjeant  Hawkins  and  Mr.  Lee  for 
the  plaintiffs  in  error,  that  the  writ  was  ill ;  becaufe  no  place  was 
alleged,  where  the  plaintiffs  in  the  original  aflion  were  married. 
For  where  a  thing  is  alleged  as  a  h&.,  and  is  material,  it  is  traverfable, 
and  in  fuch  cafe  it  is  necelTary  to  allege  a  place  where  it  was. done. 
Now  here  Sarah's  taking  Dodemead  for  her  husband  is  a  material 
faft  to  intitle  them  to  this  fcire  facias  upon  that  judgment  recovered 
againft  the  defendants  by  Sara  dum  fola ;  and  therefore  a  place 
ought  to  he  alleged,  where  fne  took  him  for  her  husband.  35  H'. 
6.  50.  In  debt  brought  by  A.  againft  B.  A.  declared  that  B. 
granted  to  the  plaintiffs,  an  annuity,  till  yf.  was  promoted  to  a 
competent  benefice  ;  and  (hewed,  that  he,  viz.  A.  fuch  a  time 
took  a  wife,  and  that  the  annuity  was  in  arrear  before  he  took 
this  wife  amounting  to  the  fum  demanded:  and  the  declaration 
was  adjudged  to  be  naught,  becaufe  the  plaintiff  had  not  alleged  a 
place,  where  he  took  his  wife.  Oisen  23.  lord  Dacre's  cafe.  In 
debt  upon  an  account  taken  before  auditors  affigned,  the  declara- 
tion 
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tion  did  not  allege  a  place  were  the  auditors  were  affigned.  Moore 
i;2y.  Mathiiris  verf.  IVeftreray,  in  covenant  againd  a  leffce  by  af- 
iignee  of  the  reverfion  of  the  term  for  years  (out  of  which  the  de- 
fendants leafe  was  derived)  the  defendant  pleaded,  he  had  affigned 
Lis  term  before  the  grant  to  the  plaintiff,  and  held  ill ;  becaufe  he 
did  not  allege  a  place  where  he  affigned  the  term.  And  Hob.  233. 
when  a  material  fadl  and  traverfable  is  alleged,  a  place  muft  be  laid, 
where  it  was  done.  And  2  Lev.  227.  Chapman  verf.  Fothergill. 
And  in  a  J'cire  facias  as  here,  the  party  intitled  to  the  benefit  of 
the  judgment  marries,  a  place  where  the  marriage  was  is  alleged, 
Co.  Intr.  623.  Thefaurus  brevium  118,  119.  This  might  be  good 
after  a  verdift,  but  in  this  cafe  there  is  a  fpecial  demurrer,  and  this 
defedl  fliewn  for  caufe.  2.  It  was  urged  for  the  plaintiff  in  error, 
that  he  had  demurred  in  the  common  pleas  to  the  declaration,  where- 
as there  was  no  declaration,  but  only  the  writ  oi'  J'cire  facias ;  and 
the  plaintiff  below  had  joined  in  demurrer  in  maintenance  of  his 
writ ;  and  therefore  this  was  a  difcontinuance. 

But  it  was  argued  by  Mr.  Reeve  and  Mr.  Strange  e  contra  for  the 
defendants  in  error,  that  the  judgment  was  well  given.  And  they 
infifted,  this  was  only  a  furmife  relating  to  the  perfon  of  the  plaintiff, 
and  was  but  in  nature  of  an  exception  in  abatement;  and  that  as  to 
matters  which  go  in  abatement  of  a  writ  only,  it  is  not  neceffary 
to  lay  a  venue.  1  Salk.  6.  Lett  verf.  Mills.  The  defendant  plead- 
ed, quod  fufcepit  orJinem  militarem  ct  jam  miles  exiflit ;  and  it  was 
held,  there  need  be  no  venue,  where  he  was  knighted ;  for  any  thing 
that  concerns  the  perfon  fliall  be  tried  where  the  adtion  is  laid,  i 
Salk.  2.  Wefi  verf  Sutton.  And  they  faid,  that  the  precedents  in 
the  Common  Pleas  were  generally  as  this  is.  In  Officina  breviwn  259, 
&  283.  there  are  two  J'cire  facias' s  juft  as  this,  in  the  like  cafe. 
2.  As  to  the  other  objection,  they  faid  this  could  be  no  difcontinu- 
ance, for  though  the  plaintiff  in  error  demurred  in  the  Common 
Pleas  wrong,  yet  the  plaintiff  below  has  not  joined  in  that,  but 
has  made  his  demurrer  proper  and  right.  And  therefore  they  pray- 
ed, the  judgment  might  be  affirmed.  And  yiine  the  6th,  upon  the 
authority  of  feveral  precedents  cited,  and  for  the  faid  reafons  given 
by  the  counfel  for  the  defendant  in  error,  judgment  was  affirmed. 
And  this  does  not  clafh  with  any  of  the  cafes  cited  on  the  plaintiff 
in  error's  behalf;  becaufe  thofe  were  oi  material  fads,  which  went 
to  the  point  of  the  adion,  and  did  not  barely  go  to  the  perfon  or 
point  of  the  writ,  and  therefore  a  venue  ought  to  be  laid  as  to 
them. 


H  The 
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Convidlion  by 
the  Commif- 
fioners  of 
Hackney- 
coaches. 


The  King  agai?iji  Thomas  Betts. 

TH  E  defendant  was  committed  by  the  commifiioners  for  licen- 
cing Hackney  coaches,  upon  an  information  exhibited  before 
them  by  one  Timothy  Bowyer  the  informer  againft  the  defendant, 
for  that  the  defendant  the  14th  of  July  12  Geo.  prefumed  to  (land 
and  ply  with  a  coach  and  horfes  for  hire  at  Wbitechappel  bars  in 
the  open  ftreet,  within  the  weekly  bills  of  mortality,  and  then  and 
there  drove  his  coach  with  horfes  for  hire  from  thence  to  places 
within  the  weekly  bills  of  mortality,  contra  formam  Jiatuti,  not 
being  a  perfon  licenced  purfuant  to  the  act  of  parliament ;  and  the 
commilTioncrs  gave  judgment  againft  him,  that  he  fliould  forfeit 
5/.  Z2C. 

This  information  was  grounded  upon  i  Geo.  cap.  57.  feSl.  3. 
whereby  it  is  enaded,  that  from  and  after  the  24th  oi^iine  1715, 
no  perfon  or  perfons  Ihall  prefume  to  ftand,  ply,  or  drive  for 
hire  with  any  coach  whatfoever,  hearfe,  or  coach-horfes,  or  fhall 
let  to  hire  any  mourning  coach  or  coach-horfes  to  attend  or  wait 
on  any  funeral,  within  the  cities  of  London  and  Weftminjler,  or 
fuburbs  of  the  fame,  or  within  the  parifhes  or  places  within  the 
weekly  bills  of  mortality,  except  fuch  as  fliall  be  licenced,  Gfc. 
under  penalty  of  forfeiture  of  ^  /.  £fc.  The  fadl  ftated  by  the  com- 
miffioners,  as  proved  by  the  vvitnefTes,  and  confefTed  by  the  defen- 
dant, was  this,  '■oiz. 

That  the  defendant  the  faid  14th  of  July,  and  long  before,  and 
ever  fince,  was  a  common  ftage-coachman,  ufing  to  drive  a  ftage- 
coach  between  Bow  in  the  county  of  Middle fex,  being  a  place 
without  the  pariflies  and  places  within  the  bills  of  mortality,  and 
the  faid  Whitechappel  bars  in  the  parifli  of  Whitecbnppel  in  the  coun- 
ty of  Middle/ex,  being  within  the  pariflies  and  places  within  the 
weekly  bills  of  mortality  ;  and  at  the  time  mentioned  in  the  in- 
formation, viz.  the  faid  14th  day  of  y?^/y,  flood  with  his  ftage-coach 
and  horfes  in  the  high  ftreet  at  the  faid  place  called  Whitechappel 
bars,  and  plied  and  offered  for  hire  to  carry  any  perfons  wanting 
fuch  carrir.ge  to  Bow  or  Stratford  in  his  ftage-coach ;  and  that  the 
defendant  then  and  there  took  into  his  ftage-coach  three  perfons,  and 
carried  them  thence  in  his  ftage-coach  to  a  place  called  IVhitechappel 
turnpike,  being  a  place  within  the  weekly  bills  of  mortality,  and  there 
at  IFhitechappel  turnpike  the  defendant  in  the  way  from  Whitechappel 
aforelaid  to  Boiv  and  Stratford  aforefaid  fet  down  out  of  his 
ftage  coach  one  of  the  faid  three  perfons,  and  received  of  him  fix 
pence   for   his   hire,    for    carrying   him,   &c,  that    the   defendant 

drove 
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drove  his  coach  from  thence,  and  carried  the  two  other  perfons  from 
thence  to  Bow,  and  there  fet  them  down,  and  received  of  each  of 
them  6  J,  for  hire,  for  carrying  them  in  his  ftage  coach  ;  and  that 
the  defendant  before  in  that  <lay  had  come  witii  his  ftage-coach  from 
Boia,  and  had  not  fet  up  his  ftage  coach  at  any  inn  or  at  any 
other  place,  but  ftood  with  his  faid  ftage-coach  and  borfes  in  the 
faid  high  ftreet  plying  as  aforefaid,  and  had  no  licence  to  carry  per- 
fons in  his  faid  ftage-coach  for  hire. 

This  convidlion  being  removed  into  the  King's  Bench  by  certio- 
rari, Mr.  Abney  moved  to  quadi  it,  becauic  the  fait  ftated  in  the 
convid:ion  was  not  an  ofFenfe  within  the  a£t  of  parliament  of  i  Geo. 
c.  ^y.  fi5l.  3.  nor  within  any  of  the  afts  about  licencing  coaches, 
^c.  Mr.  Keeve  e  contra  for  the  King.  But  the  court  were  of  opi- 
nion, this  was  not  within  the  adls ;  for  (he  defendant  did  not  ply  to 
drive  or  carry,  or  drove  or  curried  perfons,  only  within  the  weekly 
bills  of  mortality,  but  he  plied  with  his  ftage-coach  to  carry  them 
the  ftage  he  drove,  viz.  to  Bow  or  Stratford  j  and  though  the  party 
was  fet  down  within  the  weekly  bills,  viz.  at  PFhitechappel  iuvn^\kQ, 
yet  he  paid  for  the  whole  ftage.  liut  if  the  defendant  had  took  lefs 
than  his  hire  for  the  whole  ftage  ;  in  this  cafe  the  court  inclined  to 
be  of  opinion,  that  would  have  been  within  the  ads  of  parliament. 
2.  The  court  held,  that  par.  3  of  i  Geo.  c.  ^j.  was  made  to  prevent 
plying  or  driving  for  hire,  or  letting  coaches  or  horfes  for  hire,  to 
wait  and  attend  upon  funerals,  which  was  not  this  cafe.  The  con- 
vidion  was  quaftied,  Jwje  7,   1727. 

William  Townfend  againjl  Henry  Thorpe,  s.  c.  2  stra. 

TH  E  plaintiff  being  clerk  of  the  parifii  of  Warminjler  in  the  Pariih  clerk 
county  of  Wilts,  in  Hilary  term  1725  moved  for  a  prohi-  '^  ? ''P'"'"^^ 
bition,  to  ftay  a  fuit  againft  him  in   the  court  held  before  the  de-  may  be  there 
iendant  as  furrogate  of  the  vicar  general  of  the  bifliop  oi  Salijlury,  deprived. 
tor  having  led  a   wicked,  lewd  and  debauched  life,  and  for  having 
committed    and   attempted   to   commit  feveral   filthy,  obfcene  and 
unnatural  ads  of  lewdnefs  and   incontinence  3  the  libel  fetting  out 
particularly  feveral   obfcene  ads  committed   by  him  with  Nicholas 
Deane,    John  Hawkins  and  William  Bleek  [fpecifying  the  beaftly 
ads  in  the  libel,  which  amounted  to  evidences  of  attempts  to  com- 
mit fodomy]  ;  for  being  a  common  and  notorious  drunkard,  much 
addided  to  curfing  and  fwearing,  &c.  for  being  a  profaner  of  the 
Lord's  day :  and   this   fuit   was  againft  the  plaintiff"  as  clerk   of  the 
parifh  of  ^tf/-/;;/«/?^r ;  and  the  libels  fet  out  the  91ft  canon,  that 
all  parhh  clerks  ftiould  be  of  an  honeft  and  fober  life  and  conver- 
fation ;  and  the  fuit  was  for  punifhment,  and  to  remove  the  plain- 
tiff 
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tiff  from  the  office  of  parifh-clerk,  &c,  and  this  motion  was  ground- 
ed   upon  a  fuggeftion,    that   thcfe  matters  were  conufable   by  the 
Kind's  temporal  courts,  (3c.  and  that  two  indidtments  were  found 
ngninft   him   at    the  feffions  of  oyer  and  terminer  for  the  county  of 
JVtlts,  for  an  afTiult  with  intent  to  commit  fodomy  with  Dean  and 
Haivkins,  for  the  fame  fads  charged  in  the  hbel.     And  a  rule  being 
made,   to   fliew   caufe ;    it    was    argued  againft   the    prohibition  by 
Dr.    Andrews,  Mr.  Fazakerley  and  Mr.   Strange,  in   Hilary   term 
1725.  and   by    fcrjeant   Chappie  for    the  prohibition.     Whereupon 
a  rule  was   made,   that   a  prohibition   fhould    go,  and  the  plaintiff 
fliould  declare  upon  it ;  which  he  accordingly  did,  turning  his   fug- 
-geftion    into   a    declaration.     To   which   the  defendant  pleaded,  to 
have   a  confultation,  after   taking  by  proteftation    that   the  plaintiff 
was  guilty  of  the  crimes  mentioned  in  the  libel  fet  out  in    the   de- 
claration, that   the  natning  and  making  the  parifli-clerk  of  the  pa- 
rochial church  of  War?ninfler  aforefaid,  as    often   as    there   was    a 
vacancy,  pertinuit  et  de  jure  pei  tinere  debuit  et  adhuc  debet  to  the 
vicar  of  that  church  for  the  tinie  being  ;  that  the  plaintiff  before  the 
exhibiting  the  libel,  'viz.  2  "^une  3  Geo.  i.  by  virtue  of  the  eccle- 
fiaftical  canons  was  named  and  made  clerk  of  the  faid  parifli-church 
by  y.  L.  clerk,  vicar  of  the  faid  church,  and  that  the  plaintiff  the 
place  and  fervice  of  clerk  of  the  faid  parifli-church  by  virtue  of  that 
nom.ination  and  making  from  thence  to  this  time  had  held  and  en- 
joyed ;  that  the  defendant  Henry,  as  furrogate  of  the  vicar  general, 
iSc,  at  the   promotion    of  T^.  L.  and  R.  S.  churchwardens  of  that 
church,  traxit  in  placitum  praediBum  Willielmiim  in  praediBa  cu- 
ria  Ckriftianitatis  de  et  pro  materiis  praediStis  in   the  libel  men- 
tioned, before  the  prohibition  delivered   to  the  defendant,  ea  inten- 
tione  ad  ipfum  the  plaintiff,  pro  hnjufmodi  malegejlura  fua  praediSla^ 
fro "  rejornwtione  morian  ejus,  et  pro  falute  animae  ipfius  fVillielmi, 
jiixta  leges  ecclefwfticas  cafligando  et  puniendo,  et  a  loco  et  ferintio 
J'uo  parochiaUs  clerici  ecclefiae  praedi5lae  atnovendo,  libellatido  verfiis 
eiini  in  eadem  curia  Cbrijlianitatis  de  et  pro  materiis  praediBis,  &c. 
prout  ei  here  lictut,   &c.  and   prays   a  confultation.      To   this   plea 
the    plaintiff  demurred,    and    the    defendant    joined    in    demurrer. 
And  the  caule  came  on  in  the  paper  this  term  to  be  argued  by  coun- 
fel.      But  the  counlel  for  the  defendant  defiring  only  liberty  to  pro- 
ceed  againft  the  plaintiff  in  the  ecclefiaftical  court,   to  deprive  him 
of  his  office  ;  and  the  court  beiiig  of  opinion,  that  the  plaintiff,  though 
nominated  by  the  vicar   generally,   was  intituled   to  hold  the  office 
for  his  life,   which   refolution  they  grounded   upcn  the  authority  of 
2  Sal/i.  536.  the  cafe  of  the  pariihes  o(  Gatton  and  Melwitch ;  and 
that  although  an  offenfe  was  puniffiable  in  the  temporal  and  not  in 
P.  iiW.  3.    ^^^^  ipiritual  courts,  yet   there   might  be  a  proceeding  thereupon    in 
B.  R.  bifhop   the  fpiritual  court  to  deprive  a  clerk   of  a   parilli-church,  though 
agalnft^^Jc''''  '^^^^  ^°^^^^  "°'  procccd  to  puniffi  him  for  it.     So  is  i  Siderf.  217. 

Ante,  450.  J   Lev. 
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I  Lev,  138.  Slader  verf.  Smallbrook ;  proceedings  allowed  in  the 
fpiritual  court  to  deprive  a  perfon  of  orders  he  having  forged  the 
letters  of  ordination,  though  they  could  not  have  proceeded  there 
to  punilli  for  the  forgery:  to  prevent  the  repeating  the  long  argu- 
ments ufed  upon  the  motion,  where  the  queftion  was  made,  whe- 
ther all  the  crimes  in  the  libel  were  not  puniHiable  only  by  the  tem- 
poral laws,  or  whether  of  fome  of  them  the  ecclefiaftical  court 
could  not  have  conufance,  which  would  be  unneceflary,  fince  fup- 
pofing  they  were  all  of  them  punifhable  only  by  the  temporal  laws, 
yet  there  might  be  proceedings  upon  them,  to  deprive  the  plaintiff 
of  his  office ;  the  court  gave  judgment,  that  the  prohibition  fliould 
{land  as  to  all  but  the  proceeding  for  a  deprivation,  and  as  to  that 
a  confultation  ftiould  go.  June  13,  1727.  Intr.  Triii.  12  Geo. 
B.  R.  Rot, 
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%JIS  late  Mcijefty  King  George  Jyi^^g  at  Ofnabrug  the   \\th  of 
tJL   June //?/?,  the  judges  commijjiom  by  the  aB  of  parliament  were 
to  continue  in  force  for  fx  months  from  that  time,  unlejs  fooner 
determined  by  the  fuccefj'or.     But  about  the  middle  of  September  his 
prejent  Majefiy  King  George  the  fecond  gave  direBions,  for  faffing 
new  patents^  which  were  pafed  accordingly   to   all  the  late  King's 
judges,  except  Mr.  jiijlice  Fortefcue,  whofe  patent  was  fuperfeded; 
and  Sir  Francis  Pa";e  was  removed  out  of  the  Common  Pleas  into  the 
Kings  Bench  in  his  room  ;  and  Spencer  Cowper,   Efq;  Attorney  Ge- 
neral to  his  Majejly  when  prince  of  Wales,  ajtd  chief  jufiice  o/"Chefter 
(whiih  place  he  had  gratited  to  him  by  the  late  King,  to  be  chief  ju- 
Jlice  of  Chefter  to  him,  his  heirs  and  fucceffors,  quamdiu  fe   bene 
gefferit)  appeared  to  a  Writ  returnable  in  Chancery  the  firfl  day  of 
this  term,  commanding  him,  to  take  upon  him  the  degree  of  a  ferjeant 
at  law,  a7id  was  fvjorn  in  Chancery,  and  performed  the  ufual  ceremo- 
nies, and  then  by  patent  was  created  one  of  the  judges  of  the  Common 
Pleas  in  the  room  of  Sir  Francis  Page. 


Holliday  agaiiijl  Fletcher,  adminiftratrix   of  Mofes 

Fletcher. 


s„c-2Stra.  Intr.  7r/«.    ixGeo.  i.     B.  R.  rot. 

781.  ^ 


Calling  the  Tff"  N  an  aftion  upon  the  cafe  upon  feveral  promifes  for  goods  fold 
defendant  ad-  I  a^d  delivered  to  the  intelUte,  the  plaintiff  declared  againft  the 
the"decWa-'"  I  defendant  Phillis  Fletcher,  vid',  adminiflratric.  omnium  et  fm- 
tion,  is  fufiici-  gulorwH  bonoriim  et  catallorum  jurium  et  creditor  urn  quae  fuerunt 

*e'ial"''°"^*  A%?^  F/^?c/j^r  nuper  'viri  fui  defunhi,  tempore  mortis  fuae,  qui  obi  it 
ment.  tnteflatus,  in  ciijlodia  marrefcballi  marrefcbakiae^  Gfc.  and  then  fc;s 

out 
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out  the  promifes  made  hy  the  inteftate,  &c.     The  defendant  de- 
murred  to   the  declaration,    and   affigned   for  caufe  of  demurrer, 
that  it  is  not  alleged  or  {hewn,  that  adminiftraiio  omnium  et  fingu- 
lorum  bonorum,  &c.  unquam  commijfa  fuit,  nee  per  quern  metropoli- 
tanum  ordtnan'um  cfficiaiem  aiit  aliutn  offxiarium  {fi  ulla)  ei  juit 
commijjd,  &c.     The  plaintiff  joined  in  demurrer.     And  Mr.  Wynne 
for  the  plaintiff  admitted,  that  a  plaintiff  was  not  obliged  in  his  de- 
claration  againft  an  adminiftrator  to  fliew  by  whom  adminiftration  i  Sid.  22S. 
was  committed ;  becaufe   it  did  not  poflibly  lie   in  his  knowledge, 
who  granted  adininiftration.     But  then  the  plaintiff' ought  to  allege, 
that  adminiftraion  was  committed  to  the  defendant.     And  fo  is  the 
cafe  of  BraSion  verf.  Lijler,  2  Ventr.  84.  exprefs  in  point  ^  where 
it  was  held   by  the  court,  that   the  omiffion  of  the  alleging,   that 
letters  of   adminiftraiion    were  committed    to   the  defendant,    was 
incurable.     But  Mr.  Hu[fey  for  the  plaintiff  argued,  that  it  was  al- 
leged in  the  declaration,  that  the  defendant  was  adir.iniftratrix ;  for 
the  plaintiff  declares  againft  her,  adminiftratric.  &c.  and  that  was 
traverfable,    and   therefore  fufScient,  without  alleging,  adminiftra- 
tion  was  committed  to  her.     He  faid,  that  indeed  the  method   of 
declaring  againft  an  adminiftrator  in   the  Common  Pleas  was  diffe- 
rent, for   there  it  is  A.  B.  adminiftrator  of  C.  D.  &c.  Jhmmonitus 
fuit  ad  rejpondendum  E.  F.  but   then  in  the  declaration  the  defen- 
dant is  not  alleged  to  be  adminiftrator,  as  in  this  cafe ;  and  there- 
fore it  muft  be  alleged,  that  adminiftration  was  committed,  in  the 
declaration,  otherwiie  the  defendant  will  be  deprived  of  the  benefit 
of  traverfing    that   fadt.     And    therefore   in   a  cafe  lately  between 
Rooke  and  Helmer  it   was  adjudged,  that  a  declaration  againft  an 
adminiftrator,  for  want  of  alleging  that  fadl,   was  ill;  and  probably 
that  was  the  reafon  of  the  cafe  of  BraBon,  verf.  Lifter^  in  2  Fentt. 
for  that  was   in  the  Common  Pleas.     The  court  having  took  tinie 
to  confider  of  it,  at  another   day  gave  judgment  for  the  plaintiff. 
For  they  held,  that  fuing  the  defendant  as  adminiftratrix  did  of  ne- 
cefli'y  imply,   that  adminiliration   was  comtnitted    to  her  j  for    no 
perfons  can  be  adminiftrators,  but  by  having  letters  of  adminiftra- 
tion  granted   to    them ;  and   that  the  defendant   might  in  this  cafe 
have  traverfed  that  fadt  alleged,   that  fhe  was  adminiftratrix  ;  wliich 
they  held  likewife  to  be  (ufficiently  averred,  hy  fuing  her  as  admi- 
niftratrix, &c.  as  above.     Judgment  for    the    plaintiff",  November 
the  23d  1727. 

The  King  ve?'/.  the  inhabitants  of  Aynhoe 

TW  O  juftices  of  peace,  by  their  order  under  their  hands  and  shaw's  Par. 
feals  of  22  Sept.  1727,  removed  'Thomas  Edmonds  and  Eli-  Law,  cap.  53. 
zabeth  his  wife  from  the  parifti  oi  Jfietiden  cum  Pollicutt  in  the 
2  county 
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county  of  Bucks  to  the  paiifli  of  Jynhoe  in  the  county  of  Northamp- 
ton, as  the  place  of  their   lafl:  legal  fettlement.     From  which  order 
the  inhabitants  oi  Aynhoe  appealed  to  the  next  quarter  fefTions  of 
the  peace   held   for  the  county  of  Bucks,   5  OStober  1727.  where 
upon  hearing   the  order  of  the  two  juftices  it  was  confirmed ;  in 
which  order  of  confirmation  the  fadl  was  flated  fpecially,  to  the  in- 
tent a  certiorari  might  be   brought  to  remove  the  orders  into  the 
King's  Bench,  that  the  opinion  of  that  court    might  be  had  there- 
upon.    And   the  fadl   fpecially  flated  was  this,  viz.  that   the  faid 
Thomas  Edmonds  about  fourteen  years  fince  was  hired  for  a  year  to 
Abraham  Wrighton  at  Ajnhoe,  and  ferved  him  the  fame  year,  and 
received   his  year's  wages,  and  afterwards  at  Michaelmas  1725  went 
to  Mr.  Thomas  Potter  at  BiJJiter  in  the  county  oiOxon  to  be  hired  j 
who  told  him  he  would   not  hire  him  then,  for  that  he  expeded 
a  man-fervant  in  three  weeks-,  but   it   he  the  faid  Thomas  Edmonds 
would  fupply  the  place  of  luch  man-fervant  till  he  cam-e,  then  he  the 
faid  Thomas  Potter  would  pay  him  for  his  time  :  whereupon  the  faid 
Thomas  Edmonds  entered  into  the  fervice  of  the  faid  Thomas  Potter, 
and  lived  there  till  near  Chrijimas  following,  and  then  was  hired  to 
him  and   ferved  him  at  BiJJiter  till  Michaelmas  then  following ;  and 
then  at  Michaelmas  lyib  he  was  hired  at  BiJJiter  aforefaid  for  a  year 
to  his  faid  mafter  Potter,  and  flayed  in  fuch  fervice  till  the  Midfum- 
vur  following,  and  no  longer.     Thefe  orders  being  accordingly  re- 
moved into  the  King's  bench  \>y  certiorari,  it  was  aigued  by  Mr. 
hee  for  the  defendants,  that  the  order  ought  to  be  quafhed,   Thomas 
Edmonds  appearing  to  be  lafl  fettled  at  BiJJiter ;  becaule,  though  the 
flatute  requires  a  hiring  for  a  year  and  a  fervice  for  a  year,  it  does 
not  require  the  hiring  and  fervice  (hould  be  under  the  fame  contradl. 
Inhabitants  of  And  he  relied  upon   the  cafe  of  the   inhabitants  of  Brighticell  and 
WdthrnniDe"?  ^'^c/^-'^'^""'^)  ^s  the  very  cafe   in  point :  where  it  was  refolved  and 
fettled,  Hil.  1  Geo.  i.  B.  R.  when  the  earl  of  Macclesfield  was  chief 
juftice.     Mr.  Reeve  e  contra  argued,  that  it  did  not  appear,  Edmonds 
was  fettled  at  Bijfiter ;  becaufe  he  infifted,  he  ought  to  be  hired  for 
^Salk- 535.   a  year,  and  ferve  that  year.     And  he  faid,  it  had  been  held  between 
Dunsfold.  "    ''-^  inhabitants  of  Rudwick  and  Duns/old,  that  if  a  poor  man  is  hired 
for  half  a  year,  and  ferves  that  half  year,  and  then  is  hired  to  the 
fame  mifter  for  another  half  year,  and  ferves  that  half  year  alfo,  that 
would  not  make  a  fettlement.     But  the  court  upon  the  authority  of 
the  cafe  of  Brightwell  and  Wejlhanning  held,  thefe  hirings  and  fer- 
vice did  make  a  fettlement ;  for  he  was  hired  for  a  year,  and  ferved 
a  year.     And  the  orders  were  quafhed. 


Hilary 
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Flannah  Lee  verf.  John  Pilmy.      Error,     C.  B. 

Intr.  Tr'm.  13  Geo.  i.     C.  B.     Rot.  21 10.     Intr.  Hil. 
I  Geo.  2.     B.  R.     Rot. 

TH  E  plaintiff  brought  an  adion   of  debt  upon  a  bond,  as  '^^'^^  ^Y  ««- 
executrix  to  her  husband,  againft  the   defendant  Pilmy  in  "^"'j^^,/^;/ 
the  Commcn  Pleas.     Pilmy  confeffed  the  adtion,  where-  aided  after 
upon  judgment  was  given  for  Lee.     Upon  which  judg-  verdidu 
ment  Pilmy  brought  a  writ  of  error  in  the  King's  Bench,  and  af- 
figned  for  error  by  his  counlel  Mr.  Parker,  that   this  aftion  was 
brought  by  the  plaintiff  as  executrix  in  the  delvt  and  detinet  where- 
as it  ought  to  be  in  the  detinet  only.  But  to  this  it  was  anfwered  by 
Mr,  Draper^  that  this  would  be  aided  after  verdi(S  by  the  Oxford 
adl.    I  Lev.  250.     i  ^id.  379.     Freiviti  et  ux.  -oerf.  Painton.    And 
the  act  of  a^Ajvi.  cap.  16.  par  2.  extends  all  the  flatutes  oi jeofails 
to  judgments  to  be  entered  upon  confeffion,  &c.     And  of  this  opi- 
nion was  the  court,  and  judgment  affirmed,  Feb.  8,  1727. 

Carter  vej-f.  Jewell. 

TH  E  defendant  was  took  up  upon  an  efcape  warrant  made  by  Q^g  ^i^^^^  ^^ 
my  brother  Fortefcue-      And  a  motion  was  made  to  difcharge  an  efcape  war- 
him  and  the  warrant,  becaufe  he  was  took  upon  it  the  6th  of  Ja-  "n'ofajuage 

.  *  ,    ^        after  his  pa- 

nuary  inftant;  and  my  brother  Fortefcue  v.-as  removed  from  his   of-  tent  was  deter- 
fice  of  judge  of  the  King's  Bench  in  OBober  before  ;    his  patent  be-  mined  by  the 
ing  determined   upon  the  demife  of  the  late  King.     And   the  per-    '"^^ 
fon  was  difcharged,  and  the  warrant  alfo. 


K  The 
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The  King  verf.  Sir  Edmund  Elwell,  Jofeph  Billers  Efq; 

Daniel  Monty  Efq; 

s.  c.  2Stra.  Intr.  Mich,  i  Geo.  2.  n.  2. 

794- 

Where  there  '~\^  HE  defendants  were  convidted  upon  view  of  three  juftices  of 
isaconvic-  J_  jj-jg  peace  in  Ken^,  of  a  forcible  detainer,  and  were  commit- 
wmnmdir  ted  by  them  to  Maidfione  gzo\,  till  they  fliould  pay  a  fine  to  the 
charge  on  the  King.  Upon  which  they  fued  out  a  certiorari^  to  reoiove  the  con- 
warrant  of  vidtion  into   the  Kintr's  Bench,  and    a   habeas  corpus  to  brin?   up" 

commitment,  _,,'-'.„.  ,  -,.         ■',-    ■.  r  j 

without  hav-  their  bodies.  The  convidion  returned  vJi?,^  Kant.  Jj.  Memorandum , 
5ngthecon-    g^^g^  j^  ^^pf_  j  q^q^  j_  (jpj^J,  Beckcnham  in  comitatu  Kantiae  Eliza- 

uifr  ^'^°'^  t'^^'l-'^  ^^--^e^l  V^ft^  'f  «^^'^  ^-  ^-  ^-  ^-  'i  ^^'  -P-  tnbusjujliciariis, 
&c.  q:icd  Edmundiis  Elwell  niiper  de  London  Bar.  I.  B.  et  D.  M.  in 
mefuagiurii  ipfius  Elizabethae,  et  exijhns  domum  manfionakm  ipfiits 
Elizabethae  E.  vocatum  Langley  Hoiife,  fituatiim  infra  parochiam  de 
B.  praediBam,  ingrefji  funt  et  ipjain  E.  E.  de  tnefuugio  fraediBo, 
■  '  nude  eadem  E.  E.  tempore  ingreffus  prcedidlifuit  feijita  lit  de  libera  te- 

nemento  ipjius  E.  E.  pro  tertnino  vitae  fiine^  illiciie  ejecerunt,  expide- 
runt  et  amo'vcrunt,  et  mefuagium  illud  ab  ipfa  Elizabetha  E.  illicite 
?nanii  forti  et  armata  potentia  adhuc  tenent  et  ab  ipfa  detineiit,  contra 
formam  fiatuti  in  hujufniodi  cafu  editi  et  provif,  iinde  eadem  E.E.  ad- 
tiinc,  fcilicet  eodem  1 1  die  Sepfe?Jibris,  apud  parochiam  de  B.  prae- 
diSfam,  petit  a  nobis  fic  tit  praefertnr  jicjiiciariis  exifientibus  fibi  in 
hoc  parte  remedium  congriium  apponi  jitxta  formam  fiatuti,  (3c.  qui- 
biLS  quidem  querimonia  et  petitione  per  not  praefatos  jufticiarios  auditis, 
nos  praefati  E.  B.  baronettus,  P.  B.  et  W.  P.  jufticiarii  praedi&i  ad 
mefuagium  pracdiSlmn  perjonaliter  accedimus,  et  adtunc  et  ibidem  in- 
venimtts  et  videmus  praefatos  E.  E.  I.  B.  et  D.  M.  praediBum  me- 
fiagi'um  vi  et  armis,  illicite,  m ami  forti  et  armata  potentia  detinen- 
tes  contra  formam  fiatuti  in  hujusmodi  cafu  editi  et  provif,  prout 
ipfa  eadem  Elizabetha  Elivell  fc  tit  praefertur  nobis  que  fa  ejl :  idco 
ccnfideratuni  efi  per  nos  praefatos  jufliciarios,  quod praediBi  Edmundits 
Elwell,  jofephus  Billers  et  Daniel  Monty  de  menu  forti  detentions 
fracd'Ma  per  vifiis  riofros  proprios  adttmc  et  ibidem  ut  praefertur  ka- 
biios  cofivitli  funt  et  quilibet  eorum  conviBus  ejl,  fecundwn  jormam 
fat-uti  praediBi ;  fuper  quo  nos  praefati  jificiarii  praefatos  E.  E. 
T.  B.  et  D.  M.  (idtiinc  et  ibidem  arreflari  facimus ;  et  iidem  E.  E. 
1.  B.  et  D.  M.  ccnviBi  exifentcs,  et  quilibet  eorum  conviBus  exi/iens, 
fi'pervifus  noil  ros  proprios,  de  7nan:c  forti  detentione  praediBa  ut  prae- 
fertur, per  nos  praefatos  jvfliciarios  committimtur ,  et  quilibet  eorum 
comwittitur,  ad  gaolam  diBi  domint  Regis  comitafus  praediBi  apud 
Maid/fone  m  comitatu  Kantiae  praediBo,  proximam  gaolam  ad 
pracdiBum  inefuagiimi   exife?item,   ibidem  remanfuri  quoifque  finera 

fecerint. 
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fecerlnt,  et  quilt  bet  eorumjinem  Jeccrit  d'lcio  domino  Regi  pro  ojj'enjii 
Juis  rcjpe5livis  praediSlis,  de  quibus  quidem  fraemifjis  J'upradidiis  hoc 
■fieri  facimus  recordum :  in  cujus  rei  teftimoniiim  )ios  praefati  E.  R. 
bar  P.  B.  et  IV.  P.  arm'  jujliciarii  praediSii  huic  recordo  maniis 
noftras  et  JigHia  noftra  appofuimus  apud  parochiavi  de  Beckingbam 
pracdiBani  in  covntaiu  Kcmtiae praediBo  dccimo  quinto  die  Septembris 
anno  regni  dioii  dowini  Regis  nunc  primo  fupradicio. 

E.  Bettenfon, 
P.  Burre!, 
W.  Paflenger. 

Exception  being  taken  to  this  convidtion,  that  it  was  ill,  becaufe 
the  commitment  was  of  the  defendants  to  gaol  ibidein  renmnjur.  till 
each  Ihould  have  paid  a  fine  to  the  King  ;  and  the  juftices  of  the  peace 
have  affcffcd  no  fine ;  fo  that  it   amounts  to  an  indefinite  commit- 
ment to  piifon,  which  is  illegal.     Againft  which  it  was  aigued  by 
lerjeant  Whitaker  for  the  King,  that  this  court  might  alTefs  the  fine, 
and  fo  they  did  in  the  cafe  of  the  King  verjus  Chalo?2cr,    i  Keb.  585. 
But  as  to  that  cafe  the  court  fiid,  the  party  fbbmitted  to  a  fine,  a 
very    fmall    one   being    fet,    upon    the  ciicumftances  of   the   cafe. 
And   the  judges  were  all  of  opinion,  that  the  juflices   might  and 
ought  to  fet  the  fine,  they  being  beft  apprifed  from   their  view  of 
the  nature  of  the   ofFenfe,  and   that  they  need  not  eo  injiante  fet  it, 
but   might  adjourn   for   a  little  time  to  confider  of  the  fine.     And 
juftice  Page  fiid,  lord  chief  j'jftice  Holt  held  fo  in  the  cafe  of  the 
Queen  "cerfus  Leighton  warden  of  the  Fleet.     They  held  alfo,  that 
if  a  certiorari  came  to  them,  they  might  proceed  to  fet  a  fine,  and 
compleat  their  iudgment,  and  it  would  be  no  contempt.     And  there- 
fore they  all  held,   that  this  commitment  being,   that  the  defendants 
Ihould  lie   in   prifon   till   they  pay  their  fine,  and  no  fine  was  fet; 
the  convidtion   was  naught,  and   was  quafhed,  and   the  deiendants 
difcharged  iv/^rw^ry  18,   1727. 

George  Turvil  againjl  Steven  Aynfworth,  s.  c.  aStra. 

TH  E  defendant  gave  the  plaintiff  a  note  under  his  hand,  m:^.  Any  vanatlon 
London,    ^i  Ma'^  1720.  I  promife  to  accept   of  Mr.  G^oro^^ '"'''^"^""^"^ 
.•'  ',  ,^  ^  ^     a  corporation 

Turvill  or  his  afligns  800/.  South  Sea  flock  on  the  31  May  1721.  is  fatal, 
and  pay  him  or  his  aiTigns  5600/.  for  the  fame,  witncfs  my  hand 
Steven  Aynj-worth,  The  plaintiff  gave  the  defendant  the  like  note, 
promifing  to  transfer,  &c.  And  in  an  adion  brought  upon  this  pro- 
mife, the  plaintiff  declared,  that  the  defendant  in  confideratlon  that 
the  plaintiff  had  promifed  to  transfer  to  the  defendant  upon  the  31ft 
of  May  1721.  800/.  in  capitali  fundo  giibernatoris  et  focietatis 
3  mercatorum 
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mcrcatorum  Magnae  Britanmae  negotiantium  ad  tnaria  auftrialia  et 
alia  loca  Americae  et  fro  incitatione  pij'catiotiis,  jifigUce  'uocato  South 
Sea  ftock,  promifed  to  accept  it,  and  pay  5600/,  ^c.  Upon  non  af- 
fumpfit  pleaded,  the  caufe  came   to   be    tried  before  me  laft  Trinity 
term  at  Giiildball ;  and   upon  the   trial  the  defendant's  counfel  took 
feveral  exceptions,      i.  That  the  contraft,  though  regiftred,  was  jiot 
re^^iftred  according  to  the  ad  of  parliament.     2.  That  there  was  not 
proof  of  a  proper  tender  by  the  plaintiff  to  transfer,  &c.  and,  3.  That 
the  plaintiff  had   miftook  the   name  of  the  South  Sea  companj'',  for 
there  was  no  fuch  word  as  aujlrialia  for  South  but  the  proper  Latin 
word  was  aujlralia.     Whereupon  it  was  agreed,  the  plaintiff  fhould 
have  a  verdidt,  with  liberty  for  the  defendant  to  move  for  a  new 
trial,  if  the  court  of  King's  Bench  fhould  be  with  him  in  any  of  his 
exceptions.     As  to  the  two  firft  I  was  clear  of  opinion  upon  the  trial, 
and  fo  was  the  court  of  King's  Bench  upon  the  fubfequent  motion,, 
I.  that  the  contract  was  regiftred  according  to  the  a<ft,  the  plaintiff 
havlnfT  re2;iftred  that  note  which  the  defendant  gave,  though  he  had 
not  regiflred   the  note  he  gave  the  defendant,  it  being  out  of  his 
power,  the  defendant  having  that   in   his  cuffody:  2,  that  the  evi- 
dence was  a  proof  of  a  proper  tender  to  transfer,  ^c.     Bat  then  as 
to  the  third  exception,  it  being  moved  in  the  King's  Bench  and  ar- 
gued by  council  on  both  fides,   the  court  was  unanimous  of  opinion, 
that  the  plaintiff' had  failed  in   proving  his  declaration  j  for  the  evi- 
dence being  of  a  promile  to  accept  South-Sea  ftock,  and   the  name 
of  the  corporation  being  fet  out  with  an  infenlible  and  improper 
word,  -oiz.  ajijlrial'  inftead  oi cufiral'  did  not  defcribe  that  corpora.- 
tion,  and  by  confequence  the  agreement  fet  out  in  the  declaration' 
was  to  transfer  a  different  ftock  from  that  which  was  proved  by  the 
evidence.     And   they  held,   that  if  the  word  aujlrial'   was  rejeded, 
as  the  counfel   for   the  phiintiff  would  have  had  it,    that  would  no: 
help  the  plaintiff;  for  then  the  corporation  defcribed  would  be,  the 
governor  and  company  of  merchants  trading  to  the  feas  and   other 
places  in  America,  &c.  but  would  not  be  that  corporation,   part  of 
whofe  ftock  v/as  proved  to  be  agreed  to  be   transferred.      And  the 
verdidl   was  fet  afide,  and  a  new   trial  granted,   February   the  7th 
1727. 

Lea  verf.  Welch.      Error  C.  B. 
Intr.  T'rin.    13  Geo.  i.      B.  R.      Rot.  304. 


Leaving  out    'TT^  H  E  plaintiff  below  ^/7//^ff2  Lffl  brought  an  adlion  upon  the 
fumjlt"I\  ^      ^^^^  'igainft  Richard  Welch  in  the  Cotnmon  Pleas,  and  declared 

upon  feveral  promifes ,  and  the  firft  count  was,  that  the  defendant 
Welch  was  indebted  to  the  plaintiff  in  10  A  for  goods  fold  and  deli- 
vered, 
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vered,  et  fic  inde  indebitatui  exiftem  idem  Richardus  pojlea,  fcilicet 

the  fame  day  and  year  at,  Gfc.  praediSlas  decern  libras  praefato  Wil~ 

liehm  cum  inde  pojlea  requifitm  ejjet  bene  et  jideliter  jbhei-e  et  con- 

tentare  vellet.     There  were  other  counts  in  the  declaration.     The 

defendant  let  judgment  go  by  nil  dscit,  and  after  a  writ  of  inquiry 

executed  and   intire  damages    found,  judgment  was  given   for  the 

plaintiff.     Upon   which  the  defendant  Welch  brought  this  writ  of 

error.     And  Mr.  Parker  for  the  plaintiff  in  error  took  an  exception 

to  the  declaration,  becaufe  it  was  not  alleged,  that  the  defendant 

promifed  the  plaintiff,  that  he  would   pay ;  fo  that  there  was  no 

promife  by  the  defendant, ,  which  was  the  foundation  of  the  adion. 

And  he  cited  i  Lev.  164.  Buckler -verf.  Angell,  as  a  cafe  adjudged 

in  point.     In  aJJ'unipfit  the  plaintiff  declared,  that  in  confideration 

that  he   would  furrender  a  term,  the  defendant  yo/wr?  vellet  10 1. 

after  verdidl  for  the  plaintiff  upon  «o«  ajfimp/it  judgment  was  arrefted,  ^-^C.  Raym. 

becaufe  no  promife  was  laid,  and  then  no  iffiie  was  joined.     The  /j^^i,.  878. 

fame  cafe,   i  Sid.  246.     He  cited  alfo  Cro.  El.  913.  Nov  50.  Law 

againft  Saunders^  that  after  a  verdid  it  would  not  be  good. 

Mr.  Clive  for  the  defendant  in  error  relied  upon  the  cafe  of  Roe 
verf.  Gatehoufe,  2  Salk.  663.  where  in  cafe  upon  feveral  promifes, 
in  the  ibcond  count  there  was  an  omiffion  as  here  of  laying  a  promife 
by  the  defendant,  and  yet  the  court  held  it  good,  and  affirmed  the 
judgment  upon  the  writ  of  error  brought.  He  cited  alfo  i  Sid.  306. 
Bedford  verjiis  Uffington.  But  the  court  held,  that  the  cafe  of  Roe 
verf.  Gatehoufe  did  not  come  up  to  the  prefent  cafe,  becaufe  there 
was  a  promife  laid  in  the  firft  count,  and  it  is  upon  that  the  court 
there  laid  great  ftrefs,  and  faid  that  the  nominative  cafe  fliould  go 
quite  through,  but  here  is  the  defedt  in  the  firft  count.  And  the  cafe 
of  Buckler  verf.  Angell  as  reported  by  Levinz  is  the  very  cafe.  And 
therefore  they  held,  the  declaration  was  ill,  and  judgment  was  re- 
verfed,  Feb.  6.  1727. 
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Indiflmentfor 
forgery,  de- 
fendant pillo- 
ried, and  one 
of  his  eats  cut 
off. 

This  is  now 
death  by  a 
late  ftatuce. 

See  z  StTa. 
843. 


The  King  verf.  Thomas  Hayes. 
Intr.  Pafch.  13  Geo.  t.  n.  14.  B.  R, 

AN  indidtment  was  found  20th  Feb.  1726.  at  Hicks's  Hall 
before  the  juftices  of  oyer  and  terminer  for  Middlejex  againft 
the  defendant  and  one  William  Hayes,  for  that  they  in- 
tending to  defraud  the  executors  of  Edmund  Longbotham 
of  280/.  30th  oi  06iober  1720.  forged  a  certain  writing  vocatum 
a  bond,  purporting  to  be  an  obligatory  writing  under  the  hand  and 
feal  of  the  faid  Edmund  Longbotham,  and  to  bear  date  the  i8th 
of  June  1718.  to  the  fa.\d  Thomas  Hayes,  in  the  penalty  of  560/. 
with  condition  to  pay  280/.  on  the  firft  of  December  next  follow- 
ing the  date,  &c.  then  the  indidtment  proceeds,  that  the  faid  jurors 
farther  prefent  upon  their  oaths,  that  the  two  defendants  afterwards, 
•viz.  the  faid  30th  of  OSiober  1720.  did  publifli  the  faid  writing  fo 
by  them  forged  as  aforefnd  as  a  true  bond,  &c.  contra  formam  jta- 
tut.  &c.  then  the  indidtment  goes  on,  and  the  faid  jurors  further 
fay  upon  their  oaths,  that  the  faid  defendants  afterwards,  fcilicet  the 
faid  •^oth  ot  OBober  anno  ultimo  fiipradiBo  quoddam  [not  faying 
aliud'\  faljb  fabricatum  fcriptum,  purporting  to  be  made  under  the 
hand  and  feal  of  the  faid  Edmund  Longbotham,  and  to  bear  date  the 
1 8th  of  June  17 18.  to  the  faid  Thomas  Hayes,  in  the  penalty  of  560/. 
with  condition  to  pay  280/.  upon  the  ift  of  December  next  follow- 
ing the  date  of  that  writing,  did  publifh,  knowing  it  to  be  forged, 
&c.  contra  formam  Jlatut.  &c.  The  defendants  removed  this  in- 
didtment into  the  King's  Bench  by  certiorari,  and  pleaded  not 
guilty ;  and  the  caufe  came  on  to  trial  before  me  the  fitting  after 
Trinity  term  1727.  And  upon  producing  the  forged  bond  in  evi- 
dence, it  was  infifted  upon  by  tiie  defendants  counfel,  that  there 
was  a  material  variance  between  that  produced  in  evidence  and  that 
laid  in  the  indidtment  j  for  it  was  laid  in   the  indidtment,  in  quo 

quidcm 
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quidem  fcripto  mentknaUir  praediSlum  Edmundum  Longbotham  [Note, 
he  had  not  before  been  fet  out  to  have  been  of  any  place]  per  nomen 
Edmundi  Longbotham  de  Limehoiife  in  parochia  de  Stepney  in  co- 
mitatu  Middle/ex ;  but  the  bond  produced  in  evidence  was,  Ednmn- 
dum  Longbotham  de  Limehoufe  in  peroch.  de  Stepney  in  comttatu 
Middlefex ;  whereas  peroch.  does  not  fignify  a  paiifli,  nor  is  there 
any  fuch  word,  the  confequence  of  which  would  be,  that  he  is  de- 
fcribed  to  be  of  a  different  place  than  he  is  mentioned  to  be  of  in  the 
forged  bond ;  and  therefore  a  material  variance.  But  the  counfel 
for  the  King,  not  admitting  the  variance  to  be  material,  alleged, 
that  the  defendant  having  removed  this  indidlment  by  certiorari, 
made  up  the  record  and  brotight  it  down  ;  and  that  this  was  not 
thus  in  the  original  indidlment,  but  the  record  was  made  up  wrong 
on  purpofe,  that  he  might  be  .acquitted ;  for  the  counfel  for  the 
proiecutor  faid,  they  were  inftrudted,  that  the  original  indidl- 
ment  was  in  peroch.  and  fo  agreed  with  the  forged  bond  pro- 
duced in  evidence.  Whereupon  I  propofed,  they  fliould  proceed 
in  the  trial,  and  if  the  jury  fhould  be  of  opinion,  that  the  defen- 
dant did  forge  the  bond  produced  in  evidence,  they  (hould  find  a 
fpecial  verdidl,  upon  which  the  variance  would  appear,  and  if  mate- 
rial the  defendant  would  have  the  benefit  of  it,  and  the  profecutor 
would  have  an  opportunity  to  apply  to  the  court,  and  try  if  it  could 
not  be  fet  right,  fuppofing  this  fault  was  made  in  the  record  of 
nifi  prius  contrary  to  the  indidment  by  the  defendant  or  his  clerk 
in  court.  Upon  which  the  trial  went  on,  and  after  a  good  deal  of 
evidence  of  both  fides  (but  the  flrength  of  the  evidence  was  clearly 
with  the  profecutor)  the  jury  brought  in  their  verdidt,  that  the  de- 
fendants were  guilty  of  forging  the  writing  purporting  the  bond  gi- 
ven in  evidence ;  and  thereupon  they  found  their  verdidt  fpecially, 
that  the  defendant  might  have  the  benefit  of  the  variance, tfc.  Af- 
terwards in  Hilary  term  1727.  it  was  moved  on  behalf  of  the  profe- 
cutor in  this  caufe,  that  the  nifi  prius  roll  might  be  amended  by 
the  plea  roll,  and  the  word  paroch.  in  the  indidment  in  the  niji 
prius  roll  made  peroch.  as  it  was  in  the  indidment  upon  the  plea 
roll,  the  record  having  been  made  and  carried  down  to  trial  at 
niJi  prius  by  the  defendant's  clerk  in  court,  as  was  fuppofed,  to 
procure  an  acquittal.  And  after  hearing  counfel  on  both  fides, 
the  court  made  a  rule  for  an  amendment  accordingly,  "January  25, 
1727.  whereby  there  was  no  variance  between  the  forged  bond  ki 
out  in  the  indidment  and  that  found  in  the  fpecial  verdid,  remain- 
ing upon  the  record.  And  now  this  term  the  caufe  was  fet  down 
in  the  paper  to  be  argued  upon  the  fpecial  verdid,  which  fpecial 
verdid  was  this:  the  iury  found,  that  the  defendant  30th  of 
OBober  in  the  indictment  inentioned,  at  the  place  in  the  in- 
dictment laid  in  the  county  of  Middlejex  for  that  purpofe,  did 
forge  quoddam  J'eriptum  fuper  papyniniy  Angllce  'vocatum  a  bond, 
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in  'verbis  Uteris  et  figuris  fequentibus,  viz.  Noverint  univerfi,  &c. 
and  lb  find  it  in  haec  verba,  with   the  condition,  exadly  as  laid  in 
the  fiift  part  of   the  indidment :  and    then   the  jury  farther  find, 
that    the   defendants    afterwards,    viz.    the    faid   30th   of  OSlober, 
fraedi&um    falfum    fabricatum     et     controfadtum    fcriptum   Juper 
papynwi    in   verbis  Uteris   et  figuris  praediBis  iit  praefertur  ex^ 
preffwn  et  fpecificatiim,  by  the  faid  defendants  lit  praefertur,  forged, 
faljb  et  J'cienter  at  the  place  laid  in  the  indidment  for  that   purpofe 
in  Middle/ex   did   publish :  but  whether  upon  the  whole  matter  the 
defendants  or  either  of  them  are   or    is  guilty  de  tranjgrejwtie  con- 
temptu  falfo  fabricatione   et  malegeflura  praediSlis  in  indiSfamento 
praedifto  interiiis  Jpecificatis  tnodo  et  forma  as  by  the  faid  indid- 
.ment  againft  tliem  is  fuppofed,  or  not,  the  jury  are  ignorant,  and 
pray  the  advice  of  the  court;  and  if  the  court  (hall  be  of  opinion, 
they   are  guiltv,  or  either   of  them  is  guilty  de  tranfgrefjione  mi- 
temptu  falfo  fabricatione  et  malegeflura  praediBis,  then  they  find 
them    guilty;    and    if    the    court    Ihall    be   of  opinion,  they   are 
not    guilty,   &c.    then    they   find    them    not    guilty,    &c.     And 
it   was  argued   by  Mr,    ferjeant  Eyre  and  Mr.  Fazakerley  for   the 
defendants,  that  no  judgment  could  be  given  againft  them  upon  the 
verdift,  becaufe  it  was  imperfedt  and  incomplete,  inafmuch  as  that 
in  the  indidment  three  diftind  offenfes  are  charged,   i.  That  the 
defendants  forged   the  bond   dated    i8th   of  Jwie  17 18.     2.  That 
they  publiflied    that  very  forged   bond.     3.  That   they  publiflied 
quoddam  fcriptum  falfo  fabricatum  I'iih  oi  June  17 18,  knowing  it 
to  be  forged,   which  niuft  be  took  to  be  a  different  bond  from  that 
charged  to  be   forged  in   the  beginning  of  the  indictment.     It  is 
not  faid  idem  fcriptum,  but  quoddam,  which  muft  be  took   to  be 
another  than  what  was  mentioned  before.     But  as  to  that  laft  of- 
fenfe  the   jury  have  found  nothing,  for   they  only  find,  that  they 
forged  quoddam  fcriptum,  &c.  and  fo   fet   it  out  (which  now  fince 
the  record   is  amended  exactly,  agrees  with  that  firft  fet  out   in  the 
indictment)  and   that   they  publiihed  that  forged  writing,  &c.  and 
then  make  the  general  conclufion  :  but  fay  nothing  as  to  the  defen- 
dants publi{hing  the  lafi;  writing,  knowing  it  to  be  forged;  but  as  to 
that,  they  ought  to  have  found  the  defendants  not  guilty.     And  they 
cited  feveral  cafes,  to  prove  that  a  verdict  that  finds  but  part  of  the 
matter  put  in  iffue,  and  fays  nothing  as   to  the  reft,  is  inlufficient; 
becaufe  the  jury  have   not  tried  tlie  whole  iffue ;  as  in  an  informa- 
tion of  intrufion  into  a  mefuage  and  100  acres  of  land,  on  the  ge- 
Hardr.  i65.    neral  iffue  the  jury  find  the  defendant  guilty  as  to  the  land,  but  fay 
^°f'^Struddie  "°'^^'"§  ^^  t°  ^^^^  mefuage ;  this  is  ill  for  the  whole.     Co.  Lit.  227. 
M.  9  W.  3.    (I-  and  the  judgment  given  upon  that  verdict  was  reverfed.     So  Cro. 
Miller  verf.     EUz.  133.  Finxviore  verfus  Saiiky.     Debt  for  7/.  135.  4^.  on  nil 
Ante^zA.     ^^^'^^  the  jury  found,  that  the  defendant  owed  6/.  13^.  4^.  but  faid 
nothing  as  to  the  reft  ;  after  judgment  given  for  the  plaintiff,  judg- 
ment 
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ment  was  reverfed.     So  if  feveral  iffues  are  joined,  and  the  jury 
find  fome  of  them  well,  and  as  to  the  others  find  a  fpecial  verdict, 
which  is  imperfect ;   a  vejiire  facias  de  novo  fliall  be  granted  for 
the  whole.      2  Roll.  Abr.  722.  fl.  19.     They  cited  alfo  cafes  where 
upon   defects  in  the  fpecial  verdict,  a  venire  facias  de  novo  fiiculd 
iffiie.  as  Cro.  Jac.  3  i.  Auncelme  verf.  Aiincelme.     In  trefpafs  for  en- 
tring  into  lands,  Gff.  the  jury  quoad  parcellam  tenementorum  find  a 
fpecial  verdict,  and  fay  nothing  as  to  the  reft ;  a  venire  facias  dc 
novo  ifi"ued.     To  the  fame  purpofe  is  Cro.  fac.  113.  Woolmer  vcrf. 
Cajlon,  and  Cro.  Jac.  653.     Trefweli vetf.  Middlcton.     They  urged 
farther,  that  in  this  cafe  there  was  no  fact  found,  that  could  be  ap- 
plicable to  the   publifhing  this  laft   forged   writing,  what  is  found 
being  applicable  to  the  firft  ;  and  therefore  the  court  have  no  foun- 
dation to  confider  of  this  laft  offence,  though  the  verdict  is  fpecial. 
And  for   that    2   Siderf  86.  Street  verf.   Sir  Will.  Roberts,  was 
cited,  where  it  is  laid  down,  that  in  all   fpecial  verdifts  the  judges 
will  not  adjudge  upon  any  matter  of  fadl,  but  that  which   the  jury 
declare  to   be  true   by  their   own   finding,  and  therefore  the  judges 
will    not   adjudge   upon    an   inquifition   or    aliquid  tale   found   at 
large  in  a  fpecial  verdidl;  for  their  finding  the  inquifition  does  not 
affirm,  that  all  in   it  is  true.     They  concluded  with  citing  3  Lev. 
^^.  Graves  verf.  Morley.     Trefpafs  for  taking  his  coat  and  cloak ; 
on  not  guilty  the  jury  found  a  fpecial  verdidl,  that  the  defendant 
being  a  conftable  took  the  coat  for  a  tax,  but  fay  nothing  as  to  the 
cloak;    and  the  court    held   the   whole   was  difcontinued.     And 
therefore  they  infifted,  that  in  the  prefent  cafe  the  whole  was  dif- 
continued, or  elfe  that  a  venire  facias  de  novo  ou^ht  to  iffue;  but 
that  no  judgment  could  be  entred  on  this  fpecial  verdifl:  againft  the 
defendant. 

On  the  other  fide  it  was  argued  by  Mr.  ferjeant  Sheppard  for  the 
King,  that  the  court  might  and  ought  to  give  judgment  againft  the  • 
defendant ;  for  though  he  agreed  many  of  the  cafes  put  by  the  coun- 
fel  for  the  defendant  to  be  good  law,  yet  in  this  cafe,  as  the  defen- 
dants plea  goes  to  all  in  the  indicftment,  fo  does  the  fpecial  verdidl ; 
for  their  conclufion  is,  whether  the  defendants  are  guilty  de  tranf- 
grefjionibiis  contemptibus  falfo  fabricationibiis  et  malegejiuris  praediSlis, 
&c.  and  then  the  court  will  judge,  whether  the  defendants  are  not 
guilty  of  the  whole,  or  of  what  part  thereof  they  are  not  guilty. 

The  court  agreed,  that  the  cafes  cited  out  of  C.  L.  and  Cro.  Eliz. 
are  certainly  law;  for  if  a  jury  finds  but  part  of  the  matter  put  in 
iffue,  and  fays  nothing  as  to  the  reft;  the  verdid:  is  ill,  and  a  venire 
facias  de  novo  ftiall  iffue,  if  no  judgment  is  given  ;  but  if  judgment  is 
given  upon  fuch  verdift,  it  fliall  be  reverfed.  So  if  a  fpecial  verdidt 
is  imperfeft,  and  don't  take  in  the  whole  in  iffue,  a  venire  facias 

9  M  ■  de 
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de  novo  {hall  be  granted.  Or  if  the  fpecial  verdidt  is  fuch,  that  no 
iudgment  can  be  given  upon  it,  as  the  cafe  cited  of  Cro.  jac.  31. 
But  then  the  court  held,  that  in  this  cafe,  as  the  not  guilty  went  to 
the  whole  indidtment,  fo  the  verdidt  was  found  as  to  all  the  of- 
fences charged  in  the  indidtment.  They  have  found  all  the  fadls, 
proved  before  them,  and  fubmit  it  to  the  court,  whether  that  does 
not  maintain  all  the  charges.  They  might  doubt,  though  the  proof 
was  but  of  forging  one  bond,  and  the  publication  of  that  bond, 
whether  they  upon  their  oaths  could  fafely  fay,  he  was  not  guilty 
of  publifliing  quoddam  faiptiim ,  &c.  knowing  it  to  be  forged,  it  not 
being  alleged  in  the  indidtment,  that  it  was  aliiid  fcripium  different 
from  the  firft,  and  therefore  would  leave  that  to  the  judgment  of 
the  court.  Then  in  this  cafe  the  indidtment  being  for  three  diftindt 
offences,  which  in  their  nature  are  feveral,  and  the  fadts  found  by 
the  fpecial  verdidt  fully  maintaining  the  three  firft  charges,  as  ta 
them  the  verdidt  was  found  for  the  King ;  but  as  to  the  third  of- 
fence, when  they  confidered  whether  any  fadt  found  maintained 
that,  the  court  was  of  opinion,  no  fadt  found  in  the  fpecial  verdict 
did  prove  that ;  becaufe  they  took  it,  that  although  the  indictment 
did  not  mention  aliud  fcriptum,  yet  when  it  mentioned  it  by  the 
way  oi  quoddam  fcriptum,  it  was  not  to  be  took  to  be  the  fame  as 
that  mentioned  before ;  and  then  proof,  but  of  forging  one  bond, 
and  publifliing  that  one  bond,  &c.  that  was  not  properly  applicable, 
to  this  laft  charge;  and  therefore  held,  that  as  to  this  lafi  charge 
the  verdict  was  with  the  defendants ;  and  declared  the  fpecial  ver- 
dict had  found  the  defendants  guilty  as  to  the  two  firft  offences,  and 
not  guilty  as  to  the  laft.     May  27,  1728. 

At  another  day  Mr.  ferjeant  Eyre  moved  for  the  defendants  In 
arrell  of  judgment.  And  his  exception  was  to  the  dijiringas,  that 
it  was  cd  faciendum  quandam  jurat  am  inter,  &c.  de  quibujdam 
tranfgrefjionibui  contemptibus  et  faljis  fabricationibin  unde  indiclati 
exiflunt ;  whereas  the  indidtment  was  for  forging  and  publifliing  a, 
forged  bond,  but  there  was  no  trefpafs  nor  contempt  in  the  indidt- 
ment. And  in  the  indidtment  one  offenfe  was  for  publifliing  a, 
forged  bond  knowing  it  to  be  forged,  which  is  not  in  the  dijirin- 
gas ;  which  is  a  fatal  fault,  as  the  counfel  for  the  defendant  argued, 
and  cited  Cro.  Eliz.  622.  Clerk  verf  Clerk,  the  adtion  was  an, 
cjedtmcnt,  and  the  venire  facias  was  ad  faciendum  juratam  inpla-. 
cito  tranfgrefionis,  whereas  it  fhould  have  been,  in  placito  tranf- 
grefjonii  et  ejeBionis  firmae,  and  therefore  held  a  mif-trial,  and  a 
venire  facias  de  novo  was  awarded.  So  2  Lev.  85.  Gunter  verfus 
Clayton ;  in  cafe  for  an  efcape  againft  a  fheriff  upon  an  arreft,  they 
•declared  upon  a  latitat  in  placito  tranfgrefjionis,  and  the  writ  pro- 
duced was  in  placito  iranfgrejjionis  acetiam  billae  zcxl.  and  this  was- 
held  an  incurable  variance.  And  in  the  prefent  cafe,  the  variances; 
2  between 
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between  the  indiftment  and  dlftringas  are  as  incurable.  But  the 
mafter  and  clerks  of  the  Crown  Office  certifying  the  court,  that 
this  was  the  conftant  form  of  making  out  tlie  dijiringas  in  fuch  cafes ; 
that  there  precedents  were  all  io,  and  that  if  this  exception  was  al- 
lowed, it  would  overturn  all  their  judgments  after  verdifts  for  mif- 
demeanors  and  forgeries,  &c.  the  court  over-ruled  the  exception. 

The  defendant  Thotjms  Hays  was  afterwards    brought   up   for 
judgment.     And    Mr.    ferjeant  Chappie  and  Mr,   Ketelby    moved, 
that  as  tliis  indidtment  vv^as  founded  upon  the  ftatute  of  the  5  Eli-z, 
cap'    14.  judgment    muft    be   given   againft   tiie  defendant  'Thomas 
Mays  {IVilllain  Hayes  not  being  in  cuftody)  according  to  that  fta- 
mte,  and  that  Joa7i  hongbotham  their  client,  being  the  party  griev- 
ed, ought  to  have  double  cofts  and  damages.     For  by  the  3d  par. 
of  5  FiUz.  c.  14.  it  is  provided,  that  if  a  perfon  is  convidled   for 
forging  a  bond,  or  of  publiftiing  a  forged  bond   knowing  it   to  be 
forged,  that   then   he  fliall  pay  unto  the   parly  grieved   his  double 
cofts  and  damages,  to  be  found  and   afielTed  in  luch  court,  where 
fufih  conyidion  fhaJl  be,  ^c.     And  now  the  conviction  being  ia 
this  court,  they  infilled,  the  court  ought  to  find  and  affefs  the  da- 
mages;  and  cited  for  that,  3  Inft.  iji,  2,  Grcvik  verf.  Hind,  and 
2,  Broianl.  49.  where  they   were  affeffcd  by  the  court  where  the 
paicty   was   convicted,  liz.   in  the  Star  Chamber.     But  the  court 
was  in  great  doubt,  whether  they  could,  or  if  they  could,  what 
methods  they  {hould  take  to  find  and  affefs  the  damages  in  this  cafe. 
For  by  the  2d  par.  of  that  ftatute  of  5  Eliz.  c.  14.  which  inflicts 
the  penalty  for  forging  or  publiftiing  a  falfe  deed,  whereby  another's 
freehold  (liould  be  molefted,  &c.  it  is  enacted  that  if  any  perfon 
fliould  thereof  be  convicted,  either  upon  action  or  actions  of  forgery 
of  falfe  deeds  to  be  founded  upon  that  ftatute  at  the  fuit  of  the  party 
grieved,  or  otherwife  according  to  the  order  and  due  courfe  of  the 
laws  of  this  realm,   or  upon  bill  or  information  to  be  exhibited  into 
the  court  of  Star  Chamber  according  to  the  order  and  ule  of  that 
court,  he   fhouid  pay  unto  the  party  grieved  his  double  cofts  and 
damages,  to  be  found  or  affclled  in  fuch  court  where  fuch  convic- 
tion Ihould  be,  ?3c.  then  by  par.  3.  which  fixes  the  penalty  for  for- 
ging a  bond,  &c.  which  is  the  prefent  cafe,    it  is  enacted,  that  if 
any  perfon   ftiall  be  convidled  by  any  of  the  ways  or  means  afore- 
faid,  he  ftiall   pay  to  the  party  grieved  his  double  cofts  and  dama- 
ges, to  be  found   or  affeffed  in   fuch  court  where  fuch  convidtion 
fhall  he,  Gfc.     So  that  by  the  plain  provifion  of  the  adt  the  Star 
Chamber  had  power  to  affefs  thefe  damages  and  cofts,  and  upon 
that  the  cafes  cited  were  founded.     So  in  forgery  of  falfe  deeds 
the  jury  might  give  the  damages,  &c.     But  in  an  indidment  no 
datpages  were  to  be  given  at  common  law ;  and  therefore  fince  no 
cafe  nor  precedent  had  been  cited  or   produced,    where  damages 

have 
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have  been  given  by  the  court  upon  fuch  an  indidment ;  the  court 
thought  it  required  confideration,  whether  it  could  be  done,  and 
by  what  methods  they  fhould  inform  themfelves  what  the  damages 
were,  &c.  and  that  therefore  this  coming  on  towards  the  clofe  of 
Trin.  term  1728.  if  the  profecutrix  infilled  upon  the  damages,  it 
muft  go  over  till  the  next  term.  And  thereupon  the  profecutor's 
counfel,  being  very  defirous  to  have  judgment,  they  waived  the 
confideration  of  the  damages  and  cofls,  and  prayed  their  judgment 
as  to  the  reft  according  to  the  ftatute.  Whereupon  judgment  was 
given  againft  the  defendant  Thomas  Hays,  that  he  (hould  be  fet 
upon  the  pillory  at  Charmg  Crofs  fuch  a  day,  and  there  have  one 
of  his  hears  cut  off,  and  (hould  be  imprifoned  for  one  whole  year 
without  bail  or  mainprife.  And  accordingly  he  did  ftand  in  the 
pillory,  and  one  of  his  ears  was  cut  off. 

s-  c.  2  stra.  Evans  verf.  Hicks. 

797-  -' 

Privilege  of  T)  U  L  E  upon  hearing  counfel  of  both  fides  was  made,  to  dif- 
J.V  charge  the  defendant  out  of  execution  by  virtue  of  the  ftatute 
of  7  Afm.  cap.  12.  it  being  made  appear  to  the  court,  that  he  was 
a  domeftick  fervant  of  the  envoy  from  the  eledor  Palatine,  viz. 
his  fecretary,  and  that  all  the  fteps  prefcribed  by  the  adt  were  pur- 
fued.     May  25,  1728. 
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Edward  King  and  Judith  his  wife  verf,  Thomas  Jones: 

Error. 

Intr.  Hil   13  Geo.  i.     B.  R.     Rot.    470.  s.c.zStra 

«^  '    '  Si  I 


811. 


(TUomas  yo?2es  brought  an  aflion  upon  the  cafe  upon  feveral   pro-  Coverture  of 
X   mifes  in  this  court  by  original  againft  the  defendant  Judith  as  "j,e  Defendant 
a  feme  fole  by  the  name  of  Judith  Parnell ;  and  declared  that  '^1^^^,  i^^ought 
fhe  was  indebted  to  the  plaintiff  22d  oi  Oofober  1726.  in  203/.  &c.  cannot  abate 
for  goods  fold  and  delivered,  (^c.     The  defendant  Judith  pleaded  tjepiaintff-s 
in  this  manner  ;  et  praediSfa  Juditha  King  quae  arrcjlata  fuit  per 
mmen  Jiidithae  Parnell  by  her  attorney  pleaded  non  ajfumpfii.     Up- 
on which  iffue  being  ioined,  at  the  aflifes  a  verdidl  was  found  for 
the  plaintiff,  for  41/.  18  J.  and  cofts  40^.     Upon  which  judgment 
was  given  for  the  plaintiff  yow^i  for  the  damages  and  cofts  de  incre- 
iriento,  in  all  63/.     Thereupon  an  entry  was  made  upon  the  record, 
that  die  lunae  in  tribiu  Pafchae  13  Geo.  i.  veniunt  qiiidam  Edwardus 
King  et  praediBa  Juditha  in  propriis  perfonis  fiiis,  and  produced  a 
writ  of  error  de  et  fuper  praemijjii  praediBii^  which  writ  follows  in 
haec  verba  ;  which  was  a  v^'rit  of  error  directed  to  the  juflices  of  the 
King's  Bench,  reciting  that   in  recordo  et    proceffu  acetiavi  in  red- 
ditione  judicii  loquelae  quae  fuit  in  curia  mftra,  coram  nobis  inter 
Thomam  Jones  et  Juditham  uxor  em  Edivardi  King  per  nonien  Jiidithae 
Parnell,^ &c.   pojleaque,  &c.    'venimit  pracdidli  Ediiwdus  Kirg   ft 
Juditha  per  nomina  Edivardi  King  et  Judithae  uxoris  ejus  by  their 
attorney,  and  afiign  for  error,  that  it  appears  in  the  faid  record,  that 
the  laid  Judith  comperuit  et  placitavit   in  placito  praediSlo  ut  je- 
mina  fola  per  attornatum  fuwn,  ubi  in  faBo  eadem  Juditha  tem- 
pore comparentiae  et  placitationis  praediSlo  fuit  cooper ta  cum  ipfoproe- 
fato  Edwardo  King  viro  fuo,  'uiz.  apud,  &c.  et  Jic  eadeni  Juditha, 
tempore  comparetitiae  praediBae  non  facer e  feu  mminare  ohqueni  al- 
tornatum  nee  comperuiffe  aiit  placitaJJe  debiiit  fine  praediBo  vtro  fuo, 
&c.  Jones  the  defendant  in  error  came  in,  and  after  feveral  imp.ir- 

o  N  lances 
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lances  pleaded  to  the  aflignment  of  errors,  that  the  faid  Edivard 
Kiri'T  ar:d  Jiulitb  ad  diccndum  Jen  alUgandum  pro  err  ore  cd  judicium 
pracdiBum  rcvocandum  quod  tpjd  eadem  Juditka  pracdiclo  tempore 
cocperta  fuit  cum  ipjb  praefato  Edivardo  King  prout  Juperius  pro  er- 
rore  per  praedi6tas  Edwardum  et  Judithani  allegalur  adiniiti  Jion 
debent  quia  dicit  quod  he  the  faid  Ihomas  Jones  i8  October  13  Geo. 
I.  fued  out  of  Chancery  a  writ  againfl:  the  faid  Judith  &%  a  feme 
I'ole,  de  et  in  placito  praediSio  in  recordo  praediSlo  nientionato,  and 
ib  fets  it  out  at  large ;  and  that  the  fheriffof  Surrey  returned  a 
nichil,  whereupon  a  capias  iflued  againft  the  faid  Judith,  upon 
which  the  fheriff  returned  a  7ion  juit  invcnta  ;  whereupon  he  fued 
out  2,  tejlatum  into  Middlefex,  to  which  the  fnerifF  returned  a 
cepi, .  and  that  he  had  her  body  ready,  &c.  and  that  then  and  there 
in.  this  court  'uenit  praediBus  Edwardus  King  in  propria  perjhnaj'ua^ 
etquidam  Johannes  Kitfon  in  propria  perjona  Jua,  and  the  iM  Ed- 
icard  King  and  John  entered  into  a  recognifance  to  the  faid  EdwarA 
Jones  in   80/.  under  this  condition,  \SmX  fi  contingeret  eandem  Jii- 

•  Jit  ham,  in  praediSlo  placito  convinci^  that  flie  the  faid  Judith  fhould 
pay  the  faid  Jones  the  damages  recovered,  or  render  her  body  to  the 
cuflody  of  the  marflial  of  the  Marfialfea  of  this  court,  &c.  prout 
patet  per  recordum  praediBorum  Jeparalium  brevium  et  retornorum 
eorundem  brevium  ac  per  recordum  recognitionis  praediSiae  hie  in  curia 
de  recordo  rejidentia  plenius  liquet  et  apparet,  &c.  unde  petit  judi- 
cium fi  praediBi  Edwardus  King  et  Juditha  contra  recognitionem 
praediSlam  fie  lit  praefertur  de  recordo  remanentem  ad  dicendum  J'eu 
dlegatidum  quod  praediBa  Juditha  praediSlo  tempore  fuit  cooperta 
cum  ipjo  praefato  Edwardo  King  prout  fuperius  pro  errore  per  ipjbs 
Edwardum  et  Judithani  allegatur  admitti  debeant,  &c.  et  quod  ju- 
dicium praediBum  in  omnibus  afimetur,  &c.  To  which  plea  in 
bar  of  the  alignment  of  errors  there  was  a  demurrer,  and  joinder 
in  demurrer. 

And  ferjeant  Chappie  for  the  plaintiffs  in  error  Infifled,  that  the 
error  affigned  being  a  matter  of  fadl,  viz.  coverture,  it  was  con- 
felfcd  by  the  plea  to  the  aflignment  of  errors;  in  the  fame  manner 
as  it  infancy  is  afligned  for  error,  it  is  confeffed  by  a  plea  of  in  nulla 
ejl  erratum ;  and  in  that  cafe,  if  the  defendant  in  error  would  con- 
teft  it,  he  ought  to  take  ifl'ue  upon  it.  i  Lev.  294.  Grell  verf. 
Richards;  and  Raym.  231.  Oakeover  verj'.  Overbury.  Then  the 
coverture  being  confeffed,  the  judgment  is  erroneous,  for  ^  feme 
covert  cannot  appear  by  attorney  ;  and  if  fhe  does,  and  judgment  is 
given  againft  her,  her  hufband  and  fhe  lliall  join  in  a  writ  of  error, 
and  reverfe  the  judgment.  So  is  18  E.  4.  4.  Br.  error  173.  Br, 
joinder  in  aBion  88.  ^f  i  Roll.  Ab.  748.  pi  18.  Hayward  verf. 
f-niliams.     Stile  254,  280.  where  an  adion  was  brought   againft 

•  a  Jeme  covert  as  difemefole,  and  flie  pleaded  to  iffue  as  2ifetnefole, 

and 
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and  afterwards  judgment  was  given  againft  her,  and  flie  was  took 
in  execution ;  flie  and  her  husband  may  bring  a  writ  of  error,  other- 
wife  her  husband  would  be  prejudiced  in  the  lofs  of  her  company 
and  care  about  his  family ;  and  he  has  no  other  means  to  help  him- 
fclf.  But  in  cafe  of  a  fine,  the  husband  may  enter  and  avoid  it. 
And  in  i  Rol.  Ah.  759.  Edwards  verf.  Siwpjhn,  which  is  the  like 
cafe,  it  is  faid,  that  they  may  aflign  for  error,  that  fhe  was  zfeme 
covert  at  the  time  of  the  appearance  and  plea.  And  fo  the  error  is 
afligned  in  this  cafe ;  and  therefore  he  prayed,  that  judgment  might 
be  reverfed. 

Serjeant  Whitaker  for  the  defendant  in  error  infifted  upon  it,  that 
t-lie  judgment  was  well  given,  and  ought  to  be  afllrmed.  For.  i.  he 
faid,  that  the  original  writ  was  well  brought,  for  Judith  at  the  time 
of  the  fuing  of  the  original,  capias  and  tejiatum,  was  a  feme  Jok,  for 
the  afljgnment  of  error  is,  that  fhe  was  a  married  woman  teinpore 
comparentiae Jiiae,  &c.  Then  when  a  writ  is  v/ell  fued  out,  a  de- 
fendant or  tenant  cannot  by  his  own  ad:  abate  the  plaintiff  or  de- 
mandant's writ.  Litt.  feSi.  410.  Co,  Li.  248.  b.  And  though  Ju- 
dith might  marry,  flie  could  not  defeat  the  plaintiff's  writ  thereby. 
2.  She  has  pleaded  as  2^  feme  fole,  et  praeditla  Jiiditba  King  who 
was  arrefl:ed  by  the  name  of  Judith  Parnell.  Now  the  praeditla 
makes  that  ill  pleading,  for  flie  confeffes  herfelf  the  fame  perfon, 
and  z  feme  file  ;  for  which  purpofe  he  cited  i  Liitw.  22,  23.  2  Cro. 
482.  2  Ro.  Rep.  50,  88.  Fortefcue  -verf.  Sir  John  Markham.  3. 
He  infifted  that  Edward  King  was  efl:opped  by  the  recognifance  he 
entred  into,  to  affign  this  for  error,  he  having  entered  into  the  re- 
cognifance for  Judith' %  appearance  as  a  femejole. 

But  the  court  were  of  opinion,  that  fince  the  writ  was  fued  out 
right  at  firft  againft  Judith  as  z.  feme  file,  flie  could  not  by  her  own 
aft  defeat  the  plaintiff's  writ.  And  therefore  this  cafe  was  plainly 
diftinsuifliablc  from  the  cafes  cited  out  of  Brook  and  Ro.  Abr,  for 
there  the  defendant  was  a  feme  covert  at  the  fuing  the  writ ;  but 
here  (he  was  at  that  time  and  after  a  fmejole.  And  in  2  Ro.  Rep. 
53,  Mich.  16  Jac.  I.  Hay  don  verf.  Miller^  becaufe  it  did  not  fuf- 
ficiently  appear  to  the  court,  that  flie  was  covert  at  the  time  of  the 
original  procefs  fued  out,  which  ought  to  be  exprefly  averred  in  the 
affignment  of  the  error,  judgment  was  there  affirmed ;  which  was  a 
cafe  of  the  like  nature  as  this.  And  the  court  affirmed  this  judg- 
ment July  5,  1728. 


The 
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S.  C.  2  Stra. 
811. 

^indcn.  Trin, 
is  on  a  Sun- 
day, 


The  King  verf.  Mr.  Gumley  &  al'. 

AN  information  was  exhibited  againft  the  defendants,  for  a  great 
aflault,  battery  and  wounding,  committed  by  them  upon  Wil- 
kins  the  printer,  &c.  And  on  not  guihy  pleaded,  it  v/as  tried  be- 
fore me  at  Guildhall,  and  the  defendants  were  found  guilty.  And 
Mr.  Fazakerley  and  Mr.  Bootle  moved  in  arreft  of  judgment,  that 
the  diftringas  was  returnable  ^/V  Martis  proxime  poft  qiiindenam  Tri~ 
7iitatis,  and  the  day  of  nifi  prius  was  die  liinae  proxime  pojl  quinde- 
7jam  Trimtatis ;  that  Trinity  Sunday  was  'June  the  1 6th,  and  that 
oSiah.  Trinitatis  was  the  Monday  feven-night  after,  which  was  the 
25th  of  June,  and  that  the  quindeiia  Trinitatis  was  the  Monday 
fortnight  after  Trinity  Sunday,  which  was  the  ift  of  Jidy  ;  then 
the  dies  lunae  proxime  pojl  quindenam  Trinitatis  would  be  8  Jidy. 
But  the  dijiringas  was  returnable  die  Martis  proxime  pojl  qui?2~ 
denam  Trinitatis,  which  was  July  2.  and  by  confequence  the  day 
in  bank,  was  before  the  day  of  72zy?  prius ;  and  therefore  that  this 
trial  being  had  i  Jidy,  which  was  before  the  day  of  7iiji  prius,  and 
in  truth  was  the  quindena  Trinitatis,  that  therefore  the  trial  was 
without  authority,  and  the  verdidt  ought  to  be  fet  afide.  And 
they  cited  33  H^.  6.  45.  and  Dier  97.  that  a  verdidt  taken  after 
the  day  in  bank  was  ill.  But  the  court  was  of  opinion,  that  Sun- 
day  the  24lh  was  the  quindena  Trinitatis,  and  the  return-day  ;  for 
all  quindena  s,  oBabis's,  &c.  are  inclufive;  and  then  die  lunae  proxime 
pojl  quindenam  Trinitatis  was  July  1.  and  the  trial  right.  Salk. 
626.  Harvey  againji  Broad,  and  Davies  verf.  Salter.  Shower  60. 
Whitmore  verf.  manucaptors  of  Wheeler,  adjudged  in  point.  6  Mod. 
148,  159,  250.  And  the  exception  was  over-ruled,  July  10, 
1728. 


S.  C.  2  Stra. 

810. 

Attachment 
agaiiifl  a  wit- 
nefs  for  not 
attending  a 
trial. 


Wyat  verf,  Winkford. 

MR.  Capper  moved  laft  Eafter  term  for  an  attachment  againft 
Rolf  Bail}',  for  not  attending  at  the  afiifes  at  F/inchrJler,  to 
give  his  evidence,  to  prove  the  hand  of  a  fteward  of  a  manor  to  a 
copy  of  court-roil,  hung  Jiil:'poenaed  and  having  received  one  guinea 
for  his  charges,  and  being  promifed  to  have  one  guinea  per  diem 
wiiile  there,  and  his  charges  paid.  And  a  rule  was  made,  to  ihew 
cauie,^  &c\  And  now  2  July  \n  this  term  ferjeant  Baines  moved 
tn  dilcharge  the  rule,  for  that  an  attachment  ought  not  to  go,  but 
the  party  injured  had  his  adion  upon  the  ftatute  of  Eliz.  And  he 
l.iid,  tiiat  fuch  a  rule  had  been  granted  by  the  King's  Bench  between 
Hammond  and  Stezcart  5  but  upon  Ihewing  caufe,  the  rule  was  af- 
2  ter  wards 


i 
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terwards  difcharged.  And  he  faid  alfo,  that  fuch  a  rule  was  granted  j 
againft  one  'Jof.  RoJJwgton,  Mich,  lo  Geo,  Nov.  28.  between  Dalijon  'i 
and  Alandy  for  not  appearing  at  Guildhall  before  lord  chief  baron  | 
Mountague^  being  fubpoenaed  as  a  witnefs ;  but  that  rule  was  after  1 
difcharged.  But  the  court  in  this  cafe  thought  it  was  a  good  foun- 
dation for  an  attachment,  the  difobedience  to  the  fubpoena  being  a  \ 
contempt  to  the  court ;  and  though  an  adion  might  be  brought  on  j 
the  ftatute,  yet  that  was  a  more  dilatory  method,  and  more  diffi-  i 
cult  to  proceed  in,  which  encouraged  witneffes  not  attending  fre-  \ 
quently  upon  the  trials,  at  which  they  vitxt  Jhbpoenaed  to  appear  and 
give  evidence.  And  therefore  the  rule  was  made  abfolute,  July  2.  ' 
The  original  rule  was  granted  May  21,   1728. 


John  Harrifon  verf.  Thomas  Bottomley.     Error.  C.  B. 

Intr.  Pafch.   i^Geor.    C.  B.   Rot.  582.  ^  Pafch.      ^^f^^cra. 
I  Geor.  2.     BR. 


809. 


TJArrifon  brought  an  action  of  trover  againft  Bottomky  in   the  what  a  fuffi- 
Common  Pleas,  and  among  other  things  declared  for  una  par-  cient  certainty 
cella  fegejirium  involucrorum  et  fiinium,  Anglice  pack- cloths,  rap-  '"  "°^*'^' 
pers  and  cords,  (^c.  and  the  defendant  having  let  judgment  go  by 

nihil  dicit,    a  writ  of  inquiry   was  executed,    and   intire  damages  ' 
found  for  the  plaintiff,  and  final  judgment  given  for  him  in  the 
Common  Pleas.     Upon  which  Bottomley  fued  this  writ    of  error, 
returnable  in  the  King's  Bench.     And  the  error  affigned  was,  that 

parcella  was  too  uncertain  a  defcription,  that  no  body  could   tell  J 

what  quantity  was  meant  thereby ;   and  to  prove  it   feveral  cafes  ■ 

were  cited.     Cro.  Eliz.  865,  Granvel  verf.  Rhohoiham.     In  trover  \ 

de  una  parcella  pijcium^  Anglice  ling,  after  verdidl  the  judgment  '- 

was    reverfed,     becaufe    parcella    was     an     uncertain     defcription.  '■. 

2   Lev.  176.  Hicks  verf.   Pendarvis,    trover   de    quadam   parcella  . 

lintea,  judgment  after  verdidl  was  arrefted  for  the  incertainty.     So  < 

in  2  Lev,  295.  IV'ade  verf.  Hatcher,  trefpafs  for  taking  unam  par-  \ 

cellam  penfarum  laniarum,  Anglice  a  quantity  of  linen  yarn,  judg-  •! 
ment  flayed  after  verdift  for  the  plaintiff.     And  a  cafe  wr.s  cited  to 
have  been  in  this  court,   Trin,  1  Geo.  Kempjler  verf  Nelfon^  where  Kempfler 

a  replevin  brought  pro  parcella  panni  lintei  was  adjudged  not  to  lie  ^^^"^^  ^^"°''-  \ 

for  the  incertainty.  \ 

Mr.  Lee  for  the  defendant  in  error  faid,   the  cafe  of  Kempjler  j 

was  intirely  different,  for  there  was  to  be  judgment  for  a  return  of  | 

the  thing  itfelf ;  but   this  aftion  being  only  to  recover  damages,  it  ' 

was  certain  enough.     And  fo  it  was  held,  Stiles  199.   Graves  verf.  ! 

Drake  ^    trover  pro  fex  puree  His  plumbi   cinereiy  Anglice   pewter  j 

9  O                                 porringers  i  j 
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porringers;  where  it  was  adjudged  good.     And  i  Xfu.  303.  '^ennj 

'verf.,Norris,  where   it  was  adjudged,  that  a  quantum  meruit  pro 

quadani  farcella  fill  was  good,  and  it  was  held,  fo  it  would  be  in 

trover,  damages  only  being  to  be  recovered,  for  finding  which  the 

jury  had  proof  before  them.     After  confideration  of  the  cafes,  the 

court  were  of  opinion,  that  parcel  fliould  be  looked  on  as  an  intire 

'tiling,  the  fame  as  a  bundle ;  and  therefore  affirmed  the  judgment, 

Graham verf.  July  the  fccond,   1728.     There  was  another  cafe  between  White 

^'"'^'  and  Graham,  upon  a  writ  of  error  brought  to  reverfe  a  judgment  in 

2  Stra.  827.    ^^^„^^^  £q|.  ^  parcel  of  diamonds,  among  feveral  other  things ;  and 

the  fame  exception  was  taken,   and  judgment  was  affirmed,  Hil. 

2  Geo.  2.  Feb.  7.  17 18.  which  was  entred  Pafchae  i  Geo.  2.  C.  B. 

Rot.  434.  and  in  B.  R.  M.  2  Geo.  2.  Rot. 

John  Watkins  verf.  Walter  Weft  and  William  Weft. 
Intr.  Hil.  1  Geo.  2.     B.  R.     Rot.  163  or  164. 


Juftification     T  N  trefpafs  for   taking  the  plaintiff's  goods,  and  carrying   them 

in  trefpafs  un.  '         -    •      .  ....  .  ^  -^-.^      . 

der  the  procefs 


in  trefpafs  un-  |^  ^^^y  .    j^g  defendants  pleaded,  that  the  town  of  UJke  in   the 


of  an  inferior  county  of  Mownouth  is  an  ancient  borough;  that  there  had  been 
court,  how  to  there  from  time  out  of  mind  a  court  of  record  held  cora?))  praepojito 
e  pleaded,     ynj^gm  biirgi  pro  tempore  exijiente  of  all  perfonal  adions  arifing 
within   the  faid  borough,  and  that  before  the  time  when,  (3c.  at 
the  faid  court  of  record  held  at  the  faid  borough  Jecundum  conjuetu- 
ditiem  et  vfttm  ejiijdem  biirgi  23  Apr,  12  Geo.  i.  before  the  then 
provoft,  one  Anne  Hughs  levied  a  plaint   in  trefpafs  upon  the  cafe 
•  againft  the   plaintiff  Watkins,  &c.  and  then  and   there  prayed  pro- 
cefs agiinft  the  plaintiff,  &c.  ideo  then  and  there  at  the  fame  court, 
Gf<:.  there  iffued   out   of  the  faid   court,   according   to   the  cuftom 
aforefaid,  a  certain  precept  in  writing  to  the  bailiffs  of  the  faid  bo- 
rough direded,  whereby  by  the  faid  court  praeceptum  fiiit  eifdem  bal- 
livis  minijlris  diSiae  curiae  exiftentibus  et  eonim  cuilibet,  quod  attachi- 
arent  feu  aliquis  eonim  attachiaret  praediStum  the  plaintiff  per  bona 
et  cat  alia  J'ua  infra  burgian  praediSium,  fo  that  he  fliould   appear 
at  the  next  court  to  be  held   the  26th  oi  April  to  anfwer  the  faid 
Anne:  which  precept  was   afterwards   and   before  the  return,  viz. 
the  faid   23d  o{  April,  delivered  by  the  find  Anne  at   the  borough 
aforefaid,  within  the  jurifdidtion  of  the  faid  court,  to  the  defendants 
4zdtunc  ballivis  curiae  illius  exijlentibus  in  forma  juris  exequendum,  by 
virtue  of  which  piecept  the  faid  defendants  then  bailiffs  and  officers 
>     of  the  faid  court  being  at  the  requeft  of  the  faid  Anne  then  and 
there  made,  afterwards  and   before  the  return  of  the  precept,  fcili' 
ff/ the  faid  23d  oi  April,  at  the  borough  aforefaid,  and   within  the 
jurifdidion  of  the  faid  <:ourt,  the  faid  plaintiff  by  his  goods  in  the  de- 
claration 


I 
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claration  mentioned  did  attach,  to  be  at  the  then  next  court  of  the 
faid  borough  to  be  held  at  the  faid  borough  the  faid  26th  of  ^/>;-;7,  • 
to  anfwer  the  faid  Anne,  &c.  and  took  and  carried  away  the  faid  ! 
goods,  and  detained  them,  with  intent  to  redehver  them  to  the  faid  1 
plaintiff  upon  his  appearance  in  the  faid  court  at  the  return  of  the  | 
faid  precept,  to  anfwer  the  faid  Anne,  &c.  and  that  they  returned  i 
the  precept  to  the  then  next  court,  &c.  which  was  the  fame  taking  "  ^ 
and  carrying  away  of  the  goods,  &c.  and  traverfe  the  taking,  &c.  ,  ,  i 
the  day  laid  in  the  declaration,  or  at  any  time  before  the  iflliing,  ^  ] 
or  after  the  return  of  that  precept,  &c.  The  plaintiff  demurred  to  \ 
the  plea,  and  the  defendant  joined  in  demurrer.  And  judgment  ; 
was  given  for  the  plaintiff,  that  the  plea  was  ill,  becaule  the  jufti-  ' 
fication  is  under  a  precept  direfted  to  the  bailiffs  of  the  borough,  be- 
ing officers  of  the  court ;  but  the  defendants  aver,  that  they  were  "  I 
bailiffs  of  the  court  and  officers,  but  don't  aver  that  they  were  bai-  ' 
liffs  of  the  borough;  and  if  they  were  not,  though  they  might  be 
-bailiffs  of  the  court  and  officers  of  the  court,  yet  the  precept  was  ', 
not  direfted  to  them,  and  then  they  could  not  execute  it,  nor  ju- 
llify  under  it.  For  there  might  be  both  bailiffs  of  the  borough,  ) 
and  alfo  bailiffs  of  the  court,  diftind:  officers ;  but  the  precept  was  : 
only  direfted  to  the  bailiffs  of  the  borough,  but  it  was  not  direded  'j 
to  the  bailiffs  of  the  court,  nor  to  the  officers  of  the  court.  July  5,  ; 
1728.  I  cited  the  cafe  of  Britton  verf.  Cole,  adjudged  Hil.  9  Wil.  3.  Ante,  30;.  I 
B.  R.  1697.  where  in  trefpafs  for  taking  flieep,  &c.  the  defen-  ^§"11"^  ^''  i 
dant  pleaded,  that  a  levari  facias  iffued  out  of  the  Exchequer  di-  ^ 
reded  to  the  {heriff  oi  Gloucejier ,  to  levy  iffues  and  profits  of  lands  \ 
found  in  an  inquifition  upon  an  outlawry  againft  Crejfet  at  the  de-  ' 
fendant's  fuit,  by  virtue  of  which  writ  the  flieriff  made  a  precept  to 
Anthony  and  Jojepb  Powell,  commanding  them  to  levy,  and  that  1 
the  defendant  requefted  Anthony  and  'Jojepb  Poivell  to  take  the  cattle  1 
in  the  declaration,  becaufe  they  were  levant  and  couchant  upon  the  ) 
land,  fuper  quo  John  Powell  and  JoJ'eph  Po%vell  took  the  cattle,  &c.  \ 
held  xhzi  John  Powell  con\d  not  juftify  executing  the  procefs,  he  ■ 
not  being  named  in  the  warrant,  but  a  meer  flranger,  j 

1 

Canning  verf.  Wright.     Error.     C.  B.  i 

\]xXx.Mkh,  \Geo.  2,     B,  R.     Rot.  389.  s.c.  astr,.              : 

ERROR  was  brought  by  Canning  to  reverfe  a  judgment  given  What  writ  of                \ 

againft  him   in  the  Common  Pleas,  after  verdid:  in  ejcdment,  "''°''f  ,'1°'^                    : 
wherein  he  was  defendant.     The  writ  of  error  was  tejle  23  O^ober 

12  Geo.  I.  and  returnable  c6labi$   Martini  Mich,  term  12  Geo.  i.  I 

And  by  the  record  certified  the  judgment  appeared  not  to  be  given  j 

till  Hil.  term  following,  12  Geo.  i.  whereupon  it  was  held  clearly,  J 
2                                                                               the 
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the  record  was  not  well  removed  by  this  writ  of  error.  Then  Mr. 
Parker  for  the  plaintiff  in  error  moved,  that  the  v;rit  of  error 
might  be  amended  by  the  ftatute  of  5  Geo.  i.  cap.  13.  But. upon 
reading  the  ftatute,  we  were  clear  of  opinion,  it  could  not  be 
done,  for  it  would  be  to  amend  the  writ  contrary  to  the  truth  of 
the  cafe,  for  the  judgment  in  faft  was  not  given  till  Hil.  terna 
12  Geo.  I.  and  therefore  this  was  not  fuch  a  variance  as  was  in- 
tended to  be  amended  by  that  adt.  The  motion  for  an  amendment 
was  denied,  July  2,  1728.     See  i  Siderf.  104. 

Elkins  verf.  Paine. 

Writ  of  error  T^  L  ]^  J ]^  S  recovered  judgment  in  a  fcire  facias  againft  Paine^ 
amendable.  Field,  and  two  others,  in  the  Marjl^aljea,  as  bail  for  one  Crof- 

by ;  and  Paine  and  Field  only  brought  a  writ  of  error,  which  was 
ill,  and  the  record  not  removed  thereby.  Mr.  Parker  moved,  that 
this  writ  of  error  might  be  amended  by  virtue  of  the  ftatute  of 
5  Geo.  I.  cap.  13,  tut  the  court  held,  tlie  writ  uas  not  amend- 
able, the  other  defendants  not  having  joined  in  the  writ  of  error. 
And  the  writ  of  error  was  quaftied.  Iiitr.  Hil.  1  Geo.  2.  B.  R. 
Rot. 

Jacob  Lopes  Henriques,  Judah  Senior  Henriques,  Ifaac 
Senior  Henriques,  William  Hubbald,  and  Charles 
Nelfon,  agatnjl  the  general  privileged  Dutch  company 
trading  to  the  Weft  Indies. 


s^c.jstra.     intr.  Fafch.   11  Geo.  i.     C.  B.     Rot.  417.  et  Intr. 

T'ri7i.  2  Geo.  2.     B.  R,     Rot. 


807 

I  Stra.  61  z 


IN  a  writ  of  error  brought  by  Henriques  and  the  others,  to  re- 
verfe  a  judgment  given  againft  them  by  the  court  of  Common 
Pleas  in  zjcire  facias  brought  againft  them  by  the  Dutch  U'efl  India 
company,  upon  their  recognifance  as  bail  for  one  Jacob  Senior 
Henriques  Van  Moyfes  in  an  adlion  upon  the  cafe  for  money  lent 
brought  againft  him  by  the  faid  company,  by  which  recognifance 
the  plaintiffs  in  error  obliged  themfelves  jointly  and  feverally  in 
the  fum  of  20000/.  The  cafe  appeared  to  be  thus ;  The  fcire  facias 
was  fued  out  Hil.  term  10  Geo.  i.  returnable  o£labis  purif  at  the 
return  of  which  fcire  facias  the  faid  company  appeared  by  Williani 
Bordrigge  their  attorney,  and  the  flieriff  having  returned  a  fcire 
feci,  the  plaintiffs  in  error  appeared  by  William  Gilbert  their  at- 
torney, and  imparled  to  the  firft  return  of  Eafer  term  then  «ext ; 

and 
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and  then  pleaded,  there  was  no  record  of  any  fuch  rercgnifance  as 
was  fet  out  in  the  fcire  facias.  To  which  the  company  replied, 
that  there  was  fuch  a  record.  Whereupon  judgment  was  given  by 
the  court  of  Common  Pleas,  that  there  is  fuch  a  record,  and  jadg- 
ment  was,  that  the  faid  company  lliould  have  execution  againfl  the 
faid  plaintiffs  in  error  feverally  for  the  faid  feveial  fums  of  20000/. 
by  them  feverally  acknowledged  ;  confideratum  ejl  etiam,  that  the  faid 
company  recover  againft  the  plaintiffs  in  error  6/.  \os.  pro  damnis 
mifis  et  cujlagih  fuis  quae  fiiftiiiuerunt  occafione  dilationis  execiitionis 
praedlSlae,  to  the  faid  company  ad  requifitionanfuam  fer  curiam  hie 
adjudicata  juxta  formam  Jiatuti,  &c.  Upon  this  writ  Mr.  Strange 
counfel  for  the  plaintiff^s  in  error  infifted  upon  two  errors.  The 
firfl;  was,  that  the  plaintiffs  in  error  had  among  others  affigned  want 
of  warrants  of  attorney  on  record,  and  upon  a  certiorari  direded 
to  the  chief  juftice  of  the  Common  Pleas  he  had  certified  there 
were  no  warrants  of  attorney  of  Hilary  and  Eafer  terms  in  the 
ilth  year  of  the  late  King,  but  the  defendants  in  error  having  fug- 
gefted,  that  there  were  warrants  of  attorney  of  Eajier  term  in  the 
nth  year  of  the  late  King,  another  certiorari  was  granted  to  the 
chief  juftice  of  the  Common  Pleas,  &c.  to  which  he  had  returned 
warrants  of  attorney  in  this  caufe  both  by  the  plaintiffs  and  de- 
fendants of  Eajier  term  in  the  eleventh  of  the  late  King.  But 
Mr.  Strange  infifted,  thofe  were  not  good  warrants,  becaufe  they 
were  warrants  of  Eajier  term,  whereas  the  fcire  facias  was  return- 
able o5labis  Purifcationis  in  Hil.  term,  at  which  day  the  plaintiff" 
below  came  by  his  faid  attorney,  but  the  warrant  returned  is  a 
warrant  of  Eajier  term  following,  which  could  not  be  a  warrant 
to  appear  the  Hilary  term  before.  To  which  it  was  anfwered  by 
Mr.  Reeve  for  the  defendants  in  error,  that  a  warrant  of  attorney 
might  have  been  entered  at  any  time  before  judgment.  41  Edw.  3.  i.  b. 

I  Roll.  Abr.  tit.  Attorney  I.  But  by  the  32  Hen.  8.  cap.  30.  par.  2. 
attornies  are  to  enter  their  warrants  of  record  of  the  fame  term  the 
iffue  is  entred  on  record;  and  by  the  i8th  oi  Eliz.  cap.  14.  attor- 
nies are  to  deliver  in  their  warrants  to  be  entred  or  filed  on  record, 
in  fuch  manner  and  form  as  theretofore  by  the  laws  or  ftatutes  they 
Ought  to  have  done.  And  the  ftatute  of  4  Ann.  cap.  1 6.  gives  no 
diredlion  when  the  warrants  of  attorney  are  to  be  filed ;  but  only 
fays,  fo  that  there  be  warrants  of  attorney  duly  filed  according  to 
the  law  as  is  now  ufed.  And  in  the  prefent  cafe  the  warrant  of 
attorney  is  entred  of  the  fame  term  the  placita  is  of,  Eafter  term 

II  Geo.  I.     And   he  cited    a    cafe   in    this    court    adjudged   Trin. 

8  Geo.  I.  between  Noke  and  Caldicot  -,  where  in  error  upon  a  judp;-  ^°^^  ^"^ 

ri/^  m  c  c  r   Caldicot. 

ment  or  the  Common  rleas  want  of  a  warrant  or  attorney  was  ai- 
figned  for  error,  and  a  warrant  was  returned  upon  a  certiorari  di- 
reded  to  the  chief  juftice  of  the  Common  Pleas  of  a  term  fubfc- 
quent  to  the  placita;  and  it  was  held  to  be  no  error.     And  the- 

9  P  court 
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court  were  unanimoufly  of  opinion,  that  this  was  no  error  in  the 
prefent  cafe,  for  the  reafons  given  by  Mr  Reeve. 

Then  Mr.  Strange  afl'igned  his  other  error,  which  was,  that  by 
8  G?  9  ^.  3.  cap.  10.  par.  3.  cods   of  fuit   are  only  given  to  the 
plaintiff  in  a  fcire  facias,  if  he  obtains  judgment  or  an  award  of 
execution   againft  the  defendant   after    plea  pleaded,  or    demurrer 
joined.     But  in   this  cafe  the  court  of  Common  Pleas  have  given 
judgment,  that  the  plaintiff  fhall  recover  againft  the  defendant  6/. 
10  s.  pro  damjiis  mijis  et  cujlagiis  fuis  occafione  dilationis  execution! s, 
&c.  whereas  they  have  no  power  to  give  damages  for  the  delay  of 
the  execution.     To  which  Mr.  Reeve  offered  as  an   anfwer,  that 
the  damages  occafioned  by  the  delay  of  execution  were   the  cofts 
and  charges  the  plaintiff  was  put  to  in  fuing  the  fcire  facias,  and 
by  confequence  were  his  cofts  of  the  fuit;  and  that  the  word  damna 
imported  in  this  cafe  no  more.     2.  He  faid,  that  the  judgment  was 
for    two   diftindt  things,    one    an  award  of  execution    of  a  fcire 
facias,  for  the  fum  contained  in   the   recognifance,  and   the  other 
for  thefe  damna ;  and  therefore  if  the  laft  was  erroneous,  that  part 
of  the  judgment  for  the  6/.  lo^.  might  be  reverfed,  but  the  award 
of  execution  ftiould  be  confirmed.     And  for  that  he  cited  a  cafe 
between  Green  and  Waller,  intr.  Hil.  13  ^.  3.  B.R.  Rot,  20.  where 
in  a  writ  of  error  brought  here  to  reverfe  a  judgment  of  the  King's 
Bench  in  Ireland,  which  affirmed  a  judgment  of  the  Common  Pleas 
in  Ireland,  in  debt  upon  a  bond;  and  upon  a  demurrer  after  fpecial 
pleading,  the  judgment  of  the  King's  Bench  affirmed  the  judgment 
of  the  Common  Pleas  in  Ireland,  and  further  gave  cofts  upon  the 
affirmance ;  and  as  to  that  part  of  the  judgment  as  to  cofts  the  entry 
was,  confideratiim  ejl  quod  the  plaintiff  in  the  original  adion  recupe- 
t  Ro,  Ab.      raret  inftead  of  recuperet,  which  was  held  error :  the  court  of  King's 
771.  i  .  23.   Bench  here  affirmed   the  judgment  of  the  King's  Bench  in  Ireland, 
v/hich  affirmed  the  judgment  of  the  Common  Pleas  there,  and  re- 
verfed the  judgment  of  the  King's  Bench  in  Ireland  which  gave  the 
cofts.     And  the  court  were  all  of  opinion,  that  the  judgment  as  to 
the  6/.  \os.  pro  datnnis  miJis  ct  ciiftagiis  was  erroneous,  and  there- 
fore they  reverfed  the  judgment  as   to  that,  and  affirmed  the  judg- 
ment as  to   the   adjudication  of  execution,  and  awarded  execution 
againft  the  feveral  plaintiffs  in  error,  only  for  the  fums  in  the  recog- 
nifance. July  5,   1728. 

Afterwards  thefe  plaintiffs  in  error  brought  a  writ  of  error  in 
parliament  upon  this  judgment  given  by  the  court  of  King's  Bench, 
which  was  heard  by  the  houfe  of  Lords,  Jpril  2^,  1730.  And 
bcfides  the  errors  infifted  on  in  the  King's  Bench,  the  plaintiffs  in' 
error  by  their  counfel,  Mr.  Booth  and  Mr.  Wynne  infifted,  that 
no  recognifance  in  England  could  be  given  to  this  generalis  privi- 

legiata 


Trin.  Term  i  Georgii  z.  regis.        1535 

legiata  /octet  as  Belgica  ad  Indos  occide  fit  ales  negotians^  for  that 
the  law  of  England  does  not  take  notice  of  any  foreign  corporation, 
nor  can  any  foreign  corporation  in  their  corporate  name  and  capa- 
city maintain  any  adtion  at  common  law  in  this  kingdom,  and  that 
therefore  the  recognifancc  was  void  in  law.  2.  They  infifted,  that 
if  any  fuch  recognifancc  could  be  acknowledged  to  this  pretended 
company,  yet  no  fuit  could  be  upon  it  here,  without  fetting  out 
the  proper  names  of  the  perfons  concerned,  who  make  the  com- 
pany, and  how  conftituted  or  privileged,  and  alleging  the  recogni- 
lance  to  be  entred  into  by  them  per  nomen  of  fuch  a  company.  And 
if  judgment  had  been  for  the  plaintiffs  in  error  againft  this  pretended 
company,  the  plaintiffs  could  not  have  levied  their  cofls  upon  them. 
But  to  this  it  was  anfwered  by  Mr.  Reeve  and  Mr.  Fazakerley  for 
the  company,  that  the  plaintiffs  were  eftopped  by  their  recogni fance, 
to  fay  there  was  no  fuch  company.  And  where  an  adion  is  brought 
by  a  corporation,  they  need  not  (hew  how  they  were  incorporated  ; 
for  if  the  name  is  proper  for  a  corporation,  they  need  notfliew  hovy 
they  were  incorporated,  becaufe  the  name  argues  a  corporation  ; 
but  upon  the  general  iffue  pleaded  by  the  defendant  the  plaintiffs 
muft  prove  they  arc  a  corporation.  Hob.  211.  Norris  verf  Staps. 
And  the  judgment  of  the  King's  Bench  was  affirmed  by  the  houfe 
of  Lords,  Saturday,  April  25,  1730.  and  the  plaintiffs  in  error 
ordered  to  pay  100/.  cofts. 

Note,  the  original  adlion  brought  by  this  company  againft  Jacob  Dutch  Weft- 
Senior  Henriques  Van  Moyfes  was  an  adion  upon  the  cafe  upon  fe-  India  com- 
veral  promifes,  viz.  for  money  lent,  ^c.  and  ?ion  aJJ'umpfit  pleaded.  ffq^s'^vSi'"' 
The  caufe  was  tried  before  lord  chief  juftice  King  at  niji  prius  in  the  Moyfes. 
Common  Pleas,  Michaelmas  term  1734.  upon  which  trial  the  cafe 
appeared  to  be,    that  Jacob  Senior  Henriques  Van  Moyfes   became 
indebted  to  the  company  in  180,000  guilders,  amounting  to  about 
17,390/.  jlerling,  for  fo  much  borrowed  of  them  in  the  bank  of 
Amjlerdam,  and    obliged    himfelf  by  con  trad,  to    repay   the  fame 
with  intereft ;  and   for  further  fecuring  thereof,  he  pledged  to  the 
company  feveral  fhares  of  Wefi-India  ftock,  which   upon   his   ab- 
fconding  were  fold  by  decree  of  the  court  oi  Schepens  for  60,900 
guilders,  toward  fatisfadion  of  the  debt  and  intereft.     And  for  the 
reft  of  the  money  borrowed  this  adion  was  brought.     And  upon 
the  trial,  lord  chancellor  King  told  me,  he  made  the  plaintiffs  give 
in  evidence  the  proper  inftru.ments  whereby  by  the  law  of  Holland 
they  were  effedually  created  a  coporation  there.     And  after  hearing 
the  objedions  made  by  the  counfel  for  Jacob  Senior  Henriques  Vav 
Moyjes,  he  direded  the  jury  to  find  for  the  plaintiffs ;  who  accord- 
ingly did,  and  gave  them    13,720/.   damages.     And  afterwards  a 
motion  was  made  in  the  Common  Pleas  to  fet  afide  the  verdid,  but 
by  the  unanimous  opinion  of  that  court  the  motion  was  denied. 

Mich. 
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Perfcriptum 
faSlum  afud 
W.  concejftt 
does  not  im- 
port a  deed. 
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Robert  Moore,  Efq;  and  the  lady  Anne  his  wife,  agai?ijl 
George  Jones,  Efq; 
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<TyOhert  Moore  and    the   lady  Anne  his  wife  brought  a  writ  of 
JV  error  returnable  in  the  King's  Bench,  upon  a  judgment  given 
againft  them  in  the  Common  Pleas  in  an  aftion  of  covenant, 
brought  againft  them   by  George  Jones,  Efq;  in  which  the  plaintiff 
Jojies  declared,  quod  cum  per  quoddam  fcriptum  faSium  apud  Weji- 
monafterium  (the  adion  being  laid  in  Middle/ex)  in  comitatu  prae- 
diSlo,  6th  oiDecemb.  171 5,  by  which  writing,  &c.  Anne  connitk 
dowager   of  Suff'ex,    Charles   Skelton,  Efq;  and  lady  Barbara  his 
wife,  and    the'faid  An):e  wife  of  the  faid  Robert  Moore,  by  the 
name  of  the  honourable  the  lady  Anne  Leotiard,  granted  to  the  faid 
George  Jones,  pro  ejus  confdio  tunc  impenfo  et  impojlerum  impendendo 
to  the  faid  countefs  of  Si'/ffcx,  and  Charles,   and  lady  Barbara  his 
wife,  and  the  faid  lady  'Anne,   50/.    to   the  faid  George   and  his 
afligns,  exinde  tunc  for   and   during   the   natural  life  of  the  faid 
George,  if  the  faid  countefs  of  Su/Jex,  and  Charles  and  lady  Bar- 
bara his  wife,  and  lady  An?2e,  or  any  of  them  fhould  fo  long  live, 
payable  half-yearly,  &c.  then  the    declaration   fets  out  a  joint  and 
feveral   covenant  from   the  faid  countefs,   Charles  Skelton  and  lady 
Anne,  for  the  payment  of  the  faid  annuity,  and  afhgns  a  breach 
in  non-payment  of  feveral  half-yearly  payments  of  the  faid  annuity, 
ad  damnum  of  the   plaintiff  j'owf;  300/.     Upon  oyer  prayed  by  the 
defendants  fcripti   in  narratione  praedi6ii  Georgii  mentionati,  the 
writing  is  fet  out  in  haec  verba,  which  imported  a  grant  of  an  an- 
nuity as  fet  out  in  the  declaration,  and  concludes.  In  witnefs  where- 
of vve  have  hereunto  fet  our  hands  and  feals  the  6th  of  December 
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171  5.  After  cv?r  of  which  writing  the  defendants  pleaded  in  bar, 
•that  the  plaintiff  Gecrge  after  the  29th  of  September  1723  (for  non- 
paytnent  of  arrears  of  the  annuity  incurred  after  the  day  of  the 
breach  being  affigned)  to  any  of  the  faid  parties,  conjilium  iion  im- 
fendit.  To  which  plea  the  plaintiff  George  demurred  generally. 
After  which  the  record  goes  on,  fuper  quo  prciedi5fi  Robertus  et 
Anna,  licet  fblemniter  exa£ii,  ad  jungendum  in  moratione  in  lege  cum 
praejato  Georgia  non  veniunt,  fed  defaltam  fecere ;  ob  quod^  &c.  an 
interlocutory  judgment  was  given  for  the  plaintiff  yij72«,  and  a  writ 
of  inquiry  awarded  and  executed,  and  damages  found,  250/.  &c. 
and  final  judgment  given  for  the  plaintiff.  Upon  which  this  writ 
of  error  was  brought.  And  three  errors  were  infifted  upon  by  the 
counfel  for  the  plaintiffs  in  error. 

1.  The  firfl:  was,  that  it  did  not  appear  by  the  declaration,  that 
the  writing  mentioned  in  the  declaration  was  the  deed  of  the  de- 
fendant, &c.  for  if  it  was  not,  an  ad:ion  of  covenant  could  not  be 
maintained  upon  it. 

2.  That  the  breaches  were  ill  afligned  for  the  non-payment  of 
the  annuity,  which  were  affigned  in  this  manner,  viz.  quod  prae- 
diSla  comiti/fa  Sujfex,  Carolus  et  domina  Barbara  uxor  ejus,  et  prae- 
dicia  domina  Anna  dum  ipj'a  j'ola  fuit^  et  praediSJi  Robertus  et  do- 
mina Anna  poll  Iponfalia   ititer  eos  celebrata,  non  fatisfecerunt  five 

J'olverunt,  nee  eoruni  aliqtiis  fatis fecit  five  folvit,  neque  eoriim  aliquis 
caujhvit  fatisfieri  five  folvi,  eidem  Georgio  five  afiignatis  fids  fmnmajn 
'vi^inti  quinque  librarum  de  praediSia  annuitate  quinquagi7ita  librarum 
eidcm  Georgio  debitam  fuper  vicefimum  quintum  diem  Martii  anno  Do- 
mini 1723.  and  fo  in  the  fame  manner  alleges  the  non-payment  of 
feveral  fubfequent  half-yearly  payments,  Gfr. 

3.  The  third  error  was,  that  the  reafon  of  the  judgment  of  the 
Common  Picas  was,  becaufe  the  plaintiff  in  error  and  defendant 
below  did  not  ioin  in  demurrer,  and  yet  judgment  was  given  againlt 
him,  as  upon  default,  which  could  be  only  when  a  day  was  given  ; 
but  no  dav  was  given  him  here,  and  therefore  the  judgment  Ihould 
rather  have  been  entred  as  upon  a  nihil  dicit. 

This  cafe  was  argued  three  feveral  times,  by  Mr.  Filmer,  Mr. 
Wynne  and  Mr.  Robinfon,  for  the  plaintiffs  in  error,  and  by  Mr. 
Reeve,  Mr.  ferjeant  Chappie  and  Mr.  Hiijey,  for  the  defendant  in 
error.  And  the  counfcl  for  the  plaintiffs  in  error  infifted  upon  it, 
that  it  could  not  be  difputed,  but  that  an  aftion  of  covenant  muft 
be  grounded  on  a  deed  ;  that  in  this  cafe  the  writing  mentioned  in 
the  declaration  did  not  appear  to  be  a  deed,  for  it  was  neither  men- 
tioned to  be  fealed,  nor  any  technical  word  ufed  in  the  declaration, 

9  Q.^  ^^^^ 
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that  imported  a  deed,  as  faSium^  indenturam,  &c.  and  they  relied 
UDon  the  cak  oi' Soiitbwel  verf.  Brown,  Trin.  ^gEliz.  B.  R.  Cro. 
Eiiz.  571.  where  in  covenant  the  plaintiff  declared,  that  the  de- 
fendant per  Jcriptum  articulorum,  made  between  the  defendant  on 
the  one  part  and  the  plaintiff  on  the  other,  convenit,  &c.  and  after 
vcrdid:  for  the  plaintiff,  the  declaration  v/as  adjudged  to  be  ill,  be- 
caufc  it  was  not  alleged,  that  the  writing  was  J/gi/io  defeiidentis 
Jmllatum.  But  if  the  wovA  faSium  had  been  in  inftead  o{  Jcriptum ^ 
or  it  had  been  Jcriptum  fadlum,  it  might  have  been  good.  So  in 
'\  Lev.  234.  Blenherhajet  verj".  Peirfon;  in  defeafance  of  a  con- 
dition of  a  bond  the  defendant  pleaded,  that  the  plaintiff  per 
I<:riptu77i  Jiium  J'ub  manu  J'ua  fignatum  agreed  to  inlarge  the  time  of 
payment  of  the  money  comprifed  in  the  condition  ;  and  it  was  ad- 
indored,  the  plea  was  ill,  becaufe  this  writing  fet  out  in  the  plea 
did  not  import  a  deed,  but  the  defeafance  muft  be  by  deed. 

On  the  other  fide  it  was  argued  by  the  counfel  for  the  defendant 
in  error,  that  it  fufficiently  appeared  by  this  declaration,  that  the 
writing  upon  which  the  plaintiff  declared  muil  be  took  to  be  a  deed, 
and  fliould  be  fo  intended  to  be  by  the  court ;  that  delivery  of  the 
deed  is  effential  to  the  effence  of  a  deed,  and  yet  there  is  no  occafion 
to  aver  in  the  declaration,  it  was  delivered.  That  to,  declare  that 
y.  5.  per  Jcriptum  Jinun  obli gator iinn,  without  faying  JigiUo^  fuo 
i^'.^ts.ioj.Jigillatum,  concejjit  fe  leneri,  &c.  is  good.  Cro  Eliz.y^j.  Peirfai 
•verf.  Hodges^  Cro.  yac.^20.  Afl^more  verj.  Rjpley,  i  Ventr.  70. 
Green  '■ocrf.  Cubit.  Yet  in  propriety  of  exprdrion  that  does  not 
import  it  was  a  deed,  but  may  equally  be  true  of  a  protr>iffory 
rote,  which  may  be  faid  to  oblige  the  party  who  iigns  it  to  a  per- 
formance of  it.  So  to  declare,  'J.  S.  per  J'aBum,  G?f.  without 
faying,  fuum,  or  faSIum  Juum  figillatum,  is  good,  cited  by  Houghton 
juftice,  2  Ro.  Rep.  228.  in  Heaton  and  Wolf's  cafe.  Or  to  fay, 
that  J.  S.  per  indentiiram  convenit,  without  i\\y\ngJigil!o  J'uo  figilla- 
tam,  is  good.  \Leon.  175.  ^\x  Francis  EnglesJield's  cde.  The  {ame, 
per  indentiiram  juam  demijit,  i  Salk.  141.  4  Ann.  B.  R.  Vivian 
verf.  Campion.  All  which  c:ifes  were  agreed  by  the  court  to  be 
Jaw,  becaufe  fa^iim  and  indentura  are  terms  of  art,  which  import 
a  deed ;  and  fo  of  Jcriptum  obligatorium,  'tis  a  proper  word  for  a 
bond.  And  the  conftant  courfe  of  the  Common  Pleas  is  to  declare 
in  that  manner  upon  a  bond. 

The  next  thing  the  defendant  in  error's  counfel  infifted  on 
was,  that  the  word  faBum  was  in  the  declaration,  and  it  was 
agreed  in  the  cafe  before  cited,  Cro.  Eliz.  571.  that  if  the  word 
Jj£ium  had  been  in  the  declaration,  it  had  been  good.  But  to 
that  it  was  anfvvered  by  the  court,  that  faBum  in  this  cafe  was 
not  inferted  in  the  declaration  as  a  fabftantive  importing  a  deed, 

but 


Mich.  Term  i  Georgii  z.  regis.       1539 

but  it  was  only  to  introduce  the  place  where  it  was  made,  for  it 
v.'as  fcriptum  factum  apud  PVeftmonafterhirii^  and  tiierefore  could  not 
make  it  good.  If  othervvife  it  would  be  ill.  Then  the  defen- 
•dant  in  error's  counfel  argued,  that  the  declaration  was  good,  be- 
•caufe  it  was  an  adion  ot  covenant?  and  the  word  convenit  i.m- 
ports,  that  it  mult  be  by  deed,  for  a  covenant  cannot  be  but  by 
■deed.  In  the  Regifter  the  writ  is,  quod  teneat  ei  conventionem^  not 
mentioning  any  deed.  In  i  S>id.  375.  in  covenant  the  declaration 
\}zs,  per  qttoddam  fcriptum  tejiatiim  exijiit,  that  the  defendant  co- 
venanted, and  it  was  there  held  good.  So  in  i  Lictw,  333.  Ald- 
'K'orfh  "oerf  Hiitchi?ifon,  exception  was,  that  the  writing  containing 
the  covenant  was  not  faid  to  hs  figillo  fuo  fgillatum;  fed  non  allo- 
catur, fays  the  book;  for  fer  -curiam  it  is  faid,  the  defendant 
thereby  covenanted,  which  could  not  be,  unlefs  it  was  a  deed. 
To  which  it  was  anfwered  by  the  court,  that  a  writ  fets  out  the 
matter  fliortly,  and  is  called  breve,  quia  breviier  intentionem  prc- 
ferentis  explanat.  i  Infi.  17  a.  73  b.  But  the  declaration  muft 
be  (as  Coke  exprefles  it,  Co.  Lit.  ij.)  more  narrative  and  fpacious, 
and  certain  both  in  matter  and  in  circumftance  of  time  and  place, 
Gfc.  and  though  the  writ  is,  quod  teiieat  conventionem,  yet  no  in- 
ftance  can  be  (hewn,  where  a  declaration  fetting  out  that  the  de- 
fendant convenit  generally  to  do  fuch  an  ad:,  Gfc.  has  been  held 
good.  Nor  can  it  be  fo.  for  the  defendant  to  an  adion  of  cove- 
nant may  plead,  non  efi  faSlum;  which  is  the  general  ilTue;  but 
that  plea  he  cannot  plead,  if  no  deed  is  fet  out  in  the  declaration. 
And  as  to  the  cafe  in  i  Sid.  375.  Stevenfon  verf.  Stevetifon,  the 
exception  was,  that  there  was  no  precife  affirmation,  for  it  was 
per  quoddam  fcriptum  per  quod  tefiatum  exifit ;  and  the  court  held, 
it  was  all  one  as  if  it  had  been  per  quoddam  fcriptum  tefiatum  ex- 
ijiit, which  had  been  held  good ;  that  is  in  refped  of  the  fetting 
it  out  v/ith  a  tefiatum  exiftit,  which  appears  from  the  exception, 
that  it  was  not  a  precife  affirmation :  but  it  don't  appear  by  that 
book,  but  xh.0.1  figillo  fgillatum  was  in  the  declaration  ;  nor  no  ex- 
ception took,  that  that  was  omitted ;  and  therefore  that  cafe  is  no 
authority  as  to  the  prefent  queftion.  As  to  the  cafe  i  Lutw.  333. 
it  was  anfwered  by  the  court,  that  it  appears  by  the  declaration  as 
fet  out  in  the  entry,  page  330.  that  the  writing  was  fealed  by  the 
defendant ;  for  it  is,  that  the  defendant  per  quoddam  fcriptum,  quod 
the  plaintiff  /%///(?  fio  fgnatum  hie  in  curia  profert,  &c.  How- 
ever the  cafe  in  Cro.  Eliz.  571.  is  otherwife,  that  fuch  a  declara- 
tion as  this  is  ill ;  upon  which  authority  the  court  relied  ;  and  held 
therefore,  that  nothing  before  infifted  upon  by  the  counfel  for  the 
.defendant  in  error  had  anfwered  the  exception  took  by  the  counfel 
for  the  plaintiff  in  error. 

Then 
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Then  the  counfel  for  the  defendant  in  error  infifted,  that  this 
fault  was  helped  by  the  fetting  out  the  inftrument  in  haec  verba 
upon  the  oyer  prayed  ;  for  the  writing  fet  out  on  the  oyer  con- 
cludes, in  witnefs  whereof  we  have  hereunto  fet  our  hands  and 
feals  6  December  1715.  fo  that  thereby  it  appears,  this  writing 
was  fealed  by  the  defendant,  and  that  by  the  declaration.  For 
when  oyer  is  prayed  of  a  bond,  and  it  is  fet  out,  it  becomes  part 
of  the  plaintiff's  declaration.  Carthew.  301.  Abjiey  and  Hedges 
{hentfs  of  London  againU  White.  The  plaintiffs  brought  an  adion 
upon  a  bail-bond,  and  did  not  fhew  it  was  entered  into  to  them  by 
the  name  of  il.eriffs,  the  defendant  prayed  oyer  of  the  bond 
generally,  and  of  the  condition,  and  made  the  entry  in  the  ufual 
form,  viz.  petit  auditum  jcripti  obligator  it  praediclij  et  ei  kgi- 
iur,  &c.  petit  etiam  auditum  conditions  Jcripti  illius,  et  ei  legitur 
in  haec  verba  %  then  the  defendant  pleaded  the  ftatute  of  H.  6.  and 
that  the  bond  was  given  for  eafe  and  favour,  6fc.  the  plaintiffs 
entred  upon  the  record  the  defendants  praying  oyer  of  the  bond, 
^c.  and  then  fet  forth  the  bond  itfelf  as  well  as  the  condition, 
€t  petunt  quod  fcriptum  praediBum  irrotuletur  in  haec  verba,  by 
which  it  appeared,  the  bond  was  took  by  the  name  of  flieriffs  of 
London,  and  then  replied  and  traverfed,  that  it  was  took  for  eafe 
and  favour ;  and  upon  demurrer  held  per  curiam,  the  plaintiffs 
had  avoided  the  defendant's  plea  of  the  ftatute,  becaufe  now  it  ap- 
peared upon  the  record,  that  the  bond  was  took  by  the  plaintiffs 
by  the  name  of  fheiift's.  And  by  Holt  chief  jullice,  Carthew  513. 
if  the  defendant  prays  oyer  of  a  bond  and  condition,  and  it  is  en- 
tred in  haec  verba,  it  is  parcel  of  the  pLin tiff's  declaration,  and  not 
of  the  defendant's  plea.  And  they  relied  much  upon  the  cafe 
Cro.  Car.  209.  Sir  William  Courtney  verf.  Sir  Richard  Greenville. 
Error  upon  a  judgment  in  the  Common  Pleas  in  debt ;  the  plaintiff 
declared,  that  the  defendant  18  May  a^  Car.  conccjjit  fe  teneri  to 
the  plaintiff  in  280/.  jbhendis,  &c.  et  profert  hie  in  curia 
Jcrtptinn  praediSlum  quod  dcbitum  praediclum  tejlatur,  &c.  the  de- 
fend,) nt  demands  oyer  conditionis  Jcripti  obligator ii  praediBi,  which 
being  read,  he  pleaded  payment;  and  after  iffue  thereupon,  judg- 
ment for  the  plaintiff;  exception  was  took,  that  it  is  not  faid, 
quod  per  fcr'ptum  obligatorium  concejjit ;  but  per  curiam,  becaufe 
the  plaiiiiifl  Ihewed  (he  writing,  whereby  he  demanded  the  debt, 
and  the  difcndant  by  his  plea  fliews  it  was  an  obligation  widi  a 
condition,  and  iffue  is  took  thereupon,  and  found  for  the  plaintiff; 
the  declaration  is  gcod  enough  ;  at  leaft  it  appears  to  the  court,  the 
plaintiff  hath  a  jufl  debt,  and  good  caufe  to  recover  j  and  judg- 
ment was  alff  med, 

3 

But 
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But  the  court  were  unanimous  of  opinion,  that  the  defeft  in 
the  declaration  was  not  made  good  by  the  entry  of  the  inftnunent 
/;;  hacc  verba  upon  the  oyer  prayed  ;  for  though  the  inftrument 
fays,  in  witnefs  whereof  we  have  fet  our  hands  and  feals ;  yet 
that  does  not  fliew  the  deed  was  adually  fealed,  for  feahng  is  a 
fadl  which  ought  to  be  pofitively  averred,  or  elfe  fomething  fl:iould 
be  in  tlie  declaration  which  neceffarily  imports  it  was  fealed ;  and 
therefore  this  is  not  hke  the  cafe  mCarthew  301.  for  there  it  did 
appear  by  fetting  out  the  bond  upon  the  oyer,  that  it  was  entred 
into  to  the  plaintiffs  per  nomina  vicecomitwn  civitatts  LotidoJi : 
nor  does  the  cafe  in  Cro.  Car.  209.  come  up  to  this  cafe,  for 
there  the  defendant  by  praying  oyer  conditionis  fcripti  obligatorii 
praediBi,  admits  it  to  be  a  bond.  And  therefore  the  court  held, 
the  declaration  was  ill,  and  judgment  was  xtvtxkd  November  12. 
1728.  As  to  the  other  exceptions  the  court  gave  no  abfolute 
opinion. 

Smith  ve?'f.  Mafon 
IwtT.  Mich.  2Geo.  2.     B.  R.     Rot.  s.c.aSua. 

Si  6. 

IN  cafe  upon  a  promiffory  note,  the  defendant  was  fued  by  ori-  Addition, 
ginal  by  the  addition  of  gentleman ;  and  he  pleaded  in  abate- 
ment, that  he  is,  and  at  the  time  of  fuing  the  original  and  long 
before  was,  a  merchant  refiding  and  trading  within  the  city  of 
London,  ahfqiie  hoc  quod  die  impetrationis  praediBi  brevis  originalis 
of  the  iphlnuff  vel  antea  vel  pojiea  fuit  generofiis,  &c.  And  upon 
demurrer  it  was  adjudged,  the  defendant  fliould  anfwer  over,  be- 
caufe  by  the  ftatute  of  additions,  i  H.  5.  cap.  5.  the  plaintiff  may 
fue  the  defendant  either  according  to  his  addition  of  degree  or 
miflery  ;  and  this  writ  being  brought  by  the  addition  of  his  de- 
gree, he  ought  to  have  fliewed,  what  degree  he  was  of,  to  fhew 
the  plaintiff  might  have  a  better  writ,  November  14,  1728.  The 
like  point  was  adjudged,  Pafch.  8  Geo.  i.  B.R.  Mafon  verf.  RuJJ'el, 
where  the  defendant  being  fued  as  yeoman,  he  pleaded  he  was  a 
horner,  and  traverfed  that  he  was  a  yeoman  j  and  judgment  was 
given  quod  refpondeat  idteriiis.  Same  point  adjudged  Trin.  9  Geo.  i. 
B.  R.  Hor/poole  verf.  Harrifon. 


R  Sir 
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Sir  John  Ereskine    verj.  Murray.     Error,     C.  B. 
s.  c.  zstra.     l\\%x.  Mich.  2  Gco.  2.     B.  R.     Rot.         mxx.  Pafch, 


I  Geo,  2.     C.  B.     Rot.  717. 

Need  not  a-    Tf/'Huam   Murray  brought    an   afllon    againft  the    defendant    Sir 
vcrthcaccep-  Job/i  Eresktne  upon   an   inland   bill  of  exchange ;  wherein  he 

waTin°mi!""  declared,  that  he    i  March  1727.  at  JVeJiminJler  in   the  county  of 
vns-  Middlefex,  made  his  bill  of  exchange  in  writing,  to   the  faid  Sir 

John  direflcd,  and  by  the  faid  bill  requefted  the  faid  Sir  John  upon 
ihe  icth  day  of  the  faid  month  oi  March  to  pay  to  the  faid  William 
Miirra\\  or  order,  at  his  manfion-houfe  in  Edinburgh,  200/. 
fterling,  pro  vakre  i?i  manibui  ipfms  'Johannis  de  denariis  accommo- 
datis  de  eodein  Willielmo ;  that  the  defendant  Sir  John  acepted  the 
bill,  ac  ration?  inde  fecundum  conjuetudinem  mercatorum  became  li- 
able to  pay,  ^c.  and  being  fo  liable,  promifed  to  pay  the  faid  200/. 
to  the  plaintiff  Mwrrrt^,  ©"f.  The  defendant  Ereskine  let  judgment 
go  againft  him  by  nihil  dicit,  and  after  execution  of  a  writ  of  in- 
quiry and  final  judgment  given  againft  him,  he  brought  this  writ 
of  error. 

The  firft  exception  took  by  Mr.  Wynne  and  Mr.  Robinfcn  counfel 
for  the  plaintiff  in  error  was,  that  it  was  not  alleged,  that  the  bill 
was  drawn  according  to  the  cuftom  of  merchants. 

But  to  this  it  was  anfwered  by  Mr.  Reeve  counfel  for  the  defen- 
dant in  error,  and  fo  refolved  by  the  court,  that  the  law  took  notice 
of  the  cuftom  of  merchants,  without  fetting  it  out  fpecially ;  and  if 
the  bill  as  fet  out  in  the  declaration  appeared  to  be  within  the  cu- 
ftom of  merchants,  it  was  fufhcient.  Befides,  after  fetting  out  the 
bill  and  acceptance,  it  is  faid,  ratione  inde  Jecundimi  conjuetudinem 
mercatorum  the  defendant  below  became  liable,  which  they  held  was 
fufficient. 

2d  Exception  was,  that  it  was  not  averred,  that  the  bill  was 
figned  by  Mr.  Murray.  3d  Exception  was,  that  the  defendant  had 
not  accepted  the  bill  by  underwriting  the  fame  under  his  hand. 
See  g  W.  I.  c.  17.  and  3  ©"  4  Ann.  cap.  9.  par.  4^5. 

As  to  the  figning,  it  was  anfwered,  that  it  is  alleged,  that  the 
plaintiff  made  his  bill  of  exchange  in  writing  to  the  faid  Sir  John 
Ereskine  direded,  and  by  the  faid  bill  requefled  ;  which  of  ne- 
ceffity  implies,  the  plaintiff's  name  was  writ  in   the  bill,  elfe  he 

Z  could 
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could  not  requeft ;  and  the  faying  he  made  the  bill  in  writing,  im- 
ports he  writ  or  fome  body  by  his  authority  writ,  which  will  be 
the  lame  thing,  and  imports  a  lignlng,  if  it  is  nf-ceffary  in  cafe  of 
inland  bills  of  exchange.  And  fuch  a  way  of  declaring  was  held 
fufficient  in  cafes  of  promifTory  notes,  where  the  act  3  6f  4  Ann. 
c.  9,  requires,  that  the  party  v/ho  makes  the  bill,  or  fome  perfon 
intrufted  by  him,  {hould  fign  it.  Mich.  7  Geo.  i.  B.  R.  Taylor 
verf.  Dobbins,  and  Mich,  11  Geo.  i.  B.  R.  lyz^.  Elliot  •verf. 
Cooper.     [Ante,  1376.] 

The  fourth  and  laft  exception  was,  that  the  bill  was  not  laid  to 
be  for  value  received  ;  but  it  is,  pro  valore  in  manibus  ipfms  Johan- 
nis  de  dciiariis  accommodatis  de  £ode?n  Willielmo,  which  is  nonfenle, 
for  it  lliould  be  accommodatis  per  eundem  Williehnum,  not  de  eodem 
Willielmo.  But  the  court  held,  pro  valore  in  manibus  ipfius  Joban- 
7iis  had  been  fufficient ;  and  the  other  words  might  be  rcjcded  as 
furplufage;  the  court  held  that  the  meaning  was,  lent  by  the  faid 
IFilliam^  though  the  Latin  might  not  be  fo  correcSt.  And  the 
judgment  of  the  Common  Pleas  was  affirmed,  Nov.  the  23d, 
1728. 

George  Blenkinfon  and  William  Waite  verf.  Francis  Iks. 

Error. 

Hil.  I  Geo.  2.     B.  R.     Rot. 

TH  E  plaintiffs  brought  a  writ  of  error  upon  a  judgment  given  No  neceffity 
asiainft  them  in  the  court   of  the  borough  of  K7iarepjorough,  "  ^^^  Ij"^ 
o  ^  ^  J  a    *  2j\  under  itew- 

in  an  adtion  of  trefpafs  brought  againfl;  them  vi  et  armis,  for  break-  ardof  acourt 
ing  and  entring  7/^/s  houfe,  and  taking  away  his  goods,  after  ver-  was  appoint- 
didt.     The  writ  of  error  was  direfted  to  the  {teward  of  the  court  of  ^  " 
the  borough  of  Kiiarejhoroiigh  in  the  county  of  York,  and  the  writ 
of  error   was   returned  by  the  earl  of  Burlington  as  fteward  of  that 
court ;  and  the  placita  was,  in  curia  domini   regis  pro   burgo   de 
Knarejhorough  in  comitatu  Eboriim  apud  in  burgo  praediBo 

infra  jurijdiSiionem  ejujdem  curiae  J'ecundum  iifum  et  conj'uetudinem 
burgi  praediBi  a  tempore  cujus  contrarii  memoria  homlnum  non  exiflit 
in  eodem  burgo  ufitatum  et  approbatum,  Monday  2  2d  oi  "June  1724. 
coram  Thejloer  fubfenefchallo  curiae  ibidem.  Mr.  Filmer  for  the 
plaintiff  in  error  took  exception, 

1.  That  it  did  not  appear,  the  under  ftev/ard  had  power  to  hold 
the  court ;  for  the  writ  of  error  was  diredsd  to  the  fleward,  who 
is  to  be  fuppofed  to  be  the  judge,  and  he  returns  the  writ ;  and  ic 
is  not  faid  the  under  fleward  was  appointed  by  deputation  in  wri- 
ting 
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tinw  from  him,  nor  that  he  had  power  to  make  a  deputy.  Sed  non 
allocatur ;  for  pir  curiam^  that  the  court  was  held  according  to  the 
cuftom  ufed  tiijie  out  of  mind,  imports  that  by  the  cuftom  the  un- 
der ftc:ward  might  hold  the  court,  and  there  was  no  necefiity  to 
fljew  how  he  was  appointed. 

Of  a  pica  of  The  fecond  exception  was,  that  the  plaint  was  faid  to  be  de  pla- 
trcfpais,  with-  .  tranlkrefjionis  generally,  not  faying  whether  it  was  trefpafs  on 
„:is  is  well  the  cale,  or  vi  et  armis  ;  which  it  was  inlilted  was  ill,  and  tor  that 
enough  in  the  ^^//^'^  fgp^  86.  Haks  verf.  Moore  was  cited,  where  in  error  upon 
^^'"'"  a  judgment  in  an  inferior  court,  the  plaint  was  de  placito  debiti  ge- 

nerally, which  was  faid  to  be  uncertain,  becaufe  the  defendants 
could  not  know  what  was  demanded,  and  Bacon  juftice  held  it  a 
j^ood  exception,  and  a  rule  was  pronounced  for  reverfal,  «//?,  ^c. 
Sed  non  allocatur  ;  for  the  count  aicertained  which  fort  of  trefpafs  it 
was  for,  viz.  vi  et  armis,  and  trefpafs  i;/  et  annis  is  an  aftion  of 
trefpafs.  And  as  to  the  cafe  of  debt,  in  the  King's  Bench  the  bills 
are  de  placito  debiti  generally. 

Though  a  ira-      Third  exception,  that  the  firft  procefs  was  a  capias,  whereas  it 
'"mcefst^n  ^''^Z^^  ^°  ^^  ^"  attachment,     i  Roll.  Ab.  780.  L.  6.     In  debt,  if  a 
ferfeior  court  is  capias  is  the  firft  procefs,  and  not  a  fummons,  though  the  defen- 
irregular,  yet  jaj-jf  appears,  and   pleads  to  iflue,  and  found  againft  him,  yet  it   is 
cureTit""      error,  and   not  aided  by  the   appearance,   3  Gf  \  J^c.  i.     Sed  non 
allocatur  ;  for  per  curiam,  it  is  aided  by  the  defendant's  appearance. 
And  the  like  cafe  as  cited  before  in  Rolle  was  adjudged  diredly  con- 
trary, II  Jac.  I.  B.  R.  Inch  verf.  Goodfield,  which  was  after  the 
former  cafe.     And  judgment  was  affirmed,  Nov.  26,  1728. 

John  Neale,  Efq;  verf.  William  Ovington.  Error.  C.  B. 

s.  c.  2  stra.  intr.  Tri7j.  2  Geo.  2.  B.  R.  Rot.      et  Intr.  Trin.  1 2  Geo.  i. 
S19. 

C.  B.     Rot.  1385. 

TH  E  defendant  in  error,  IVilliam  Ovington,  brought  an  adion 
in  the  Common  Pleas  againft  the  faid  John  Neale,  and  de- 
clared, that  the  faid  John  and  Ed??iund  Waller,  Efq;  23d  of  Nov. 
jy 2^.  fecit  qua?idatn  7iotam  fuam  in  fcriptis  vocatam  a  promiflbry 
note,  et  eandem  notam  adtunc  et  ibidem  cum  manu  fua  propria  fignn- 
vit  et  per  eandem  notam  praediBi  Johannes  et  Edmiindus  conjunc- 
Bim  out  feparatim  promiferunt  folvere  eidem  JVilUelmo  vel  ordini ' 
1 100/.  pro  valor e  recepto  per  eofdem  Johannem  et  WilUelmum;  by 
reafon  whereof,  and  by  virtue  of  the  ftatute,  &c.  the  laid  John 
became  feparately  li<»ble  to  pay  to  the  faid  William  the  faid  1100/. 
^c.  Upon  non  ajimpfit  pleaded,  verdid  and  judgment  was  given 
2  againft 
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at^ainft  the  faid  John  Neale.  Upon  which  he  brought  this  writ  of 
error.  And  upon  argument  this  judginent  was  reverfed,  No'v. 
26,  1728.  becaufe  the  note  is  laid  to  be  made  by  two  perfons,  Mr. 
Neale  and  Mr.  Waller,  and  the  verb  is  in  the  fingular  number, 
fecit,  fo  that  it  don't  appear  to  be  made  by  Mr,  Neale,  again  ft 
whom  the  adion  is  brought,  but  might  be  by  Mr.  Waller,  and  it 
don't  appear  to  make  Mr.  Neale  liable  by  his  figning.  2.  The 
note  does  not  import,  they  promifed  feverally ;  for  the  note  fet  out 
is,  that  they  promifed  jointly  or  feverally,  which  is  not  politive, 
they  promifed  feverally ;  for  it  ought  to  have  been,  that  they  pro- 
mifed jointly  and  feverally.  Mr.  Robinjbn  counfel  for  the  plaintiff 
in  error,  and  Mr.  Strange  counfel  for  the  defendant  in  error. 

The  King  againjl  Thomas  Stone. 

TH  E  defendant  was  convlded  by  a  juftice  of  peace  of  Dorfet-  Mormer  no 
Jhire  for  killing  a  fallow  deer  of  the  king's  in  Cranborn  Chace ;  * deerkFer. 
and  the  convidlion  was  quafhed,  becaufe  the  informer  was  the  wit- 
nefs;  divers   convidions  having  been  quaflied  for  the  fame   reafon 
before.     Nov.  28,   1728. 

John  Burchell  adminiftrator  of  William  Burcliell  verf. 

Oliver  Slocock. 

Intr.  Mich.  2  Geo.  2.     B.  R.     Rot. 

TH  E  plaintiff  brought  an  adion  on  the  cafe  againft  the  defen-  What  (hall  be 
dant  upon   a   promiffory  note,  wherein   the   plaintiff  decla-  J^fj?°  ''not* 
red,  that    the  defendant  Oliver  Slocock  and    one  Thomas   Willifonl  within  the 
24.  Mar.  172  c.  &c.  fecerwit  quandam  notam  fuam  in  fcriptii  vocatam  '^^'"'^  °^  3. 

■  -r  •/  /•  •  ••  J-    J       r  I,      -l^-       L        •         4  Ann.  c.  9. 

a  promillory  note  mambui  Juts  proprtts  adinde  Jubjcnptis,  bearing  ^ 
date  the  fame  day  and  year,  and  delivered  the  faid  note  to  the  inte- 
ftate  Will.  B.  by  which  note  the  faid  Oliver  and  Thomas  conjunSiim 
et  divijim  promifenmt  folvere  to  the  faid  Wilt.  10 1/.  12^.  in  three 
months  after  the  date  of  the  faid  note,  valore  recepto  de  praemijjis  in 
vico  vocato  Rofemary  Lane  late  in  the  poffeflion  of  one  Thomas  Rower 
Sherwin,  ratione  quorum  quidem  praemijjoriim  nee  non  vigor e  jlatuti, 
&c.  And  in  the  declaration  there  were  other  counts,  but  to  this 
count  the  defendant  demurred,  and  {hewed  for  caufe,  that  the  note 
fet  out  in  that  count  is  not  a  promiffory  note  within  the  ftatute. 
And  the  plaintiff  joined  in  demurrer.  But  the  court  held  it  clearly 
to  be  a  promiffory  note  within  3  ©"  4  Annae,  cap,  9.  And  judgment 
was  given  for  the  plaintiff.     Nov.  26,  1728. 

o  S  The 
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The  King  ngamjl  William  Kent. 

Conviaionfor  T"^  H  E  defendant  was  convided  for  keeping  a  gun  for  deftroy- 
lieeping  a  gun  J^  ing  the  game,  not  being  qualified  by  law,  ^c.  And  the 
to^deiiroy  convidion  being  removed  into  the  King's  Bench  by  certiorari  was 
quafhed,  becaufe  the  information  was  fet  out  to  be  exhibited  2  Nov. 
I  Geo.  2.  and  the  witnefs  was  fworn  and  made  his  oath  of  the 
truth  of  the  fads  contained  in  the  information  the  faid  fecond  of 
Nov.  I  Geo.  2.  But  the  fummons  of  the  defendant,  his  appearance, 
and  making  defenfe,  and  the  convidion,  was  laid  to  be  the  the  2d 
oi  05lob.  I  Geo.  2.  which  was  before  the  information  and  examina- 
tion of  the  witnefs,  &c, 

James  Tully  agai7jjl  Frances  Sparkes  and  Chriflopher 
May,  executors  of  William  Donalfon. 

s. c.  2Stra.  Intr.  Pafch.  i  Geo.  2.    B.  R.   Rot.  203. 

867. 

The  bank-     '"  I   '  H  E  plaintiff  brought  an  adion  of  debt  againft  the  defendants 
luptcyofthe      J_     for  800/.  wherein   the   plaintiff  declared,  that  William  Do- 
notdifcharge  nalfon  in   his  life,  viz.  the  6th   of  May  1704,  by  his  bend   then 
a  bond  con-    dated    obliged    himfelf,  his   heirs,  executors  and   adminiflrators,   to 
hiSxlut'r    ^^^  plaintiff  Tully  and  one  Philip  Rudjby,  whom  the  plaintiff  furvi- 
todoanaa.    ved,  in  the  faid  fum  of  800/.  ^c.  with  condition  under  the  faid  bond 
fubfcribcd,  that  if  the  heirs,  executors  or  adminiftrators  of  the   faid 
William  fliould  pay  to  the  faid  plaintiff  Ti/Z/V  and  Philip,  or  the  fur- 
vivor  of  them,  or  the  executors  or  adminiflrators  of  the  furvivor  of 
them,  400/.  within  two  months  after  the  death  of  the  faid  Williamy 
in  cafe  one  Martha  Latimer  fliould  marry  the  faid  Williafn,  and  fhould 
happen  to  furvive  him,  in  trufl  for  the  benefit  and  behoof  of  the  faid 
Martha,  her  executors,  adminiflrators  or   afTigns,  then   the  obliga- 
tion fliould  be  void,  otherwife  fhould  remain  in  full  force,  and  the 
plaintiff   in   fad   fays,    that  after   the  making   the  faid  bond,  viz. 
the  8th  oi  May  in   the  fame  year  1704,  the  faid  Martha  married 
the  faid  William  Donalfon  ;  and    that    after  the  faid  marriage,  viz. 
the  17th  of  May  1727,  the  faid  Philip  Rucifiy  died  and  the  plaintiff 
furvived  him  ;  and    that   the   faid  William   the  fame  day  and  year 
made   his  will,  and  the  defendants  his  executors,  and   afterwards, 
viz.  3d  of  Jan.  in  the  fame  year,  the  faid  will  not  being  revoked, 
died,  and  the  faid  Martha  furvived  him,  and  is  yet  alive;  and  that 
after  the  death  of  the  i^\A  William  Donalfon,  viz.    loth  oi  April 
1728,    the   defendant   Frances  proved   the  faid    will    debita  juris 
forma ;  that  the  faid  Frances  and  Chrijlopher  or  either  of  them  did 
1  not 
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not  pay  to  the  plaintiff  the  faid  400/.  within  two  months  after  the 
<Jeath  of  the  faid  William  according  to  the  faid  condition,  whereby 
the  bond  became  forfeited  ;  wide  adlio  accredit  to  the  plaintiff,  to 
demand  of  the  faid  defendants  the  faid  800/.  but  the  defendants  the 
faid  8go/.  though  often  requefled,  have  not  yet  paid,  nor  hath  ei- 
ther of  them  paid  it,  &c. 

The  defendants  after  praying  oyer  of  the  botid  and  conditioa 
(which  was  granted)  plead  in  bar  ;  that  the  faid  William  Donalfon 
being  a  fubjedl  born  of  this  kingdom  after  the  making  of  the  bond, 
'uiz.  the  8th  of  January  1720,  and  for  feven  years  before  that 
time  and  more,  and  afterwards,  exercifed  the  trade  of  a  biflcet 
baker,  and  got  his  living  in  that  trade  ;  and  that  he  fo  ufing  that 
trade  the  8th  of  January  became  indebted  to  R.  H.  G.  S.  J.  C. 
•and  divers  other  perfons,  in  the  fum  of  200/.  and  more  ;  and  being 
fo  indebted,  and  after  the  20th  of  May  171 6,  viz.  the  9th  of  Ja- 
nuary 1720.  his  faid  debts  not  being  paid,  became  a  bankrupt,  ijc. 
and  the  faid  William  (o  being  a  bankrupt,  the  8th  of  February 
following  a  commiffion  of  bankruptcy  under  the  great  feal  del>i- 
ta  juris  forma  emanavit  againft  him,  direded  to,  &c.  as  by  the 
faid  commiffion  appears ;  by  virtue  whereof  afterwards,  viz.  the 
firil  of  March  in  the  faid  year  the  commiffioners  declared  him  a 
bankrupt,  &c.  and  that  he  furrendered  himfelf,  and  conformed  as 
by  the  flatute  5  Geo.  intituled  an  &&.  for  the  better  preventing  frauds  5  Geo.  i. 
■committed  by  bankrupts  is  provided ;  that  the  commiffioners  the  "P-  ^+' 
16  of  March  following  certified  to  the  lord  chancellor  under  their 
hands  and  feals,  &c.  that  four  fifths  of  his  creditors  in  number  and 
value,  who  had  duly  proved  their  debts,  figned  the  certificate,  and 
•certified  their  confent  to  allow  the  faid  certificate,  and  to  difcharge 
the  faid  bankrupt;  that  the  xoth  oi  Jpril  2yz\,  three  of  the  faid 
commiffioners  under  their  hands  and  feals  certified  the  lord  chancellor 
fuch  figning  and  confent  of  the  faid  creditors,  that  the  7th  of  July 
1721  the  certificate  was  confirmed  by  the  lord  chancellor,  and  was 
cntred  on  record  in  Chancery  by  virtue  of  an  order  of  the  lord  chan- 
cellor made  upon  the  petition  of  the  bankrupt  bearing  date  the  8th 
Qi  July  \'jz\;  the  bankrupt  having  firfl  fworn,  that  the  certificate 
and  confent  of  his  creditors  thereto  were  obtained  juftly  and  with- 
out fraud,  as  by  the  certificate  produced  in  court  and  by  the  records 
of  the  faid  court  fully  appears.  To  which  plea  the  plaintiff  demur- 
red, and  the  defendant  joined  in  demurrer. 

This  cafe  was  argued  Trmi)'  term  lafl,  1728,  hy  Mr.  Strange 
for  the  plaintiff,  and  by  Mr.  Joceline  for  the  defendant.  And  firff, 
exception  was  took  to  the  plea,  becaufe  it  did  not  fliew,  who  were 
the  petitioning  creditors,  nor  in  what  fums  they  were  creditors; 
Kow  by  the  ait  of  5  Geo.  i.  cap,  24.  no  commiffion  is  to  iffue  on 

the 
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the  petition  of  one  creditor,  unlefs  his  debt  is  loo/.  nor  upon  the 
petinon  of  two  creditors,  unlefs  the  debt  is  150/.  nor  on  the  peti- 
tion of  three  or  more,  unlefs  their  debt  is  200/.  and  therefore  that 
is  a  matter  neceffary  to  be  averred,  for  it  is  traverfable ;  for  if  the 
creditors  that  petitioned  for  the  commifTion  are  not  creditors  to  fuch 
a  value,  the  illuing  the  commilTion  will  be  voi^. 

On  the  other  fide  it  was  argued  for  the  defendant,  that  it  was 
alleged  in  the  plea,  that  the  commifTion  iflued  debita  juris  forma, 
which  was  fufficient,  for  it  has  been  adjudged  in  Lutiv.  274.  Laia- 
fon  verf.  Lamb,  that  in  an  adion  brought  by  affignees  of  commif- 
fioners  of  bankrupts,  they  need  not  fet  out  the  proceedings  of  the 
commiffion  and  commiffioners  at  large.  And  in  Liitw.  451.  Slaugh- 
ter verf.  Pierrepoint,  it  was  held  that  it  need  not  appear  in  a  plea 
of  affignment  by  commiffioners  of  bankrupts,  that  the  bankrupt  was 
indebted  in  100/.  . 

But  the  court  held  the  plea  naught  for  this  exception.  For  as 
to  the  cafe  in  Lutw.  274.  that  was  in  cafe  of  a  declaration  brought 
by  the  affignees,  wherein  a  fhort  way  of  declaring  hath  been  al- 
lowed upon  the  authority  of  a  great  number  of  precedents.  But  as 
to  the  other  cafe  in  Lutiv.  451.  of  a  plea,  that  was  long  before  the 
ftatute  of  5  Geo.  i.  cap.  24.  par.  20.  which  is  exprefs,  that  no 
commiffion  fliall  iffue,  unlefs  the  creditors,  who  petition  for  a  com- 
miffion, are  creditors  in  fuch  fums  as  are  mentioned  for  that  pur- 
pofe  in  that  aft.  But  in  this  plea  it  is  fo  far  from  mentioning,  in 
what  fums  the  petitioning  creditors  were  creditors,  that  it  does  not 
mention  there  was  any  petition  at  all.  But  by  the  i3'£//z.  cap.  7. 
par.  2.  the  chancellor  is  impowered  to  iffiie  a  commiffion  only  up- 
on complaint  made  to  him  in  writing. 

But  it  was  farther  infifted  upon  by  the  counfel  for  the  plaintiff, 
that  this  bond  was  not  difcharged  by  the  aft  of  bankruptcy  and 
certificate  within  the  intention  of  the  afts.  Nor  is  the  defendant 
aided  by  the  aft  of  7  Geo.  i.  cap.  31.  for  explaining  and  making 
more  effeftual  the  feveral  afts  concerning  bankrupts ;  for  the  400  /. 
in  the  condition  was  payable  at  a  day  after  the  bankruptcy  comrnit- 
ted,  viz.  within  two  months  after  the  death  of  JVilliam  Dofialfsn 
the  bankrupt,  and  upon  two  contingencies,  viz.  if  Martha  Lati- 
mer married  him,  and  furvived  him.  And  a  cafe  was  cited  be- 
tween Godlifjg  and  Godling,  Pafch.  1 1  Ann.  where  in  an  aftion  of 
debt  upon  a  bond  dated  before  the  aft  of  bankruptcy  committed  by 
the  defendant,  it  appeared,  the  money  in  the  condition  was  not 
payable  till  after  the  aft  of  bankruptcy  j  the  defendant  infifted  he 
ought  to  be  difcharged  upon  common  bail  by  virtue  of  the  ftatutes 
about  bankrupts,  but  it  was  ruled  that  he  fhould  be  held  to  fpe- 

cial 
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cial  bail.  And  the  plaintiffs  could  not  come  to  prove  this  debt 
within  the  leventh  Geo.  i.  cap.  31.  becaufe  it  depends  upon  two 
contingencies. 

On  the  other  fide  it  was  infifted  on  for  the  defendants,  that  this 
was  debitum  in  praefenti,  though  it  was  fohendum  in  jutiiro.  Cro. 
Jac.  Neal  verf.  Sheffield,  254.  and  therefore  would  be  barred  by 
the  a(ft  of  bankruptcy  and  certificate,  Qc. 

But  all  the  judges  were  of  opinion,  that  a  creditor  upon  a  bond, 
with  condition  to  pay  money  at  a  future  day  fubfequent  to  the  ad: 
of  bankruptcy,  before  7  Geo.  i.  cap.  31.  could  not  be  admitted  to 
prove  fuch  debt,  or  to  have  any  dividend,  before  fuch  fecurity  be- 
came payable.  And  that  adl  recites  it  to  have  been  a  queftion. 
for  remedy  whereof  that  adt  was  made.  And  it  would  be  hard* 
upon  the  former  ads,  to  put  fuch  a  conftrudion  as  to  bar  a  man 
of  his  debt,  when  he  could  not  come  in  to  the  commiffion,  and 
have  the  benefit  of  it.  Then  as  to  the  flatute  7  Geo.  i.  cap.  3  r.'  that 
enads,  that  any  perfon  who  hath  given  or  fhall  thereafter  give  cre- 
dit on  fuch  fecurity  as  aforefaid,  [referring  to  the  fecurities  men- 
tioned in  the  recital]  to  any  perfon  who  was  or  fliould  become  a 
bankrupt,  upon  a  good  and  valuable  confideration  bona  fide  for  any 
fum  of  money  or  other  matter  or  thing  whatfoever,  which  ihould 
not  be  due  or  payable  at  or  before  the  time  of  fuch  perfons  becom- 
ing bankrupts,  (hall  be  admitted  to  prove  his  bond,  ^c.  for  the 
fame,  in  fuch  manner  as  if  it  was  payable  prefently,  and  not  at  a 
future  day,  and  fhall  receive  a  proportionable  dividend,  &c.  of 
fuch  bankrupt's  eftate  in  proportion  to  the  other  creditors  of  fuch 
bankrupt,  deduding  only  thereout  a  rebate  of  intereft,  and  dif- 
counting  fuch  fecurities  payable  at  future  times,  after  the  rate  of 
5/.  per  cent,  per  annum  for  what  he  (hall  fo  receive,  to  be  compu- 
ted from  the  adual  payment  thereof,  to  the  time  fuch  debt  or  fum 
of  money  (hould  or  would  have  become  payable  in  and  by  fuch  fe- 
curities as  aforefaid.  Then  follows  a  claufe,  that  the  bankrupt 
fliould  be  difcharged  of  fuch  fecurities.  Now  it  being  uncertain, 
whether  this  bond  fliould  ever  become  due  or  not,  it  depending 
upon  two  contingencies  which  had  not  both  happened  at  the  time  of 
the  ad  of  bankruptcy  committed,  it  was  impoffible  to  make  fuch 
abatement  of  5  per  cent,  as  the  ad  direds ;  and  therefore  this 
bond,  the  court  held,  was  not  within  that  ad ;  and  therefore  they 
were  of  opinion,  to  give  judgment  for  the  plaintiff.  But  Mr.  %- 
Celine  took  an  exception  to  the  declaration,  that  it  was  not  averred, 
that  the  400/.  was  not  paid  by  the  heirs  oi  William  Dofialfon,  nor 
that  the  400/.  was  ftill  due;  but  only  that  the  defendants  had  not 
paid  it;  which  was  a  fatal  fault.  And  the  court  being  of  that 
opinion,   Mr.  Strange    moved    'Juh  10,    in    "Trinity    term    1728. 

9  T  'for 
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•  for    leave    to    dilcontinue   upon   payment   of    cofts,    which    was 
granted. 

Afterwards  the  plaintiff  brought  a  new  aftion  on  the  fame  bond 
Qgainft  the  defendants,  but  amended  the  fault  in  the  former  decla- 
ration, by  averring,  that  the  heir  of  Donalfon  had  not  paid  the 
400  /.  nor  any  body  elfe.  And  the  defendant  amended  his  plea  in 
feveral  things  ;  to  which  there  was  a  demurrer  by  the  plaintiff,  and 
a  joinder  in  demurrer;  which  record  is  entred  Mich.  2  Geo.  2.  B.  R. 
Rot.  And  the  caufe  coming  on  in  the  paper  Nov.  26,  this  Mich. 
term,  judgment  was  given  by  the  whole  court  upon  the  merits, 
that  the  plaintiff's  debt  was  not  barred  by  the  matter  comprifed  in 
the  plea,  becaufe  it  was  not  within  7  Geo.  1.  cap.  31.  for  the  reafons 
mentioned  before. 

Palmer  verf.  Ekins. 

s.  C2Str8.  intr.  Trin.   11  Geo.  i.     B.  R.     Rot.  347. 

817.  *^^' 

whatamounts  '  |  '"  H  E  plaintiff  Henry  Palmer,  as  affignee  of  John  Palmer, 
lonHhabuit  Jl^  brought  an  adion  of  covenant  againft  Elizabeth  Ekim  for 
non-payment  of  rent,  wherein  he  declared,  that  "John  Palmer  was 
feifed  in  fee  of  the  mefuage,  &c.  and  being  fo  feifed,  the  27th  of 
.'■March  1716.  by  indenture  made  between  him  on  the  one  part, 
and  the  defendant  on  the  other  part  (one  part  of  which  indenture 
fealed  by  the  defendant  the  plaintiff  produces  in  court)  demifed  to 
tlie  defendant  a  mefuage  in  the  parifli  of  St.  Michael  Crooked  Lane 
London,  for  twelve  years  from  Lady  Day  17 16.  rendring  18/.  per 
annum  during  the  faid  term  to  the  faid  'John  Palmer,  his  heirs  and 
aff}gns,  payable  at  four  quarterly  payments;  that  the  defendant  by 
the- faid  indenture  covenanted  to  pay  the  faid  rent  at  the  days  and 
times  in  the  faid  indenture  mentioned  to  the  faid  "John  Palmer,  his 
heirs  and  affigns;  that  by  virtue  of  this  demife  the  defendant  en- 
tred, and  continued  poffcffed  of  this  mefuage,  ^c.  till  after  the 
26th  oi  March  1725.  That  'John  Palmer  being  feifed  of  the  re- 
verfion  in  fee,  by  leafe  and  releafe  dated  the  22  G?  23  Nov.  T723. 
conveyed  it  to  Henry  Palmer  the  plaintiff  in  fee :  then  the  plaintiff 
affigns  his  breach,  in  the  defendant's  not  paying  three  quarters  rent 
due  and  ending  Lady  Day  1725.  The  defendant,  protejlando  that 
John  Palmer  did  not  make  fuch  leafe,  for  plea  fays,  that  John 
Palmer  was  feifed  in  fee  of  this  mefuage  19th  of  Nov.  1706.  and 
being  fo  feifed  by  leafe  and  releafe  dated  the  19th  and  20th  of 
Nov.  1706.  conveyed  this  mefuage,  &c.  to  one  John  Bragg  in  fee.; 
and  traverfes,  ahjgue  hoc,  that  John  Palmer  ad  aliquod  tempus  poft 
praediSium  20th  of  A^ou  lyob.  J'eifitiis  fiiit  de  mefuagio  praediBo  in 
*  dominico 
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dominicofuo  ut  de  feodo,  inodo  et  forma  as  the  plaintiff  declares.  To 
this  plea  the  plaintiff  demurred  generally,  and  the  defendant  joined 
in  demurrer. 

'This  cafe  was  argued  at  feveral  times  by  Mr.  ferjeant  Girdkr^ 
Mr.  ferjeant  Baines,  and  Mr,  Fazakerley  for  the  plaintiff,  and  by 
Mr.  ferjeant  Belfield,  Mr.  Ufier,  and  Mr.  Fihner  for  the  defendant. 
And  the  26th  oi  Nov.  1728.  I  at  my  brothers  defire  delivered  the 
opinion  of  the  court,  that  the  plea  was  ill,  and  the  plaintiff  ought 
to  have  judgment.     And  we  refolved, 

1.  That  the  defendant  could  not  plead,  John  Palmer  nil habtut 
in  tenementis  at  the  time  of  the  leafe  made,  to  an  adtion  brought 
by  John  Palmer^  fuppofing  he  had  not  conveyed  to  the  plaintiff: 
becaufe  it  appearing  upon  the  face  of  the  declaration,  that  the  leafe 
was  made  to  her  by  indenture  made  between  John  Palmer  and  her, 
which  (he  had  executed ;  (he  is  eftopped  by  the  indenture.  And 
for  that  purpofe  the  cafe  of  Kemp  'uerf.  Goodhall,  PaJ'ch.  4  Annae^ 
B.  R.  Salk.  277.  in  debt  for  rent  by  indenture,  if  the  deifendant 
pleads,  nil  habuit  in  tenementis^  the  plaintiff  may  demur  and  need 
not  reply  the  eftoppel,  becaufe  it  appears  upon  the  declaration  : 
but  if  the  defendant  plead,  nil  habuit  in  tenementii,  and  the  plain- 
tiff replies,  habuit,  &c.  the  jury  may  find  the  truth  notwithftand- 
ing  the  indenture. 

2.  That  the  affignee  fliall  take  advantage  of  the  ejloppel,  C.  L. 
352.  4  Co.  53.  Privies  in  eftate  as  the  feoffee,  leffee,  &c.  fhall  be 
bound  and  take  advantage  o(  e/loppels,  1  Salk.  276.  Trevivan  verj'. 
Lawrence.  If  yf.  leafe  by  indenture  to  B.  lands  in  which  he  hath 
nothing,  and  afterwards  A.  purchafes  the  lands  in  fee,  and  fells  them 
to  D.  and  his  heirs,  D.  {hall  be  eftopped.  And  where  the  eftop- 
pel works  on  the  intereft  of  the  land,  it  runs  with  the  land,  into 
whofefoever  hands  the  land  comes, 

3.  That  this  plea  of  the  defendant  amounted  to  a  fpecial  nil  ha- 
buit in  tenementis,  for  by  the  inducement  to  the  traverfe  fhe  (hews, 
that  John  Palmer  in  1706,  long  before  he  made  the  leafe  to  the 
defendant,  which  was  in  1716,  conveyed  in  fee  to  Bragg.  If  fo, 
John  Palmer  had  nothing  in  the  mefuage,  &c.  when  he  made  the 
leafe.  For  an  eftate  in  fee-fimple  is  always  intended  to  continue, 
unlefs  it  be  (hewn  to  be  conveyed  away  or  determined.  Therefore 
this  plea  amounts  to  a  fpecial  nil  habuit  in  tenementis,  which  is  no 
more  to  be  admitted  to  be  pleaded  by  a  leffee  by  indenture,  than  a 
general  nil  habuit  in  tenementis.  But  the  defendant  by  a  proper  in- 
ducement might  have  made  this  traverfe  good  ;  as  if  he  had  pleaded 
in  his  inducement  to  the  traverfe,  that  J .  S.  was  feifed  of  the  me- 
fuage 


1552-      Mich.  Term  z  Georgii  z.  regis. 


fuage  in  fee,  and  being  fo  feiled  conveyed  it  to  John  Palmer  for  his 
lifef  and  that  John  Palmer  being  fo  feifed  made  the  leafe  to  the 
defendant,  and  afterwards  conveyed  to  the  plaintiff,  and  that  then 
John  Palmer  died  ;  whereby  he  would  have  (hewed,  that  an  inte- 
reft  pafl  by  the  leafe  to  the  defendant  as  long  as  Joht  Palmer  livecl, 
and  that  by  his  death  the  leafe  was  determined ;  then  fuch  traverfe 
as  in  the  prefent  cafe  would  have  been  good.  For  the  efoppel  that 
appeared  upon  the  face  of  the  declaration,  would  have  been  avoid- 
ed, by  (hewing  an  intereft  paft  ;  and  fuch  plea  would  not  have 
amounted  to  a  nil  habuit  in  tenementis,  becaufe  an  eftate  for  life 
would  have  appeared  to  have  been  in  J^hn  Palmer.  But  no  inte- 
reft appears  to  be  in  John  Palmer  in  this  cafe,  when  the  leafe  was 
made  to  the  defendant ;  nor  can  the  court  intend  there  was  any 
intereft  in  him,  fince  the  plea  fets  out  a  conveyance  before  the 
leafe  to  Bragg  in  fee-fimple,  which  eftate  muft  be  intended  to  con- 


tinue. 


But  it  was  objeded  by  the  defendant's  counfel,  that  an   afTignee 
by  efioppel  cannot   maintain  an  adlion   of  covenant.     And  for  that 
Moore  419.  pi  S77-  ^^  ^^^^  '"^  ^^^  ^^^^  of  Nokes  verf.  Ander,  Cro. 
Eliz.  373,  436,  437.  where  the  plaintiff  declared,  that  John  King 
let  the  lands,  10  Eliz.  to   the  defendant  for  a  term  of  years,  that 
the  defendant  granted   them  by  indenture  to  one  Al>ell,  in   which 
the  defendant  covenanted,  that  AMI  and  his  affigns   (hould  peace- 
ably enjoy  without  interruption  of  any  pcrfon  ;  that  Ahell  15  Eliz. 
nfhgned   to  the  plaintiff;  and   then  alleges  farther,  that  long  before 
John  King  had  any  thing  in  the  land,  one  Robert  King  was  feifed 
thereof  in  fee,  viz.  7  Eliz.  and  being  fo  feifed  died  feifed  1 5  Eliz. 
whereupon  the  land  delcended  to  Thon^as  King,  who  entered  upon 
the  plaintiff  and  oufted  him  ;  and  after  a  verdidl  for  the  plaintiff"  it 
was  moved   in    arreft  of  judgment,    that   the   plaintiff  not  having 
(liewn,  that  John  King  had  any  thing,  when  he  made  the  leafe  to 
the  defendant,  and  the  defendant  having  granted  to  Abell  by  inden- 
ture, nothing  pafT^d  thereby,  but  hy  e/lcppel -,  then  when  Abell  ■ii' 
ligned  to  the  plaintiff,  nothing   paffed ;  for  leffee  by  efioppel  cannot 
affign  any  thing  over  ;  and  then  the  plaintiff  is  not  fuch  an  a(rignee 
as   could    maintain   an   adion    of  covenant  againft   the  defendant; 
and  the  court  were  of  that  opinion,  that  covenant  will  not  lie  upon 
an  afTignment  of  an  eftate  by  efioppel.     And  that  upon  the  whole 
record  it  appeared,  that  the  the  plaintiff  was  but  aflignee  by  efloppel\ 
for  the  defendant  having  traverfed  the  eftate  laid  in  the  declaration 
in  John   Palmer,    the   plaintiff  by  his  demurrer  has  confeffed  the 
plea  to  be  true,  that  John  Palmer  had  not  fuch  eftate,  when  he 
made  the  leafe,  as  the  plaintiff  has  alleged. 


To 
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To  which  it  was  anfwered,  that  the  cafe  cited  out  of  3  Cro.  436. 
does  by  no  means  come  up  to  the  cafe  in  queftion.  For  there  upon 
the  very  face  of  the  declaration,  it  being  alleged,  that  Robert  King 
was  feized  in  fee,  before  yohn  King  made  the  leafe  to  the  defen- 
dant, and  alfo  when  the  defendant  afligned  to  Abell,  and  alfo^when 
jibell  afligned  to  the  then  plaintiff,  no  eftate  being  laid  to  be  in 
jfohn  King,  when  he  made  the  leafe  to  the  defendant ;  it  appeared 
to  the  court,  that  the  leafe  from  the  defendant  there  to  Abell  waS 
only  a  leafe  by  ejioppel,  and  nothing  of  an  interefl;  could  pafs 
thereby,  and  confequently  nothing  could  pafs  by  AbeU'%  afllgnment 
to  the  plaintiff.  But  here  upon  the  face  of  the  declaration  a  good 
title  appears  in  the  plaintiff;  and  that  being  fo,  the  declaration  of 
itfelf  is  good,  and  the  defendant  by  her  plea  pleads  a  fadt,  which  by 
her  indenture  (he  is  eftopped  from  pleading,  which  makes  the  plea 
ill,  and  what  is  ill  pleaded  no  demurrer  confefTes.  No  more  than 
if  the  plaintiff  declares  in  debt  for  rent  by  indenture,  the  defendant 
pleads  tt/7  habuit  in  tenementis,  and  the  plaintiff  demurs ;  this  de- 
murrer does  not  confefs,  that  the  plaintiff  had  nothing  in  the  lands. 
The  defendant  being  then  eflopped  by  her  indenture,  from  plead- 
ing this  fpecial  nil  habuit  in  tenementis ;  the  plaintiff  as  affignee  of 
the  land  (which  he  mufl  be  took  to  be  notwithflanding  this  ill 
plea)  may  take  advantage  of  the  ejioppel.  But  in  truth  the  cafe  in 
Croke  was  adjudged  for  the  defendant,  becaufe  no  breach  appeared 
in  the  declaration.  It  was  objected  farther,  if  by  poflibility  an  inte- 
reft  could  pafs  to  the  defendant  by  this  leafe,  it  could  not  work  by 
eftoppel ;  now  though  it  is  pleaded  that  yohn  Palmer  granted  in 
fee  to  John  Bragg,  yet  Bragg  might  regrant  him  an  eflate  per 
auter  vie,  of  which  he  might  be  feifed  when  he  made  the  defen- 
dant the  leafe,  fo  that  an  interefl  might  pafs  during  the  life  of  cejluy 
que  vie.  To  which  it  was  anfwered,  that  a  conveyance  being  plead- 
ed from  John  Pabner  to  Bragg,  it  is  to  be  prefumed  to  continue, 
the  contrary  not  being  fhewn. 

Another  objedion  was,  that  ejloppeh  are  odious,  and  not  to  be 
conflrued  or  raifed  by  implication.  The  anfwer  to  which  was,  here 
was  no  conflrudfion  by  implication,  but  a  plain  ejioppel  appeared 
upon  the  face  of  the  declaration  as  to  the  matter  pleaded  in  this 
plea. 

The  lafl  objection  was,  that  the  plaintiff  had  demurred  general- 
ly, whereas  if  he  would  have  took  advantage  of  this,  he  ought  to 
have  demurred  fpecially,  and  affigned  this  for  caufe ;  efpecially  fince 
the  (tatute  of  4  Annae,  cap.  16.  for  the  amendment  of  the  law,  which 
enadts,  that  the  judges  fhall  give  judgment  according  as  the  very  right 
of  the  caufe  and  matter  in  law  appear  to  them,  ^c. 

9  U  T^ 
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To  which  it  was  anfwered,  that  the  right  of  the  caufe  and  matter 
in  law  appear  to  be  with  the  plaintiff;  for  the  court  and  juries  are 
bound  by  ejhppeh,  as  when  the  plaintiff's  title  in  ejectment  is  by 
gjioppel,  and  the  defendant  pleads  the  general  iffue ;  fuch  title  is  a 
good  title  in  law,  i  Salk.  276.  Trevivan  verf.  Lawrence.  And 
judgment  was  given  for  the  plaintiff  iVbi;.  26,  1728. 

Thomas  Bowers  verf.  Robert  Mann. 

s.  c.  zStra.     Int.!.  MicJj.   i^Oeo.  i.     C.  B.     Rot.  ^22.  et  Pa/h/j. 
*'9-  £  Geo.  2.     B.  R.     Rot. 

^'T^/h*  ""'  '   I   ^  ^^  E  phinuff  Bowers  brought  a   writ  of  error  upon  a  judg- 


T 


certhra, /tell-     A      Hient  givcn  againft  him  by  nihil  dicit  in  debt  upon  a  bond  in 
ed  before  the  the  Common  Plcas.     And  he  affigned  in   'Trin.   term  1728,  v/ant 
writ  of  error,  ^f  ^j,  original,  and  want  of  a  warrant  of  attorney,  and    one  certio- 
rari was  direded  to  the  chief  juftice  of  the  common  Pleas  as  to  the 
warrant  of  attorney,  and  another  certiorari  was  diredled  to  the  cu- 
Jlos  bre'uiiim  of  the  Common    Pleas,   which  bare  tejie   the   21ft  of 
June   1727,   which    was    before    the    errors    were   affigned,  upon 
which   the   cuftos  brevium   returned,    that   there  was   no    original, 
&c.     The  defendant  in  error   pleaded,  in  nullo  eft  erratum.     And 
judgment    was    affirmed,  nifi,  &c.   becaufe   the  plaintiff  in    error 
ought  to  take  out  a  certiorari  to  verify  his  error,  that   there  was 
no  original  ;  but  this  certiorari  bearing  teJie  before  the  affignment  of 
the  errors,  could  not  be  a  certiorari  upon  that  affignment  of  errors. 
Mr,  Strange  for  the  defendant  in  error. 
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2  Georgii  2.  regis,  B.  R.    1728. 


Emery  verf.  Bartlett.  | 

i 

Intr.  Hil.  2  Geo.  2.     B.  R.     Rot.  i  C4..  s.c.  *stra.  j 

N  error    brought   by  Bartlett,  to   reverfe   a  judgment   given  What  mud  be  : 

againft  him  by  the  court  of  record  of  the  city  of  Litchfield^  alledged  to  be 
in  an  adtion  upon  the  cafe  upon  feveral  promifes,  brought  by  J'^^.^inTn  in- 
Emery  againft  him,  and  judgment  by  default,  and  a  writ  of  ferior  court.  , 

inquiry  executed,  and   intire   damages  found,  and  final  judgment  j 

given.     In  the  declaration  there   were  two  counts.     The   firft  was  I 

upon  a  promiflbry  note  made  within  the  jurifdiftion  of  the   court,  x 

and    fubfcribed  by  the  defendant,  by  which  he   promifed   to  pay  \ 

Rmery  59/,   105.  upon   demand  for  value  received.     And  the  ex-  J 

ception  to  that  count  was,  that   it  was  not  averred,  that  the  value  ' 

was   received  within  the  jurifdidlion  of  the  court.     For  Mr.  Parker  ! 

for  the  plaintiff  in  error  infifted,  that  that  was  the  foundation   of        '  j 

the  note,  and  that  therefore  it  was  neceffary  to  be  received  within  ■ 

the  jurifdiftion,  to  give  the  court  a  jurifdidion  over  the  caufe. 
The  fecond  count  was  upon  an  in/iimil  compiitajfet ,  wherein  the 
plaintiff  Emery  below  declared,  that  the  defendant  Bartlett  ac- 
counted with  her  within  the  jurifdidtion  of  the  court,  tor  divers 
fums  of  money  antettinc  debitis  et  ei  adtunc  aretro  injoluth  exijlentibus,  \ 

&c.     And   the  exception  to  this  was,  that  it  was  not  averred,   that  1 

the  fums  of  money  were  due  within  the  jurifdid^lion  of  the  court. 
And  it  was  urged,  that  if  the  debt  was  not  contracted  within   the  ' 

jurifdidlion  of  the  court,  the  laying  the  accounting  to  be  v.iihin  it  , 

would  not  be  fufficient,  becaufe  the  accounting  did  not   alter  the  ] 

nature  of  the   debt.     And  for  that   were  cited  the  cafes  of  Har-  ■ 

renden  'uerf.  Palmer,  Hob.  '^^.  Done  verfus  Ihorn,  Allen  72. 
Cony  verf.Laws,  Stiles  Rep.  472.  Sir  Thomas  Jones  47.  and  2  Lev. 
165.  Bullwrf.  Palmer.     But  the  court  were  of  opinion  as  to  the 

3  firft, 
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firft,  that  the  promiffory  note  being  laid  to  have  been  made  within 
the  jurifdiftion  was  fufficient,  becaufe  whether  it  was  for  value  re- 
ceived or  not  it  would  not  be  material,  for  an  adtion  upon  a  pro- 
miffory note  payable  to  a  man  or  order,  though  it  was  not  for  va- 
lue received,  is  maintainable  upon  the  ftatute  of  3  Gf  5  Ann.  cap.  9. 
and  if  value  received  is  in  the  note,  there  is  no  occafion  to  prove 
that  the  value  was  paid.  As  to  the  exception  to  the  fecond  count, 
the  court  alfo  over-ruled  it,  becaufe  the  adlion  was  grounded  up- 
on the  flated  account,  which  was  laid  to  be  dated  within  the  ju- 
rifdicSion.  And  though  the  Hating  the  account  might  not  alter 
the  nature  of  the  debt,  yet  giving  the  ftated  account  in  evidence, 
would  be  good  evidence  to  prove  the  declaration.  And  judgment 
was  affirmed,  Feb.  j,   ij2'i. 


s.  c.  2  stra.  Burroughs  verf.  Willis. 


Szz 


Barriflermay  '  I  ""  H  E  defendant  had  obtained  a  rule  to  change  the  venue  out  of 
laythew»»f  J_  Middkfex^  in  an  adion  for  money  received  to  the  plaintiff's 
*"  '  ^'^*  ufe,  upon  the  common  affidavit,  that  the  caufe  of  aftion  (if  any) 
arofe  in  Ramppoire.  Mr.  Filmer  moved  for  the  plaintiff,  to  dif- 
charge  the  rule,  becaufe  the  plaintiff  was  a  barrifter,  and  mafler  in 
Chancery,  and  therefore  had  a  privilege  to  lay  his  adion  in  Mid- 
dlefex,  where  his  attendance  was  required,  and  cited  2  Salk.  670. 
Knight  verj.  Farnahy.  And  the  court  being  of  opinion,  this  fell 
within  the  reafon  of  that  cafe,  the  rule  was  difcharged.  See  2  Salk. 
668.  Seaman  verf.  Ling.  Carthew  126.  EiJJ'e  verf.  Har court. 
Mr.  Huffey  for  the  defendant. 


Eafter 


1557 


Eafter  Term 

2  Georgii  2.  regis,   B.  R.  1729. 


Uflier  Eftwick  affignee  of  the  fheriffof  Middlefex  againjl 

Edward  Cooke. 

Intr.  Pafcb.  2  Geo.  2,    B.  R.   Rot. 


N  debt  upon  a  bail-bond  brought  by  the  plaintiff  as  affignee  of  A  writ  of  r*- 
the  ^\tx\^  o{  Middlefex,  the  plaintiff  declared,  that  after  thefj'"/'^ ''f"' 

r    n     1  r    n-    •     ■         "^^-k  f  •  .  ni  r  c^     i    dendurn  tefted 

nrlt  day  or  Irmity  term  A.  D.  1706.  viz.  the  lath  or  j«/y  in  vacation  is 
an7jo  regni  domini  Georgii  2,  nmic  regis,  &c.  feciindo,  the  void, 
plaintiff  profecuted  extra  curiam  di6li  domini  regis  coram  ipfo  rege 
{eadem  curia  apud  Wefimonajlerium  in  comitatu  Middlejex  adtunc 
tenia  exiftente)  a  writ  of  capias  ad  rejpondendum,  to  the  then 
fneriff  of  Middlefex  direded ;  and  fo  proceeds,  and  fets  out  the 
writ,  the  delivery  to  the  fheriff,  the  warrant,  arreft,  and  giving 
the  bail-bond  by  the  defendant,  and  the  affignment  to  the  plaintiff, 
&c.  To  which  declaration  the  defendant  demurred,  and  the  plain- 
tiff joined  in  demurrer.  And  Mr.  Strange  for  the  defendant  took 
exception  to  the  declaration,  that  it  appeared  thereby,  that  the 
writ  was  fued  out  in  the  long  vacation  out  of  term  timej  for  the 
court  mufl:  judicially  take  notice  of  the  beginning  and  end  of 
the  terms,  as  well  moveable  as  immoveable,  and  that  the  i8th  of 
"July  was  after  Trinity  term  was  ended,  and  therefore  that  the  writ 
was  a  void  writ,  for  it  was  not  polTible  to  be  fued  out  of  the  court 
of  King's  Bench  then  fitting  at  Weflminfier  the  i8th  oi  July,  when 
it  was  vacation  time,  no  fuch  court  being  then  fitting  at  Wejlmin- 
Jler.  And  the  writ  being  void,  the  arreft  was  illegal,  and  the  bail- 
bond  thereupon  given  void  alfo.  Mr.  iv^wf  for  the  plaintiff  infift- 
ed,  that  there  was  Veritas  faSii  as  well  as  Veritas  legis.  And 
though  a  writ  is  to  be  took  in  law,  to  be  fued  out  at  the  time 
when  it  bears  tejle ;  and  that  is  the  laft  day  of  Trinity  term,  when 
the  writ  is  fued  out  in  Trinity  vacation  ;  yet  in  fa6t  it  is  conftant  ex- 
perience, and   the   courfe  of  the  court,  which  is  the  law  of  the 

9  X  court. 
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court,  that  writs  are  fued  out  in  the  long  vacation,  though  they 
bear  tcfte  the  laft  day  of  Trinity  term  before.  And  therefore  this, 
us  it  may  be  fo  in  fadt,  fo  it  is  confefled  to  be  fo  by  the  general  de- 
murrer, and  therefore  well  enough.  For  which  he  cited  Sir  Thomas 
'Jones  149.  I  Ventr.  362.  Walbufgh  verf.  Saltonjiall ;  where  in  a 
declaration  a  latitat  was  alleged  to  be  fued  out  of  the  King's  Bench 
21  Jan.  and  the  jury  found  the  writ  bore  tejie  28  Nov.  but  in  fadl 
was  fued  out  21  Jan.  and  it  being  according  to  the  truth  of  the 
fadt  it  was  held  good,  and  judgment  was  given  for  the  plaintiff, 
nifi,  &c.  But  the  court  being  unanimous  of  opinion,  that  it  was 
>f«//,  I  vol.  4.  jn^  a^(j  jj^^t  jt  ^jis  riot  according  to  the  truth  of  the  fadl,  for  it 
could  not  the  i8th  oi  July  be  fued  out  of  the  court  of  the  King's 
Bench  then  fitting  at  IVeJltninfter,  when  the  court  did  not  nor 
could  not  fit  out  of  term,  the  plaintiff  defired  leave  to  difcontinue, 
which  was  granted  him,  May  13,   1729. 


A  cullom  for 
a  fee  to  the 
vicar  for 
churching  a  . 
woman,   in 
what  cafe 
void. 


Naylor  qui  tam  verf.  Scott. 

IN  a  prohibition  granted  to  flay  a  fuit  in  the  Spiritual  Court  by 
the  vicar  of  Wakefield,  grounded  upon  a  cuftom  for  a  due  for 
churching  of  women,  which  was  alleged  to  be  this,  viz.  That  every 
inhabitant  keeping  an  houfe  and  having  a  family  in  Wakefield  in 
Torkjhire,  and  having  a  child  or  children  born  in  that  pari(h  at 
the  time  of  churching  the  mother  of  the  child,  or  at  the  ufual  time 
after  her  delivery  when  (lie  fliould  be  churched,  have  time  out  of 
mind  paid  ten  pence  to  the  vicar  of  that  parifh,  for  or  in  refpc<!]:  of 
fuch  churching,  or  at  the  ufual  times  when  the  mother  of  fuch 
child  (liould  be  churched.  Iffue  was  taken  upon  the  cuftom,  and 
a  verdidt  was  found  for  the  defendant,  that  there  was  fuch  a  cuftom. 
And  upon  motion  made  to  the  court  by  Mr.  Filmer  for  the  plaintiff, 
in  arreft  of  judgment,  to  prevent  the  granting  a  confultation,  the 
court  being  of  opinion,  that  it  was  a  void  cuftom,  i.  becaule  it 
■was  not  alleged,  what  was  the  ufual  time  the  women  were  to  be 
churched,  and  therefore  uncertain  ;  2.  becaufe  it  was  unreafonable, 
becaufe  it  obliged  the  huiband  to  pay,  if  the  woman  was  not 
churched  at  all,  or  if  fhe  went  out  of  the  parifli,  or  died,  before  the 
time  of  churching ;  judgment  was  arreft:ed ;  Mr,  Crowk  counfel 
for  the  defendant  in  the  prohibition. 
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The  King  againji  Valentine  Boyles.  s.  c.  2  Stn. 


836. 


I 


N  an  information  in  nature  of  a  quo  warranto  exhibited  by  the  ^otvarranta 
mafter  of  the  crown  office  as  the  King's  coroner  and  attorney,  ^'"  ^°^  '^^"'"S 
^c.  for   ufurping   the  office  of  one  of  the  bailiifs  of  South- ^^^^^^'*' 


•wold  in  Suffolk,  the  information  fet  forth,  that  villa  de  South- 
ivold  in  comitatu  Suffolk  eji  antiqua  •villa,  quodque  infra  villain  prae- 
di^am  for  ten  years  laft  pafl  and  long  before  there  were  and  yet  are 
two  bailiffs  from  time  to  time  by  the  commonalty  of  the  faid  viHe 
yearly  chofe  and  to  be  chofc,  and  that  the  office  of  bailiff  villae 
praed:&ae  for  all  the  time  aforefaid  was  and  yet  is  offcium  publicum 
et  offictum  magnae  Jiduciae  et  praeheminentiae  infra  villam  praediSiam 
tangem  regimen  et  gubernationem  villae  illius,  et  adminijirationem 
publicae  jujiitiae  infra  eandeni  villam,  viz.  opud  villain  praediBam, 
and  that  the  defendant  26  April  i  Geo.  2.  and  from  thence  con- 
tinue poftea  hucufque  apud  villam  praediBam  abfque  aliquo  legali  war- 
ranto, &c.  did  ufe  and  exercife  the  faid  office,  and  ftill  there  ufes 
and  exercifes  it,  and  claims  to  be  one  of  the  bailiffs  of  the  faid  ville^ 
and  to  have  and  enjoy  divers  liberties  to  the  faid  office  of  one  of  the 
bailiffs  of  the  faid  town  belonging,  &c.  To  this  information  the 
defendant  demurred,  and  the  king's  coroner,  &c.  having  joined  ia 
demurrer,  Mr.  Hu[fey  for  the  defendant  infifted  that  a  quo  war- 
ranto was  the  King's  writ  of  right,  for  ufurping  franchifes  and  li- 
berties, 2  Injl.  282.  The  exercife  of  an  office  maybe  fuch  a  fran- 
chife,  as  for  the  ufurpation  of  it  a  quo  warranto  may  lie,  if  it  is  a 
putdick  office;  but  in  this  cafe  the  office  in  the  information,  feems 
to  be  only  a  private  office,  for  which  no  quo  waranto  would  lie ; 
for  it  is  not  ffiewn,  that  this  ville  of  Southwold  is  a  corporate  town, 
nor  is  it  faid,  fo  much  as  that  it  is  a  borough  ;  and  therefore  the 
court  cannot  look  upon  the  bailiff  of  this  town,  to  be  an  officer  of 
z  a 
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a  publick  nature.  Sed  tion  allocatur;  for  per  curiam  there  is  no 
neceffity,  to  fet  out  particularly  in  thefe  fort  of  informations,,  the 
whole  conftitution  of  the  place,  or  to  fliew  whether  the  office  is 
by  charter  or  prefcription  ;  but  if  it  is  alleged,  to  be  an  office, 
which  appears  upon  the  face  of  the  information,  to  concern  the 
publick,  it  is  fufficient  againft  a  perfon  that  ufurps  it.  Now  here 
it  is  alleged  to  be  a  publick  office,  and  concerns  the  government 
of  the  ville,  and  the  adminiftration  of  publick  juftice,  which  is 

.  confeffed   by  the  demurrer.     And   judgment  was   given    for   the 

iKing,  June  12,  1729. 
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Lowe  againjl  Davies  and  others. 

Intr.  Trin.  13  Geo.  j.     B.  R.     Rot.  s.c.  Bernard: 

"  238. 

Ibid.  367. 

EJECTMENT  for  mefuages  and  lands  in  Shrewjbury  on  What  fhail be 
the  demife  of  William  Fowler  and  Mary  his  wife.  On  ^.^^'''f*  °r?" 
not  guilty  pleaded,  the  jury  found  a  fpecial  verdidl  which  \ni\otm  ^' 
was  very  long,  by  finding  feveral  conveyances  and  com-  tail, 
mnn  recoveries ;  but  the  queftion  was  wholly  upon  what  eftate  2  Vem.  449. 
paffed  by  the  will  of  Daniel  Jevon  to  his  youngeft  fon  Benjamin 
Jevon.  The  will  was  found  at  large,  but  the  queftion  arofe  upon 
this  fliort  cafe.  Daniel  Jevon  the  devifor,  being  feifed  of  the  lands 
in  queftion,  by  his  will  duly  executed,  dated  21  June  28  Car.  2. 
devifed  part  of  them  to  his  wife  dame  An?je  Jevon  for  and  during 
her  natural  life,  and  from  and  after  her  deceafe  then  to  his  fon 
Benjamin  Jevon  and  his  heirs  lawfully  to  be  begotten,  that  is  to 
fay,  to  his  firft,  feccnd,  third,  and  every  fon  and  fons  fucceffively, 
lawfully  to  be  begotten  of  the  body  of  the  faid  Benjamin,  and  the 
heirs  of  the  body  of  fuch  fiift,  fecond,  third,  and  every  other 
fon  and  fons  fucceffively  lawfully  ilTuing,  as  they  {hall  be  in  fe- 
niority  of  age  and  priority  of  birth,  the  eldeft  always  and  the 
heirs  of  his  body  to  be  preferred  before  the  youngeft  and  the  heirs 
of  his  body,  and  in  default  of  fuch  iflue  then  to  his  right  heirs 
for  ever.  Other  part  of  the  lands  were  devifed  to  his  wife  for 
life,  and  from  and  after  her  deceafe  to  his  faid  fon  Benjamin  and 
to  the  heirs  of  his  body,  as  in  manner  and  form  aforefaid  is  ex- 
prefTed ;  but  for  want  of  fuch  heirs,  then  to  the  ufe  of  his  right 
heirs  for  ever.  Other  lands  he  devifes  to  his  eldeft  fon  Thomas  and 
his  heirs  lawfully  to  be  begotten,  the  fiift,  fecond,  third,  and 
every  other  fon  and  fons  fucceffively  of  the  body  of  the  faid  Thomas 
lawfully  begotten,  and  the  heirs  of  fuch  firft,  fecond  and  third  fon 
lawfully  fucceeding  one  another,  and  in  default  of  fuch  ifTue  to  his 

9  y  fon 
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fon  Benjamin  as  heretofore  expreffed,  and  in  default  of  fuch  iflue 
to  his  right  heirs  for  ever.  Other  lands  he  devifes  to  his  fon  Ben- 
jamin,  and  the  heirs  of  his  body  lawfully  to  be  begotten,  the  firft, 
fecond,  third,  and  every  other  fon  and  fons  fucceffivcly  of  the 
body  of  the  faid  Benjamin  lawfully  to  be  begotten,  and  the  heirs 
of  the  body  of  fuch  firft,  fecond  and  third,  and  every  other  fon 
and  fons  fucceflively  lawfully  ifTuing,  as  they  fliall  be  in  feniority 
of  age  and  priority  of  birth,  the  eldefl:  always  and  the  heirs  of  his 
body  to  be  preferred  before  the  youngeft  and  the  heirs  of  his  body, 
and  in  default  of  fuch  iflue  then  to  his  right  heirs  for  ever.  Daniel 
Jeion  the  devifor  died  22  June  28  Car.  2.  1676.  and  left  his  widow 
and  three  fons,  'Thomas  bis  eldeft,  Richard  his  fecond  fon,  and  Ben- 
jamin his  youngeft  fon.  Thomas  the  eldeft  fon  died  without  iflue. 
Bichard  tlie  fecond  fon  died,  and  left  Maty  the  wife  of  Foivkr  his 
daughter  and  heir,  and  alfo  right  heir  to  Dan.  Jevon  the  teftator, 
who  were  leflbrs  of  the  plaintiff.  The  defendant  claimed  under 
Benjamin,  who  rtfter  a  furrender  by  his  mother  of  hef  eftate  for 
life  to  him,  fuffered  a  common  recovery,  to  the  the  ufe  of  him  and 
his  heirs,  and  afterwards  conveyed  it  to  Waring,  under  whom  the 
defendants  claimed.  So  that  the  fingle  queftion  upon  this  fpecial 
verditl:  was,  whether  Benjamin  Jevon  by  this  will  was  tenant  in 
fail,  or  only  tenant  for  life?  If  he  was  tenant  in  tail,  bv  the  fuf- 
fering  the  common  recovery  that  would  be  barred,  and  alfo  the 
remainder  to  the  right  heirs  of  his  father,  under  which  the  leflbr 
of  the  plaintiff  claimed.  But  if  he  was  but  tenant  for  life,  the  re- 
covery would  not  effc(fl  the  reverfion  defcended  to  the  plaintiff  but 
fhc  would  have  a  good  title.  Mr.  Wilbraham  for  the  defendants 
argued,  that  the  teftator  knew  the  difference  betv<?een  devifing  an 
eftate  for  life,  and  an  eftate  in  tail  ;  for  in  feveral  parts  of  the  will 
he  gave  to  his  wife  an  exprefs  eftate  for  life;  but  to  Benjamin  he 
did  not  give  it  only  for  his  life,  but  to  him  and  the  heirs  of  his 
body,  which  was  undoubtedly  an  eftate  tail  in  a  will,  and  there- 
fore that  eftate  could  not  be  defeated  by  the  fubfequent  words. 
For  where  an  exprefs  eftate  is  given  by  a  will,  that  ftiall  not  be 
4  Mod.  319.  defeated  by  fubfequent  words  by  an  implication.  Dier  171.  1  Ventr. 
231.  Cro.  Eliz.  248.  Atkins  verf.  Atkins.  And  as  to  the  firft  de- 
vife  to  Benjamin  (though  there  is  feme  difference  in  the  penning 
that  and  the  fubfequent  devife  to  him)  a  videlicet  may  corred  or 
reftrain  what  went  before,  or  explain  it;  but  if  it  is  contrary  to 
what  went  before,  it  muft  be  rejedled  as  void.  Hoi.  171.  Now 
it  was  infifted  on,  an  exprefs  eftate  tail  being  given  to  Benjamin  by 
the  fii  ft  words,  and  no  exprefs  eftate  for  life,  the  viz.  that  comes 
after,  and  the  fubfequent  words  in  the  other  devifes,  cannot  turn 
that  only  into  an  eftate  for  life  in  Benjamin,  with  intails  to  his  fons 
lucceflively ;  for  what  follows  the  viz.  and  the  other  devifes  to  the 
fons,  is  contrary  to  the  exprefs  devife  to  Benjamin.  Sed  non  ah- 
3  catur  ; 
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catur ;  {ov  per  curiam,  the  whole  will  mufi:  be  took  together,  and 
one  part  explained  by  the  other ;  and  the  intent  was  moft  manifcrt, 
that  the  devifor  in  all  the  d«tifes  of  the  lands  in  queftion  defigned 
to  give  BenjatJiin  onlv  an  eftatc  for  life,  and  not  an  intail;  and  the 
ijiz.  and  the  other  claufes,  were  not  contrary,  but  explanatory  of 
what  heirs  of  the  body  of  Benjamin  the  devifor  meant.  And  judg- 
ment was  given  for  the  p\d\nuff  November  i8,  1729,  by  the  una- 
nimous opinion  of  all  the  judges.  Mr.  fFilks  was  counfel  for  the 
plaintiff. 

Henry  Hay  dock  verf.  Roger  Lynch. 
Intr.  Mici>.  3  Geo.  2.      B.  R.     rot. 

IN  an  aftion  upon  the  cafe  upon  feveral  promifes,  the  plaintiff  in  WhatfhaJIrot 
his  firft  count  declared,  that  one  T^homas  Rogers  8  ^ug.  1728.  Jf  g^^f^°„^  f ' 
cff.  according  to  the  cuftom   of  merchants  his  certain  bill  of  ex-  8  Mod.  265.' 
change  with  his  own  hand  and  in  the  name  of  the  faid  Thomas  fub-  -^"'^  H^', 
Icribed  did  make,  dated  the  fame  day  and  year,  and  direded   the  Jo  Mod.  394, 
faid  bill  of  exchange  to  the  faid  Roger,  and  thereby  requefted  the  316. 
faid  Roger  to  pay  to  the  faid  Henry  or   his  order  14./,  3  j.  out  of 
the  fifth  payment,  when   it  fhould  become  due,  and  it  (hould  be 
allowed  by  the  faid  Thomas,  which  was  afterwards   accepted  by  the 
defendant,  ratione  quorum  praemifjorum  the  defendant  became  liable 
to  pay  the  faid  14/.  3  J.  to  the  plaintiff  Hd-wr)',  and  fo  being  liable 
promifed  to  pay,  cffr.     Then  there  were  other  counts  in  the  decla- 
ration, to   which  counts  the  defendant  pleaded  7ion  ajjumpfit,  &c. 
and  as  to  this  count  the  defendant  demurred.     And  it  was  infifled 
upon  by  Mr.  Parker  for  the  defendant,  that  this  adion   was  not 
maintainable  upon  this  bill  as  a  bill  of  exchange,  according  to  the 
refolutions  in  the  cafes  of  Jocelin  verf.  Laferre,  Pafch.   i  Geo.  i. 
B.  R.    [Aiite,    1362.]    and  Jewtey  verj.  Herle,  Pafch.   10  Geo.  i. 
B.R.  1724.  '\_Ante,  1361.]     And  of  that  opinion  was  the  court, 
and  iVo-y.  20,  1729.  gave  judgment  for  the  defendant.     Mr.  Strange 
for  the  plaintiff. 


Henry 
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Henry  Mifflin  alias  Peters  and  others  verf.  Sir  William 

Morgan. 

Intr.  Mich.   2  Geo.  2.  C.  B.  Rot.  544.  et  Mich.  3  Geo.  2. 

B.  R.     Rot. 

What  is  a      T  N  error  upon  a  judgment  by  nihil  dicit  in  debt  upon  a  bail-bond, 
good  Allega-  J^   penalty    500  i.  obtained   by  the   plaintiffs  Mifflin  and   others  a- 
fignmln^of  a  gaiuft  Sir  miliani  Morgan  as  affignees  of  the  fherifF  of  Gloucepr, 
bail-bond  by    the  error  afligned  was,  that  the  plaintiffs  did  not  {hew,  that  the 
the  fhenfF.      fj^gpff  afligned  the  bond  to  them  by  indorfing  the  fame  and  atteft- 
ing  it  under  his  hand  and  feal  in  the  prefence  of  two  or  more  cre- 
dible witneffes,  according  to  the  words   of  the  flatute  of  4  Ann. 
cap.  16.  par.  20.  but  only  alleged,  that  the  fheriff  at  the  requeft 
and  cofts  of  the  plaintiff  in   the  fuit,  according  to  the  form  of  the 
ftatute    in    that   cafe  lately   made  and  provided,  did  affign   to  the 
plaintiffs  the  faid  bond,  which  Mr.  Strange  infifted  for  the  plaintiff 
in  error  was  not  fufficient,  without  {hewing  particularly,  that  the 
bond   was  affigned   as   the  adl  diredled,  by  indorfement,  ^c.     But 
the  court  unanimoufly  over-ruled  this  exception  ;  all  defeds,  which 
would  have  been  aided  by  a  verdidl,  being  aided  after  judgment  by 
nil  dicit  by  that  adt  of  4  Artn.  cap.  16.  par.  2.  for  amendment  of 
the  law,  and  it  being  exprefly  alleged,  that  the  bond  was  affigned 
fecundujn  formam  jlatuti.     Mr.  Parker  for  the  defendants  in  error. 
Carth.  304.    And  judgment  was  afhrmed,  Nov.  18,  1729. 

The  King  agaiiijl  the  mayor,  aldermen  and  burgelTes  of 
Doncafter  in  the  county  of  York. 

ManJamusio,    \  Mandatiiiis  was  granted,  directed  to  the  mayor,  aldermen   and 
[heoLTof"' -^   burgefles   oi  Doncajier,  commanding   them  to  re (t ore  C/jr/^o- 
capital  burgefs  ^/vr  Scott  to  the  office  of  a  capital  burgefs  of  that  corporation.     To 
otacorpoia-    which  they  made  a  return,  wherthy  it  was  fet  our,   that   the  cor- 
poration  was  a  corporation   by  prefcription,  &c.  and  that    feveral 
charters    had   been  granted    to    them   by  feveral  Kings,  by  one  of 
vvhicli   their  la{l    name  was  made,   that   of   mayor,  aldermen   and 
burgeffcs,  ^c.  that  by  letters  patent  of  16  Car.  2.  he  appointed  a 
mayor,  twelve  aldermen,  and    twenty-four  capital  burgeiles,  which 
mayor,  .aldermen  and  capital  burgeffes  were  thereby  appointed  to  be 
the  comt7icn-council  of  the  corporation  :  by  the  fame  letters  patent 
the  mayor  was  appointed  to  be  chofe  out  of  the  aldermen,  and  the 
aldermen  out  of  the  capital  burgeffes,  and  the  capital  burgeffcs  out 

of 
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of  the  free  buigefles,  in  a  particular  manner  mentioned  in  the  letters 
patent;  then  they  returned,  that  time  out  of  mind   there  had  been 
three  chamberlains  of  the  faid  borough,  one  called  the  Jenior  cham- 
berlain, another    the    middle    chamberlain,    and    the   other  Junior 
chamberlain  of  the  faid  borough,  which  till  the  granting  the  charter 
of  Charles  the  Second  had  been  always  chofe  by  the  whole  body  out 
of  the  burgeffes,  and  from  the   making  that  charter  had  been  chofe 
by  the  mayor,  aldermen  and   capital  burgeffes,  out  of  the  capital 
burgeffes;    which   chamberlains   refpedively  continued   from  their    , 
eledlions  three  years;  and  that  the  firft  year  fuch  perfon  was  called 
the  junior  chamberlain,  the  fecond  year  middle  chamberlain,  and 
the  third  year  fenior  chamberlain ;  and  that  the  bufinefs  of  the  fe- 
cond chamberlain  was  to  take  care  of  the  lands  and  poffeffions  of 
the  corporation,  and  to  receive   the  rents,  G?r.  and  to  give  a  true 
account  of  them:  then   the  return  fets   out,  that  after  Scott    was 
chofe  a  capital   burgefs,  and  took  the   oath,  which  was  fet  out  at 
large,  which  was,  among  other  things,   well  and  truly  to  ferve  the 
mayor,  aldermen  and  burgeffes  of  the  borough,  as  one  of  the  ca- 
pital burgeffes  thereof,  and  well  and  truly  to  perform  and   keep  all 
iuch  orders  and  by-laws  as  are  or  fhould  be  made  by  the  mayor, 
aldeimen  and  capital  burgeffes,  for  the  good   government   of  the 
borough,  and  in  all  things  according  to  his  power  truly  and  faith- 
fully to  ferve  the  mayor,  aldermen   and  burgeffes,  for  the  moft  be- 
nefit  of  the   corporation  and  inhabitants;  then   the  return  fets  out, 
that  Scott  23  May  171 8   was  chofen   chamberlain,  that  he  became 
middle  chamberlain,    and   took    upon   him   the  execution   of  that 
office  17 19.  that  he  as  middle  chamberlain  received  feveral  fums  of 
money  of  the  tenants  of  the  corporation,  mentioning    them    parti- 
cularly, due  to  the  corporation,  of  which  he  gave  no  account,  &c. 
but  concealed  and  detained  them  to   his  own  ufe,  and   as  middle 
chamberlain   charged   the  corporation  with  feveral  fums  of  money 
as  laid  out  for   them,  which  he    never  laid  out,  mentioning  them 
alfo  particularly ;  and   that   he,  while   he  was  a  capital  burgefs  and 
chamberlain  of  the  faid  borough,  obftinately  and  voluntarily  refufed 
to  obey  feveral  orders  and  laws   by   the  mayor,  aldermen  and  bur- 
geffes, for  the  good  of  the  faid  borough  made,  contrary  to  the  duty 
of  his  office  of  capital  burgefs,  and  contrary  to  the  tenor  of  his  oath, 
contrary  to  the  truft  repofed  in  him,  CSe.  that  the  mayor,  alder- 
men and  capital  burgeffes  afterwards,  viz.  &c.  in  common-council 
affembled,  ordered   that  Scott    fhould    anfwer   the   feveral  articles, 
matters,  mifbshaviours  and  offences  aforefaid,  and  that  he  had  no- 
tice of  them  in  writing,  and  was  fummoned  to  appear  at  a  parti- 
cular day  to  anfwer  them ;  that  he  did  appear,  and  put  in  his  an- 
fwer, and  was  heard,  &c.  that  a  further  day  was  given  him,  when 
he  was  heard  again;  that  a  further  day   was  given  him,  to  fliew 
caufe  why  he  (hould  not  be  removed  from  his  office  of  capital  bur- 
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gefs  for  the  mifbchaviours  and  offences  aforefaid,   at  which  day  Scott 
appeared  at  the   common-council  then  held,  and  was  heard  again, 
and  upon  examination  and  ccnfideration  had  by  the  mayor,  alder- 
men, and  capital   burgeffes  in  common-council  then  aflembled,  of 
all  and  fingular   the  piemiffes,  as  well  of  the  articles,  matters.,  mif- 
bchaviours and   oiFenfes  aforefaid,    laid   to   the  charge  of  the  faid 
Scott,  as  of  the  matters  and  anfwers  he  alledged  in  his  defence  ;  and 
upon  examination  of  witnefles  it  appeared  to  them,  the  mavor,  al- 
dermen, and  capital   burgefles  in   council  aflembled,  that  Scott  was 
guilty,  &c.  ideo  they   then  and   there  adjudged,  he  fliould  be   re- 
moved, &c.  and  did  then  and  there   remove  him,  from  his  office 
of  capital  burgefs,  for  his  faid  offences  and  mifbchaviours,  ^c.     Af- 
ter argument  by  Mr.  Booth  againfl  this  return,  and  by  Mr,  Faza- 
kerley  tor  it,  Nov.  28,   1729.  the  court  unanimoufly  awarded  a  pe- 
remptory mandatnus,  to  reftore  Scott  to  the  office  of  a  capital  bur- 
gefs.    For  they  held  firfl,  that  it  did  not  appear  fufficiently  by  this 
return,  that  Scott  had  mifbehaved  himfelf  in   the  office  of  a  capital 
burgefs.     For  as  to  the  charge,  that  he  had  obftinately  and  volun- 
tarily refufed  to  obey  orders  and  laws,  &c.  contrary  to  the  duty  of 
his  office,  and  his  oath;  that  was   too   general   a  charge,  for   the 
particular   laws  ought  to  have   been   fpecified.     But  what  he    was 
charged  with   in  this  return  related   to  his   office   of  chamberlain, 
and  not  to  his  office  of  capital  burgefs,  mz.  not  accounting  for  the 
rents  he  received,  and  charging  them  with  payments  which  he  ne- 
ver made;  and  therefore   this  might  have  been  a  good  reafon    to  re- 
move him  from  the  office  of  chamberlain,  but  not  of  a  capital  bur- 
gefs.    2.  They  had   not  returned,  that  the  mayor,  aldermen,  and 
capital   burgeffes,  which  was  the  common-council,  had  a  power  to 
remove.     The  charter   does  fay,   the  capital  burgeffes  fliall  continue 
in  f)r  lif^',   unlefs   removed;  but  it  does  not  fay  by  whom  that  re- 
T  Ro.  Rep.     movci  is  to  be  made.     And  1 1  Co.  99.    Palm.  451.    Stiles  i^jj.   are 
^^5-  authori'ies,  that  a  Freeman  fhall  not  be  removed   by  a  corporation. 

Dyer  332.  b.  unlefs   by   virtue  of  a  charter  or   prefcription.     But  if  the   mayor, 
pi.  28.  aldermen,  and   capital  burgeffes,  could  be   looked    on   as  having  an 

authority  to  remove  a  capital  burgefs,  becaufe  he  was  chofe  by 
them  ;  yet  the  court  held,  this  was  not  a  fufficient  caufe  to  remove 
Scott  from  that  office,  for  the  reafons  beforementioned. 
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The  mayor,  aldermen  and  burgefles  of  Bafingftoke  againji 

Vaughan  Bonner. 

Intr.  Hil.  3  Geo.  2.     B.  R.     Rot.  \f;^-  ^■^■ 

IN  debt  for  800/.  rent  in  arrear  due  from  the  defendant  to  the  Privilege  of 
plaintiffs  upon  a  leafe  by  indenture  made  by  them  to  the  de-  *"°''"^/- 
fendant,  he  pleaded  his  privilege  as  an  attorney  of  the  Com- 
mon Pleas  in  this  manner,  viz.  that  he,  the  day  of  exhibit- 
ing the  plaintiffs  faid  bill,  and  long  before  ef  continue  abinde  hiicuf- 
que,  fecit  [inflead  ofjldt]  et  adhuc  exijlit,  an  attorney  of  the  Com- 
mon pleas,  &c.  To  which  plea  the  plaintiffs  demurred,  and  the 
defendant  joined  in  demurrer.  And  judgment  was  given,  that  the 
defendant  fl^ould  anfwer  over,  becaufe  the  defendant  had  not  aver- 
red, he  was  an  attorney  of  the  Common  Pleas  the  day  of  the  exhi- 
biting the  plaintiffs  bill,  by  reafon  of  the  miftake  of  the  wo\d  fecit 
inftead  of  fuit,  May  5,   1730. 

James  Stewart,  Efq;  Henry  Rowc  and  Elizabeth  his  wife, 
verfus  Smith  et  al'  bail  of  Solomon  Ranger. 

Intr.  Mich,  term  3  Geo.  2.     B.  R.     Rot.  339.         s.c.astra. 

866. 

IN  z  fcire  facias,  which  bore  tefte  6  Nov.  3  Geo.  2.  returnable  When  ^^/V^ 
Monday  proxime  poft  craftinum  fanBi  Martini,  fued  by  the  plain-  ^^li"'^^^'ll 
tiffs  againft  the  defendants  as  bail  for  Solot?ton  Ranger,  &c.    the  de-  tefted. 
fendants  pleaded,   that  the  plaintiffs  after  their  judgment  recovered, 
and  before  the  fuing  out  of  tht  fire  facias,  &c.  had  not  fued  out 
a  capias  ad  fatisfaciendum    againft   Ranger,  &c.     To   which   the 
plaintiffs  replied,  that  after  their   obtaining   their  judgment  againft 
Ranger^  and  before  the  fuing  out  of  the  Br&  fcire  facias  againft 

the 
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the  defendants,  viz.  23d  oi  OBoher  the  fan:ie  Mich,  term  3  Geo.  2. 
they  fued  out,  &c.  againfl  the  faid  Ranger  a  capias  ad  fatisfacien- 
^MW  returnable  Thiirjiiay  proxime poft  crajiinum  Anit}iaruTn  [which  was 
the  6th  of  Nov.  the  fame  day  the  firO.  Jcire  facias  bore  iejle]  at 
which  day  the  flierifF  returned,  that  Ranger  non  eft  invefitiis,  &c. 
prout  per  idem  breve  et  retornum  inde  among  the  files  of  writs  of 
capias  ad  fatis faciendum  in  the  faid  court  de  recordo  remanentioy 
&c.  The  defendants  demurred  generally,  and  the  plaintiffs  joined 
in  demurrer.  And  Mr.  Strange  for  the  defendants  infifted,  that 
this  was  ill,  becaufe  the  fcire  facias  was  tefte  the  fame  day  the 
capias  ad  fatisfaciendu77i  vJ2i%  returnable,  whereas  the  capias  ad  fa- 
tisfaciendum  ought  to  be  returned  before  the  fcire  facias  was  fued 
out ;  but  it  did  not  appear  to  be  fo,  becaufe  being  both  on  the  fame 
day,  there  is  no  fradtion  of  a  day.  Bed  non  allocatur ;  for  in  many 
cafes  the  law  takes  notice  of  fradions  of  days;  and  here  it  ftould 
be  took,  that  the  capias  ad  Jatisfaciendum  was  returned,  before  the 
Jcire  facias  was  fued  out;  which  might  very  well  be,  though  both 
on  the  fame  day.     Judgment  for  the  plaintiff",  May  1,  1730. 

John  Hoare  againjl  Rivers  Dickinfon.    Error.  C.  B. 

Intr.   Trin.  2  &'  ^  Geo.    2.  C.  B.  Rot.  645.      et  Intr. 
Pajch.  2  Geo.  2.     B.  R.     Rot. 

Special  aaion  ^  0  H  N  Hoare  the  plaintiff  in  the  Common  Pleas  brought  an 
f "  d'^  "ify-  J  aftlon  upon  the  cafe  againft  Dickinfon,  and  declared,  that  he 
ing  the  plain-  the  firfl  of  July  I  Geo.  2.  was  lawfully  pofTcfTed  of  two  ancient  me- 
tiiF'smefuages,  fudges  and  two  ancient  flieds  fituate  in  the  parifh  of  St.  Andre-Ji) 
w^ateTcouffe^  Holbom  in  comitatu  Middlejex,  and  being  fo  pofTefTed,  he  after- 
to  their  foun-  wards,  fciUcet  the  fame  day  and  year,  pulled  down  the  faid  ancient 
^*"°"'  mefuages,  and  built   in    their  place  four  other   mefuages  upon   the 

1  Vent.  97.  *  ground,  or  part  thereof,  where  the  ancient  mefuages  ftood,  and  the 
Poph.  172.     plaintiff  of  the  faid  four  new  built  mefuages  the  faid  firfl  of  July 
■Dyer  295.     ^^^^^  fecundo  aforcfaid,  and  always  from  thence  until  and  after  the 
fc:cond  of  December  anno  fecundo  fupradiBo,  was  lawfully  poflcfTed: 
and  whereas  the  defendant  the  faid  firft  of  "July  anno  fecundo  Jupra- 
diSlo,  and  always  from  thence   until  and   after  the  faid  fecond  of 
December,   was  pofTefTed  of  a  brewhoufe  in  the  parifh  of  St.  Sepul- 
chre's London,  and  being  fo  pofllfTed,  and  the  faid  yohn  Hoare  be- 
ing pofTefTed  of  the  faid  four  new  built   mefuages,  the  defendant 
machinans  &  malitiofe  intendens,  &c.  the  faid  firft  of  July  and  di- 
vers days  and  times  between  the  faid  firfl  of  July  and  the  faid  fe- 
cond of  December,  quendam  curfum  aquae  per  maheremia  tubulata  de- 
du5ium  a  quodam  fonte  in  the  faid  parifh  of  St.  Andrew  Holborn  to  the 
.  defendant's   biewhoufe   continuavif^  et  currere  caufavit  near   the 
3  foun  da- 
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foundation  and  underpinning  of  the  plaintiff's  (aid  four  mefuages, 
ac  maheremia  tubulata  ilia  tarn  negligenter  manutenuit^  7-eparavit  et 
cujiodivit,  quod  aqua  afonte  illo  per  eundem  Dickinfon  in  nmheretniis  tu- 
bulatis  ill  is  deduila,  diBis  diebus  et  •vicibus  ex  tnaheremiis  tubulatis  illis, 
at  the  laid  parilh  oiSt.  Andrew  s  Holborn,  adet  in  muriim.fundamentufn 
et  /ii/kntationem  of  one  of  the  faid  four  mefuages  of  the  plaintiff's  lb 
new  built  irruebat  et  projluebat,  per  quod  the  faid  mefuage  and  two 
other  of  thefe  mefuages  of  the  laid  plaintiff  to  the  faid  mefuage  near 
adjoining  in  muribus  fuis  ac  in  teStis  eorundem  magnopere  dchilitata  Inftead  of 
^t  damnijicata  fuerunt,  and  the  plaintiff  to  fupport  and  repair  them  '"""^■ 
ex  caufa  ilia  was  forced  to  expend  300/,  (ifc.  Upon  not  guilty 
pleaded,  and  iflue  joined,  the  jury  found  for  the  plaintiff,  and  gave 
him  damage  203 /.  befides  cofts ;  for  which  fum,  and  for  25/.  \os. 
cofts,  judgment  v/as  given  for  the  plaintiff  yo/6«  Hoare  in  the  Com- 
mon Pleas.  Upon  which  judgment  the  defendant  brought  a  writ 
of  error  in  the  King's  Bench,  and  afTigned  the  general  error.     And 

'  Mr.  Draper  argued  for  the  plaintiff  in  error,  that  this  adion  was 
not  maintainable  againft  him,  becaufe  the  defendant  was  not  to  be 
compared  to  a  terretenant,  who  may  be  obliged  to  keep  his 
fences,  Gff.  in  repair,  according  to  the  cafe  of  Tenant  verf.  Gould- 
tng,  I  Salk.  360.  But  had  only  an  eafement  in  having  this  wa- 
ter come  to  his  brewhoufe.  And  it  is  not  alledged,  that  the  pipes 
were  his,  or  that  he  laid  them  there;  and  therefore  he  was  not 
obliged  to  repair  them,  and  by  confequence  was  not  anfwerable  for 
any  damage  that  might  accrue  to  the  defendant  in  error  by  reafon  of 
the  pipes  being  out  of  repair.  In  the  next  place,  if  the  plaintiff  in 
£rror  was  to  be  looked  upon  as  owner  of  the  pipes  (which  he  is 
not  alledged  to  be  in  the  declaration)  then  the  plaintiff's  declaration 
is  ill,  becaufe  the  defendant  in  error  has  not  fet  out  a  good  title  to 
the  four  mefuages,  but  has  only  alledged  that  he  was  legitime  pofjef- 

Jionatiis,  which  though  it  might  be  good  againfl  a  tort-Jeafor, 
yet  would  not  be  good  againft  a  terretenant,  i  Salk.  335.  Star 
•uerf.  Rookeby.  But  the  court  were  of  opinion,  that  the  adion  well 
lay,  for  it  is  alledged,  that  the  plaintiff  jnachijiam  et  malitiofe  inten- 
dens  eundem  Johannem  in  hac  parte  minus  rite  praegravare,  &c. 
ctirfum  aquae,  &c.  continuavit  et  currere  caufa-vit  near  the  foundation 
of  the  houfes  of  the  defendant  in  trror,  &c.  per  quod,  &c.  fo  that 
he  is  plainly  a  wrong  doer,  and  has  by  his  continuing  and  caufing 
this  water  to  run  near,  &c.  damaged  the  defendant  in  error,  which 
the  jury  have  found.  And  therefore  judgment  was  atfirmed,  April 
18,  1730. 


10  A  James 
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James  Tully  agamjl  Francis  Sparkes  and  Chriftopher 
s  c.  2  stra.  May,  executors  of  William  Donalfon. 

Ante,  1546.    ^"FpHE  defendants  the  executors  brought  a  writ  of  error  upon 
*-^-  \      this  judgment  (which  fee   betore,    1546.)  in  the  Exchequer- 

chamber;  where  it  was  argued  for  them  by  Mr  Jocelin,  not  only 
that   the  judgment   was  erroneous   upon   the  merits,  but  alfo  that 
there  was  an  error  in  the  entry  of  the  judgment;  for  the  entry  was, 
ideo  conjideratum  eft,  that  the  plaintiff  recover  againft  the  defendants 
his   debt   aforeiaid,  7iecnon  22/.  pro  damnis  fuis  quae  fujiinuit  tarn 
cccafione  detentionis  debiti  illius  quam  pro  mifis  et  cujlagiis  Juh  per 
ipfum  circa  j'eSlam  Jitam  in  hac  parte  appojitis,  eidem  Jacobo  per  curiam 
di6li  domini  regis  nunc  hie  adjudicatas,  de  bonis  et  catallis  quae  fue- 
runt,  ZSc.     Which   was   infitted   upon  to  be  erroneous,  bccaufe  it 
was  not,  that  the  taxing  of  the  damages  was  ex  ajj'enjii  of  the  plain- 
tiff, for  the  words  ex  ajftenfu  Jiio  after  per  curiam  diSli  domini  regis 
nunc  hie  were  omitted ;  which  ought  to  be  in,  as  appears  by  all  the 
precedents  in  the  books  of  entries.     For  the  taxation  of  the  damages 
occafime  detentionis  debiti,  as  well  as  of  the  cofts  of  fuit,  being  by 
atTent  of  the   plaintiff  (which  is  always  entred  of  record)  will  con- 
clude the  defendant;  but  if  the  plaintiff  will   not  confent   to   this, 
then  he  (hall  have  a  writ  of  inquiry  of  the  damages  occajione  deten~ 
tionis  debiti,  if  he  will;  but  this  is  in  the  plaintiff"'s  eledion,  and 
not  in  the  eledion  of  the  defendant,  in  judgment  in  adlions  of  debt 
upon   default  or   confeffion,    2  Saund.   107.     Holdip  verf.   Ofway. 
And   the  fame  reafon   holds  in  judgment   in   debt  upon  a  demur- 
rer.     And   the  juftices   and   barons  in   this   cafe  feemed   ftongly  of 
opinion,  that  by  reafon   of  this  omiffion  in  the  entry  of  the  judg- 
ment, the  judgment  was   erroneous.     Then  it  was  moved  in  the 
Exchequer- chamber,  that   they   would   let   the  record   be  attended. 
But  the  ccmrt  held,   they  could  not  amend  it;  but  if  it  was  amend- 
able, it  mnft  be  in  the  King's  Bench.    Whereupon  Mr.  Harper  moved 
for  ihe  plaintiff  in  the  original  adion,  that   the  judgment  might  be 
amended,  by  inferting   the  words  ex  afjenfu  fuo.     And  a  rule  was 
made,  for   the   defendants  to  (hew  caufe,  &c.     And   Mr.  Jocelin 
came  to   fliew   cauie   why   the  rule  ought  to  be  difcharged.     And 
firft  that  the  record  was  not  in   this  court,  but  that  it  was  removed 
by   the   writ  of  error  into  the  Exchequer-chamber,  and  was  there 
now.     And   for  this  he  infilled   upon   the   words  of  the  ftatute  of 
27  Eliz.  cap.  8.  which  requires  the  chief  juftice  of  the  King's  Bench 
to  caufe  the  lecord  to  be  brought  before  the  juftices  of  the  Com.mon 
Pleas,  &c.     The  wiit  of  error  alfo  requires  the  record  to  be  carried 
before  the  juftices,  ©"t,     1  Anderf.  143.     Sed  non  allocatur;  for  the 
court  held,  the  record  remained  here,  notwithftanding  the  writ  of 
3  error 
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error  in  the  Exchequer-chamber,  and  that  it  was  only  a  tranfcript 
lent  thither,   March  72.  Palm.  19S.  and  that  if  this  defedl  is  amend- 
able by  law,  it  muft  be  amended  in   this  court.     Cro.  Jac.  429. 
Tiien    Mr.  Jocelin  and   Mr.  Terjeant  Eyre  iniifted,  that  this   could 
not   be   amended,  becaufe  this  is  not  barely  vitium  clerici,  but  ;ia 
error  in  matter  of  judgment.     Bcfides,   they  faid  the  application  for 
the  amendment  was  too  late,  the  cauie  having  been  twice  argued 
in    the   Exchequer-chamber.     But   e  contra,    Icrjeant  Cbappk   and 
Mr.  Harper  argued,  that  this  was  amendable  by  virtue  of  the  ftatiite 
of  16  G"  17  Car.  2.  c.  8.  whereby  it  is  enadled,  that  no  judgment 
{hall  be  reverfed,  by  reafon  that  the  cofts  in   any  iudgment  what- 
foever  arc  not  entred  to  be  by  confent  of  the  plaintiff,  but  that  fuch 
omilTions,  and  all  other  matters  of  like  nature,  &c.  Qiall  be  amended 
by  the  judges  of  the  court  where  fuch  judgment  fhall  be  given,  or 
whereunto  the  record  is  or  fliall  be  removed  by  writ  of  error.     And 
they  infifted,  tLit  the  omiflipn  in  the  prefent  cafe  of  ^x  affenfu  of 
the  plaintiff  as  to  taxation  of  damages  occafwne  detentionis  debiti  was 
of  the  like  nature  as  that  of  cofts  not  entred  to  be  with  affent  of  the 
plaintiff.     And  of  this  opinion  was  the  court,  and  the  amendment 
was  granted.  May  2,  1730.     And  in  Trmity  term  following,  upon 
Mr.  Harper?,  motion  the  tranfcript  of  the  record  in  the  Exchequept 
chamber  was  amended  by  the  record  of  the  King's  Bench.     And  iij 
that  term  the  judgment  of  the  King's  Bench  was  affirmed  in  the 
Exchequer-chamber  by  lord  chief  juftice  £yr^,  Price  iind  Denton, 
juflices  of  the  Common  Pleas,  and  Carter,  Comyns  and  Thompfon^ 
barons  of  the  Exchequer,   Fortcjaie  juftice  being  abfent  and  doubt- 
ing, and  Reynolds  being  abfent,  having  joined  in  the  judgment  in 
the  King's  Bench. 
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S.  C.  2  Strt. 
870. 


The  King  againft  Clendon. 


Cannot  join  f  m  ^HE  defendant  was  indided  for  an  aflault  and  battery  com- 
tl'^^Topk  in  I  ^"•"^'^  by  '^^  defendant  upon  J.  S  and  J.  N.  and  upon 
the  fame  in-  I         not  guilty  pleaded  a  verdift  was  found  for  the  King,  that 

diament.  tJie  defendant  was  guilty,  &c.     And  a  motion   was  made 

in  arreft  of  judgment  by  Mr.  Ketelbey  for  the  defendant,  that  thefe 
were  two  diftinit  batteries,  and  two  diftinft  offences,  for  which 
the  defendant  ought  to  have  been  indided  by  feveral  indiftments, 
and  that  they  could  not  be  joined  in  the  fame  indidlment;  for  as  the 
offences  were  feveral,  fo  the  judgments  ought  to  be  feveral,  and 
diflindl  fines  fet  upon  the  defendant  in  refpedt  of  them.  Upon 
which  a  rule  was  made,  to  flay  judgment,  until,  Gff.  And  Mr. 
Taylor  for  the  profecutor  moved  to  difcharge  the  rule,  for  although 
he  agreed,  y.  S.  and  J.  N.  could  not  have  joined  in  an  adtion  for 
thefe  batteries,  yet  they  might  be  well  enough  put  in  the  fame  in- 
didment,  becaufe  the  court  would  confider  them  as  different  in- 
didlments,  and  might  very  well  give  different  judgments,  and  fet 
different  fines.  But  the  court  held,  that  as  no  cafe  was  cited,  nor 
precedent,  to  warrant  fuch  an  indidlment,  it  was  ill  for  the  reafons 
given  by  Mr,  Ketelbey.  And  judgment  was  arrefted  abfolutely, 
Saturday,  May  30,  1730. 

g-^^;  *^"''  Coppin   verf.    Gunner. 

chlTea* felon  f^"^'^^^^  was  convidted  of  an  offence  within  the  black  adl,  "viz. 
convia  witii  ^  (hooting  at  a  perfon,  ^c,  and  fentence  of  death  pronounced 
civil  procefs.  againft  him>  but  my  brother  Forte/cue,  before  whom  he  was  tried, 
continued  by  rt;prieved  him,  in  order  that  a  letter  of  the  fecretary  of  flate  might 
12  Geo.  I.  be  obtained  for  his  tranfportation,  according  to  4  Geo.  i.  cap.  11. 
«•  30-  par.  I.     And  Mr.  IVbeat   moved  in  behalf  of  Coppin,  to  whom 

Gunner 
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Gunner  was  indebted,  that  he  might  have  leave  to  ferve  Gunner  in 
gaol  with  a  copy  of  a  latitat,  to  intitle  the  plaintiff  to  file  common 
bail  for  him,  if  he  did  not  caufe  an  appearance  to  be  entred,  it 
being  alleged,  that  Gunner  had  an  eftate  fallen  to  him  ;  there  being 
a  provifo  in  the  aft  of  9  Geo.  i.  c.  22.  that  offenders  againfl  that 
adl  fhould  not  incur  corruption  of  blood,  nor  a  forfeiture  of  lands, 
tenements,  goods  or  chattels.  And  laft  term  a  rule  was  made 
for  the  gaoler  and  Gunner  to  {hew  caufe.  And  upon  hearing  counfel 
this  term,  the  rule  was  made  abfolute,  and  leave  given  to  Coppin  to 
ferve  Gminer,  according  to  the  motion ;  it  being  no  prejudice  to 
the  gaoler,  and  there  being  no  reafon,  that  the  defendant  fhould 
not  pay  his  debts,  if  the  plaintiff  could  recover,  and  find  effeds ; 
he  undertaking  not  to  fue  execution  againfl  the  perfon  of  Gunner ^ 
and  that  confent  being  made  part  of  the  rule. 
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Rex  ve7-f,  Huggins. 
s.  c.  2  Stra.  Intr.  'Tr'ut.   %  Geo.  2 . 


882 


Special  ver-  ^  H  ^  HIS  was  a  fpecial  verdidt  found  at  the  Old  Bailey  on  an 
aid  Hgme«  I  indiftment  of  murder  againft  Janm  Barnes  and  John 
of  the  court.  I         Huggins.     The  indi(ftment  fets  forth,  that  John  Huggins 

"^^  from  the  firft  day  of  OBober  in  the  twelfth  year  of  the 
late  King  to  the  firft  day  of  January  next  following,  and  long  be- 
fore and  after,  was  warden  of  the  prifon  of  the  Fleet,  &c.  and 
that  James  Barnes  was  during  that  time  fervant  to  John  Huggins, 
and  employed  about  the  care  of  the  prifoners ;  and  th^-t  James 
Barnes  exijhns  perfona  crudelis  naturae  et  immanis  dijpofitiofiis  erga 
prifonarios  in  eadem  prifona  exijlentes,  on  the  firft  day  of  Noniember 
in  the  twelfth  year,  &c.  made  an  aflault  upon  one  Edward  Ame, 
then  being  a  prifoner  in  the  fame  prifon  under  the  cuftody  of  the 
faid  John  Huggins,  and  him  the  faid  Edward  Ame  then  and  there 
with  force  and  arms,  &c.  unlawfully,  felonioufly,  wilfully,  and 
of  his  malice  aforethought,  and  without  the  confent  of  the  faid 
Edward  Ame  took,  and  hitn  with  force  and  arms,  &c.  to  a  cer- 
tain room  within  the  prifon  aforefaid  then  newly  built,  unlaw- 
fully, &c.  conveyed  and  led,  and  him  the  faid  Edward  Ame  with 
force  and  arms,  &V,  in  the  faid  room  for  a  long  time,  to  wit  for 
the  fpace  of  fix  weeks  then  next  following,  unlawfully,  ^c.  im- 
prifoned  and  detained  ;  and  him  the  faid  Edward  Arm  then  and 
there  with  force  and  arms,  Gfc.  for  all  the  time  laft  mentioned  in 
that  room  ahfque  folamine  ignis  necnon  fine  aliqua  matula,  fcaphio, 
wl  aliqiio  alio  hujulmodi  utefifiU  unlawfully,  G?r.  forced  to  remain 
and  be  (the  walls  of  the  aforefaid  room  made  of  bricks  and  morter 
at  the  aforefaid  time  of  the  imprifonment  of  the  faid  Edward  Arm 
in  the  fame  being  very  moift,  and  the  room  aforefaid  being  fituate 
over  the  common  fewer  of  the  faid  prifon,  and  near  the  place  tibi 
I  Jordes 
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Jbrdes  et  Jiinus  prifonae  praediSiae  necnon  excrementa  prifonariorum 
pracdiEiorum  adtunc  ufualitur  pofita  J'uerimt,  by  reafon  whereof  the 
room  aforefaid  then  was  very  unwholelbme  and  greatly  dangerous 
to  the  life  of  any  perfon  detained  in  the  fame :  and  the  indidment 
farther  lets  forth,  that  the  faid  James  Barnes  and  John  Huggins 
at  the  faid  time  of  the  imprifonment  of  the  faid  Edward  Anie  in 
that  room  well  knew,  that  the  faid  room  had  then  been  newly 
built,  and  that  the  walls  of  that  room,  being  made  of  bricks  and 
morter,  were  then  very  moifi:,  and  that  the  faid  room  was  fo  fituate 
as  aforefaid :  and  the  indidment  farther  fets  forth,  that  the  faid 
Edward  Arne,  during  the  imprifonment  and  detaining  aforefaid  in 
the  faid  room,  viz.  the  fevenih  of  November,  &c.  by  durefs  of  the 
fame  imprifonment  and  detaining  became  fick,  and  thereby  from 
the  fame  feventh  day  of  November  until  the  feventh  day  of  De- 
cember then  next  following  in  the  room  aforefaid  languiflied,  on 
which  faid  feventh  day  of  December  the  faid  Edward  Arne  by  du- 
refs of  the  imprifonment  and  detaining  aforefaid  in  the  room  afore- 
faid died,  &c.  the  indidtment  farther  fets  forth,  that  the  faid  John 
Huggins,  being  a  perfon  of  a  cruel  nature  and  favage  difpofition, 
and  a  grievous  and  inhuman  opprefTor  of  the  prifoners  in  the  fame 
prifon  under  his  cuftody  being,  during  the  faid  imprifonment  and 
detaining  of  the  aforefaid  Edward  Arne  in  the  room  aforefaid,  viz. 
the  faid  feventh  day  of  November,  &c.  and  divers  other  days  and 
times  during  that  imprifonment  and  detaining,  at  London,  &c. 
felonioufly,  wilfully,  and  of  his  malice  aforethought,  was  prefent, 
aiding,  abetting,  comfortins;,  aflifting  and  maintaining  the  afore- 
faid James  Barfies,  felonioufly,  wilfully,  and  of  his  malice  afore- 
thought, the  laid  Edward  Arne  in  manner  aforefaid  to  kill  and 
murder:  and  io  the  jurors  aforefaid  upon  their  oath  aforefaid  fay, 
that  the  faid  James  Barnes  and  John  Huggins  the  faid  Edward 
Arne  in  manner  and  form  aforefaid  felonioufly,  wilfully,  and  of 
their  malice  aforethought,  did  kill  and  murder,  againft  the  peace,  &c. 
On  Not  guilty  pleaded  by  the  prifoner  Huggins  the  jury  find  a  fpe-  f 
cial  verdidl;  as  follows.  That  Queen  Anne  by  her  letters  patent 
bearing  date  the  2 2d  of  July  in  the  twelfth  year  cf  her  reign 
granted  to  John  Huggins  named  in  the  indidmcnt  the  office  of 
warden  or  keeper  of  the  Fleet,  and  keeper  of  the  prifon  and  gaol 
cf  the  Fleet,  fituate,  &c.  and  of  the  prifoners  then  committed  or 
to  be  committed  to  the  prifon  and  gaol  of  the  Fleet  aforefaid,  and 
the  capital  mefuage  for  the  cuftody  of  the  prifoners,  and  thirteen 
mefuagcs  in  the  parifh  aforefaid,  and  all  other  mefuages,  &c.  and 
all  that  rent,  fee  or  falary  of  7/.  \2s.  }  d.  yearly  payable  and  to  be 
paid  by  the  hands  of  the  flieriffs  of  her  city  of  London  and  her 
county  of  Middle/ex,  &c.  and  all  other  rents,  &c,  and  him  the 
faid  John  Huggins  warden  or  keeper  of  the  Fleet  and  cf  the  prifon 
and  gaol  of  the  Fleet  aforefaid,  for  herfelf,  her  heirs  and  fuccclTors, 

did 
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<lid   make,  ordain  and    conftitute,   by  the   fame   letters   patent ;  to 
have,  hold,  enjoy  and  exercife  the  faid  office,   mefuages,  lands,  &c. 
to  the  aforelaid  John  Huggins,   by   himfelf  or   by  his   fufficient  de- 
puty or  tieputies,  for  and  during  his  natural  life,  in  as  ample  man- 
ner and  form  as  Sir  Jeremy  Whitchcoit,  baronet,  or  any  other  war- 
den of  her  prifon   of  the  Fleet  aforefaid,  the  faid  office  and   other 
the  premiffes  or  any  of  them  had  before  had,  held,  ufed  or  enjoyed, 
or  ought  to  have  had,  held,  ufed  or   enjoyed;  with  the  ufual  aver- 
ments: and  they   further   find,  that  the   faid  John  Huggins  i  Sept. 
in   the   twelfth    of  the   late  King,  and  for  divers  years   before  and 
continually  from    thence  after  until  the  firft  of  January  then  next 
following,  was  warden    or   keeper  of   the  faid  prifon  of  the  Fleet; 
and   that  one  Thomas  Gibbofis  for  all    the  fame  time  was  deputy  of 
the  faid  John  Huggins  in  the  faid  office  of  warden  or  keeper  of  the 
•prifon  of  the  Fleet  aforefaid  by  the  fame  John  Huggins  appointed, 
and   adled  as  fuch   his  deputy  :  and   they  further  find,  that  James 
Barnes,  in   the  indidment  named  for  all  the  fame  time  was  fervant 
of  the  faid  Thomas  Gibbons,  deputy  of  the  faid  John  Huggins,  in 
the  fame  office  fo  as  aforefaid    being,  and   adled   under  the  fame 
Thomas  Gibbons,  &c.  in  and   about   the  care  of  the  prifoners  com- 
mitted to  the  faid  prifon,  and  in   the  fame  prifon  being,  and  parti- 
cularly in  and  about  the  care  of  Edioard  Arne  in   the  indiftment 
named   then    and   there  a   prifoner  in  the  fame  prifon  being :  they 
iarther  find,  that  the  faid  James  Barnes  the  feventh   of  September 
in    the    twelfth   year,  &c.  in  and  upon  the  faid  Edward  Arne,  a 
f»rifoner  in  the  fame  prifon  then  as  aforefaid  being,  in  manner  and 
form  as  in  the  faid  indidment  is  fpecified,   made  an  affault,  and  him 
the  faid  Edward  Arne  then  and  there  without  his  confent  in  man- 
ner and  form  as  in  the  faid  indidment  is  fpecified  took,  and  him 
the  faid  Edward  Arne,  to  a  certain  room  within  the  faid  prifon  then 
newly  built,  in  the  fame  indiftment  mentioned,  without   his  con- 
lent  in  manner,  ^c.  conveyed   and  led,  and  him   the  faid  Edward 
Arm  in  the  faid  room  for  a  long  time,  to  wit  for  the  fpace  of  forty 
four  days  from  thence  next  following,  without  the  confent  of  him 
the   faid  Edward  Ame  in   manner,  ^c,  imprifoncd   and  detained, 
and  him  the  laid  Edward  Arne  then  and  there  for  all  the  time  laft 
mentioned  in   that  room,   abfque  folamine  ignis  necnon  fine  aliqua 
matula  Jcaphio  vel  aliquo   alio  hujuj'modi  utenjili,  to  remain  and  be 
without    his    confent    in    manner,    &c.   forced :    and    they    farther 
find,  that  the  walls  of  the  faid  room  were  made  of  bricks   and 
morter,  and  at  the  faid  time  of  the  imprifonment  of  the  faid  Ed- 
ward Arne  in  the  fame  were  very  damp,  and  that  the  faid  room 
was  fituate  over  the  common   fewer  of  the  faid  prifon,  and  near 
the  place  ubi  fordes  et  fimus  prifonae  praediSIae  necnon  excrementa 
prifonariorum  praedidlorum  adtunc  ufualiter  pofita  fuerunt,  by  reafon 
whereof  the  faid  room  was   then  very  unwholfome,  and  greatly 

dangerous 
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dangerous  to  the  life   of  any  perfon  detained  in  the  fame :  and  they 
farther   find,  that   the  faid  James  Barnes  at  the   faid   time   of  the 
imprifonment  of  the   iaid  Ediaard  Arne  in   that  room   well  knew 
that  the   faid  room  had  then  been  newly  built,  and  that  the  walls 
of  that  room  were  made  of  bricks  and  morter.  and  were  then  very 
damp,  and  that  the  faid  room  was  fituate  fo  as  aforefaid :    and   they 
farther  find,  that  during  the  faid  imprifonment  and  detaining  of  the 
faid  Edward  Arne  in  the  faid  room,  to   wit  by  the  fpace  of  fifteen 
days  at  leaft  before  the  death  of  the  faid  Edicard  Arne^  the   faid 
"John  Htiggins  knew,  that  the  faid  room  had  been  then  newly  built, 
and  that  the  walls   of  that  room  were  made  of  bricks  and  morter, 
and  then  were  damp ;  but   whether  the  laid  John  Muggins  knew 
that,  on  the  faid  7th  day  of  September  in  the  twelfth  year,  &c.  the 
jurors  know  not:  and  they  fluther  find,  that  the  faid  Edward  Arne 
during  the  faid  imprifonment  and  detaining  of  him  the  faid  Edward 
Arne  in  the  faid  room,  to  wit  tlie  tenth  day  of  the  lame  month  of 
September  in  the  twelfth  year  abovefaid,  by  durefs  of  the  fame  im- 
prifonment and  detaining  became  fick  in  the  faid  room,  and  thereby 
from  the  fame  tenth  day  of  September  in  the  twelfth  year  abovefaid 
until  the  twentieth  day  of  OSlober  then  next  following  in  the  faid 
room  languiilied,  on   which  faid  twentieth  day  of  OSlober  in   the 
twelfth  year  abovefaid  the  faid  Edward  Arne  by  durefs  of  the   faid 
imprifonment  and  detaining  in  the   room  aforefaid  died,  to  wit   at 
London,  &c.  and  they  farther  find,    that  during  the  imprifonment 
and  detaining  of  the  faid  Edward  Arne  in  the  faid  room,  to  wit  by 
the   fpace  of  fifteen  days  at   leaft  before  the  death  of  the  faid  Ed- 
ward Arne,  the  faid  John  Huggins  was    once    prefent  at   the  faid 
room,  and  then  and  there  faw  the  faid  Edward  Arne  in  that  room 
under    the  durefs  of   the   faid    imprifonment,  and   then   and   there 
turned   away,  and  the  faid  James  Barnes  locked    the  door   of   the 
fame  room  at  the  fame  time  in  which  the  faid  John  Huggins  turned 
^way  as  aforefaid  (the  fame  Edward  Arne  at  the  faid  time  in  which 
the  faid  door  was  locked  by  the  faid  James  Barnes  being  in  the  faid 
room  under  durefs  of  the  faid  imprifonment):  and  they  farther  find, 
that  the  faid  Edward  Arne  in  the  faid  room  under  durefs  of  the  faid 
imprifonment  remained  and  was  continued  from  the  faid  time  in 
which  the  faid  door  of  the  faid  room  was  fo  locked  by  the  faid 
James  Barnes  as  aforefaid   until   the  faid  time  in   which   the  faid 
Edward  Arne  fo  as  aforefaid  died  :  and   they  farther  findj  that  the 
faid  John  Huggins  fometimes  aded  as  warden  or  keeper  of  the  faid 
prifon,   during   the  time  in  which  he  the  fame  Thomas  Gibbons  was 
deputy  of  the  faid  John  Huggins  in  the  faid  office  as  aforefaid  ;  but 
whether  upon  the  whole  matter,  ^c. 

The  record  of  this  indldlment  and  fpecial  verdi£t  being  removed 
into  the  King's  Bench  by  certiorari,  it  was  argued  on  Tuefday  the 
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fixteenth  oijune  1730  by  Mr.  Willes  for  the  King,  Aid  Mr,  fer- 
jeant  Eyre  for  the  prifoner.  And  on  the  lafl  day  of  Michaelmas 
term  following,  after  the  cafe  had  been  argued  on  the  fourteenth  of 
November  at  Serjeants  Inn  hall  before  all  the  twelve  judges,  the 
lord  chief  juftice  delivered  the  opinion  of  the  judges. 

In  this  cafe  two  queftions  have  been  made.  i.  What  crime  the 
fads  found  upon  Barnes  in  the  fpecial  verdidl  will  amount  to? 
2.  Whether  the  prifoner  at  the  bar  is  found  guilty  of  the  fame  of- 
fenfe  with  Barnes  ? 

I.  As  to  the  firft  queftion,  it  is  very  plain,  that  the  fads 
found  upon  Barnes  do  amount  to  murder  in  him.  Murder  may 
be  committed  without  any  ftroke.  The  law  has  not  confined  the 
ofFenfe  to  any  particular  circumftances  or  manner  of  killing;  but 
there  are  as  many  ways  to  comrrii:  murder,  as  there  are  to  deftroy 
a  man,  provided  the  ad  be  done  with  malice,  either  exprefs  or 
implied.  Ha/e  P.  C.  46.  3  In/i.  52.  Murder  is,  where  a  perfon 
kills  another  of  malice,  fo  he  dies  within  a  year  and  a  day.  Hak 
P.C.  43.  And  malice  may  be  either  expreffed  or  implied.  In  this 
cafe  the  jury  have  found  the  malice  exprefs ;  for  the  fads  charged 
on  Barnes  are  laid  in  the  indidment  to  be  ex  malitia  Jua  praecogi- 
tata,  to  wit,  that  he  having  the  cuftody  of  Arne,  aflaulted  him, 
and  carried  him  to  this  unwholefome  room,  and  confined  him  there 
by  force  againft  his  will,  and  without  his  confent,  and  without 
proper  fupport,  ex  malitia  Jua  praecogitata  ;  by  means  of  which  he 
languiflied  and  died.  And  the  jury  have  found,  that  Barnes  did 
all  thefe  fads,  7?2odo  et  forma  trout  in  indi^amento  praediBo  Jpe- 
cijicatur. 

But  upon  the  finding  of  thefe  fads  there  is  alfo  a  plain  malice 
arifing  in  conftrudion  of  law.  Hale  P.  C.  46.  The  law  implies 
malice  in  refped  of  the  perfon  killing.  If  a  prifoner  by  durefs  of 
the  gaoler  comes  to  an  untimely  end,  it  is  murder.  It  is  not  ne- 
cefTary,  to  make  it  durefs,  that  there  fliould  be  adual  flrokes  or 
wounds.  And  in  3  In/l.  35.  the  putting  into  a  dungeon  is  durefs, 
or  into  a  place  too  flrait,  3  Inji.  91.  pluis  arSlfnent  que  deroit. 
Crompt.  90.  The  untimely  end,  mentioned  by  lord  chief  juftice 
Hale^  is  what  is  meant  by  Briton,  cap.  11.  fcl.  18.  If  a  man  die 
in  prifon,  the  coroner  is  to  take  an  inqueft  upon  the  view  of  the 
body  ;  and  if  it  is  found  by  the  inquifition,  that  the  perfon  was 
brought  nearer  to  death,  and  farther  from  life,  per  dure  gard  del' 
gaoler,  it  is  felony. 

The  reafons,  why  the  law  Implies  malice  in  fuch  cafes,  are  plain. 
Becaufe  it  is  a  breach  of  his  duty,  and  of  the  trull  which  the  law  has 
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repofed  in  him.  A  prifoner  is  not  to  ht  piinilhcd  in  gaol,  but  to 
be  kept  fafely.  Flct.  38.  BraSI.  105,  The  ad  ahb  is  deliberate 
And  the  nature  of  the  adl  is  luch,  as  that  it  mufl:  apparently  do 
harm.  It  is  alfo  cruel,  as  it  is  committed  upon  a  perfon  that  can- 
not help  himfelf.  And  it  is  committed  by  force,  and  without  the 
confent  of  the  prifoner.  So  that  the  charge  in  the  indidlment 
againft  Barnes  is  murder,  and  thefc  fadls  found  in  the  verdid:  as  to 
him  fully  maintain  the  indidment,  and  amount  to  murdtr.  But 
Barnes  is  not  before  the  court,  he  having  fled  (as  it  is  faid)  from 
juftice. 

2.  The  next  queftion  is,  whether  the  prifoner  Huggins  is  found 
guilty  of  the  fame  offence  as  Barnes ;  or  how  tar  it  appears  by  this 
fpecial  verdid,  that  he  has  been  aiding  and  affifling  to  Barnes  m 
the  committing  of  thefe  fads. 

In  the  indidment  the  offence  is  as  ftrongly.  charged  upon  Uug- 
gins  as  upon  Barnes.  The  indidment  charges,  that  the  prifoner  at 
bar,  during  the  imprifonment  of  Arne  in  the  faid  room  (the  fitua- 
tion  and  condition  of  which  the  indidment  exprefly  charges  Hug- 
gins  to  have  the  knowledge  of)  on  the  feventh  of  Novewier,  et 
diverjis  diebus  et  vicibus  during  that  imprifonment,  felonioufly,  vo- 
luntarily, and  of  his  malice  aforethought,  was  prefent,  aiding,  abet- 
ting, comforting,  and  aflifting  the  faid  Barnes,  the  faid  Arne  felo- 
nioufly and  of  his  malice  aforethought  to  kill  and  murder,  (3c. 
which,  if  found  by  the  verdid,  would  certainly  be  murder  in 
the  prifoner.  But  there  is  a  great  difference  in  the  finding  of 
the  verdid.  As  to  Huggins,  the  jury  have  only  found  thefe  fads, 
viz.  That  he  had  the  office  of  warden  of  the  Fleet,  ^c.  granted 
to  him  by  letters  patent  of  22  July,  12  jitin.  to  hold  for  his  life, 
and  to  execute  by  himfelf  or  his  deputy  :  that  he  i  Sept.  12  Geo.  1. 
and  before,  and  from  thence  to  i  "January  12  Geo.  i.  was  warden 
oi  iht  Fleet :  that  Thomas  Gibbons  was,  and  for  all  that  time  ad- 
ed  as  his  deputy  in  that  office:  Tha.i  James  Barnes  was  for  all 
that  time  fervant  o(  Gibbons,  and  aded  under  him  about  the  care 
of  the  prifoners,  and  particularly  about  the  care  of  Arne .-  then 
they  find,  that  Barnes  affaulted,  and  carried  by  force,  the  faid 
Arne  into  the  room,  and  kept  him  there  againfl  his  confent,  prout 
in  the  indidment,  forty  four  days :  then  they  find  the  fituation 
and  condition  of  the  room,  whereby  it  was  very  unwholfome, 
and  dangerous  to  the  life  of  any  perfon  kept  therein  :  that  Hug- 
gins, during  the  imprifonment  of  Arne  in  that  room,  viz.  for  fif- 
teen days  before  Arne's  death,  knew  that  the  room  was  then  lately 
built,  and  that  the  walls  were  made  of  brick  and  morter,  and  were 
then  damp ;  but  whether  he  knew  it  the  feventh  of  September,  ig- 
norant:  that  Arne  the  tenth  of  September  12  Geo.  i.  by  durefs  of 
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imprifonment  became  fick,  and  languifhed  to  the  twentieth  of 
OSlober,  and  then  died  by  durefs  of  imprifonment  in  the  faid  room  : 
that  during  the  imprifonment  of  Arne  in  that  room,  'viz.  per  Jpa- 
tium  quhidecim  dierum  ad  minus  before  his  death,  Huggins  was 
once  prefent  at  that  room,  and  then  faw  the  faid  Arne  in  that 
room  fub  duritie  imprifonamenti  praediBi,  ac  adtunc  et  ibidem  fe 
avertit,  and  the  faid  James  Barnes,  the  fame  time  as  Huggins 
turned  himfelf  away,  locked  the  door,  the  faid  Arne  at  the  time 
when  the  laid  door  was  locked  by  Barnes  being  in  the  faid  room 
Jiib  duritie  imprifonamenti  praediBi ;  and  that  Arne  remained  un- 
der that  durefs  till  his  death  :  that  Huggi?2S  aded  fometimes  as 
warden,  during  the  time  Gibbons  was  deputy  ;  but  it  is  not  found 
that  he  adted  as   warden  during  the  confinement  of  Arne. 

The  judges  are  all  unanimoufly  of  opinion,  that  the  fads  found 
in  this  fpecial  verdidl  do  not  amount  to  murder  in  the  prifoner  at 
the  bar  ;  but  as  this  fpecial  verdid  is   found,  they  are  of  opinion, 
that  he  is  not  guilty.     Though  he  was  warden,  yet  it  being  found, 
that  there  was  a  deputy ;  he  is  not,  as   warden,  guilty  of  the  fads 
committed  under  the  authority  of  his  deputy.     He  fliall  anfwer  as 
fuperior  for  his  deputy  civilly,  but  not  criminally.  It  has  been  fettled, 
that  though  a  HierifFmuft  anfwer  for  the  offences  of  his  gaoler  civilly, 
that  is,  he  is   fubjed  in  an  adion,  to  make  fatistadion  to  the  party 
injured  ;  yet  he  is  not   to  anfwer  criminally  for  the   ofFenfes   of  his 
under-officer.     He  only  is  criminally  punishable,  who  immediately 
does    the  ad,    or  permits    it  to  be   done.     Hale's  P.  C.  114.     So 
that  if  an  ad  be  done  by  an  under-officer,  unlefs  it  is  done  by  the 
command  or  diredion,  or  with  the  confent  of  the  principal,  the 
principal  is   not  criminally  punifhable  for  it.     In   this  cafe  the  fad 
was  done  by  Barnes;  and  it  no  where  appears  in  the  fpecial  verdid, 
that  the  prifoner  at  the  bar  ever  commanded,  or  direded,  or  con- 
fented    to    this  durefs  of  imprifonment,  which    was   the  caufe  of 
Ar ne' s  dc^th.     i.  No  command  or  diredion  is  found.     And,  2.  It 
is   not   found,  that  Huggins  knew  of  it.     That  which   made  the 
durefs  in    this    cafe   was,     i.   Barnes's   carrying,  and    putting,    and 
confining  Arne    in    this    room    by  force  and  againft    his   confent. 
2.  The  fituation  and  condition  of  this  room.     Now  it  is  not  found, 
that  Huggins   knew   thefe    leveral    circumftances,  which  made  the 
durefs.      i.  It  is  not  found,  that  he  knew  any  thing  oi  Barnes's 
carrying  Arne  thither.     2.  Nor  that  he  was  there  without  his  con- 
fent, or  without   proper  fupport.     3.  As  to  the  room,  it  is   found 
by  the  verdid,    i.   That   the  room   was  built  of  brick  and  morter. 
2,  That  the   walls   were  'ualde  humidae,     3.  That  the  room   was 
fituatc  on    the  common  fewer  of  the  prifon,  and  near  the  place 
where  the  filth  of  the  prifon  and  excrement  of  the  prifoners  were 
ulually  laid,  ratione  quorum  the  room  was  very  unwholfome,  and 
I  the 
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the  life  of  any  man  kept  there  was  in  great  danger.  But  all  that  is 
found  with  refpedt  to  the  prifoner's  knowledge  is,  that  for  fifteen 
days  before  Arne%  death  he  knew  that  the  room  was  then  lately 
built,  recenter,  that  the  walls  were  made  of  brick  and  morter,  and 
were  then  damp.  But  it  is  not  found,  nor  does  it  appear,  that  he 
knew,  they  were  dangerous  to  a  man's  life,  or  that  there  was  a 
want  of  neceffary  fupport.  Nor  is  it  found,  that  he  direded,  or 
confentcd,  that  Jirne  (hould  be  kept  or  continued  there.  The 
chief  thing  relied  upon  is,  that  the  vcrdift  finds,  that  once  the  pri- 
foner  at  the  bar  was  prefent  at  the  room,  and  faw  Artie  fub  duritie 
mprifonamenti  praed't6liy  et  fe  aver  tit,  &c.  which,  as  was  object- 
ed, made  him  an  aider  and  abettor.  But  in  anfwer  to  this,  i.  Be- 
ing prefent  alone,  unlefs  he  knew  all  the  circumftances,  and  direct- 
ed that  Arne  fhould  continue,  or  at  leaft  confented  that  he  (hould, 
cannot  make  him  an  aider  or  abettor  in  the  murder.  Kelynge  1 13. 
A  man  may  be  prefent  and  be  intirely  innocent.  He  may  be  ca- 
fually  prefent.  2.  The  verdiCt  is,  liidit  fub  duritie  imprijbnamenti 
fraedidli.  He  might  fee  him,  and  fee  him  while  he  was  fub  du- 
ritie imprifonamenti  praedi£ii,  that  is,  while  he  was  in  faft  under  the 
durefs  by  Barnes ;  but  it  does  by  no  means  follow  from  thence,  that 
he  knew  that  the  man  was  under  this  durefs,  and  it  is  not  found  that 
he  did  know  it.  It  was  objedted,  that  if  he  faw  the  man  under  this 
durefs  he  muft  know  it,  and  it  was  his  duty  to  deliver  him.  But 
we  cannot  take  things  by  inference  in  this  manner.  The  vidit  does 
not  imply  a  knowledge  of  the  feveral  faCts  that  made  the  durefs. 
If  the  nature  of  this  durefs  be  confidered,  it  is  ImpofTible  that  it 
fhould  be  difcovered  by  one  fight  of  the  man.  It  confifts  of  feveral 
ingredients  and  circumftances,  that  are  not  neceffarily  to  be  difco- 
vered upon  fight.  For  though  he  faw  Ante  in  the  room,  yet  by 
the  view  he  could  not  tell,  that  he  was  there  without  his  confent, 
and  by  force,  or  that  he  wanted  neceffary  relief.  It  is  not  found, 
that  the  man  made  any  complaint  to  him,  or  that  any  application 
was  made  to  him  on  the  man's  behalf.  If  he  was  there  with  his 
confent,  it  would  take  off  the  durefs.  His  feeing  is  but  evidence 
of  his  knowledge  of  thefe  things  at  beft,  and  very  poor  evidence 
too.  And  therefore  the  jury,  if  the  fadt  would  have  born  it, 
fhould  have  found,  that  Huggins  knew,  that  Artie  was  there  with- 
out his  confent,  and  that  he  confented  to  and  directed  his  continu- 
ance there.  Which  not  being  done,  we  cannot  intend  thefe  things, 
nor  infer  them.  For  in  fpecial  verdidts  in  criminal  cafes  the  court 
muft  never  intend,  nor  infer  fads,  but  judge  upon  the  fads  found, 
and  not  on  the  evidence  of  the  fads.  Kelynge  78.  Whether  a 
man  is  aiding  and  afiifting  in  murder  or  no,  is  matter  of  fad,  and 
ought  to  be  exprefly  found  by  the  jury.  Kelynge  iii.  Rex  verf 
Plummer.  It  does  not  appear  by  the  fpecial  verdid  there,  that 
Glover,  or  the  perfon  unknown,  who  fhot  off  the  gun,  did  dif- 
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charge  it  againfk  any  of  the  King's  officers ;  but  it  might  be,  for 
ought  that  appears,  for  another  purpofe  :  though  upon  the  particu- 
lar circumftances  in  the  fpecial  verdidl  there  are  things  found,  which 
were  a  fufficient  evidence,  that  the  gun  was  difcharged  againft  the 
King's  officers ;  and  fo  it  might  be  reafonably  intended,  confidering 
they  were  all  armed,  and  in  profecution  of  an  unlawful  aft  in  the 
night,  which  they  defigned  to  juftify  and  maintain  by  force,  efpe- 
cially  when  the  gun  was  fhot  off  upon  the  watch  word  given, 
and  as  the  King's  officers  were  endeavouring  to  feife  the  wool :  the 
jury  thereupon  might  well  have  found,  that  the  fufee  was  dif- 
charged againft  the  King's  officers.  But  fince  they  had  not  found 
it,  the  court  were  confined  to  what  they  had  found  pofitively  ; 
and  were  not  to  judge  the  law  upon  evidence  of  a  fad:,  but  upon 
the  fad:  when  it  is  found.     See  Kelynge  2 1 8. 

This  cafe  was  fo  well  argued  on  both  fides,  that  fome  objedions 
on  the  part  of  the  crown  muft  be  taken  notice  of,  though  they  are 
already  in  a  great  meafure  anticipated.     As, 

1.  That  Huggins  as  warden,  though  he  had  made  a  deputy, 
had  ftill  the  care  of  the  prifoners ;  and  it  was  incumbent  on  him, 
to  fee  that  there  was  no  illegal  durefs.  And  to  explain  what  the 
law  means  by  durefs,  Brit.  cap.  11.  fol.  18.  was  cited.  If  a  pri- 
foner  is  brought  nearer  to  death,  and  farther  from  life,  per  dure  gar  J 
del  keeper:  and  Staunf.  P.  C.  lib.  i.  cap.  35.  If  he  keeps  him 
more  flridly  than  of  right  he  ought,  it  is  durefs.  And  the  durefs 
need  not  be  by  the  hand  of  the  gaoler ;  for  if  it  is  done  with  his 
privity,  it  will  affed  him.  But  that  is  a  miftake :  for  when  an 
officer  has  power  to  make  a  deputy,  and  has  appointed  a  deputy, 
he  has  difcharged  himfelf  of  the  whole  care ;  the  deputy  has  the 
whole  power,  and  it  is  incumbent  upon  the  deputy,  till  the  prin- 
cipal relumes  his  office.  Indeed  when  the  principal  comes  to  exe- 
cute his  office  himfelt",  the  power  of  the  deputy  ceafes :  but  a  bare 
accidental  coming  to  the  place  will  not  determine  the  deputation, 
unlefs  he  comes  with  an  intent  to  refume  his  office.  The  cafe  of  a 
diffeifee  coming  to  dine  with  the  diffeifor,  or  to  fee  his  pidures, 
may  be  very  properly  compared  with  this. 

2.  It  was  objeded,  that  this  murder  was  done  with  his  privity; 
it  is  found,  that  he  faw  ylrne  under  this  durefs,  et  fe  avertit. 
He  ought  to  have  taken  notice  of  it,  and  removed  him,  as  it  was 
his  duty  to  take  care  of  his  prifoner's  life.  Vidit  fub  dtiritie,  im- 
plies that  he  knew  it  j  and  therefore  he  was  privy  to  the  durefs,  of 
which  Arne  died. 
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But  his  confent  to  tliis  diirefs  is  not  found ;  it  intirely  depends  on 
his  Teeing  the  man,  which  does  not  import  his  conlent,  for  want  of 
his  knowledge  of  the  particular  L\&.s. 

■;  Objedion,  When  he  was  prefent,  the  power  his  deputy 
ceafed  ;  and  then  he  fliould  have  eafed  the  man  of  this  durefs  :  and 
his  fuffering  him  to  continue  afterwards  under  the  fame  durefs, 
infers  that  he  knowingly  fufFered  him  to  continue  till  his  death  ; 
and  his  not  reforming  this  abufe,  implies  his  confent  to  it.  But 
thefe  inferences  are  by  much  too  ftrong;  and  the  not  (cforming  an 
abufe,  does  by  no  means  infer  a  confent  to  all  the  confequences 
of  it. 

4  Objedlion.  A  perfon  abfent  may  be  principal  in  murder,  as 
in  the  cafe  of  poifoning.  An  infant  was  laid  in  a  hog-fty,  and  a 
fow  eat  it ;  and  held  murder.  Palm.  547,  548.  The  fame  opinion 
in  the  cafe  of  a  fick  man  laid  in  the  cold.  So  in  the  cafe  of  laying 
an  infant  under  leaves  in  an  orchard,  and  a  kite  ftruck  it.  Poph.  13. 
Ow.  98.  Hale  P.  C.  53.  There  the  perfon  who  did  the  adt,  oc- 
cafioned  the  death ;  but  in  this  cafe  no  adl  was  done  by  the  prifoner 
at  the  bar.  There  are  indeed  cafes  of  murder,  where  no  adl  was 
done  by  the  perfons  guilty;  as  the  letting  loofe  a  wild  beaft,  which 
the  party  knows  to  be  mifchievous,  and  he  kills  a  man.  3  EdiD.  3. 
corone,  311.  Stau?tf.  ij.  Crompt.  24.  b.  the  owner  of  the  beaft  is 
guilty  of  murder.  In  anfwer  to  thofe  cafes ;  there  is  a  difference 
between  beafts  that  are  ferae  natura,  as  lions  and  tygers,  which  a 
man  muft  always  keep  up  at  his  peril ;  and  beafts  that  are  manfuetae 
natura,  and  break  through  the  tamenefs  of  their  nature,  fuch  as 
oxen  and  horfes.  In  the  latter  cafe  an  adion  lies,  if  the  owner  has 
had  notice  of  the  quality  of  the  beaft ;  in  the  former  cafe  an  adion 
lies  without  fuch  notice.  As  to  the  point  of  felony,  if  the  owner 
have  notice  of  the  mifchievous  quality  of  the  ox,  ^c.  and  he  ufes 
all  proper  diligence  to  keep  him  up,  and  he  happens  to  break  loofe, 
and  kills  a  man  ;  it  would  be  very  hard  to  make  the  owner  guilty 
of  felony.  But  if  through  negligence  the  beaft  goes  abroad,  after 
warning  or  notice  of  this  condition,  it  is  the  opinion  of  Hale,  that 
it  is  manflaughter  in  the  owner.  And  if  he  did  purpofely  let  him 
loofe,  and  wander  abroad,  with  a  defign  to  do  mifchicf;  nay, 
though  it  were  but  with  a  defign  to  fright  people  and  make  fport, 
and  he  kills  a  man ;  it  is  murdef  in  the  owner. 

5  Objedion.     It  is  found,  that  Barnes    fhut  the  door  in  the 

prefence   o(  Huggtns  :  and  therefore  the  continuing  oi  Arne  under 

that  confinement  will  affed  Huggins.     But   there   is  no   confent 

found  to  his  confinement.     What  is  found    is   at  moft  but  evi- 

I  dence 
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dence  of  a   confent ;  and  even  not   that.     It  is  only  viiiit  et  fe 
avertit. 

6  Objedlion.  It  Is  not  neceflary,  for  the  jury  to  find  the  con- 
fent in  exprefs  words ;  and  if  fads  are  found,  that  amount  to  a 
confent,  the  court  will  judge  it  a  confent.  As  in  the  cafe  of  ma- 
lice, the  court  will  judge  it  upon  the  fads  found  ;  and  malice  is  an 
adt  of  the  mind,  as  well  as  confent.  To  this  it  is  anfwered,  that 
malice  is  matter  of  law,  and  proper  for  the  court  to  judge ;  but  the 
confent  of  one  man  to  the  malicious  aSs  of  another  is  matter  of 
fad,  which  ought  to  be  found  by  the  jury.  And  here  is  no  con- 
fent found,  nor  that  Huggins  aided  or  abetted  Barnes ;  nor  is  there 
any  pofitive  fad  found,  that  muft  neceffarily  be  conftrued  an  aid- 
ing and  abetting. 

There  is  another  matter  which  the  King's  counfel  infifled  upon, 
That  if  the  court  were  of  opinion,  that  they  could  not  give  judg- 
ment upon  the  fads  found  in  this  verdid,  that  the  prifoner  was 
guilty  of  murder ;  that  yet  the  verdid  was  fo  uncertain,  as  that 
they  could  not  give  judgment  of  acquittal :  and  therefore  that  a 
•venire  facias  de  novo  ought  to  go.  And  this  brought  it  under  the 
confideration  of  the  judges,  whether  a  venire  facias  de  novo  ought 
to  be  granted  in  this  cafe.  And  to  fpeak  to  that  point  the  counfel 
on  both  fides  were  heard  before  all  the  judges,  on  Wednefday  the 
twenty-fourth  inft;ant. 

It  was  faid  by  the  counfel  for  the  King,  tliat  they  fpoke  to  this 
point  without  prejudice.  For  they  infifted,  that  as  to  the  verdid 
itfelf,  there  were  fufficient  fads  found  affeding  the  prifoner,  to  in- 
duce the  judges  to  be  of  opinion,  that  they  amounted  to  murder. 
But  for  argument's  fake,  in  cafe  the  judges  fliould  be  of  opinion, 
that  they  were  too  uncertain,  to  found  a  refolution  upon,  that  the 
prifoner  was  guilty  of  murder  j  then  they  argued,  that  a  venire 
facias  de  novo  ought  to  go,  though  it  was  in  a  capital  cafe. 

1.  In  a  civil  cafe  if  a  verdid  is  found  fo  uncertainly  and  ambi- 
guoufly,  as  that  no  judgment  can  be  given  ;  a  V£nire  facias  de  novo 
muft  iffue.  Co.  Li.  227.  2  Roll.  Abr.  693.  Venn  verf.  Howell. 
Cro.  Car.  322. 

It  was  obferved,  that  the  book  o(  Co.  Li.  227.  fpeaks  of  verdids 
in  general,  and  does  not  fay  in  what  cafes ;  but  as  to  civil  cafes  there 
is  no  dowbt. 

2.  In  criminal  cafes  writs  o(  venire  facias  de  novo  have  been  grant- 
ed. Co.  Intr.  393.  ^.  Hil.  4  Car.  i.  B.R.  rot.  32.  Rex  v.  Fiper. 

3.  In 
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3.  In  capital  cafes  a  venire  facias  de  novo  muft  go,  i.  In  cafes 
of  miftrial.  6  Co.  14.  a,  Arundel's  cafe,  the  point  agreed.  2.  For 
mifbehaviour  of  the  jury  in  giving  their  verdidl.  Hi/.  8  Hef].  7. 
rot.  3.  p/acif.  reg.  Rex  verf.  Waytier.  Agreed.  3.  As  to  granting 
a  venire Jacias  de  novo  after  a  fpecial  verdift  found,  they  were  fo 
candid  as  to  own,  that  though  there  was  fearch  made  with  the 
greateft  diligence,  yet  they  could  not  find  one  inftance,  nor  fo 
much  as  an  opinion  of  a  judge,  except  what  was  faid  by  lord  chief 
juftice  Holt  in  the  cafe  of  the  King  verf.  Keite,  Comberb.  408. 
Holt  fays,  "  I  fliould  not  be  much  againft  a  venire  de  novo" 
And  this  was  remembered  by  fome  others  that  heard  that  opinion. 
The  jury  had  found  in  that  cafe,  that  the  prifoner  had  killed  the 
man  :  but  it  did  not  certainly  appear,  whether  the  fadl  was  murder 
or  manflaughter,  Mr.  Attorney  general  infifted,  that  if  there  was 
fuch  an  uncertainty,  as  that  no  judgment  could  be  given,  in  a  ca- 
pital cafe ;  the  fame  reafon  held  in  fuch  cafe,  as  in  civil  and  other 
criminal  cafes,  though  there  is  no  precedent  of  it  as  yet ;  for  ubi 
eadem  ejl  ratio,  eft  eadem  lex.  And  therefore  fuppofing  (for  in 
this  it  was  argued  upon  a  fuppofition)  that  the  verdid  was  too  un- 
certain to  give  judgment  againft  the  prifoner;  they  infifted,  that 
a  venire  facias  de  novo  ought  to  go. 

But  the  judges  came  to  no  refolution,  that  a  venire  facias  de  tiovo 
could  not  iftue  after  a  fpecial  verdidl  in  any  capital  cafe;  it  being 
unnecefi!ary  for  them  to  determine  that  queftion.  For,  as  every  fpe- 
cial verdid  depends  upon  the  particular  finding  of  the  verdid,  fo 
the  prelent  queftion  relates  only  to  the  prefent  verdidl  before  us  as 
found.  And  as  to  that  we  were  all  of  opinion,  that  this  verdidl 
was  not  fo  uncertain,  as  that  judgment  could  not  be  given  upon  it. 
For  the  fadts  found  are  all  pofitively  found  ;  but  thofe  fadls  in  the 
nature  of  them,  joined  together,  arc  not  fufficient,  to  make  the 
prifoner  guilty  of  murder.  And  if  fo,  then  the  prifoner  muft  be 
acquitted;  for  it  is  not  that  the  verdidl  is  uncertain,  but  it  is  not 
"full  enough  to  convidl  him.  Perhaps  the  jury  might  have  found 
other  fadls,  which  they  have  not  ;  hut  the  court  can  judge  only 
upon  what  is  found,  [Kelymg.  78,  79.]  We  all  agreed  in  the^'cafe  of 
Green  and  Bedell  on  a  fpecial  verdidl,  that  the  verdidl  was  not  full 
enough  as  to  them,  for  us  to  judge  it  treafon  in  them  ;  becaufe  the 
•verdidl  only  found,  that  they  were  prefent,  and  found  no  parti- 
cular adl  of  force  committed  by  them;  and  did  not  find,  that  they 
were  aiding  and  afi!]fting  to  the  reft:  and  it  is  pofiible,  they  might 
be  there  only  out  of  curiofity,  to  fee;  and  whether  they  were  aid- 
ing and  affifting  is  matter  of  fadl,  which  ought  to  be  exprefly  found 
by  the  jury,  and  not  left  to  the  court  upon  any  colourable  impli- 
cation-:   and    accordingly    thofe     two    perfons    were    difcharged. 

10  E  And 
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And  yet  as  to  Green,  he  was  found  to  be  among  the  perfons  af- 
lembled,  &c.  cafting  up  his  cap,  and  hallowing,  with  a  ftaff  in 
his  hand ;  and  that  vvhilft  he  was  among  them,  he  was  knocked 
down  by  a  party  of  the  King's  foldiers,  that  came  to  fupprefs  them, 
and  was  then  taken.  And  as  to  Bedell,  it  was  found,  that  he 
was  there,  and  being  purfued  by  one  of  the  King's  foldiers,  called 
out  to  the  reft  of  the  company,  to  face  about,  and  not  to  leave 
them. 

Upon  the  whole,  there  is  no  authority  againft  the  court's  giving 
judgment  of  acquittal,  upon  a  verdift  that  is  not  fufficient  to  con- 
vidt ;  and  therefore  this  verdidt,  not  finding  fafts  fufficient  to  make 
the  prifoner  goilty  of  murder,  he  muft  be  adjudged  not  guilty. 
And  he  was  difcharged. 


Eafter 
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Giles  Gardiner  againjl  Steven  Merrott. 

Intr.  Hil.  ^Geo.  2.     B.  R.     Rot.  44.1.  s.c. zStm; 

90Z. 

IN  a  writ  of  error  brought  by  Gardiner  to  reverfe  a  judgment  court  ex  of- 
given   by  the  court  of  Common  Pleas  againft  him  in  an  adion"«.«nenda 
of  affault  and  battery  brought  againft    him   by  Merrott,  the  *"'  ° 
writ  of  error  defcribed   the  record  to  be  of  a  loquela  in   the 
Common  Pleas  by  writ  by  Stephen   Merrott  and  Giles  Gardiner, 
and  the   record  removed  was    between  Stephen  Merrot  and  Giles 
Gardiner,  and  by  confequence  there  was  a  variance,  ^c.     But  the 
court  of  King's  Bench,  May  28,  173 1.  this  term  made  a  rule,  that 
the  writ  of  error  fhould  be  amended,  and  made  agreeable  to  the  re- 
cord, by  virtue  of  the  ftatute  of  5  Geo.  i.  cap.  13.  intituled,  An  adl 
for  amendment  of  writs  of  error,  G?c.     And  they  held,  they  could 
do  it  by  that  ad:  without  prayer  of  either  party,  the  variance  appear- 
ing to  them  upon  the  record  ;  and  they  gave  no  cofts,  becaufe  the 
ftatute  has  direded  no  cofts  to  be  given  on  fuch  amendment. 


Trin. 
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-Mofes  Burry  verf.  Jeffrey  Perry. 

sstra.  936.  Intn  Hi/»  4.  Geo.  2.  B.  R.  Rot. 

s.  c.  ^ 

Nomorecofts  "W"N  at)  adtlon  for  words  brought  by  the  plaintiff  againft  the  de- 
amages.  b  fgjjj^j^j^  jj^g  plaintiff  fet  out  in  his  declaration,  that  he  was  a 
I  houfe-fmith  by  trade,  and  that  the  defendant  fpoke  the  words 
of  him  (which  words  were  a<flionable  in  themfeives),  by  reafon 
of  the  fpeaking  which  words  the  plaintiff  had  left  feveral  cuflomers, 
naming  them  particularly,  &c.  to  his  damage  100/.  On  the  ge- 
neral iffue  pleaded,  the  jury  found  for  the  plaintiff,  and  gave  him 

Jnte,  831,  only  five  iliillings  damages.  And  ferjeant  Beljield  moved,  that 
the  plaintiff  might  have  full  cofls,  though  the  damages  were  found 
under  401.  becaufe  h«  had  received  a  fpecial  damage,  liiz.  the  lofs 

21  Jac.  I.e.  of  his  cuflomers ;  fo  that  if  the  words  had  not  been  adionable  of 
themfeives,  this  aftion  would  have  been  maintainabie,  by  reafon  of 
the  fpecial  damage.  And  he  cited  two  cafes,  bs^tv/ecn  Philips  and 
Fijh,  and  Carter  and  Fiji}',  where  in  an  adion  for  words  import- 
ing felony,  as  he  flole  my  hens,  &c.  and,  as  he  faid,  laid  by  way 
of  aggravation  of  damiigis,  that  be  carried  him  before  a  juftice  of 
peace,  and  caufed  him  to  be  imprifoned,  &c.  the  jury  gave  under 
40i.  damages;  and  yet  after  feveral  motions  in  court,  Trin. 
1 1  Geo.  I.  B.R.  the  court  made  a  rule,  the  plaintiff  fhould  have 
full  cofls.  But  per  curiam,  where  the  words  are  not  adionable, 
but  the  adion  is  maintained  by  reafon  of  fpecial  damages  the  plaintiff 
has  fuftained  upon  account  of  the  words,  the  plaintiff  fhall  have 
full  cofts,  though  the  damages  are  under  40  J.  for  'tis  not  the 
words,  but  the  fpecial  damage  is  the  caufe  of  the  adion.  i  Salk. 
206.  Brown  verf.  Gibbons.  But  where  the  words  are  adionable 
of  themfeives,  as  in  the  prefent  cafe,  and  fpecial  damages  are  laid 
by  way  of  aggravation,  and  damages  are  under  40J.  there  fhall 
'be  no  more  cofls  than  damages,  for  that  is  propeily  an  adion  for 
.2  wofds 
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words  within  the  ftatute  of  21  Jac.  i.  c.  16.  And  as  to  the  cafes 
cited  of  Carter  and  Fiji:),  and  Philips  verf.  Fi/h,  upon  confidering 
that  declaration  the  court  held,  that  as  it  was  laid,  it  was  not  barely 
laid  in  aggravation  of  damages,  but  was  a  diftinft  caufe  of  adion, 
importing  crimen  felonise  ei  impofuit,  and  therefore  the  plaintiff 
there  had  full  cofts.  In  this  principal  cafe  the  court  directed, 
the  plaintiff  (hould  have  no  more  cofts  than  damages,  luejday^ 
'June  the  13th,   1732. 

Wigley  agai7tft  Peachy,  Keddon,  and  others. 
Intr.  Pafch.  Geo.  2.     B.  R.     Rot. 

TH  E  plaintiff  brought  an  aftion  of  trefpafs,  for  taking  with  Where  flail- 
force  and  arms  7  Aug.  1731.  his  goods  and  chattels,  iJ^z.  *  marketVhe 
100  bu(hels  of  beans,  20  cabbages,  G?c.  ^\.Gofport  in   the  county  owner  of  the 
of  Southampton^    and    carrying    them    away,    to    his  damage    ^Ql_razxV.ttVz%zxi 
The  defendant  as  to  the  force  and  arms,  ^c.  pleaded  not  guilty :  and°^nnot"* 
upon  which  iffue  was  joined.     And  as  to  the  reft  of  the  trefpafs  diftrain  the 
they  juftify,  as  bailiffs  to  liichard  lord  biftiop  oiWinchejler,  the  ^°°^''\J'|^''^^ 
taking  the  beans,  Gff.  in  a  piece  of  ground  called  the  market  place  fold  as  damage 
at  Go/port  in  the  faid  county  of  Southampton,  of  which  the  bifliop  'eaiant. 
was  feifed  in  right  of  his  biftioprick,  then  and  there  damage  fea-  See  2  Stra, 
fant,  as   a  diftrefs,  &c.     The  plaintiff  replied,  that  King  George  '^5^- 
the  Firft,  by  his  letters  patent  dated  the  loth  of  April  in  the  third  Nor^^h';^^on 
year  of  his  reign,  granted  to  Jonathan  then  lord  bifhop  of  Winchejler  and  ward, 
and  his  fucceffors,  that  they  might  have  and  hold  three  markets, 
upon  Tuefday,  Thurfday  and  Saturday,  in  every  week  for  ever  at 
Go/port  aforefaid,  for  buying  and  felling  flefh,  fi(h,  and  other  pro- 
visions,   and   all  manner  of   goods  and  merchandizes  commonly 
bought  and  fold  in  markets,  with  all  tolls  and  other  profits  to  thofe 
markets    belonging.     Then    he    fets   out,    that    before   the    time 
when,  Gff.  viz.  Saturday    the   faid  7th  of  Auguji,  a   market   at 
Go/port  aforefaid,  in  the  faid  piece  of  ground  called  the  market- 
place, was  held  by  the  biftiop  of  Winchejler  by  virtue  of  the  faid 
letters  patent ;  and  that  the  plaintiff  before  the  time  when,  &c. 
to  wit  upon  the  faid  Saturday  the  7th  oi  Augufi,  did  bring  into  the 
faid  piece  of  ground  called  the  market-place  at  Go/port  aforefaid, 
into  the  faid  market  there  as  aforefaid  then  held,  the  goods  in  the 
declaration,   being  goods  commonly  bought  and  fold  in  markets, 
to  expofe  them  to  fale  and  fell  them :  and  the  faid  goods  in  the  faid 
piece  of  ground  in  the  market  there  then  held  did  expofe  to  fale ; 
as  he  well  might;  which  goods  were  in  the  faid  piece  of  ground  in 
the  market  aforefaid  fo  by  the  plaintiff  expofed  to  fale,  until  the 
defendants  of  their  own  wrong  afterwards,  viz.  the  faid  7th  of 
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An'^uft-,  during  the  faid  market  fo  as  aforefaid  held,  the  faid  goods 
ill  the  faid  piece  of  ground  in  the  faid  market  fo  as  aforefaid  ex- 
pofed  to  fale,  took  and  carried  away,  &c.  The  defendants,  after 
having  prayed  and  had  oyer  of  the  letters  patent  mentioned  in  the 
replication,  by  which  the  markets  were  granted  to  'Jonathan  biHiop 
o'i  iVinchep.£r  and  his  fuccefibrs,  with  general  words  of  all  tolls  and 
other  profits  to  the  faid  markets  belonging,  rejoin  and  fay,  that  the 
plaintiff,  before  and  at  the  time  the  faid  goods  were  taken  at  Gofport 
aforefaid,  unjuflly  and  without  any  reafonable  caufe  claimed  to  bring 
the  faid  goods  into  the  faid  piece  of  ground  called  the  market-place 
into  the  faid  market  there  held  and  to  be  held,  and  to  lay  them 
upon  the  ground  there  and  to  expofe  them  to  falc  and  fell  them  in 
the  faid  mankct,  without  paymeO't  of  any  toll  for  the  fame,  and 
abfolutely  refufed  to  pay  any  toll  for  the  fame :  whereupon  the  de- 
fendants as  bailiffs  of  the  faid  bifhop  of  IVincheJIer  at  Gojport  afore- 
faid requetled  the  plaintiff  to  carry  his  faid  goods  in  the  declaration 
mentioned  out  of  the  faid  piece  of  ground  called  the  market-place. 
But  the  plaintiff  then  and  there  refufed  fo  to  do  j  per  quod  the  de- 
fendants as  bailiffs  of  the  faid  bifhop  of  Winchefter  the  faid  goods  then 
and  there  took  there  damage-feafant  as  a  diftre^  for  the  damage, 
and  impounded  them,  ^e.  To  this  rejoinder  the  plaintiff  de- 
murred fpecially,  and  the  defendants  joined  in  demurrer. 

Mr.  Dr^/f^r  for  the  plaintiff  argued,  that  judgment  ought  to  be 
given  for  him,  becaufe  it  appears  by  the  replication,  that  the  plaintiff 
carried  the  goods  and  chattels  mentioned  in  the  declaration  into  a 
publick   market,   to  expofe  them  there  to  fale  and   to   fell   them  : 
that  in   publick  markets  all   fubjeds   have  right  to    bring   in  their 
goods ;  and  though  where  toll  is  due  they  will  be  obliged  to  pay 
the  toll,  yet  if  they  do  not,  that  will  not  make   them  trefpaffers 
for  bringing  in  their  goods,  nor  can  the  owner   of  the  market  di- 
ftrain  them  damage-feafant.     Cro.  Eliz.  y ^.     The  mayor  of  LtJun^ 
cejlon's  cafe  ;  and  Cro.  Eliz.  628.  Sawyer  verj.  Wilkinjbn;  where  it 
was   held  by  the   court,   that  the  ox-hide  brought  into  Leadenkall 
market  and  fold,  could  not  be  diftrained  damage-feafant.      And  as 
to  the  matter  infifted  upon  in  the  rejoinder  by  the  defendants,  that 
they  took  the  goods  as  a  diftrefs  for  not  paying  of  toll,  Mr.  Draper 
jnfifted,  that  the   rejoinder  could   not  be   fupported,   becaufe   they 
did  not  fhew,  that  any  and  what  toll  was  due,   which  ought  to  be 
fet  out,  that  the  court  might  jiidge  whether  the  toll  demanded  was 
reafonable,  2  Inji.  222.   And  that  toll  was  only  payable  by  the  buyer 
without  fpecial    cuitom,  which   was    not   pretended   in    this   cafe. 
2  //?/?•  220,  22  1.   2  Lut'W'.  1329,  1336.  Light  verf.  Pym  ;  nor  that 
any  toll  was  demanded  by  the  defendants  of  the  plaintiff  in  parti- 
cular.    And  Mr.  ferjeant  Belfield,  who  was  counfel  for  the  defen- 
dants, gave  up  the  rejoinder  as  naught,  and  not  to  be  maintained, 
r  But 
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But  then  he  took  exceptions  to  the  replication,  that  that  had  not 
avoided  the  matter  pleaded  in  bar,  becaufe  he  infifted  upon  it  that 
the  plaintiff  ought  to  pay  ftallage,  or  fhew  that  he  had  tendied  it, 
otherwile  he  could  not  bring  his  goods  into  the  market;  and  cited 
2.  Roll.  Abr.  123.  Mich.  i$Jac.  B.  R.  Neicirigto/i  Fair's  cafe, 
where  it  was  held,  if  j4.  has  a  fair  in  a  place,  thofe  who  have  their 
houfes  next  adjoining  to  the  fair  cannot  lawfully  open  their  fliops 
to  fell  their  goods  in  the  fair,  but  ftallage  is  due  for  it,  for  they 
cannot  take  any  benefit  of  the  fair  without  paying  the  duties  which 
belong  to  him  that  purchafed  the  fair,  and  ftallage  and  pickage  is 
incident  to  the  foil  in  a  market  or  fair,  Moore  474.  Heddy  vcrf. 
Wheelhoiife :  and  therefore  it  appearing  by  the  defendant's  plea,  that 
the  place  where,  ^c.  was  the  biftiop  oi  Winchefter's,  freehold,  and  that 
the  defendant  brought  his  goods  into  the  market;  yet  fince  it  did  not 
appear  that  he  had  paid  or  tendred  ftallage,  the  defendants  might 
lawfully  take  them  as  a  diftrefs  for  damage-feafant,  for  the  plaintiff 
was  thereby  become  a  trefpaffer  ab  initio. 

But  to  this  Mr.  Draper  for  the  plaintiff  anfwered,  that  the  de- 
fendants have  no  where  fhewn,  ftallage  was  demanded  and  refufed, 
but  rely  only  upon  non-payment  of  toll  in  their  rejoinder ;  and 
farther,  that  if  it  was  due  and  demanded,  yet  the  not  paying  it 
would  not  make  the  plaintiff  a  trefpaffer  ijb  initio.  So  is  Six  car- 
penters cafe,  8  Co.  146.  b.  that  non-feafance,  where  a  man  does  an 
a&  by  authority  in  law,  as  in  this  cafe  where  the  plaintiff,  carried 
his  goods  to  fell  into  market,  will  not  make  him  a  trefpaffer  ab 
initio ;  but  if  ftallage  was  due,  the  defendants  ought  to  have  an 
adion  or  proper  remedy  for  that,  and  not  diftrain  the  goods  da- 
mage-feafant. And  as  to  the  principal  cafe,  he  relied  on  the  cafes  in 
Cro.  Eliz.  75,  cs'  628.  as  in  point.  Of  which  opinion  were  my 
brothers  Page  and  Probyn,  and  myfelf,  brother  Lee  being  abfenc 
for  ficknefs ;  and  judgment  was  given  for  the  plaintiff,  nifi,  &c. 
June  16  this  term.     But  it  was  never  moved  again. 
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abatement* 

APluries  homine  replegiando  abated  for 
want  of  the  words,  ad  ipforum  A. 
et  B.  damnum  non  modicum  et  gra- 
vamen. Page  903 

A  bill  abated  as  to  one  trefpafs,  and  ftand 
good  as  to  another.  926 

Sufcepit  fiiper  fe  ordinem  militarem,  good 
pleading  in  abatement,  and  without  a 
venue.  i  o  1 4. 

On  a  good  plea  in  abatement  the  plaintiff 
mull  difcontinue,  before  he  brings  an- 
other aftion.  ibid. 

"Where  a  replication  to  a  plea  in  abatement 
denies  the  faft,  it  is  proper  for  the  plain- 
tiff to  pray  damages.  1022 

Where  the  replication  is  not  to  be  tried  by 
the  country,  a  prayer  of  damages  is  a 
difcontinuance.  1054 

Want  of  fpecification  is  a  temporary  bar, 
which  is  the  fame  thing  with  matter  in 
abatement.  1056,  1243 

The  form  of  concluding  a  temporary  bar 
is,J:refponderidehai  quoufque,  (^c.  1056 


After  an  aftion  ftaid  in  an  inferior  court 
by  habeas  corpus,  the  plaintiff  delivers  a 
declaration  varying  from  the  former 
plaint,  the  former  adion  pending  cannot 
be  pleaded  in  abatement.        Page  1102 

Plea  in  abatement,  that  does  not  give  a 
better  writ,  is  bad.  11 78 

That  another  perfon  is  adminiflrator,  and 
not  the  plaintiff;  may  be  pleaded  in  bar, 
but  not  in  abatement.  1207 

Where  matter  of  bar  may  be  pleaded  in 
abatement.  1208 

It  is  no  plea  in  abatement,  that  the  caufe 
accrued  after  the  aftion  brought.     1 249 

A  plea  in  abatement,  that  the  original  is 
not  returned,  muft  be  verified  by  affi- 
davit. 1409 

See  anuitfon,  amentiment,  appeals, 
Coff0,  iDeuutrcer,  CjcSnient, 
€rro?,  Cffoppel,  Cfccutioi!, 
Jo?m  nno  fubffnncc,  Baim, 
lIDIcnninQ;,'  P2it)ncn:e,  Replevin, 
^ciccfaciasj,  diariance,  eenue. 
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accelTo?!'. 


A  Table  of  the  Principal  Matters 


A  man  receives  a  murderer  after  the  ftroke 
given,  and  before  the  death  j  he  is  not 
acceflbry.  Page  ^2  j 

A  ftatute  makes  a  new  felony;  all  accef- 
fories    before  and  after  are   included. 

844 

AccelTories    made   principals   by  ftatute. 

845 

A  ftatute  takes  away  clergy  from  aiders 

and  abettors,   yet  acceffories  ftiall  have 

their  clergy.  846 

See  DCCfflCalilllJ* 

laafon  ann  nSfon  npon  t&e  z^Xz* 

Cafe  lies  againft  the  keeper  of  a  livery 
ftable,  for  damaging  a  horfe  delivered  to 
him  to  keep  for  a  reward ;  without 
fhewing  that  the  defendant  agreed  to 
keep  him.  795 

An  adtion  for  nurfing  a  child  for  fo  many 
weeks,  and  other  counts  for  nurfing  the 
fame  child  for  the  fame  weeks,   fo  that 
the  counts  falfify  one  another  *,  ill.     842 
Where  an  adion  lies  for  refufing  the  plain- 
tiff's vote.  942 
A  declaration  for  fliutting  the  plaintiff  out 
of  a  veftry  held  in  a  room  ubi  tales  af- 
femblatioms  temri  folitae  et  confuetae  fue- 
runt,    held    ill,   for  not  ftiewing  their 
right  to  the  room.                          1388 
Cafe  againft  a  bifhop,  for  difturbance  in 
prefenting  to  a  church.             948,  g^S 
Cafe  lies  for  not  repairing  his  privy,  where- 
by the  filth  came   into  the  plaintiff's 
cellar,  without  ftiewing  a  ticle  to  the 
cellar.                                                1089 
Cafe  maintained  by  one  poflefled  of  houfes 
againft  the  owner  of  a  brev.'houfe,   for 
caufing  water  to  run  near  the  foundation, 
Uc.                                                1568 
For  not  doing  what  ought  to  be  done  of 
.    common  right  an  aftion  lies,  -without 
Ihewing  a  particular    title    or  charge. 

1091 

Cafe  for  falfly  affirming  to  a  purchafer, 

that  houfes  are  let  at  fuch  a  rent,  lies 

where  the  plaintiff  depends  upon  it,  and 

makes  no  other  inquiry^  -1 1 1 8 


Where  an  adion  will  lie  for  mifchief  done 
by  a  beaft  without  notice  of  his  mif- 
chievous  quality.  Page  1583 

See  Carrier,  Cc'itafntp,  ConUiaicns, 
CiiftDiii,  DciJife  IJuOgeg,  pat= 
iiamcnt,  Eetiirn,  S)IanO£i:,  @)ta-' 

aimitfom 

An  addition  by  reputation  is  good,  where 
the  fuit  is  by  bill,  and  not  by  original. 

849,  859 
Servant,  a  good  addition  in  an  indittment. 

968 

Plea  in  abatement,    that  the  plaintiff  is  no 

gentleman,  confefTed  by  demurrer.  986 

Labourer   is  no  addition   for  a   woman. 

1179 

A  defendant  fued  as  a  gentleman  pleads 

that  he  is  a  merchant,  abfque  hoc,    i£c. 

this  is  no  plea,  for  want  of  fhewing  his 

degree.  ,54, 

See  amenUmentj^omine  rcpleBfatmo. 
StUjournnicut. 

Entry  of  the  adjournment  of  a  term.  794 

9Dmfn(ffrato?, 

Brings  trover  on  the  polTefTion  of  the  in- 
teltate  •,  the  defendant  cannot  upon  the 
general  iflue  give  evidence,  that  there  is 
an  executor.  824 

Adminiftration  committed  by  the  arch- 
deacon of  Dorfet  is  void  as  to  a  judg- 
ment of  the  King's  Bench.  856 

An  executor  obtains  an  award  of  execution 
on  a  fcire  facias ;  the  adminiftrator  de 
bonis  nan  muft  bring  his  fcire  facias  on 
the  original  judgment.  1049 

Adminiftrator  durante  abfentia  muft  aver  in 
his  declaration,  that  the  executor  is  ab- 
fent  in  parts  beyond  the  fea.  1071 

Adminiftrator /^«i^w/^///i?  muft  aver,  that 
the  conteft  continues,  ibid. 

When  a  wrongful  adminiftrator  has  fold  ef- 
feds,  he  is  anfwerable  to  the  right  ad- 
miniftrator, after  his  adminiftration  is 

repealed. 
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repealed,  in  an  aftion  for  the  money  re- 
ceived to  his  life.  Page  iii6 

See  abatement,  airumpfit,  aijecmeiit, 
Crcciito?3. 


amiiiraltp  antJ  fcameit. 

Cannot  proceed  againll  a  foreign  Ihip  for 
ftores  dehvered  on  board  at  land,  with- 
out an  exprefs  hypothecation,  and  du- 
ring a  voyage.  806 

ff  the  mafter  of  a  (hip  ranfoms  the  fliip 
and  goods  from  an  enemy  or  pirate,  he 
may  detain  them  till  the  ranfom  is  paid. 

933 

"Whether  the  mafter  may  fue  in  the  admi- 
ralty againft  the  fhip  and  goods  for 
ranfom.  934 

Property  is  bound  by  the  fentence  of  a 
foreign  admiralty.  ^9'i->  93^ 

May  hold  plea  againft  a  ftiip  on  a  liypo- 
thecation  by  bill  of  fale  of  part  of  the 
fhip  made  on   land  during  a  voyage. 

982 

Prohibition  in  a  fuit  againft  fliip  and  own- 
ers, to  ftay  proceedings  quoad  the  own- 
ers. 984 

Seamen  may  fue  in  the  admiralty  for  their 
wages,  though  all  the  work  is  performed 
in  the  river.  1044 

Prohibition  does  not  lie  in  a  fuit  for  mari- 
ners wages,  on  a  fuggeftion  that  the 
agreement  was  made  by  writing  upon 
land.  1206 

Seamen's  wages  are  due  pro  rata,  though 
they  are  imprefled,  if  the  Ihip  arrives. 

1211 

No  prohibition  to  a  fuit  for  wages,  on  a 
fuggeftion  that  the  place  of  arrival  was 
no  delivering  port.  1247 

If  Newfoundland  and  Guinea  are  as  deliver- 
ing ports.  1248 

Antiquity  of  fuits  for  feamens  wages,  ibid. 

No  appeal  from  the  admiralty  before  de- 
finitive fentence.  ibid. 

The  admiralty  may  hold  plea  on  ftipula- 
tions  entred  into  by  part-owners  of  a 
fhip  to  other  part-owners  for  the  fafe 
return  of  the  fhip.  1285 

A  mafter  of  a  fhip  fues  for  his  wages,  and 
lays  the  contrafl  to  i)e  made  infrafiuxuni 
et  refiuxum  maris  infra  Jurifdiflicnem^  &c. 


no  prohibition  (hall  go  after  fentence. 

Page  1453 

See  cpnbcag  corpus,  limftattoiu  12120^ 
Oibition. 

atuotDfoii. 

A  purchafer  of  an  advowfon  before  pre- 
fenrment  fuffers  an  uiurpation  and  fix 
months  to  pafs,  his  right  is  loft.       ^^2, 

age* 

An  infant  pleads  his  age  to  a  writ  of  error, 
and  has  judgment  that  the  parol  fliall 
demur  :  a  writ  of  error  is  brought  upon 
this ;  he  cannot  plead  his  age  to  the 
fecond  writ  of  error.  ^433 

aieflOUfCJJ*    See  3!«ffice0» 

aiiciu    See  JpieaDing* 

amendment. 

Declaration  by  the  by  refufed  to  be  amend- 
ed in  the  name  of  the  plaintiff.         771 

Nor  granted  in  the  addition,  after  iffue 
joined  on  a  plea  in  abatement.  8^:9 

An  information  may  be  amended  in  the 
addition,  after  pleading  that  matter  in 
abatement.  1307,  1472 

The  time  of  the  mutuatus  being  entred  af- 
ter the  time  of  exhibiting  the  bill, 
amended  by  the  judgment  paper.    897 

The  words  per  J.  S.  attornatum  fuum  in- 
ferred in  the  entry  of  the  exhibiting  the 
bill  from  the  judgment  paper.         ibid. 

Errors  in  the  caption  of  an  indidment  are 
amendable  the  term  that  it  comes  in. 

968 

Memorandum  amended  and  made  of  a  par- 
ticular day.  ^77 

Kfcire  facias  quare  executio  non  defcribes 
the  record  wrong ;  this  is  not  amend- 
able after  nul  tiel  record  pleaded,  but 
muft  be  difcontinued.  io57»  1059 

An  original  is  amendable  in  the  contra  pa- 
cem  by  the  inftruftions.  105S 

A  d'ftringas  is  tejle  the  day  after  the  return 
of  the  venire,  not  amendable  in  a  cri- 
minal cafe.  1061 

Cafes 


A  Table  of  the  Principal  Matters 


Cafes  of  amendments  in  criminal  proceed- 
ings. P^g^  1 06 1,  iSc. 

The  tejle  of  an  original  is  not  amendable. 

1066 

The  tefie  of  a  judicial  writ  is  amendable. 

1067 

Amendment  by  ftriking  out  the  defendant's 
joining  iflue,  in  another  term.  1 1 3  7 

A  blank  left  for  the  word  deblti  in  the  di- 
Jlringas,  amended  by  the  r««/V^.      1144 

The  tiift  prius  roll  of  an  indiftmcnt  of  for- 
gery amended  by  the  record  peroch.  for 
■parock.  agreeable  to  the  forged  bond 
produced  in  evidence.  i5'9 

A  writ  of  error  is  not  amendable  in  the 
return,  fo  as  to  include  a  judgment  given 
after  the  return.  ^53^ 

A  writ  of  error  is  not  amendable  by  add- 
ing the  name  of  a  plaintiff.  1532 

A  writ  of  error  amended  in  the  defendant's 
name,  without  prayer  of  the  party,  and 
without  cofts.  1587 

See  COftiS,  CCtO?,  ©tatUtCgl, 

ancient  tcmcfne.   See  ejESmcnt 
appeals?. 

Entry  of  abatement  of  an  appeal  brought 
by  an  infant  ht  propria  perfona.        1289 

Where  a  writ  of  appeal  is  abated  in  B.  R. 
the  appellant  may  file  a  bill  of  appeal 
againft  the  defendant  as  in  cujlodia  mar- 
refcdli.  1290 

See  Commitment* 

appearance. 

May  be  to  a  writ  that  is  returned  nichil. 

•    1138 
Venit  et  dicit,  without  faying  per  attorna- 
tum  fuuni,  Ihall  be  intended  in  propria 
perfona.  1 449 

Appearance  aids  error  in  procefs,  where  a 
capias  ifTues  without  a  fummons  in  an 
inferior  court.  1 544 

See  vSontinunnce,   €rcciito?0,  Bq- 
tfce« 

apprentice. 

An  apprentice  bound  in  London  to  a  trade 
not  within  the  ftatute,  may  be  difcharged 


by  the  juftices,  if  he  ferves  his  mafter 
out  of  London.  Page  1410 

See  fatter,  \Pm* 

atrcff.    See   coiilftible,   S)OlD(ei:!S(, 
Cccfpiifg. 

atret0. 

If  the  heir  can  plead  a  leafe  for  years  made 

by  his  anceftor  in  delay  of  execution. 

784 
Extendi  facias  where  an  eftate  for  life  is 

pleaded  by  the  heir.  7S5 

Where  the  heir  is  falfified  in  his  confeflion 

of  ajfels,  general  judgment  fhall  be  given 

.  againft  him.  786 

Plea  of  payment  of  another  bond  by  the 

heir  without  notice,  ill.  1391 

aiTumpnt. 

Indebitatus  affumpjlt  does  not  lie  upon  a 
fpecial  promife,  to  repay  money  ad- 
vanced upon  a  bill,  in  cafe  the  bill  be 
not  paid.  _        ysi 

The  delivery  of  a  promifTory  note  is  a  good 
confideration  of  an  affumpfit.,  though  the 
note  was  given  without  confideration  at 
firft.     _  759 

Affumpfit  in  confideration  that  the  plaintiff 
would  receive  A.  and  B.  lit  hofpites  ;  the 
plaintiff  lliews  that  he  received  them, 
and  found  them  with  meat,  drink,  fc?f. 
but  does  not  fay  ut  hofpites ;  and  held 
well.  838 

Indebitatus  affumpfit  for  foreign  money.  841 

Affumpfit  without  a  nominative  cafe,  in- 
tended of  the  defendant,  where  three 
perfons  are  not  named  before.  899 

One  who  undertakes  to  do  a  thing,  and 
mifmanages  to  the  plaintiff's  damage,  is 
chargeable,  without  fhewing  a  confide- 
ration. 919,  9-9 

Affumpfit  implies  not  only  a  promife  to  per- 
form, but  an  entring  upon  the  under- 
taking. 919 

Being  intrufted  with  money  or  goods  is 
fufficient  confideration  of  a  promife  to 
redeliver  them.  920 

Performavit  omnia,  bad  pleading  to  an  af- 
fumpfit. p6S 

For 
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For  providing  meat,  i£c.  for  J.  S.  and 
J.D.nt  the  defendant's  requcft.  Pa^egSz 

Money  is  allowed  to  remount  troopers, 
and  a  captain  receives  it  in  horfes  -,  one 
of  his  foldiers,  who  is  difcharged,  may 
recover  the  value  of  a  horfe  in  an  aftion 
for  money  received  to  his  ufc.         1007 

^Jfumpfit  to  pay  two  grains  of  rye  on  Mon- 
dayy  and  four  grains  next  Monday,  and 
fo  on,  doubling  the  number  every  Mon- 

.     day,  for  a  year,  is  binding.  '    1 1 64 

One  who  has  received  money  under  a  power 
from  an  adminiftrator,  and  paid  it  over, 
is  not  anfwerable  in  ajfumpfit  to  the  exe- 
cutor, after  a  will  found.  1 2 1  o 

In  confideration  of  a  proraife  that  the  de- 
fendant fhould  hold  lands  clear  of  a  rent 
granted  to  J.  S.  without  moleftation  of 
the  plaintiff-,  bad  after  verdidt,  for  want 
of  fhewing  that  the  rent  was  veiled  in 
the  plaintiff.  1217 

In  an  a£tion  on  quantum  meruit,  for  meru- 
erit,  the  court  will  conftrue  it  according 
to  the  intent  of  the  parties.  1223 

Want  of  the  verb  ajfumpfit,  ^c.  bad  after 
judgment  by  default.  1 5 1 7 

See  gotniniftmto?,  'Bar on  nnU  feme, 
051110  of  ercljange,  Ceitaintp, 
Debt,  Crpoation,  f  cauns,  3!ii= 
tciinmcnt,  iI2atice,  p»iP«icut, 
^picaDing. 


attncljmcnt. 
tioi  courts;, 


See  Cantcmptfj,  3Infe= 
3luttice0,  mitmid* 

atto?nei>* 

The  authority  of  the  attorney  continues 
after  a  claim  of  conufance,  but  not  after 
a  writ  of  error  brought.  896 

Remifit  damna  may  be  entred  by  attorney. 

1 142 

See  ai)'jcatance,3!nfants,  3uiin;mcius, 
LcafciS,  19jlui!eo;e,  ^cice  facias. 

3Uetmcnt» 

of  virtute   aijus,   where    it   is  fufficient. 


30,   Soi 


A  man  buys  wood  growing,  and  covenants 
to  pay  for  it  upon  tale  ■,  there  is  no  need 
to  aver  that  he  had  the  wood,  or  that 
the  plaintiff  told  it.  815 


In  plea  of  a  releafe  of  errors  there  is  no 
need  to  aver,  that  the  judgment  is  the 
fame.  Page  1054 

Indictment  for  confpiring  to  charge  a  man 
with  being  the  father  of  a  child  with 
which  E.  E.  ipinlkr  pretended  to  be 
pregnant,  good  without  an  averment 
that  he  was  not  the  father.  1 1 67 

Indiftment  for  not  returning  a  w-arrant  on 
a  convidlion,  need  not  aver  die  con- 
viftion  by  the  record,  becaule  it  is  bur 
inducement.  1192,   11^1 

In  an  aftion  againft  an  adminiftrator  there 
is  no  need  to  aver  that  adminiftration 
was  committed.  1510 

See  aomiiiiacato?,  aiTiimpfit,  3tonVD, 
05(110  of  ercljange,  €«cuto2s, 
Ci;paritian,  3nD(antent0,  l^i^o:, 
ILect,  Baticc,  i^apmcnt,  picnD= 
inij,  p^lUileijc,  E'ctucii,  staple, 
S>tatutci5,  Cietom,  OLItitsi. 


3iJ0U>|y,   See  Dctaiiicr,  iszu 
SliuatU* 


RC' 


Rule  to  fet  afide  an  award  for  t!ie  mifbe- 
haviour  of  the  arbitrators.  857 

Award  that  one  party  Ihall  pay  to  the 
other  50  /.  and  that  the  other  Ihall  there- 
upon feal  a  releafe  to  him  of  all  aftions 
tangen.  praemiffa;  is  good,  the  praemi/fa 
referring  to  the  controverfies  fubmitted. 

898 

That  all  profecutions  fhall  ceafe,  is  final 
and  good.  964 

Money  awarded  in  full  of  all  demands,  Ihall 
be  reftrained  to  the  time  of  fubmiffion. 

iNd. 

An  award  to  pay  money  in  fatisfaftion,  may 
be  pleaded  in  bar.  965 

Not  neceffary  to  aver,  of  an  award  made 
in  writing,  that  it  was  ready  to  be  deli- 
vered. 9S9 

An  award  to  provide  two  pullets,  ^c.  may 
be  pleaded  in  bar,  becaufe  the  fubmiflioa 
implies  a  promife  to  perform  it.      1 039 

An  award,  that  deals  erefted  on  the  defen- 
dant's ground  to  the  nufanceof  the  plain- 
tiff Ihall  be  taken  down,  implies  that  the 
defendant  (hall  take  them  down.  10-6 
10  H  An 
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An  award  without  date  to  do  an  aft  with- 
in fifty  days  after  the  date,  mud  be  per- 
formed within  fifty  days  after  the  deli- 
very. Fagc  1076 

A  parol  award  to  be  favourably  expounded. 

1 142 

A  releafe  to  a  day  before  the  fubmiflTion 
may  be  awarded,  and  it  (hall  not  be  in- 
tended that  any  controverfies  have  ariien 
fince.  ibid. 


S Fecial  bail  required  in  trover  removed 
out  of  an  inferior  court,  though  the 
merits  appeared  to  be  againft  the  plain- 
tiff! 767 
Bail  pleads,  that  no  capias  ad  fatisfaciendttm 
was  duly  profecuted  againft  the  princi- 
pal ;  a  capias  taken  out  three  years  after 
the  judgment  will  maintain  xhtfcire  fa- 
cias,                                                ^ogy 
A  capias  againft  the  principal,  that  has  not 
eight  days  between  the  tejle  and  return, 
is  irregular  •,  but  is  fufficient  to  main- 
tain a  fcire  facias  againft  the  bail,  where 
it  is  not  fet  afide.                              1 1 7  7 
Recognifance  in  an  inferior  court,  that  if 
the  defendant  (hall  abfent  himfelf  from 
execution  of  the  judgment,  &c.  good. 

1224 
A  capias  ad  fatisfaciendum  returned  after 
error  brought  and  allowed  is  regular  to 
charge  the  bail.  1259 

The  principal  dies  after  the  return  of  the 
capias  ad  fatisfaciendum^  and  before  the 
return  of  the  fcire  facias ;  the  bail  are 
charged.  1452 

The  circumftances  of  afTigning  a  bail-bond, 
mentioned  in  the  ftatute,  ought  to  be 
fet  out  in  a  declaration,  but  the  omiflion 
is  aided  by  a  judgment  by  default.  1564 
The  firft  fcire  facias  againft  bail  may  bear 
tefie  the  fame  day  that  the  capias  ad  fa- 
tisfaciendum is  returnable.  1467 

See  Depactiice,  (iBrro?,  ^Erccutojs, 
31ntcnoment,  Ectucn,  S)Cire  U- 
ciA0,  Senile. 


'Bailmrnt* 

Six  feveral  fpecies  of  bailment,    and  the 
nature  of  them.  Page  912 

A  man  is  not  anfwerable  for  a  depofir, 


without  a  grofs  negleft. 


91; 


In  what  cafes  a  man  fhall  be  anfwerable 
for  a  thing  lent  to  ufe.  9 1 5 

Under  what  circumftances  a  pawn  may  be 
ufed.  g ,  7 

'Banfertipt0. 

A  fcrivener  is  made  liable  to  be  a  bankrupt 
by  21  Jac.  I.  c.  19.  he  is  liable  to  be 
fo  for  afts  of  bankruptcy  defcribed  in 
ijac.  1.  C.15.  852 

If  a  fhare  in  the  ftationers  company  will 
make  a  man  liable  to  the  ftatutes  of 
bankrupts.  ji>id, 

A  plea  of  bankruptcy  at  large,  muft  fet 
forth  the  petition,  and  the  debts  owing 
to  the  petitioning  creditors.  1548 

A  bond  given  by  a  bankrupt  to  leave  his 
wife  a  fum  of  money  in  cafe  of  furvi- 
vorfhip,  is  not  difcharged  by  the  certi- 
ficate. 1549 

See  Commitment,  Coppljoio* 

Xau    See  abatement,  atuaru,  De-- 
mutrer,  Ctouer, 

'Baron  ann  feme. 

A  hufljand,  who  provides  fufficient  cloths 
for  an  extravagant  wife,  is  not  anfwer- 
able for  cloths  bought  by  her  of  a  tradef- 
man,  whom  he  has  warned  not  to  truft 
her.  1 006 

Trefpafs  by  the  hufband  alone,  for  entring 
his  houfe,  and  beating  his  wife  and  fer- 
vants,  whereby  the  bufinefs  of  the  plain- 
tifi' remained  undone,  and  judgment  for 
the  plaintiff.  1032 

Trefpafs  by  huft)and  and  wife,  for  beating 
the  wife,  and  alfo  for  beating  the  wife 
whereby  the  bufinefs  of  the  huftjand  re- 
mained undone ;  and  judgment  for  the 
plaintiffs.  1 03 1 

A  man  recovers  judgment  againft  a  feme 

folcj  and  he  recovers  award  of  execution 

2  in 


I 


contained  in  the  Second  V"  o  l  u  m  e. 


in  z  fcire  facias  againfl:  the  Iiufband  and 
wife,  and  the  wife  dies  -,  he  may  have  a 
fcire  facias  againil  the  hufband  :  and 
vice  verfa.  Page  1050 

Hufband  and  wife  cannot  join  for  a  battery 
committed  on  them  both.  1208 

An  adion  for  a  battery  on  the  wife  muft 
be  ad  damnum  ipforuin.  1209 

See 'Banbcupts,  Ccco?,  CrnUcjj. 

The  juftices  by  13  tf  14  Cay.  2.  c.  12. 
may  impower  the  overfcers,  to  fcife  fo 
much  of  the  goods  of  the  reputed  father 
of  a  baftard  as  the  juftices  fliall  think 
fit,  ^c.  but  they  cannot  authorife  them, 
to  feife  as  much  as  the  overfeers  (hall 
think  fit.  S58 

The  juftices  cannot  order  the  father  to  give 
fecurity  for  payment,  till  he  has  dif- 
obeyed  their  order  in  point  of  payment. 

ibid. 

The  feffions  cannot  commit  for  nonpay- 
ment in  difobedience  to  an  order  con- 
firmed there,  but  muft  proceed  upon 
the  fecurity  taken  by  the  two  juftices. 

The  weekly  payments  may  be  ordered  pay- 
able on  a  day  before  the  week  is  up. 

1198 

The  payments  may  be  ordered  to  the  over- 
feers. ibid. 

The  parifh  in  which  a  baftard  child  was 
born  muft  appear  by  the  adjudication  of 
the  juftices,  and  not  only  by  the  com- 
plaint. 1363 

Secreting  a  woman,  that  is  with  baftard 
child  by  the  defendant,  is  not  an  ofFenfe 
indiftable.  -1368 

An  order  to  keep  a  baftard  child  is  dif- 
charged  upon  the  merits  upon  an  appeal; 
the  defendant  is  thereby  difcharged,  and 
cannot  be  queftioned  again.  1423 

05(110  Of  ejccljanrjc  anD  notesf. 

A  note  payable  to  J.  S.  or  order  is  not  a 
bill  of  exchange,  and  a  count  upon  it 
as  fuch  will  arreft  the  judgment.    757, 

759^  77^ 


Want  of  averment  that  the  fecond  and 
tliird  bills  were  not  paid,  ill  upon  de- 
murrer, but  aided  by  verdid.    Page  8 1  o 

A  fervant  cannot  accept  a  note  inftead  of 
money,    without  his  mafter's    confent. 

A  fervant  takes  a  note  from  a  banker  in- 
ftead of  money,  the  mafter  may  main- 
tain an  aftion  againft  the  banker  for 
money  received  to  his  ufe.  ibid. 

A  note  is  received  about  noon,  the  next 
morning  is  a  reafonable  time  to  go  for 
the  money.  ibid. 

A  man,  who  has  received  a  bad  note,  may 
recover  his  money,  though  he  does  not 
bring  the  note  back  to  the  defendant. 

ibid. 

A  proteft   is   not  neceflary  in  an  aftion 

upon  an  inland  bill.  993 

An  appointment  to  pay  money  out  of  a 

particular  fund  is  not  a  bill  of  exchange. 

1361 
A  promiffory  note  to  do  an  aft,  or  pay  a 
fum  of  money,  is  not  negotiable.   1362 
A  promiflbry  note,  to  be  accountable  to 
A.  or  order  for  100  /.  is  negotiable  with- 
in the  ftatute.  1396 
Pay  to  J.  S.  or  order  9  /.   loj.    as   my 
quarter  half-pay  by  advance,  a  good  bill 
of  exchange.                                    1481 
A  note  to  pay  money,  value  received  of 
the  premifles  in  Rofemary-lane,  i^c.  held 
to  be  within  the  ftatute.                  ^545 
A  bill  to  pay  out  of  the   fifth  payment 
when  it  fliall  become  due,  l^c.  no  good 
bill  of  exchange.                             '563 
The  declaration  need  not  aver,  that  the 
note  was  figned  by  the  defendant.  1377, 

1484 
A  bill  need  not  be  averred  to  be  figned. 

1542 
A  bill  need  not  be  exprefly  averred  to  be 
drawn  according  to  the  cuftom  of  mer- 
chants, ibid. 
An  aftion  on  a  note,  by  which  the  defen- 
dant and  another  promifed  jointly  or 
feverally,  ill.                                     154'^ 

See  Sffumpfit,   Debt,  Latfn,  J^ap- 
ment,  aecnis,  C^itnefg* 

'Bin)op0.    See  c^cconnminicatfoii. 
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The  court  will  refer  the  taxing  principal 
interefts  and  coft,  upon  a  bond,  without 
taking  notice  of  a  fimple  contract  debt 
between  the  fame  parties  that  is  barred 
by  the  ftatute  of  limitations.  Page  1033 

A  variance  in  the  fohendum  is  immaterial, 
becaufe  the  firft  part  of  the  bond  makes 
it  payable  to  the  plaintiff.  1043 

A  bond  to  the  King,  his  executors  and 
adminiftrators,  is  within  the  ftatute 
23  Hen.  8.  c.  39.  1327 

If  the  words  obligamus  nos  et  utnmqiie,  &c. 
will  make  a  bond  feveral.  1460 

See  Oonnferiipts,  CaiiDitiauiJ,  InmxiJ' 
nient,  mtmcz* 

15ojougO  Citglilljt 

Shall  defcendto  the  daughter  of  the  young- 
eft  {on  jure  repraefentationis.  1024 

The  cuftom  of  a  manor  is  found,  that  the 
copyhold  fhall  defcend  to  the  youngeft 
fon  of  the  tenant  dying  feifed  ;  a  pur- 
chafer  dies  before  admittance,  his  eldeft 
fon  fliall  have  it :  otherwife  if  it  had 
been  found,  that  the  lands  were  of  the 
nature  of  borough  EngliJI:,  of  which  the 
law  takes  notice.  1026 

A  leafe  of  borough  Englijh  lands  for  three 

,  lives  fliall  defcend  to  the  youngeft  fon, 
fo  of  a  rent  granted  out  of  fuch  lands. 

1028 

oa^caclj*    See  Coijenant,  l^IeaHino:* 

To  promlfe  a  man  money  for  his  vote  at 

the  eleftion  of  a  mayor,  is  an  ofFenfe  in- 

■  disable.  1377 

Information  will  not  lie  againft  a  lord  of  a 
manor,  who  is  bound  to  repair  a  bridge ; 
without  faying  ratione  tenurae,  or  fliew- 
ing  a  prefcription  -,  and  though  part  of 
the  demefnes  have  been  granted  out,  fo 
that  others  are  contributable,  that  will 
not  excufe.  792,  804 


Tenant  at  will  obliged  to  repair  a  houfe 
which  hangs  over  a  bridge.      Page  856 

Indiilment  at  the  feflions  for  fuffering  a 
common  bridge  to  be  out  of  repair,  good 
without  fliewing  it  to  be  in  a  highway. 

1 1 75 

A  mandamus  to  make  a  rate  for  repair  of 
a  bridge,  muft  be  directed  to  the  juftices 
of  peace  of  the  county,  and  not  to  the 
juftices  of  a  particular  liberty.         1 249 

See  Cectaintp* 


Cai-cicc. 

IF  goods  are  delivered  to  the  carrier  him- 
felf,  trover  lies  for  not  delivering  them, 
or  an  aftion  upon  the  cuftom  ;  but  if 
they  are  delivered  to  his  fervant  or  ware- 
houfe  keeper,  trover  does  not  lie  without 
an  aftual  converfion.  792 

A  carrier  or  hoyman  is  anfwerable  for  all 
lofles,  except  thofe  which  happen  by 
the  acl  of  God  or  the  enemies  of  the 
King.  "  918 

See  Detainer* 

Ccctaintp  anti  inccrtafnt^ 

A  declaration  that  the  plaintiff  habuit  et 

habere  debuit  a  way  over  the  defendant's 

clofe,  is  ill  upon  demurrer,  but  made 

good  by  the  general  ifllie.  75 1 

"Trover  de  1 2  thecis,  Anglice  cafks,  de  fpirit. 

et  de  50  galon.  aquae  caldae,  good  after 

verdict.  824 

Trover  pro  parcella  culmi,  ill.  1 1 8 1 

Trover  for  ends  of  boards  well.  12 19 

Trover  de  una  parcella  fegejlrium   involu- 

crorum  et  funium,    Jyrglice  pack-cloths, 

wrappers  and  cords ;  judgment  affirmed. 

1529 
Trefpafs  for  taking  two  packs  of  flax,  well. 

991 
Judgment  arrefted  after  verdift  in  trefpafs 
for  taking  bona  et  catalla  of  the  plaintiff, 
without  fpecifying  them.  141  o 

In  trefpafs  the  flrft  count  was  quod  cum,  is'c. 
the  fecond  was  de  eo  qucd,  l^c.  and  after 
verdifl:  judgment  for  the  plaintiff  for  the 
damages  on  the  fecond  count.        1413 

JJfumpfit 


contained  in  the  SECOND  VOLUME. 


yijj'ufnpfit  p-o  diverfis  bonis  mercimoniis  vier- 
chatidizis  et  rehus.  Page  1450 

III  cafe  tor  neorligrentlv  runnintr  down  the 
plaintiff's  barge  loaden  with  goods,  or 
for  burning  his  houie  and  goods  ;  the 
goods  muit  be  particularly  mentioned, 
otherwile  no  evidence  can  be  admitted 
of  them.  1007 

An  aftion  for  fo  negligently  keeping  flieep, 
quod  multipliciter  detej-ioratae  fuerunt,  and 
well.  1 04 1 

Indiftment  for  fuffering  the  weft  part  of  a 
bridge  containing  half  the  bridge  to  be 
out  of  repair,  fufficient  without  fettlng 
forth  the  number  of  feet.  1 1  js 

Tons  pedalis  inftead  of  pedejiris,  bad  in  an 
indiftment.  ibid. 

Indidment  for  ingroffing  diverfos  cumulos 
iritici,  ill.  1181 

Indiftment  for  cheating  a  man  of  a  cer- 
quantity  of  hats   to  the  value  of 

1 1 79 

An  indiftment  is  good  to  a  common  in- 
tent, where  fubftance  enough  appears. 

1273 

What  certainty  is  requifite  in  orders  of 
convidtion.  i^id. 

Information  of  forgery,  that  J.  S.  onera- 
bilis  exiftens,  i^c.  ipfe  idem  J.  S.  ea  in- 

•  tentione,  ^c.  forged,  ^c.  the  onerabilis 
exijietis  fhall  refer  to  the  time  of  the  for- 
gery. 1467 

EjeOimeMde  mo  loco,vocato  a  paflage  room, 
parte  mefuagii,  parcella  powarii  quajacet 
ex  boreali  parte  bundae  fore  ereSl.  ^c. 
well  after  verdift.  147° 

A  bond  to  produce  a  title,  and  perform- 
ance pleaded  generally.  1082 

A  declaration  upon  a  cuftom,  that  it  is  not 
lawtul  for  any  perfon  befides  the  freemen 
of  the  gild  merchant  to  exercife  publick- 
ly  within  the  city  any  trade,  unlefs  he 
had  been  educated  as  an  apprentice,  ^c. 
was  otherwife  lawfully  authorized. 


tain 

118/.  good. 


or 


^c.  ill.  1129 

The  word  quantam  fupplied  in  a  count  of 
quantum  meruit,  and  alfo  the  nominative 
to  meruijfet,  and  the  word  praediB.  after 
verdift.  ^^55 

Bans  as  certain  as  et  dedit.  1 1 69 

See  13ins  Of  eccljniige,  ConUiaions, 
©euife,  Doiuet,  Ci;communica- 


tion,   ecppfitlon,  3:nliiaiuciitc(, 
3iHtci]2incnr. 

Ccrtio^arf. 

Lies  from  the  Common  Pleas  to  the  court 
of  Ely,  and  will  fuperfede  their  proceed- 
ings. Page  8j6 

Certiorari,  and  writs  of  error,  and  recir- 
dari,  remove  all  things  done  between  the 
/f/?f  and  return.  838,1305 

A  certiorari  may  be  awarded  to  remove  a 
conviflion  upon  an  indiftment  before 
judgment.  938 

Certiorari  to  remove  a  conviction  upon  an 
indictment  muft  give  the  defendant  a 
day  in  court.  971 

Certiorari  to  remove  an  indictment  will  not 
remove  a  record  of  conviction.         ibid. 

A  certiorari  to  remove  orders  made  againft 
A.  and  B.  without  faying  [or  either  of 
them]  will  not  remove  an  order  made 
againlt  A.  only.  1203 

To  remove  an  indictment  of  felony,  upon 
affidavit  that  the  defendant  is  not  likely 
to  have  a  fair  trial.  1452 

The  juftices  may  fet  a  fine,  to  compleat 
their  judgment,  after  a  certiorari  deli- 
vered. 151/; 

See  ContJiaionJJ,    Crro?,    Jnfccio? 
couct0,  ejartantc* 

arijallenp*    See  Contempt. 

Cljiinccri?.   See  Dotoci:. 

CljapIain0.  See  eccIeOiaffical  pccfonjs, 

Cfjuccljtoacliene.   See  Q^auiiamii?, 

(Oecff?.   See  acceffo?p. 
Commftment. 

By  commlffioners  of  bankrupts,  until  the 
party  be  otherwife  difcharged  by  due 
courfe  of  law,  ill.  851 

By  the  board  of  green  cloth,  for  a  riot  in 
executing  2.  fieri  facias  within  the  verge. 

978 

10 1  A 
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A  perfon  difcharged  of  an  indiftment  in 
B  R.  is  in  cuftody  upon  a  writ  of  ap- 
peal being  delivered  to  the  fheriff.  Page 

See  ^oatJ  faelja\Jiau^ 

Commaiu 

A  man  may  prefcribe  for  common  appur- 
tenant to  his  cottage  for  cattle  kvani  and 
couchant  there.  1015 

A  commoner  cannot  give  his  title  in  evi- 
dence upon  not  guilty,  as  the  lord  of 
the  foil  may.  1 134 

Cuftom  for  the  reeve  to  drive  a  common, 
whenfoever  he  is  commanded  by  the 
fteward,  reafonable.  1187 

Cuftomary  freeholders  may  have  common 
by  prefcription,  and  there  may  be  a  drift 
of  the  common  by  cuftom.  1 1 88 

Compofitian. 

What  compofition  will  be  good  within  the 

ftatutes.  76^ 

The  manner  of  pleading  thofe  ads.     764, 

810,  811,  g6j 

Connition0. 

Ita  quod,  when  it  will  make  a  condition 
precedent.  j66 

Condition  to  make  an  apprentice  free  at 
the  end  of  feven  years,  if  it  fhall  be  de- 
fired  -,  it  is  a  good  plea,  that  he  was  not 
requefted  after  the  expiration  of  the 
feven  years.  ^^95 

Performance  ought  to  be  pleaded  in  the 
words  of  the  condition,  otherwife  of 
matter  of  excufe.  11 40 

Where  the  condition  of  a  bond  may  be 
good  in  part,  and  void  in  part.       1459 

See  amtmpfit,  9Dcrmcnt,  Ccctainti), 
Depactucc,  (Sjeamcnt,  Ccaues. 

Confitici-ntion.    See  aiTumpfit, 
jFcauCsi,  <©amins. 

(loufpiracp* 

Is  indiftable,  though  nothing  be  done  in 
purfuance  of  it.  1 1 S^ 


Conffafale, 

Of  a  hundred  is  an  officer  at  common  law 
before  the  ftatute  oilVinton.  Page  1 192, 

A  conftable  cannot  execute  a  warrant  ge- 
nerally diredted  out  of  his  precindl,  un- 
lefs  in  London.  \  299 

What  perfons  may  be  taken  up  as  fufpici- 
ous  by  a  conftable.  1 299,  1301 

The  authority  of  the  conftables  in  pyeji- 
minjter  is  not  enlarged  by  the  ftatute 
27  Eliz.  1 30 1 

A  conftable  cannot  arreft  after  the  affray  is 
over.  ibid. 

See  JuttiCCS* 

Contempt. 

It  is  a  contempt  to  challenge  the  array  for 
want  of  hundredors,  where  the  jury  is 
ftruck  upon  a  rule  by  confent.        j  364 

See  :jnffCiO?  COlllt0,  Jl^OtfCC 

€ontimiancE0. 

Are  not  entred  in  the  King's  Bench,  till 
the  plea  comes  in.  872 

In  the  King's  Bench  in  Ireland  apud  the 
King's  courts  ubicunque,  ^c.  is  but  a 
mifcontinuance,  and  helped  by  appear- 
ance. 894 

A  plea  as  to  part,  and  a  demurrer  to  it, 
makes  a  difcontinuance.  1121 

Contcaa.   See  CjcpoBtion,  jfraiiD?. 
Couufaioits. 

If  a  plea  may  be  put  in  againft  a  convidllon 
removed  into  the  King's  Bench.  900, 

1036 

A  conviflion  of  cutting  trees  upon  43  Eliz. 
c.  7.  muft  mention  the  number  of  the 
trees.  901 

No  obje<5l:ion  to  a  conviftion  of  cutting 
trees,  that  the  defendant  is  a  gentle- 
man. 902 

Apud  Brampton  praediil.  fhall  be  intended 
in  comitatu praedi^l .  in  a  conviftion.  ibid. 


If 
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It  a  man  has  a  pretenfe  of  title,  he  cannot 
be  convidted  on  43  Eliz.  c.  7.  again ll 
cutting  trees  -,  and  a  conviftion  in  iuch 
cafe  may  be  falfified  in  an  adion.    Page 

900 

A  warrant  of  diftrefs  is  executed  before  a 

certiorari  delivered,   the  King's  Bench 

cannot  make  a  rule  for  the  conftable  to 

return  his  warrant,  but  the  juftices  may  •, 

and  the  King's  Bench  will  grant  no  man- 

damu!.  ggo 

The  place  of  the  ofFenfe  committed  muft 

appear  in  the  conviftion.     1220,   it^S; 

Conviftion  of  fwearing  quafhed,  becaufe  in 

Englijh,   and  becaufe  the  oaths  were  not 

fet  out.  1368 

A  conviction  for  refufing  to  affill  an  excife- 

man  in  weighing  candles,  who  entred 

the  houfe  lawfully,  held  good,   though 

it  did  not  fhew,   whether  it  was  by  day 

or  by  night.  1375 

Conviftion   for  fwearing,    may  fet  forth, 

that  the  defendant  fwore  fuch  an  oath  fo 

many  times.  ^37^ 

Conviction  quafhed,  becaufe  that  it  was, 

praejiitit  facramentum,  inftead  oipraejiat. 

ibid. 
Exception  to  a  conviction  for 
that  the  age  and 

dant  only  appeared  in  the  information 
.  and  not  in  the  adjudication,  over-ruled. 

1386 
There  is  no  need  to  fet  out  the  parilh  in 
which  the  ofFenfe  was,  though  part  of 
the  penalty  is  given  to  the  poor  of  the 
parifli.  1478 

Conviction  of  a  forcible  entry  quafhed,  be- 
caufe no  fine  was  fet.  1 5  '4 
A  conviction  of  deer-flealing  quafhed,  be- 
caufe the  informer  was  the  witnefs.  1545 
Conviction  on  the  game  act  quafhed,  be- 
caufe the  fummons  and  appearance  are 
before  the  information.                   1 546 

See 'BalfacDP,  CertaintP,  Dcec-fteal-- 
injj,  €i;ECuti(Jn,  ©amc* 

Coiuifance  of  plea0. 

If  exempt  jurifdiction  can  be  granted,  but 
to  a  corporation.  837 

How  far  a  grant  of  exclufive  conufance 
will  exclude  the  jurifdiction  of  the  fupe- 
rior  courts.  1339 


fwearing, 
degree  of  the  defen- 


Cjnufance  mufl  be  demanded  the  firli:  day, 
before  imparlance.  Page  1339 

See  UttOJllCi),  JafCCfO,'  COUCtlQ* 

CoppIjolD* 

There  can  be  no  occupant  of  a  copyhold 
eflate/)«r  outer  vie.         gc)6,  ggS,  loqo 

On  a  cuftom  to  grant  to  three  for  then- 
lives  fuccelTively  as  they  are  named,  a 
grant  to  one,  to  hold  for  the  lives  of 
other  two  and  himfelf,  held  good,     994 

Copyholder  for  life  commits  a  forfeiture  •, 
the  lord  fliall  enter,  and  not  he  in  re- 
mainder. 1000 

The  lord  fhall  not  have  a  heriot  upon  the 
death  of  an  affignee  of  a  bankrupt,  but 
upon  the  death  of  the  bankrupt.    1002 

Surrender  of  a  copyhold  mull:  have  the 
fame  conftruction  as  a  conveyance  at 
common  law.  1 145 

A  declaration  by  copyholder,  for  inclofmg 
a  common,  held  good  after  verdict, 
thouph  the  words  ad  voluntatem  domini 


were  omitted. 
See  eUntClS. 


1231 


Coipojatiotu 

A  corporation  aggregate  cannot  grant  to 
the  head  of  the  corporation.  yy^ 

Grant  to  a  corporation  for  the  benefit  of 
the  particular  members.  952,  1 134 

The  head  of  a  corporation  (and  alio  mem- 
bers of  the  quorum)  muft  be  prefent  at 
aflemblies,  but  their  confent  is  not  ne- 
cefTary  to  corporate  adls.  1236' 

A  recorder's  non-attendance  at  the  fefTions 
of  the  peace  is  caufe  of  forfeiture.   1237 

The  recorder's  duty  in  advifing  the  corpo- 
ration. 1238 

Where  a  corporation  fhall  retain  their  old 
name,  notwithftanding  a  charter  that 
gives  them  a  new  name.  ^'^39 

"Where  a  capital  burgefs  quite  leaves  the 
borough,  and  refides  in  another  place, 
he  may  be    removed    without    notice. 

1275 

An  elected  member  of  a  corporation,  who 
fues  to  be  admitted,  muft  prove  that  he 
received  the  facrament  within  a  year  be- 
fore his  eleftion,  13  54 

The 
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The  major  part  of  a  common  council  can- 
not eleft  a  member  at  a  meeting  of  the 
corporation  fummoned  for  another  pur- 
pofe.  Page  1355 

An  election  of  a  member  by  the  other 
members  of  a  corporation  not  corpo- 
rately  aflembled  mull:  be  afTented  to  by 
every  one.  '^1)59 

An  action  maintained  by  a  foreign  corpo- 
ration, 1535 

If  a  pretended  corporation  fue,  and  they 
are  no  corporation,  the  defendant  may 
have  the  benefit  of  it  upon  the  general 
ifTue.  ibid. 

A  corporation  cannot  remove  a  freeman, 
unlefs  by  virtue  of  a  charter  or  prefcrip- 
tion.  1566 

Mifdemeanor  in  the  office  of  chamberlain 
is  no  caufe  to  remove  a  capital  burgefs. 

ibid. 

A  refufal  to  obey  by-laws,  returned  gene- 
rally, is  not  a  fufficient  caufe  of  remo- 
val, ibid. 

See  Conurancc  of  plca0,  Ctiflom, 
jQame,  parliament,  Ectuiiu 

A  defendant  in  replevin  fhall  not  have  cofts 
on  the  plaintiff's  confeffing  a  plea  of 
prifel  en  auter  lieu.  788 

In  cafe  for  words  (not  actionable)  by  which 
the  plaintiff  loft  cuftomers,  full  cofts 
fhall  be  given,  though  the  damages  are 
under  40  J.  831 

Where  words  are  actionable,  and  fpecial 
damage  is  laid  in  aggravation  ;  if  the 
damage  found  be  under  40J.  the  plain- 
tiff fhall  not  have  full  cofts.  1588 

Where  an  action  is  brought  for  words,  and 
alfo  for  carrying  before  a  juftice  of  peace, 
i^c.  full  coils  fhall  be  given,  though  the 


damages  are  under  40  s. 


;S9 


If  an  executor,  who  fues  for  money  of  the 
teftator's  as  received  to  the  plaintiff's 
ufe,  fhall  be  liable  to  cofts.  865 

A  judgment  of  the  King's  Bench  in  Ire- 
land is  reverfed  as  to  the  cofts,  and  af- 
firmed as  to  the  affirmance  -,  whether 
the  cofts  in  Ireland  can  be  confidered  by 
the  King's  Bench  here,  893 


Confent  of  a  defendant  in  error,  that  the 
judgment  ftiall  be  affirmed  without  cofts, 
where  an  error  is  amended.      Page  897 

No  cofts  to  be  given  on  a  judgment  on  de- 
murrer upon  a  plea  in  abatement.    992 

See  Dnmngcs,  (Jcrrc^,  Ctccuto?^, 
Jf  o?cibic  cntrp,  3iu5ijmrnts,Bon= 
fuft,  ©ci'ce  facias,  ^tatutcg, 
Crcfpaf?,  Crial. 

Covenant. 

By  A.  to  make  affurance  to  B.  at  the  cofts 
of  B.  A.  muft  give  notice  what  affurance 
he  will  make,  before  B.  is  to  tender  the 
cofts.  750 

In  covenant  if  the  defendant  pleads  an  ill 
bar,  and  the  plaintiff  replies  and  affigns 
an  ill  breach,  the  defendant  fhall  have 
judgment.  1081 

An  adlion  of  covenant  will  lie  on  the  word 
ajjignavit  in  the  affignment  of  a  bond. 

1242 

Covenant  maintained  on  the  word  demijit., 
or  ajjignavit.  141 9 

Covenant  that  ftiares  in  a  company  fhall  be 
fold  to  make  good  loffes,  ^c.  an  afTgn- 
ment  by  way  of  fecurity,  and  the  con- 
dition not  broken,  is  not  a  fale  within 
this  covenant.  1242 

See  Damages,  Debt,  SlntcnUmcnt, 
Icafeg,  Cime. 

OTiiffom. 

In  London.,  for  the  common  ferjeant  to  ex- 
hibit an  information  for  an  aOault  or 
defamatory  words  of  an  alderman.    777 

To  disfranchife  for  defamatory  words,  ill, 

ibid. 

A  cuftom  ought  not  to  be  laid  in  the  ne- 
gative. 869 

An  aftion  cannot  be  maintained  upon  a 
cuftom,  without  fhewing  what  the  cu- 
ftom is.  1 135 

The  cuftom  of  declaring  in  London  on  a 
concejjit  Jolvere,  is'c.  need  not  be  fet 
forth  at  large.  1432 

Cuftom  to  pay  10^.  to  the  vicar  at  the 
ufual  time  of  churching  women,  ^c. 
void  for  the  uncertainty  of  the  time,  and 

for 
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tor  the  unreaibnablenels  -,  and  a  conlul- 
tation  denied  after verdid.     Pc^^e  i^c,% 

See  'Bo?ouGl)  €nQ;I(flj,  CEiTaintp, 
Gomnioit,  CopvijoItJ,  Dcpac 
tui-e,    C5ai)clltuib,  }i)?aljitiitioii, 


I 


Ntereft  fliall  be  allowed  in  the  taxation 

as  damages  on  a  judgment  by  default 

in  debt  on  a  fingle  bill,  but  not  in  debt 


for  rent. 


73 


Intereft  denied  to  be  taxed  againft  an  exe 
cutor  as  damages.  774 

A  writ  of  inquiry  in  the  prefent  tenfe,  as 
the  declaration,  held  good.  802 

Damages  in  covenant  for  not  repairing 
muft  be  the  fum  neceflary  to  put  the 
tenements  in  repair,  though  they  are 
damaged  fmce  the  aftion  brought.   803, 

1126 

Damages  for  not  repairing  ought  to  be  ap- 
plied to  the  putting  the  tenements  in  re 


pair. 


1 126 


A  judgment  reverfed,becaufe  the  damages, 
as  laid  in  the  declaration,  ^c.  extended 
to  a  time  fubfequent  to  the  aftion 
brought.  1382 

In  cafe  for  a  falfe  return  of  non  eft  inventus 
to  a  capias  ad  fatisfaciendum  the  whole 
debt  given  in  damages.  141 1 

See  Co(l3,  erco?,  JFo^gccj),  EetHcit, 
^cire  facing,  Ccimec, 

Date, 

A  deed  is  declared  upon  as  bearing  date 
13  IVill.  3.  and  upon  oyer  it  appears  to 
be  dated  1 701.  this  variance  was  pleaded 
in  abatement  and  over-ruled.     79 1,  795 

The  words  anno  domini  omitted,  and  fup- 
plied  by  intendment.  791,  795 

yldatu  is  the  fame  as  cum  data,  but  not  a 
die  da t us.  1242 

See  aiUaCD. 

Daps  in  bank.   See  certiOMCi,  jac^ 
tucu* 


Delit. 

The  plaintiff  has  eledion,  to  {v.i:  for  tlic 
penalty  of  a  penal  bill,  or  for  the  mo- 
ney covenanted  to  be  paid.        Page  8  . 4 

On  a  covenant  to  pay  money  for  goo.ls 
fold,  tile  plaintiff  may  have  debt  or  co- 
venant at  his  eledlion.  ibid. 

On  debt  on  a  bill  for  goods  fold,  the  plain- 
tiff may  enter  a  remittit  for  what  he  has 
demanded  more  than  is  due.  8 1 6 

Debt  will  lie  againft  tlie  party  contrading, 
for  nurfing  an  infant.  842 

Debt  or  indebitatus  ajj'umpfit  will  not  lie  for 
goods  laid  to  be  ibid  to  a  third  peribn. 

ihid. 

Debt  or  indebitatus  affumpfit  will  not  lie  for 
money  won  at  play,  or  upon  the  accep- 
tance of  a  bill  of  exchange.  1 035 

See  aiTumpfit,  Damages,  Jfee0,Eent, 
Declaration. 

Muft  be  delivered  to  the  defendant's  attor- 
ney, if  he  can  be  found,  ^c.  and  if  it 
be  left  in  office,  it  is  only  delivered  from 
the  time  that  notice  is  given  to  the  de- 
fendant or  his  attorney.  1407 

See  asion,  amenDmcnt,  OBaif,  '^\M 
of  ercljangc,  Ccitaliitp,  €jcS= 
iiient,  (grpofition,  (Saniinij,  Jn-- 
tcntjnicnt,  pieaDinff. 

DecDiS. 

A  writing  required  by  a  ftatute,  ^c.  to  be 
figned  and  fealed,  fhall  not  be  intended  . 
a  deed,  nor  need  be  pleaded  with  prefer t 
in  curia.  763,  g6y^ 

The  omiffion  oifigillatum  in  theprofert  of 
a  deed  cured  by  pleading  over,  or  by 
verdift.  1126 

Scriptum  does  not  import  a  deed.         1 206 

In  covenant  upon  a  writing  made  at  IVeJl- 
minfter,  &c.  the  defendants  pray  oyer,  and 
plead  over,  and  the  writing  upon  the  oyer 
concludes,  in  witnefs  whereof  we  have 
fet  our  hands  and  feals  -,  judgment  for 
the  plaintiff  reverfed,  becaufe  the  wri- 
ting does  not  appear  to  be  a  deed.   1536 

See  Date,  (£\3iDence,  ^^lentfing. 

10  K"  Dccv^ 
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Dccr^ffenling;. 

How  the  executor  ought  to  proceed,  where 
the    informer    dies    before    execution. 

Page  ybS 

Convi(5tion  quaflied,  for  not  fhewing  that 
the  place  was  inclofed.  791 

The  fcatute  3  &  4  tFili.  &  Mar.  c.  10. 
extends  to  aiders  and  abettors.  842 

On  a  warrant  upon  a  convidion  the  con- 
ftable  may  fell  the  diftrefs.  990 

On  a  convidtion,  if  goods  cannot  be  found 
to  fatisfy  the  whole  penalty,  they  cannot 
be  feifed  for  part,  and  corporal  punifh- 
ment  inflicted  for  the  refidue,  upon  one, 
convidtion.  1 196 

See  Cl'eCUtlOl!. 

Default, 

By  the  defendant  at  nifi  prius  cannot  be 
waved  by  the  plaintiff  in  a  perfonal  ac- 
tion. 924 

No  judgment  againft  the  defendant  by  de- 
fault, after  ilTue  joined. 

See  Eepleaoer* 


9^5 


Demann.   See  Detainee,  Eent* 
Demurrer. 

With  caret  forma  for  caufe,    is  general. 

802 

Leave  to  difcontinue  denied  by  the  court, 
after  a  rule  for  judgment  upon  a  de- 
murrer. 856 

Demurrer  in  bar  to  a  plea  in  abatement, 
and  joinder  in  demurrer,  makes  a  dif- 
continuance.  1021 

A  demurrer  as  in  abatement  to  a  replica- 
tion to  a  plea  in  bar,  held  not  to  be 
a  difcontinuance,  though  the  plaintiff 
might  have  taken  judgment  by  »//  dicii. 

1023 

A  demurrer  confefles  only  what  is  well 
pleaded.  1056 

A  demurrer  after  ifllie  joined,  a  difconti- 
nuance. 1483 

A  defendant  demurs  to  a  feire  facias  as  a 
declaration,  and  the  plaintiff  in  joining 
in  demurrer  infifts  that  his  writ  is  good  ; 


and  judgment  for  the  plaintiff  affirmed. 

Page  1504 

See  Continuance,  Cftoppel,   fom 
nnD  fuljftance. 

Departure. 

A  declaration  grounded  upon  a  faft  at 
common  law  cannot  be  maintained  by 
replication  of  a  cuftom  or  ftatute.   861, 

863 

In  trefpafs,  where  the  day  is  made  material 
by  the  plea,  the  plaintiff's  laying  an- 
other day  in  his  new  affignment  is  no  de- 
parture. 1015 

No  capias  againft  the  principal,  pleaded 
by  the  bail  -,  a  rejoinder,  that  a  writ  of 
error  was  brought  by  the  principal  be- 
fore the  capias  fued  out,  is  a  departure, 

1258 

Plea  of  conditions  performed,  rejoinderof 
matter  that  goes  in  excufe  for  not  per- 
forming, is  a-departure.  1 449 

DepoOt.   See-Baament. 

Pepiiljation.   See  (Eclefiaaical  per= 
fon0. 

Deputp. 

A  gaoler  Ihall  anfwer  for  his  deputy  civil- 
ly, but  not  criminally,  unlefs  he  con- 
fents  to  his  adls.  1580 

See  3inferio?  court0. 

Defcent.   See  DeiJife. 
Detainer  anU  Detinue. 

A  carrier  may  detain  for  his  hire.         752 

A  carrier  may  detain  for  his  carriage  a- 
gainft  the  right  owner.  867 

That  the  avowant  made  no  demand,  is  no 
plea  to  an  avowry  of  an  innkeeper  for 
detaining  a  horfe.  ii^id. 

An  innkeeper  may  detain  a  horfe  brought 
by  his  gueft  againft  the  right  owner. 

ibid. 

An  innkeeper  whojuftifies  the  detaining  a 
horfe  for  his  keeping,  need  not  fhew 
that  he  received  him  of  a  gueft.       868 


L 
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SDcDnftaDit* 


See  €rccuto?0,  l^Ieati- 


Lands  ate  devifed  to  one  of  the  coheirs,  he 
takes  the  whole  by  the  devile,  and  no 
part  by  defcent.  Page%2() 

Tenant  for  life,  remainder  to  her  younger 
fon  in  tail,  remainder  to  herfelf  in  fee, 
gives  to  her  younger  fon  all  her  riglu 
and  intereft  in  what  Ihe  holds  by  leafe, 
and  alfo  the  premifles  intailed ;  this  will 
pafs  a  fee.  8  j  i 

Devife  to  A.  and  B.  of  intent  that  they  per- 
mit C.  to  receive  the  profits  during  his 
life,  and  after  his  deceafe  {hall  ftand  fei- 
fed  to  the  ufe  of  the  heirs  of  the  body  of 
C.  with  power  to  A.  and  B.  to  make  a 
jointure  to  the  wife  of  C.  gives  an  eftate- 
tail  executed  to  C.  873 

An  adlion  lies  for  a  legacy  devifed  out  of 
land.  937 

A  mortgage  is  but  a  revocation  fro  tanto. 

968 

A  devife  to  J.  S.  and  his  brothers  fuccef- 
fively  for  their  lives  (without  exprelTing 
the  order  of  fucceflion)  with  condition 
that  the  tenement  be  not  entred  upon 
till  a  month  after  marriage.  1312 

Devife  of  all  the  reft  of  his  eftate,  fubjeft 
to  debts,  gives  the  inheritance.       1325 

Devife  of  all  the  reft  of  his  eftate,  in  a 
will  that  mentioned  fee-fimple  lands  be- 
fore, will  pafs  an  inheritance.  il^id. 

Devife  to  A.  and  after  tiie  deceafe  of  A.  to 
the  heirs  male  of  his  body  and  his  heirs 
for  ever,  gives  an  eftate-tail  to  A.      1 440 

Devife  to  A.  and  his  heirs  lawfully  begot- 
ten, that  is  to  fay,  to  his  firft,  fecond, 
^c.  fons  fuccenively,  i^c.  gives  A.  but 
an  eftate  for  life.  1561 

Difcontinuancc  of  eCfatcjj. 

Tenant  in  tail  conveys  by  bargain  and  fale, 
covenant  to  ftand  feifed,  Qc.  the  eftate 
continues,  till  the  adlual  entry  of  the 
iftue  in  tail.  779 

An  eftate  made  by  tenant  in  tail  to  com- 
mence after  his  death  is  void.  781 


An  ufe  arifing  out  of  the  eftate  of  a  re- 
leafee  to  commence  from  the  death  of 
tenant  in  tail  is  not  void.  Page  782 

//.  is  tenant  for  life,  remainder  to  B.  for 
life,  remainder  to  the  heirs  of  the  body 
of  A.  a  feoffment  by  A.  is  no  difconti- 

855 


nuance. 


Difcantimtancc  of  piaccf0.  SeeCoii^ 
timinncc,    Dfiiiui-rec,    jplCiiOintj, 


Eepfctiin,  Cccfpnfi 


a* 


Disfi-niicljfrenipnt.  See  Corporation, 
Culfoni. 

Diftrcfsi. 

If  the  landlord  does  not  remove  the  diftrefs 
in  reafonable  time,  he  is  a  trefpaffor  al; 
initio.  1 42  4 

SeeDetafncr,  lafr0. 

Donatiije*  See  ecclcfiaaical  pctfon^. 

Doiper* 

Cannot  be  decreed  In  Chancery,  but  ought 
to  be  pleaded  as  afTigned  by  the  heir. 

785 
A  recovery  in  dower  will  eftop  the  tenant 

and  all  claiming  under  him  from  giving 

a  prior  term  in  a  ftranger  in  evidence. 

r293 

Dower  does  not  lie  de  tenemcnto.         » 384 

If  any  but  the  heir  can  plead  touts  temps 

prtft.  ibid. 

See  CKament,  Eeturiu 


^cclcfinfiicai  perfonjs  anH  jui-fiDliic= 
lioiu 

A  Chaplain  extraordinary  to  the  King 
has  no  privilege  to  hold  two  bene- 
fices, without  a  difpenfation.  Ji^  i 
The  court  will  take  notice  of  the  limits  of 
archdeaconries  and  other  ecclefiaftical 
iurifdi(5i:ions.  856 
Where  the  inhibition  of  the  bifliop  is  re- 
turned in  excufe  of  not  obeying  a  ma7i- 
damus,  the  return  muft  fhew  that  the 

place 
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place  where,  ^c.  is  within  the  diocefe. 

Tage  1379 
Parfons  of  donatives  are  fubject  to  the  ec- 
cleliartical  jurifdiiftion  in  luits  prorefor- 
'ii:atione  for  reading  the  fervice  wrong, 
i^c.  ■■  but  the  ordinary  cannot  deprive 
them.  1205 

See  pjolji'bitian. 

The  confeffion  of  leafe  entry  and  oujier 
confeiles  an  entry  for  condition  broken. 

750 

Ejeftnient  will  lie  de  minutis  decimis.     789 

The  plaintiff  who  has  recovered  judgment 
may  enter  pending  a  writ  of  error,  but 
not  by  force.  808 

A  defendant  in  ejeftment  eftopped  by  a 
recovery  in  dower  from  giving  in  evi- 
dence a  term  in  a  ftranger.  1293 

The  iffue  cannot  be  made  up  different  from 
the  declaration  delivered  to  the  tenant 
in  pofTellion,  except  in  the  defendant's 
name.  141 1 

Ancient  demefne  may  be  pleaded  without 
affidavit.  1418 

See  Cectnintp,  Dotoer,  erecutian, 

€(eSlcn.    See  iparUament, 
€leg(u   See  Crccution,  lcc5» 

;',  dp. 

The  ifle  of  Ely  has  no  pretenfe  of  being  a 
county  palatine.  "i^j 

See  Cectio?aci. 

Cntrp.   See  Ocamcnt. 

Error  does  not  lie  in  the  Exchequer  cham- 
ber on  a  judgment  de  Jcandalis  magna- 
ttim.  954 

De  procejf.  [adjudicationis  exectttionis  judicii, 
will  not  remove  a  judgment  againft  bail 
upon  a  recogniiance.  823 

A  judgment  given  after  the  return  of  the  I 
writ  of  error  is  not  removed,  and  ««/ 


tiel  record  may  be  pleaded  to  2.fcire  fa- 
cias (juare  executio  non  upon  it.  Page  1 1 79 
Where  a  record  fhall  be  removed,  notwith- 
fi:anding  a  variance  in  the  ftile  of  the 
court  to  which  the  writ  of  error  is  di- 
redted.  1200,   1202 

One  of  the  defendants  brings  a  writ  of 
error   without    the  other ;  though  the 
writ  (hall  be  quafhed,  the  record  is  re- 
moved. 1403 
New  bail  muft  be  in  upon  every  new  writ 
of  error.  840 
Not  putting  in  bail  does  not  hinder  the 
proceeding  upon  the  writ  of  error,  ihid. 
A  writ  of  error  does  not  abate  by  the  death 
of  the  defendant  after  in  nulla  ejl  erra- 
tum pleaded.                                    1295 
Afcire  facias  on  a  judgment  pending  a 
writ  of  error  is  irregular,  and  to  be  fet 
afide  on  motion.                                  ibid. 
What  cofts  fliall  be  given  on  quafhing  a 
writ  of  error.                                    1403 
A  fham  plea  to  zfcire  facias 'quare  executio 
non,  to  compel  the  plaintiff  to  affign  er- 
rors, fhall  be  fet  afide.                     1414 
Error  cannot  be  afTigned  both  in  fadl  and 
inlaw.                                                883 
It  is  not  afTignable,  that  the  original  was 
returned   by  one  who  was  not  fheriff. 

884 
It   is  not  alTignable,  that  the  perfon  by 
whom  judgment  was    given   was   not 
judge.  _  885 

Granting  oyer  is  not  afllgnable  for  error, 
but  denying  it  is.  970 

Giving  judgment  of  rcfpondes  ouJIer,  where 
it  ought  to  be  final,  is  no  error  aflign- 
able  by  the  defendant.  1018 

It  is  not  afTignable,  that  a  juror  who  gave 
his  verdift,  was  not  returned  upon  the 
venire,  where  the  venire  is  not  returned 
to  a  certiorari,  becaufe  againft  the  re- 
cord. 1414 
It  is  not  afTignable,  that  the  defendant  died 
before  the  day  of  niji  prius,  where  he  is 
recorded  to  have  appeared.              141 5 
Afemefole  after  a  writ  purchafed  againfl 
her  marries  before  appearance,  this  will 
be  no  error  in  the  judgment.           1525 
A  warrant  of  attorney  returned  of  a  term 
fubfequent  to  the  placita  is  no  error. 

1534 
If 


I 


contained  in  the  SECOND  Volume. 


If  the  court  may  award  a  certiorari  ad  in- 
formandum  confcientiam  after  a  releafe  of 
errors  ill  pleaded.  Page  1005 

Want  of  original  alFigned  for  error  is  con- 

feired  by  a  plea  of  a  releafe  of  errors. 

'  1018 

Plea  that  a  releafe  of  errors  was  given  of 
the  errors  in  another  judgment.      1046 

On  want  of  original  alfigned,  the  defendant 
takes  out  a  rule  for  the  plaintiff'  to  re- 
turn his  certiorari.  i  '56 

The  entring  a  mifericordia  againft  an  in- 
fant is  aided  by  16  &"  17  Car.  2.  c.  8. 

1284 

Want  of  a  writ  of  inquiry  is  aided  by  a 
judgment  by  default.  1397 

The  court  will  not  reverfe  a  judgment  as 
not  being  by  original  bill,  without  ha- 
ving it  returned  to  a  certiorai,  that 
there  is  no  bill.  1442 

Where  it  is  returned  upon  a  certiorari^ 
that  there  is  no  writ  of  inquiry,  the  de- 
fendant in  error  may  have  another  cer- 
tiorari., and  get  a  writ  of  inquiry  re- 
turned. 1476 

If  a  certiorari  to  verify  errors  bear  tefte  be- 
fore the  errors  affigned,  the  judgment 
fhall  be  affirmed.  1 554 

An  intire  judgment  for  feveral  damages, 
and  part  of  them  erroneous,  fhall  be  re- 
verfed  for  the  whole.  825 

A  record  returned  to  a  certiorari  contrary 
to  the  record  returned  before  cannot  be 
received.  1122 

A  judgment  reverfed  for  the  abfurdity  and 
prolixity  of  the  pleadings.  1252 

An  attorney  and  his  wife  fue  by  writ  of 
privilege,  and  have  judgment  by  de- 
fault -,  the  judgment  was  affirmed,  be- 
caufe  the  writ  of  privilege  was  not  re- 
turned before  the  court  of  B.  R.  on  a 
certiorari.  '39^ 

An  award  of  execution  upon  a  fcire  facias 
affirmed,  and  the  judgment  for  damages 
occafwne   dUationis   executionis  reverfed. 

1534 
The  omiffion  of  ex  ajfenfu  fuo  in  the  award 
of  damages  in  a  judgment  in  debt  on  de- 
murrer is  error,  but  amendable  in  the 
court  wherethejudgmentwasgiven.  1570 

See  9fi:e,  amentinient,  appearance, 
atto?ncp,  a\)ecment,  TSail,  Cottis, 


Dnniagcs,  Cfcamcnr,  jFiiirjj, 
3inctSmciit0,  3nmi!ts,  Jwim^i 
courts,  B{[z\  tici  rrco^n,  13(rali- 
I'nij,  Ixccugiiiiancr,  ^ucpUiliiBC, 
aafiniice,  lUtit^, 

€fcapc. 

Cafe  for  an  efcape  upon  an  excoiimntnicato 
capietido.  Page  78 S 

A  prifoner  may  be  taken  upon  an  efcape 
warrant  before  the  fitting  of  the  court, 
though  his  name  is  in  the  day-rule  that 
day.  927 

An  efcape  warrant  may  be  executed  upon 
z  Sunday.  1028 

See  (i£j;eciito?0,  Ecturit» 

A  rent  is  granted  to  A.  for  the  life  of  B. 
if  A.  dies,  the  rent  ceafes,  and  there  can 
be  no  occupant.  1000 

Upon  what  terms  an  eftate  at  will  may  be 
determined  in  the  middle  of  a  quarter. 

J008 

A  copyholder  furrenders  to  the  ufe  of  him- 
felf  for  life,  remainder  to  the  ufe  of  A. 
and  B.  his  wife  for  the  term  of  their 
lives,  and  of  the  heirs  and  afiigns  of  A. 
and  B.  and  for  default  of  fuch  iflue,  ^c. 
A.  and  B.  take  a  remainder  in  fee.   1 1 44^^ 

Difference  between  the  ablative  cafe  and 
the  genitive  as  to  the  limitation  of  en- 
tails. 1 153 

See©eU(fc,Difcontimiancc,€aoppcU 
Cffoppel. 

In  a  fcire  facias  upon  a  mifrecited  judg- 
ment the  defendant  pleads  nul  tiel  record., 
and  it  is  found  that  there  is  fuch  a  re- 
cord •,  he  is  eftopped  from  fhewing  the 
variance  afterwards.  1 050 

An  eftoppel  that  creates  an  interefl  in  or 
works  upon  the  eflate  of  the  land,  eftops 
a  jury.  .      1051 

The  heir  in  tail  fuffers  judgment  in  z  fcire 
facias  by  default,  he  is  eftopped  to  claim 
the  benefit  of  the  entail.  ihid. 

In  what  cafe  efloppels  mufl  be  pleaded. 

1051,  1054 
10  L  In 
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in  evidence  by  his  adminiftrator,  to  take 
off  the  prefumption  from  the  length  of 
time.  Page  1371 

An  admittance  of  a  freeman  written  two 
months  after  the  time,  and  not  figned» 
i^c.  not  admitted  in  evidence.         i44t> 

See  anmiiuftcato^  limitation,  %\m-- 
Dec,  €repaf3,  £21iil0,  (liu'tiiefg. 

Cjccife*   See  Conl)iaion0. 

CjccQumiunicntion. 


In  debt  for  rent,  where  the  plaintiff  de- 
clares uDon  a  demife  bv  indenture,  the 
defendant  cannot  plead  nil  hahuit  in 
ienementis ;  and  it  is  ill  upon  demurrer, 
without  replving  the  eftoppel,  becaufe 
that  appears  upon  record.      Page  i  55 1, 

1154 

A  defendant,  v«ho  has  pleaded  a  mifnomer 
in  abatement,  is  eltopped  by  his  plea  to 
deny  that  name  in  another  aftion  or  in- 
dictment. 1308 

By  a  recognifance  to  a  corporation  the  de- 
fendant is  eilopped  to  fay  they  arc  no 
corporation.  ^5Z5 

An  aflignee  of  the  reverfion  fliall  have  the 
benefit  of  the  elhoppel  againll  a  lefTee 
by  indenture.  1551 

A  leffee  by  indenture  cannot  plead  nil  ha- 
hitity  iic.  fpecially,  without  admitting 
an  intereft.  ibid. 

See  Doiucf,    (£|Egment,  ^EDiDcnce, 
$\\M%  Eetuin,  (LlEiIiia* 


CiJiHence. 

of  the  truth  of  fcandalous  words  given  in 
mitigation  of  damages.  831 

A  rule  to  produce  the  cafli  book  of  the 
India  Company,  and  the  transfer  book 
of  bank-ftock,  at  a  trial.  851 

"Where  a  bond  need  not  be  given  in  evi- 
dence, fpecification  need  not  be  proved. 

852 

The  hand  of  a  fervant  that  is  dead  to  a  de- 
livery book  is  good  evidence  of  the  deli- 
very of  goods.  S73 

The  feal  of  a  competent  court  of  juftice, 
as  of  the  ecclefiaftical  court  to  a  probate 
of  a  will,  or  of  a  court  of  admiralty,  ^c. 
is  conclufive  evidence  as  to  the  property. 

^Z^  936 

Rule  to  produce  corporation  books  denied 
to  a  profecutor  upon  the  teft  aft.      927 

Depofitionsof  a  witnefs  read,  who  was  be- 
come blind,  and  had  referred  to  his  ren- 
tal, and  the  witnefs  alfo  examined  to 
what  he  rcmembred.  1166 

A  deed  of  intail  proved  by  an  inquifition 
foft   mortem   finding    it   in  haec  verba. 

1292 

Indorfements  on  a  bond  by  the  obligee,  of 
payment  of  intereft,  allowed  to  be  given 


Bifhops  fubjed  to  excommunication,  and  to 
the  writ  of  excommunicato  capiendo.    8 1 7 

After  pardon  of  the  contempt  the  defen- 
dant is  not  fubjeft  to  imprifonment, 
though  the  promoter  has  an  intereft  in 
the  cofts.  8 1 8 

Signifcavit  for  non-payment  of  cofts  in 
quadam  caufa  officii  Jive  correal onis,  ill, 
and  qualhed.  817 

See  Cfcape,  |)at)ea0  cojpusf. 
Ctecutioiu 

Levari  facias  lies  for  the  penalty  on  a  con- 
viftion  of  deer-ftealing.  y6S 

An  habere  facias  poffejfwnem  cannot  be  fued 
out  a  year  after  judgment  in  ejeftment, 
without  a.  fcire  facias.  807 

Where  one  of  the  plaintiffs  or  defendants 
dies  after  judgment,  execution  maybe 
fued  upon  fuggeftion  of  the  death.  808 

A  Jjeri  facias  bearing  tejle  before  the  de- 
fendant's death  may  be  executed  upon 
the  goods  in  the  hands  of  the  executors. 

850 

A  feri  facias  out  of  the  Common  Pleas  is 
executed  before  error  brought,  the  Cotji- 
mon  Pleas  fliall  award  the  venditioni  ex- 
ponas.  Q90 

By  feifing  goods  on  a  fieri  facias  the  debt 
is  difcharged,  and  payment  to  the  iheriff 
is  good.  1072 

Seifing  goods  on  z  fieri  facias  will  not  dif- 
charge  a  co-obligor,  unlets  the  goods 
are  fold,  and  the  plaintiff  fatisfied.    ibid. 

The  ftieriff  may  fell  goods  feifed  on  a  fieri 

facias.,  after  he  is  out  of  his  office,  with- 

.  out  a  venditioni  exponas.  I073 


cent  dined  in  the  SECOND  Volume. 


A  fieri  facias  may  be  executed  after  tlie 
death  of  the  plaintiff.  Pag^e  J073 

An  elegit  fued  out  by  an  executor  cannot 
be  executed  on  behalf  of  an  adminijiia- 
tor  de  bonis  nan.  H'id. 

The  fherilF  is  bound  to  anfwer  the  return- 
ed value  of  the  goods,  though  tliey  are 
afterwards  refcued.  J 075 

After  an  elegit  executed  upon  goods,  and  a 
return  that  the  defendant  has  no  lands, 
the  plaintiff"  may  have  the  body  in  exe- 
cution for  the  remainder  of  his  debt. 

1451 

See aiTetiBi, OBaii,  Dcccffcalino;, lm\- 
tcnantsi,  l^aticc,  ©cice  faciass. 

€jcecuta?s!.   , 

Where  one  appears,  and  the  reft  make 
default,  upon  the  return  of  the  capias^ 
&c.  the  plaintiff"  fhall  have  his  judgment 
againft  all,  but  for  thecofts  only  againft 
him  that  appears  -,  and  all  mult  join  in 
error.  870 

An  executor  may  have  an  aftion  againft 
an  adminiftrator,  againft  whom  his  terta- 
tor  recovered  judgment,  for  a  devajlavit 
in  the  time  of  the  teftator.  973 

An  executor  may  have  an  aftlon  for  an  ei- 
cape  out  of  execution  in  the  time  of  the 
teftator,  but  he  is  not  chargeable  for  an 
efcape.  ibid. 

Where  an  executor  brings  an  aftion  that 
will  lie  in  his  own  right,  though  he 
names  himfelf  executor,  he  need  not 
make  profert  of  the  letters  teftamentary. 

1215 

If  a  grant  of  all  goods  will  pafs  goods 
which  the  grantor  hath  as  executor.  1 306 

A  joint  executor  charged  with  payment  of 
a  legacy  out  of  his  moiety  of  the  fur- 
plus,  though  he  had  left  the  money  in 
the  hands  of  the  other  executor,  from 
whom  the  legatee  had  received  intereft, 
as  well  as  a  dividend  out  of  his  eftate 
after  he  became  bankrupt.  1 320 

In  ifcire  fieri  inquiry  on  a  judgment  reco- 
vered by  an  executor,  there  is  no  need  to 
aver,  that  his  teftator  was  dead  •,  nor  need 
it  be  returned,  that  the  jury  were  fworn 
de  et  fuper  praemijfis.  1395 


An  executor  fues  on  a  bond  given  to  his 
teftator,  and  ailigns  a  breach  in  liis  own 
time  ;  he  fliall  not   be   liable  to  cofts. 

Page  1413 

See  SJDini'm'ffi'nto?,  Coffo,  iDiiniiiijcs, 
Dccr=fica(ino:,  Cfccution,  3co- 
ftiilcs,  aintcnnment  Soining  in 
fiSion,  Limitation,  lonnoii, 
l^IcariimT,  Quacc  impcQit,  Ec- 
leafcg. 

dpoDtion  of  iuo^Qt)  nnu  fentence^. 

The  words  ea  occafione  will  fupply  the  want 
of  corum  ipfo  rege  in  the  defcription  of 
the  prilbn  of  the  King's  Bench  in  a.fcire 
facias  againft  bail.  805 

An  agreement  to  pay  fo  much  for  every 
hundred  ftacks  of  wood  will  not  make 
any  thing  due  for  fifty  ftacks,  without 
the  words  fecundum  ratara.  815 

A  viz.  rejefted  in  a  reddendum,  becaufe 
repugnant.  819 

Where  a  viz.  ftiall  be  explanatory,  and 
may  contain  an  averment.  1271 

Praedi£i.  in  an  information,  relating  to  the 
county,  where  feveral  counties  are  men- 
tioned before,  uncertain.  886 

Praediil.  fliall  refer  to  the  perfon  named 
before,  that  is  meant  in  common  under- 
ftanding,  though  there  is  another  of  the 
fame  name.  ^'^95 

PraediB.  in  an  order  or  indictment  does- 
not  refer  to  the  county  mentioned  in  the 
margin,  as  it  does  in  a  declaration.   1 304 

Trelpafs  for  breaking  the  plaintiff's  clofe, 
and  taking  goods  there  found,  and  alio 
taking  and  earring  away  fo  much  ground 
wheat  of  the  plaintiff's;  after  intire  da- 
mages judgment  arrefted,  becaufe  it  did 
not  i'ulBcicntly  appear,  that  the  firft 
goods  were  the  plaintiff's.  890 

Proclamation  made  the  fourth  oi December, 
that  an  eleftion  would  be  made  on  the 
ninth  of  December  then  next  following  -, 
the  word  [next]  refers  to  the  day,  and 
not  to  the  month.  905 

Gilda  mercatoria,  a  corporation.  1134 

Exprejfio  eonim  qiiae  tacite  infufit  will  have 
no  operation  upon  the  claufe  wherein  it 
is  exprefTed,  but  may  control  a  fubfe- . 

quent  claufe.  ii54 

In 
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In  a  declaration  againft  a  prifoner  in  cu- 
ftody  of  a  (heriff  by  virtue  of  a  latitat, 
de  placito  quod  reddat  ei,  i^c.  thefe  laft 
words  fhall  be  referred  to  the  latitat,  fo 
as  to  fhew  it  to  be  at  the  fuit  of  the 
plaintiff  according  to  the  aft  of  parlia- 
ment. Page  1362 

Articles  pf  a  horferace  to  ride  fine  flagello 
et  haculo  vel  aliis  armis,  the  whole  len- 
tence  is  disjunftivc.  1367 

^luoddam,  the  fame  as  aliud.  1522 

See  affumpfit,  3iDnrD,  Ccrtaintp, 
€onUitions,DcEti0,3!ntiiSment0, 
lLatin,pciminQ;,^tntuteg,@)Ui'-- 
pliifiigc,  €ime. 

Crtiiijjiiifljment.   see  p^cfcciption. 


JFairs  nitu  matfeetis, 

GOODS  are  brought  into  a  market, 
the  owner  of  the  ground  cannot  di- 
Itrein  them  damage  feaf ant,  becaufe  ftal- 
lage,  ^c.  is  not  tendered.  1590 

ifalfe  tokeng.    See  3inliiament0» 

Debt  lies  for  the  fherifF's  fees  for  executing 

1212 


an  elegit. 


JTcIanp. 


A  mifprifion  or  a  trefpafs  is  merged  in  fe- 
lony. 981 
See  aCCeffO^P* 

jfenfe0» 

A  man  may  be  charged  to  repair  fenfes, 
without  Ihewing  a  prefcription  or  tenure. 

804 

iFeoffment.   See  Difcontimiancc* 

^  fine  levied  to  a  ftranger  may  extinguilh 
a  right, but  cannot  increafe  an  eftate.  782 


If  a  fine  is  acknowledged  before  commif- 
fioners  in  the  country  in  the  vacation,  and 
the  conufor  dies  before  the  term  •,  though 
no  writ  of  covenant  was  fued  out,  or 
King's  filver  entred,  the  court  will  per- 
mit the  conufee  to  enter  the  fine  as  of 
the  term  preceding.  Page  850 

Reverfed  for  the  death  of  the  conufor  be- 
fore the  return  of  the  writ  of  covenant. 

872 

iFo?cfl)Ie  cnttp* 

Reftitution  fhall  not  be  granted  after  three 
years.  joii 

On  a  plea  of  three  years  pofledlon  to  an 
inquifition  of  forcible  entry  removed  by 
certiorari,  the  defendant,  if  it  be  found 
againft  him,  fhall  pay  cofts.  1036 

See  Cieament,  JiiUiSmcntsv 

Indiftment  for  forging  an  afTignment  of  a 
term,  muft  fhew  that  the  afTignment 
was  figned,  or  that  it  was  a  deed  of  af- 


fignment. 


921 


Indictment  for  forging  an  alfignment  of  a 
leaie  muft  aver  that  there  was  a  leafe, 
and  not  with  a  tejtatum  exijiit,  6f  c.  ibid. 

Forgery  of  an  order,  or  acquittance,  an 
offenfe  punifhable  at  common  law.  1 464 

In  forgery  of  a  difcharge,  it  is  not  necefTary 
to  fhew  how  the  defendant  was  bound, 

1468 

There  is  no  neceffity  to  lay  a  publication 
in  an  information  for  forgery.  1469 

How  the  double  cofts  and  damages  can  be 
afTefTed,  where  a  man  is  convidt  of  for- 
gery purfuant  to  p,Eliz.  c.  14.  upon  an 
indictment.  '^5'^i 

See  Certaintp. 

iTojm  anti  fubffance. 

The  omitting  profert  in  <:«n<j  of  a  deed, 
fubftance.  762 

Pleading  that  he  was  feifed  by  force  of  the 
ftatute  of  ufes,  where  the  conveyance  is 
at  common  law,  is  form.  802 

The  omifTion  of  contra  pacem  in  trefpafs  is 
fubftance,  but  aided  by  verdid.       985 

Matters 


contained  in  the  SECOND  VOLUME. 


Matters  of  form  may  be  taken  advantage 
of  on  a  general  demurrer  to  pleadings 


in  abatement. 


Page  10J5 


See  General  ilTuc,  3i?ofanc0. 
jTrnttti.si  antJ  (fntutc  of  lu\m. 

In  confideration  that  the  plaintiff  would  let 
his  horle  to  J.S.  i£c.  is  within  theftatute  -, 
otherwife  if  it  had  been,  in  confideration 
that  he  would  letj.  6'.  ride  the  horfe.  1085 

A  promife  to  pay,  in  confideration  that  the 
plaintiff  will  forbear  to  fue  a  debtor ; 
within  the  ftatuce.  10S7 

Sec  aiTiinipnt,  DetJt 


h 


(Same* 

Conviiftion  upon  the  game  a6ts  muft 
J.,  aver  the  want  of  the  qualifications 
particularly.  J415 


^amfng. 

In  an  adtion  for  money  won  at  play  the 
firfl:  count  was  laid  properly  upon  mu- 
tual promifes,  and  the  fecond  count  was 
cu'.nqiie  etiaii  ad  hdum  praediHtim  lucri- 
fecit,  &c.  without  a  confideration  ;  af- 
ter verdift  for  the  plaintiff,  judgm.ent 
ftaid.  1034 

•See  Debt 

All  the  lands  in  England  were  of  that  na- 
ture before  the  conqueft,  and  defcendec 
to  all  the  ifllie.  1024 

Lands  in  Kent  fhallbe  prefumed  gavelkind, 
unlefs  they  are  proved  to  be  difgavelled. 

1292 

(Scrtcta!  ifTue, 

If  pleading  matter  that  amounts  to  the 
general  iffue  in  trover,  be  matter  cf  form 
or  fubftance  S6g 

See  aoiiiiniaratci.  Common,  Cojpo- 
lation,  lS»liafiinQ:» 

©ooO  beljaDiour* 

Binding  to  the  good  behaviour  the  proper 
punifliment  for  fcandalous  wordsof  ina- 
giftrates.  7  78 


Commitment  for  want  of  fureties  for  the 
good  behaviour  for  words  fpoken  of  a 
magillrate  muft  be  made  prelently.  J*^_^? 

1030 

Cjaiit.   See  Composition,  Ci;ecuto?sf« 
€uarDfan. 

A  child  taken  from  the  guardian  appointed 
by  the  fpiritual  court,  upon  the  return  of 
a  habeas  corpus,  and  delivered  to  the 
guardian  appointed  by  the  father.   ]  324 


|)abea!E!  cojpiisf. 

APrifoner  in  execution  upon  a  fentence 
of  the  admiralty  fhall  not  be  turned 
over  to  the  King's  Bench  on  a  ha'bcns 
corpus,  unlefs  a  plea  be  depending  agaiaft 
him  ;  and  the  like  upon  an  excommuni- 
cato cap:  endo.  789,790 

Plea  put  in  by  a  prifoner  brought  up  by 
habeas  corpus.  8 1  y 

Habeas  corpus  ad  tejiificandum  for  a  prifo- 
ner in  execution.  851 

See  c5tuirDian,  3!nfccio?  courtjJ,  Pnr= 
liauiEut* 

!S)acIuici?  coacl?c0. 

Letting  horfes  to  be  ufed  with  a  gentle- 
man's coach  is  not  v.'ithin  the  aft  for  li- 


ccnc-.ig  hackney  coac 


hes. 


12  14 


A  ftage  coachman  fetting  a  paffenger 
dov/n,  before  he  gets  out  of  the  bills  of 
mortality,  and  taking  his  fare  for  the 
whole  ftage,  is  not  withii^,  the  ads  for 
licencing  hackney  coaches.  1506 

spEir*    See  Mzt^;  ISCJOUfffj  Cngliflj, 

fpfg|)tt5aj'0.   See  ixxz  anU  crp,  C23ap. 
rpomine  repiegfantio* 

Tv/o  plaintiffs  may  join  in  the  firft  writ 
and  the  alias,  which  are  vicontiel ;  quaere 
of  the  pluries.  ^o^ 


loM 


Addition 
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Addition  of  the  defendant  is  not  necefiary, 
becaufe  the  proceedings  are  upon  the 
fluries,  and  not  upon  the  original.  Page 

9S7 

See  abateir.ciit. 

C3onotir0* 

Names  of  dignity,  as  baronet,  <£c.  are  ne- 
cefiary additions.  S59 

A  baron  called  by  writ  may  be  named 
efquire,  £i?f .  otherwife  of  a  baron  created 
by  patent.  ibid. 

The  beginning  of  feveral  degrees  of  peer- 
age, ibid. 

l)\\t  ann  ccin 

jobbers  aflault  a  man  in  the  hundred  of 

.    \4-  and  carry  him  into  the  hundred  of  5. 

,  and  there  rob  him  •,  the  hundred  of  B. 

is  liable.  826 

A  man  is  aflaulted  in  the  highway,  and 
,     carried  into  a  houfc  and  robbed   there, 

he  has  no  remedy  againft  the  hundred. 

828 
The  hundred  are  anfwerable  for  a  robbery 

in  a  coppice  out  of  the  highway.  829 
;See  3IlltCllOmCUt,  l^iCilQililJ* 


Icofailcsf. 

DEBT  by  an  adminlftrator  in  the  debet 
et  detinct,  cured  by  pleading  over, 
or  by  a  general  demurrer.  ^393 

Cured  by  a  judgment  by  confefTion.   1  /;  1 9 

See   amsntiiiicnt,  aminpftt,    OSm'!, 
15Ul£i  of  crcDaime,    Cti'tai'iity, 
Continuance,    jfo?m  niia  rub= 
(lance,  ©per,    Ciefprif^. 

3lmparlance.   SeeCJi^ee,  \piM\tQt. 

5j!itieliitatu$  affumpnt,  See  affttaipfit* 

3!nDiamcnts  nnn  incjuiation^. 

An  indi<5lm.ent  does  not  lie  for  entertaining 

v.i?:,rancs.  750 

Ihdiament  for  words  quaflied.  857 


Indictment  does  not  lie  for  a  trefpafs  pu- 
nifnable  in  a  particular  manner  by  Ila- 
tute.  Pi-ge^gi 

Indiftment  does  not  lie  for  fcandalous  words 
fpoken  of  a  mayor.  1029 

A  challenge  by  words  is  indidlable.      103  i 

Indictment  does  not  lie  for  inticing  away  a 
lervant,  though  it  lies  for  taking  away  a 
fervant.  1 1 1 6 

Indiftment  does  not  lie  for  being  a  bawd, 
but  for  keeping  a  bawdy-houle.      1 197 

Two  different  batteries  on  different  per- 
fons  cannot  be  joined  in  one  indiftment. 

Two  perfons  may  be  jointly  indifted  of 
extorfion,  or  maintenance.  1248 

Judgment  upon  an  indictment  againft  a 
tenant  at  will,  for  not  repairing  a  houfe 
which  he  was  obliged  to  repair  r^itione 
tetturae.  ^^6 

Indiftment  for  cheating  a  man  of  money, 
pretending  to  affift  him  in  procuring  an 
office  in  the  land  bank,  whereas  there 
was  no  fuch office-,  refufedto  be  quafh- 
ed.  865 

For  taking  tickets,  without  faying  from 
whom,  qualhed.  890 

Indictment  for  not  repairing  the  pavement 
before  his  houfe,  quaffied  for  not  fhew- 
ing  that  he  was  obliged  to  repair  it.  922 

Inquilition  of  forcible  entry  quaflied,  be- 
caufe it  did  not  appear  of  what  neigh- 
bourhood the  jury  were.  926 

Indictment  tor  receiving  money  as  beino- 
fent  by  another  perfon,  but  without  any 
falfe  token,  quafhed.  '013 

Indictment  for  exercifing  a  trade,  ^c. 
quafhed  for  want  of  coJJtra  pacem.    1034 

IndiCtn-;ent  for  exercifing  a  trade,  &c.  may 

be  found  at  a  fefiions  of  a   borough. 

i.  ° 

1039 

Indictment  for  exercifing  a  trade,  iyc. 
quaffied,  becaufe  the  caption  was  prae- 
fcntant   exijlit,    inftead   of  praefentant. 

ibid. 

Judgment  upon  an  indictment  of  a  com- 
mon fcold  reverfed,  becaufe  the  word 
ufed  was  rixa,  for  rixatrix.  1094 

Inquifiticn  quafned,  becaufe  it  did  not  ap- 
pear for  what  county  the  coroners  were, 
and  for  want  of  the  words  probcrum  et 
kgalium  hominum  in  the  caption.      1305 

In 


I 


contained  in 


the 


Second  Volume. 


In  an  indictment  for  a  mikiemeanor  in  re- 
ceiving ftolen  goods,  there  is  no  need  to 
aver,  that  the  principal  felon  cannot  be 
taken.  Page  1370 

■,The  word  p-odiicrie  in  an  information  for 

^     a  mifdemcanor  will  not  vitiate.         879 

'Cor.tra  pacem  dicfi  nuper  regis  refer  to  the 
King  in  whole  reign  the  offenfe  was  com- 
mitted, ibid. 

In  information  for  fubornation  of  perjury, 
if  one  of  the  affignments  is  good,  and 
the  defendant  is  found  guilty,  he  ihall  be 
punillied.  887 

Tiie  inducement  in  an  indiftment  may  be 
laid  with  qv.oi  cum.  92 1 

A  man  cannot  plead  over,  but  in  cafes  of 
treafon  or  felony.  922 

After  a  verdift,  a  man  cannot  plead  that 
indiftment  depending,  but  muft  plead 
auterfoits  acquit.  ibid. 

,An  indiftment  removed  by  the  profecutor 
cannot  be  carried  to  trial  by  the  defen- 
dant without  leave  of  the  court  upon 
motion.  1083 

Indiftm.ents  for  offenfes  againft  a  ftatute 
muft  conclude    conh-a   formam  Jlatuti. 

1 104 

Indiftments  for  ufury,  and  upon  feveral 
ftatutes,  cannot  be  taken  at  the  quarter- 
felTions.  1^44 

Indictment  for  a  fa6t  that  is  a  nufance  at 
common  law,  and  concluding  contra  for- 
mam  jlatuti.,  where  the  penalty  inflided 
by  the  ftatute  is  not  recoverable  upon  an 
indiilment  •,  the  contm  formam  jlatuti 
fhall  be  rejedted  as  furplufage.         1 163 

Indiftments  reciting  convidlions,  may  fet 
them  forth  fnortly.  1196 

Indictment  for  dllbbeying  an  order  of  ju- 
ftices,  muft  find  pofinvely  that  fuch  an 
order  was  made,  and  not  by  way  of  quod 
cum.  13^3 

After  cofts  taxed  by  the  mafter,  the  profe- 
cutor ought  not  to  move  to  aggravate 
the  fine.  S54 

See  citjQition,  auictitimcnt,  aurnttciit, 
Toaftartip,  To^lbccp,  "B^Qoxfi, 
Cicitaintp,  Ccctiojart,  €aiifp(= 
racp,  etecutojs,  (Erpontioii, 
irci?a;erp,3'nfants,3!«(tices,31uOLX-- 
incnts,  jai'nn;,  ILattn,  JI3iUnnce, 
■ji>ei:juci',  Eiats,  €ratJcs,  Cviiil, 
Oariance,  Cleniie,  C?aap. 


Jiitmcenicnt. 


See3ntiiair.ciu,ipicarj-- 
ine;. 

3iiifant0* 

Appear  in  the  crown-office  by  attorney  to 
informations  for  riots,  i£c.     Page  12^4 

See  cjgc,  appeals,  "Cime* 
3nfecio?  courts. 

Attachment  againft  a  fteward  for  fitting 
judge  in  his  own  caufe,  or  for  mifde- 
meaning  himfelf  between  parties,      y66 

In  cafe  for  negligently  keeping  a  horfe 
within  the  jurifdiftion,  by  which  he  was 
abufed,  the  abufe  need  not  be  fhewn  to 
have  been  within  the  jurifdi<Sbion.     796, 

1040 

Ought  to  give  judgment  exprefs  upon  the 
point  in  ifilie,  that  the  plea  is  fufficient, 
t?f.  822 

The  feveral  forts  of  inferior  jurifdiction^ 
conufance  of  pleas,  and  exempt  jurif- 
diction.  836,  837 

The  judgment  of  an  inferior  court  muft 
be  entred,  pereandem  curiam.  895 

A  habeas  corpus  does  not  remove  the  caufe, 
as  a  recordari  or  certiorari  do,  and  the 
plaintiff  may  vary  in  his  declaration, 
but  then  he  difcharges  the  bail.      1 102 

Judgment  of  an  inferior  court  reverfed  for 
want  of  the  averment,  that  the  caufe 
was  within  the  j  urif  •  iction.  1 3 1  o 

A  court  held  before  the  under-fteward  jc- 
cundum  confuetiidinem,  i^c.  without  fet- 
ting  forth  the  cuftom,  and  well.      1543 

De  placito  tranjgrcjjonis  is  fufficient  in  a 
plaint,  without  vi  et  armis.  ^544 

The  value  received  in  a  promifTory  note 
nred  not  be  averred  within  the  jurif- 
diction,  nor  the  monies  due  in  a  ttated 
account.  1555 

See  abatement,  ^ippcatance,  TBaiU 


IngrontJiff,   See  Certainty 
Simikeepet.   See  Detainer. 


inquifiticii  anti  fnnuirp.    See  Da-- 
marie^,  JuDiSmcnt.s,  Ecturiu 

Jufutancc* 
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lUtl 


A  fhip  is  feifcd  by  the  government,  and 
converted  into  a  firefhip  ;  if  the  infurers 
are  liable.  Page  840 

A  deviation  after  adamage'happening-vvill 

■  not'difcharge  the  infurers  from  the  da- 

mage  tliat  happened  before.  ihid. 

That  a  ihip  was  loft  by  the  fraud  and  neg- 
ligence of  the  mafter,  is  a  good  affign- 
ment  of  a  breach  of  a  policy,  which  in- 
jures againft  the  barretry  of  the  mafter 
and  all  other  dangers,  £5?^.  ■^349 

3lntcnEinicnt 

The  meaning  of  certainty  to  a  common  in- 
tent. j6^ 

A  robbery  fhsU  be  intended  againft  the 
hundred  to  have  been  committed  in  the 
dav,  if  the  contrary  is  not  averred.     829 

A  covenant  or  pron'ife  to  enter  into  bond, 
that  the  obligee  fhall  enjoy  certain  land, 
or  for  payment  of  money,  fhall  be  in- 
tended in  a  fum  to  the  value  of  the  land, 
or  double  the  money.  1078 

A  promifcj  in  confideration  that  the  plain- 
tiff would  deliver  up  a  bond  -,  it  fliall  be 
intended  to  the  obligor,  and  not  to  the 
defendant.  1 1 2  6 

A  prom.ifi;  made,  fhall  be  intended  to  the 
plaintiff.  1127 

Prtfop.!-:  marefcalciae  marefcalU  ncftri  fhall  be 
intended  the  prifon  of  the  King's  Bench 
in  a  recognifance  of  bail  taken  in  B.  R. 

1177 

In  an  aftlon  fot  turning  the  plaintiff  out  of 
his  fervice  contrary  to  his  promife  of 
continuing  the  plaintiff  fo  long  as  tlie 
defendant  (hould  be  paymafter,  it  fliall 
be  intended  that  the  defendant  conti- 
nued paymafter.  1222 

An  executor  brings  debt  for  rent  incurred 
in  hi'?  ovn  time  on  the  demife  of  his 
teftavor  •,  after  verdict  it  fhall  be  intend- 
ed, that  his  tcftator's  eftate  was  a  term, 
tfi.  1 23 1 

See  afftr.tipnt,   auiaru,   Ccttaintp, 


SoinfiTU  in  ngfoit. 

A  man  cannot  join  a  demand  in  his  own 
right  with  a  demand  as  executor.    Page 

841 

Where  an  aflion  of  trefpafs  may  lie  for, a 
matter  jointly  with  others,  which  could 
not  be  maintained  fingly.  •'032 

Two  cannot  join  in  an  adlion  for  entrino- 
the  houfe  of  one  of  them,  and  takino- 
the  goods  of  both,  1 3  8 1 

See  Taron  ann  feme,  Jponu'ne  i"ei;lc= 
gianno. 

3!cint  ant!  fclieraU 

Whenever  two  perfons  are  named,  it  Is 
generally  underftood  of  them  jointly. 

1203 
A  releafe  by  J.  and  B.  is  joint  and  feveral. 

1199 

See  riDOim,  €miomi,  3Int!igj«e;as, 
3iafntena!it0  anH  tennntjj  in  caiiiniGiu 

On  an  execution  againft  one  partner  in 
trade  the  fheriff  can  fell  no  more  than 
his  moiety  of  the  goods.  871 

See  iLimitntion. 

JflTiie.   See  (55encral  iflTuc, 

Hue  lofneti.   See  D^imirrei:* 

Jutigesf, 

An  aftion  does  not  lie  againft  a  judge  for 
what  he  does  as  judge.  767 

See  j^ifi  p?!u0,  Bonl'iiit,  Ulufciint^* 
3iulin:inciit0« 

Regularly  entred  after  the  defendant's 
death.  766,   S49 

Entred  on  a  warrant  given  by  a  prifoner 
without  the  prefence  of  his  own  attor- 
ney.   _  797 

A  plaintiff  may  have  leave  to  enter  a  judg- 
ment upon  a  warrant,  though  the  war- 
rant be  revoked.  S50 


A 


I 
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A  roll  of  a  judgment  refuted  to  be  re- 
ceived, becaufe  not  brought  in  till  after 
the  effoin  day  of  the  fublcquent  term. 

Page  850 

Where  the  plaintiflf  appears  by  attorney  as 
of  the  fame  term,  the  court  will  not  (lay 
the  judgment,  on  a  fuggeftion  that  he 
has  been  dead  fome  time.  869 

Where  the  caufe  of  aftion  is  fully  con- 
feffed,  and  the  matter  of  the  plea  is  ill 
in  fubftance  -,  judgment  fhall  be  given 
for  the  plaintiff  notwithftanding  a  ver- 
dift  for  the  defendant.  924 

A  capiatur  need  not  be  entred,  where  the 
fine  is  taken  away  by  the  ftatute.      927 

A  fine  ought  not  to  be  fet  in  the  prifoner's 
abfence.  937 

In  entring  judgments  upon  demurrer  in 
debt  in  C.  B.  they  give  the  cofts  in  the 
name    of  damna  pro   detentione  debiti. 

1047 

Judgment  may  be  arrefted  after  judgment 
by  ml  dicit  upon  an  indictment,  but  not 
after  a  judgment  upon  demurrer.   1221 

In  what  cafes  after  an  interlocutory  judg- 
ment againft  one  defendant  judgment 
Ihall  be  arrefted  upon  the  acquittal  of 
another  defendant.  1373 

See  aiTets,  CoDenant,  Default,  €c-- 
co|,  eiecuto^s,  Jnfcrio?  courts, 
Lntin,  Bill  tiel  ceco|D,  Ccef. 

aurlstiiaioit     See  3!nferfo|   courts, 
p?ol)ii)itlon. 

Siifffceg  of  peace. 

The  King's  Bench  will  take  fecurity  for 
obeying  an  original  order,  that  is  not  re- 
moved before  them  •,  but  not  for  an  or- 
der confirmed  there,  becaufe  an  attach- 
ment lies.  858 

An  order  of  feflions  to  profecute  a  man  as 
a  common  barretor  at  the  charge  of  the 
county,  quafhed.  871 

A  mayor  is  not  a  jufticeof  peace,  without 
a  particular  grant  in  the  charter.     1030 

A  conftable  of  a  hundred  is  obliged  to 
execute  a  jufticc's  warrant  on  a  convic- 
tion of  deer-ftealing.  1 190 


A  conftable  may  be  indidted  for  not  return- 
ing ajuftice's  warrant.  P^g^  1191 

Juftices  of  peace  cannot  command  the 
fheriff,  but  where  they  have  I'pecial 
power.  I  192 

An  order  of  two  juftices  quaftied,  becaufe 
it  was,  doth  adjudge,  inllead  of,  do  ad- 
judge. 1198 

Juftices  of  peace  may  appoint  a  feffion 
without  a  precept,  but  people  are  not 
compellable  to  appear  at  it.  1238 

The  juftices  in  fefiions  have  a  difcretionary 
power  of  fupprefTing  alehoufes,  without 
ftiewing    any    caufe    or    mifdemeanor. 

See  app?entfcc,  'Baffartip,  Certiorari, 
Labourers,  poo?,  Summons, 
CraOeiES,  aajjrantjS,  mutuwx^. 


minfr. 

TH  E  court  will    take  notice   of  the 
death,  or  acceffion  of  the  King,  with- 
out any  averment.  8 1 1 
Information    lies    for    fcandalous   words 
fpoken  of  deceafed  Kings,   advancing 
pernicious  doftrine.  879 

SeeOBonDs,  @tatutesf» 

J^niffDtis.    See  abatement. 


JLabourcrjx. 

AN  order  to  pay  wages  in  hufbandry 
and  other  monies,  fhall  be  confirm- 
ed, if  it  appear  upon  examination,  that 
the  other  money  was  due  for  work  in 
huftjandry.  820 

The  ftatute  of  labourers  is  extended  to  co- 
venant fervants  in  huftsandry.         1 305 
An  order  to  pay  wages  quafiied,  becaufe 
made  upon  the  fervant's  oath.         ibid. 

Latin. 

Merer etur  held  the  fame   as  meruit  after 
verdict.  835 


10  N 


RecU' 


A  Table  of  the  Principal  Matters 


Recuperaret  for  recuperet  in  a  judgment,  ill. 

Page  S93 

In  declaring  upon  a  writ  to  cleft  burgefles, 
praecepit  refers  to  the  King.  907 

Apprentkus  for  apprenticius,  ill.  ^^79 

At  fi  for  ac  ft  allowed.  1 1 83 

A  verb  in  the  (ingular  number  inftead  of 
the  plural,  ill.  'i  198 

Falfe  fenfc  is  no:  aided  by  a  verdi<5l  as  falfe 
Latin,  1223 

A  judgment  reverfed,  becaufe  the  defen- 
dant was  charged  by  a  verb  in  the  plu- 
ral number.  '^Z'^Z 

Indictment  of  trefpafs  for  taking  three 
heifers  cc/on'j  brown,  quafhed.        1394 

DoUa^  Anglicetons.  1468 

Contrafecit.  ibid. 

Auftrialia  for  auftralia  in  the  name  of  the 
6'ca/^-6'^«  company,  bad.  151 6 

Declaration  on  a  bill  of  exchange  pro  va- 
lore  in  manibus,  (Jc.  accommodatis  de  eo- 
deni  ajierente.,  held  good.  1 542 

Fecit  for  fecerunt,  in  fetting  out  a  promif- 
forynote,  ill.  ^544 

Fecit  for  fuit  in  a  plea  of  privilege,  bad. 

See  affiimpfit,   Certaintj),    Conbic- 
tiong,  Damauco,  |utiiamentj5* 

Latfrat. 

The  antiquity  of  that  procefs.  882 

See  Limttatian* 

Icafep. 

Made  before  entry  after  a  recovery  are 
void.  853 

An  office  cannot  be  leafed  by  parol,     ibid. 

A  leafe  made  by  an  attorney  in  his  own 
name  is  void,  and  the  covenants  to  pay 
the  rent  are  void.  1419 

See  CftatCSJ,  CacppCl,  13oti!£l*0* 

Icct, 

An  avowry  for  a  fine  in  a  leet  need  not 
aver  it  by  the  record.  1 1  y^ 

ICffnCp.     See  DeDlTCj  C-CCCUtO?!?, 


limitation  of  nSiottd* 

A  perfon  who  receives  a  moiety  of  the 
rents  for  twenty  years,  gains  no  title 
againft  the  right  owner  who  receives  the 
other  moiety.  Pdge  830 

The  ftatute  of  limitations  muftbe  pleaded, 
and  cannot  be  taken  advantage  of  from 
the  matter  appearing  generally  upon  the 
record.  838 

Non  afftmpfit  intra  fex  annos  is  not  plead- 
able where  the  caufe  of  action  accrues 
after  the  time  of  making  the  promife. 

ibid. 

Ckufum  fregit  in  the  Common  PJeas  held 
not  to  be  a  proper  commencement  of  an 
action  to  avoid  the  ftatute  of  limitations. 

880 

A  writ  fued  out  and  not  returned,  will  not 
avoid  the  ftatute.  885 

Prohibition  to  the  admiralty  for  over-ru- 
ling a  plea  of  the  ftatute  to  a  fuit  for  ma- 
riners wages.  037 

The  ftatute  of  limitations  is  no  bar  to  a 
matter  meeriy  of  admiralty  conufance. 

Not  guilty  within  fix  years  is  a  bad  plea  in 
trefpafs.  1099 

Where  a  promife  is  laid  to  the  teftator,  and 
the  ftatute  is  pleaded,  the  plaintiff  can- 
not give  in  evidence  a  promife  made  to 
himfclf.  nor 

The  ftatute  was  not  pleadable  to  a  fuit  in 
the  admiralty  for  mariners  wages  before 
3  i^  4.  Ann.  c.  16.  1204 

A  profecution  in  an  inferior  court  removed 
by  habeas  corpus  may  be  replied  to  a 
plea  of  the  ftatute  of  limitations.   1429 

In  an  action  on  a  promifibry  note  the  fta- 
tute is  pleaded,  and  the  plaintiff  replies 
a  fuit  in  London  pro  diverfts  pecuniar nm 
fummis  prius  debitis,  &c.  for  the  fame 
caufe.  1430 

A  latitat  may  be  replied  to  a  plea  of  the 
ftatute,  without  Ihewing  a  bill  of  Mid- 
dle/ex. 1 44 1 

See  QSonHjJ,  lo^ciWc  entcp. 


lontioiu 


contained  in  the  SECOND  VOLUME. 

A  return  of  a  deprivation  from  degrees, 
iSc.  is  not  good,  without  a  fummons  to 
the  party.  Page  1 348 

If  von  fuit  ele£lus  be  a  good  return  to  a 
mandamus    to    fwear   a  church-warden. 


Loiition. 

The  ancient  method  of  chufing  aldermen. 

Page  1246 

The  court  of  B.  R.  will  not  ftay  proceed- 
ing againft  a  freeman  upon  tlie  ftatute 
erefting  the  court  of  confcicnce,  upon 
affidavit  that  the  caufe  of  action  is  under 
40  s.  but  it  ought  to  appear  upon  the 


trial. 


1504 


A  lofs  in  a  deceafed  freeman's  eftate,  by 
the  infolvency  of  his  executor,  muft  be 
born  by  the  teftamentary  part.        1530 

See  app?entfcc,  Conftnblc,  Cuftoai, 
jtimitation,  Biifancc,  Ccaucsf. 


£^aniiamu!3« 

To  reftore  the  clerk  of  the  butchers 
company.  959^  1004 

To  the  company  of  gunmakers,  to  give  a 
proof  mark  to  a  freeman,  denied,  be- 
caufe  they  are  no  legal  eftablifliment. 

989 

A  mandamus  to  fwear  two  church-wardens, 
a  return  that  they  were  not  duly  elefted, 
without  faying  nee  aliqiiis  eorum^  i3c.  is 
ill.  1008 

To  grant  a  licence  to  preach.  1 206 

An  officer  at  will  fhall  have  a  peremptory 
mandamus^  if  an  infufficient  caufe  of  re- 
moval is  returned.  1240 

A  peremptory  mandamus  granted,  becaufe 
the  return  contained  inconfiftent  mat- 
ters, though  the  feveral  matters  would 
have  been  each  a  good  return  by  them- 
felves.  1244 

On  .  a  mandamus  to  reftore  a  clerk  of  the 
peace,  an  order  of  removal  is  uncertainly 
returned ;  he  fhall  not  have  a  peremptory 
writ,  while  the  order  is  in  force.       1267 

After  reftitution  on  a  peremptory  manda- 
mus the  party  may  be  removed  for  the 
former  caufe.  1283 

A  return,  that  the  party  confented  to  be 
turned  out,  is  not  a  good  return  of  a 
refignation.  1304 

A  mandamus  to  a  univerlity,  to  reftore  to 
degrees.  1334 


^Z19^  1405 
Commiffioners  of  fewers  return  to  a  man- 
damus to  make  a  rate,  that  they  could 
not  do  it  propter  hrevitatem  temporis  be- 
fore the  expiration  of  their  commiffion  ; 
a  good  return.  '479 

See  OD^iDgcs,  Conbicfion^,  Co?po,M= 
tion,  Ccclcfinfticnl  pctfoiijj, 
iSJamr,  luturn,  <£!ummou0. 

Cannot  be  continued  without  two  freehold 
fuitors.  864 

i^arinci-0.   See  atimicnU^ 
a^after  nnu  fcclinnt* 

Difference  between  a  fervant,  and  an  ap- 
prentice. 1 1 1 7 

An  apprentice  muft  be  bound  and  dif- 
charged  by  deed.  ibid. 

'Trover  does  not  lie  for  a  negro.  1274 

See  OSIIls  Of  eccOangE,  CTatrier,  2u= 
li{ament0,  Inboucec?,  pao|. 

^ffpiifioiu   See  jfcion^ 

To  pay  2  s.  in  the  pound  of  the  true  im- 
proved yearly  rent  or  value  of  the  land, 
void.  115S 

To  pay  from  April  to  November  the  tenth 
day's  milk  once  flcimmed  made  into 
cheefe,  in  lieu  of  tithe  milk,  if  good. 

1171 

See  P?0!jlbltlOlU 

^onc?«   SeeaiTumpCt 
j^o^tijnge.   SeeDeDife. 
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Killing  aperfon  affifting  a  conftable  in  the 
unlawfully  imprifoning  a  ftranger,  man- 
flaughter.  Page  1300 

Killing  an  officer  afting  irregularly,  though 
the  party  did  not  know  of  the  irregula- 
rity, or  a  thief  whom  the  party  took  to 
be  an  officer,  manflaughter.  1 302 

A.  throws  a  bottle  at  B.  and  the  blow  is 
returned,  they  are  parted,  and  an  hour 
after  they  fight  without  any  reconcilia- 
tion intervening,  and  A.  kills  B.  it  is 
murder.  14S5 

The  feveral  kinds  of  malice,  that  make 
killing  murder.  1488 

Where  one  man  kills  another,  it  is  pre- 
fumed  murder,  unlefs  the  fuddenefs  of 
the  quarrel  appears.  ^493 

The  court  are  judges  of  malice,  and  not 
thejury.    _  _  1493,   1584 

Where  a  prifoner  dies  by  durels  of  the 
gaoler,  it  is  murder.  1578 

Aiding  orconfenting  to  a  murder  is  matter 
of  faft,  and  cannot  be  inferred  from 
other  fafts  in  a  fpecial  verdift,  if  it  is 
not  found.  1581,1584,   1585 

Where  the  death  of  a  man  caufed  by  a 
mifchievous  beaft  will  be  murder  in  the 
owner.  ^b^Z 

See  acceffo??,  Ccrtaiiitp* 


Bame  anu  mifiiomer, 

A  MAN  fued  by  the  name  of  Jchn, 
pleads  in  abatement,  that  he  was 
baptized  by  the  name  of  Benjamin,  abf- 
que   hoc    quod    idem    Johannes-,  ^c.  ill. 

1015 

In  a  plea  of  another  name  of  baptifm  there 

is  no  need  to  traverfe,  Csfc.  1016 

In  what  cafes  a  plea  of  mifnomer  may  begin 

with  et  praediSlus.  1 1 78 

In  what  manner  a  corporation  mufl:  take 

advantage  of  a  mfnomer  in  a  mandamus. 

1238 

See  Corporation,  (lEffoppeK 
BtQto*  See  j^anct  uwo  Ux^mt, 


BeU)  aflignmcnt*   See  SDepattute, 

m\  Wiu   See  Demutcec. 

Bin  p?(u0« 

The  foundation  of  the  authority  of  judges 
oinifiprius.  Page  11^^ 

See  Default* 

JQonfuit. 

Proceedings  in  a  fecond  adion  (laid  until 
payment  of  the  cofts  of  a  former  non- 
fuit.  1308 

Motion  to  fet  afide  a  nonfuit  on  the  mif- 
diredion  of  the  judge,  denied.      1371 

jOotice, 

In  what  manner  notice  muft  be  averred. 

I  iz6 

Where  a  third  perfon  is  named  in  the  con- 
fideration  of  an  ajfump/tt,  of  whom  the 
defendant  may  inform  himfelf,  notice 
need  not  be  given  of  performance.  1 1 2  7 

Defeft   of  notice   aided  by  appearance. 

1240 

In  what  cafes  notice  is  necefiTary,  to  punifh 
a  contempt.  1343,   1344 

Notice  muft  be  given  of  the  execution  of 
zfcire  fieri  inquiry,  but  not  of  an  elegit 
or  extent.  1382 

See  Covenant* 

B\x\  tfcl  rECo?li, 

If  a  judgment  be  reverfed  after  nul  tiel  re- 
cord pleaded,  and  before  the  day  for 
bringing  it  in,  the  record  is  avoided  ab 
initio.  1014 

See  €iro?,  Citoppel,  Pritjilege,  Ec^ 
cocntfance, 

IQiifancc, 

Indi(flments  for  nufances  not  to  be  quafiied 
upon  motion.  1 1 C'^ 

Keeping  hogs  in  London  a  nufance  at  com- 
mon law.  ibid. 

See  3nniament35. 

Occupant 


i 


contained  in  the  SECOND  V  O  L  U  M  E. 


iDccupnnt.   See  CoppIjoID,  CffntcjJ. 
f)ffica*js  atiD  officcsi. 

A  Motion  to  admit  a  chamberlain  of 
the  King's  Bench  prifon  denied,  be- 
caiife  the  granting  the  office  is  inlepara- 
ble  from  the  office  of  marffial.  Page  1 03  8 
If  judicial  offices  arefaleable,  that  are  not 
within  the  ftatute  of  Edw.  6.  x  245 

See  leafeis. 

ja)?l»crs*    See  Juaiccis,  labourccsi, 

<DutIato?p* 

Where  it  may  be  pleaded  in  bar,  and 
where  in  abatement.  1056 

Need  not  be  given  of  a  writing  unnecef- 
farily  brought  into  court.  892 

An  unneceffary  profert,  as  of  a  fentence  of 
the  admiralty,  will  not  hurt  a  good  re- 
plication, ibid. 

In  B.  R.  oyer  may  be  demanded  of  a  deed 
after  imparlance,  but  not /kC  5.     970 

A  defendant  is  not  intituled  to  oyer  of  the 
writ  after  judgment  of  refpondes  oujier, 
though  in  the  fame  term.  ii/id. 

Omiffion  of  per  fcriptum  fuum  obligatorium 
cured  by  profert  and  oyer.  iO§6 

An  imperfect  oyer,  if  received,  makes  no 
variance.  1176 

5ee  ettOl 


Palace. 

Rivikged  during  the  King's  refidence. 


fherifF  proceeded  to  an  elcflion,  and 
that  the  plaintiff  was  debilo  nwdo  eleSlus. 

Page  907 

The  eleftors  may  agree  to  chufe  one  mem- 
ber firll,  and  then  another.  Hid. 

A  fheriff,  who  has  pretended  to  execute  a 
writ  of  elcftion,  fliall  not  take  advantage 
of  any  irregularity  of  his  owh.  908 

Cafe  againil  a  returning  officer  for  refuling 


a  burgefs's  vote. 


9-i^ 


780 


P 

See  commituicut. 
partJOiu    See  Crcanmuinicnttfliu 
parliamEnt* 

In  an  aftion  for  a  double  return,  it    is 
enough  to  (hew  the  writ,    and  that  the 


Grant  to  chufe  members  of  parliament  can 

only  be  to  a  corporation.  951 

The  writ  for  levying  the  burgefs's  wao-es. 

952 
Perfons  committed  by  the  houfe  of  com- 
mons, for  bringing  acStions  againfl  a  re- 
turning officer,  remanded  upon  z.  habeas 
corpus. _  1105 

Whatfuits  may  be  commenced  againfl  a 
member  of  parliament  without  breach  of 
privilege.  m^ 

By  12  tf  13  mil.  3.  c.  3.  the  Common 
Pleas  may  hold  plea  by  bill  againft  a 
member  of  parliament.  14^2 

See  Peerage* 

patotu   See  'Baifment. 
Paj'nient. 

Solveret  et  deliberaret  in  the  confideration 
of  an  ajfumpjit,  implies  a  transferring  of 
the  property.       _  895 

Payment  to  afligns  is  payment  to  the  party, 
and  therefore  the  not  paying  to  afligns 
need  not  be  particularly  averred.       898 

Where  a  man  fells  goods,  and  at  the  fame 
time  takes  a  cafh-note  for  the  value,  it 
is  good  payment,  though  the  note  prove 
bad.  929 

See  'BH10  Of  rrcIianfTc,  e^ccutioiT,' 
pieaiilnQ:,  CcnQcr. 

pceran:?. 

The  court  v/ill  not  fuperfede procefs  againfl 
one  who  claims  peerage,  where  he  has 
never  been  admitted  in  parliament.  1 247 

See  Donoiiris. 
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Plea  of  delivery  as  an  efcrow,  t?f.  ought  to 
conclude  to  the  country.  Page  787,  803 

A  plea,  that  a  writ  of  error  pndet  indeter- 
minatimi,  is  in  the  negative,  and  need 
not  be  averred.  1 140 

Matter  of  record  muft  be  averred  by  the 
record.  ibid. 

Plea  of  no  capias  ad fatisfaciendum  muft  not 
conclude  to  the  country.  805 

The  admiffion  of  the  party  in  the  induce- 
ment to  a  traverfeis  not  material.     864 

In  debt  upon  a  bond,  in  a  replication  that 
traverfes  the  plea  a  breach  need  not  be 
affigned,  except  in  the  cafe  of  an  award. 

892 

Declaration  againft  a  hundred,  that  robbers 
robbed  the  plaintiff's    fervants  in  his 


in  evidence  circumftantially  material, 
though  not  full  enough  to  prove  the 
iffue.  P^^^889 

Perjury  afligned  in  an  oath  taken  before 
the  chief  baron  in  a  trial  before  the 
chief  baron  ajfociato  fui,  ^c.  and  the 
exception  over- ruled.  122 1 

See  3inDiamcnt!3» 

On  an  appeal  the  appellant  muft  procure 
the  proceedings  to  be  tranfmitted,  and 
proceed,  within  a  year  after  the  appeal 
allowed,  or  the  appeal  will  be  difmilTed 
with  cofts,  without  notice.  I447 

The  foreign  courts  cannot  tranfmit  a  mat- 
ter for  difficulty  to  the  King  in  council, 


1448 


but  muft  determine  it. 

I^Icatiinff* 


plea  of  a  prifoner  brought  up  by  habeas 
corpus  refufed,  becaufe  pleaded  as  in  cu- 
ftodia  marrefcalli.  817 

Plea  refufed,becaufe  without  a  conclufion./iJ. 

Alien  enemy  cannot  be  pleaded  to  a  fcire 
facias  upon  a  judgment,  becaufe  it 
fhould  have  been  pleaded  to  the  origi- 
nal adlion.  853 

Where  alien  enemy  is  pleaded  in  abate- 
ment, the  replication  ftiould  conclude  to 
the  country  ;  otherwife  where  it  is  plead- 
ed in  bar.  ibid. 

Matter  of  abatement  concluded  as  in  bar 
is  a  plea  in  bar,  quaere  of  matter  in  bar 
concluded  as  in  abatement.  10 1 8 

A  plea  commencing  with  petit  judicium  de 
narrations  is  in  bar.  1205,  1461 

Nil  dehet  is  no  plea  to  an  aftion  for  the 
penalty  of  articles  for  the  transfer  of 
ftock.  1500 

Nil  debet  may  be  pleaded  to  an  aftion  a- 
gainft  an  executor  upon  a  devaftavit.  1 502 

Payment  may  be  pleaded  to  indebitatus  nf- 
Jumpjityheca.uk  it  confefTes  and  avoids.  787 

Pleading  to  part,  and  omitting  parr,  will 
difcontinue  the  whole,  if  judgment  is 
notentred.  841 

A  plea,  that  demands  fuch  judgment  as  the 
court  cannot  give  upon  it,  is  ill.     1053 


company,  well  becaufe  agreeable  to  the 
faft.  ^  504 

^ladraginta  dies  jam  praeterierunt  in  a  de- 
claration againft  the  hundred,  well,  the 
jatn  refering  (an  adbuc)  to  the  tejle  of 
the  original.  ibid. 

Title  muft  be  flaewn  in  a  juftification,  but 
need  not  in  an  aftion  againft  a  wrong- 
doer. ^23 

A  term  muft  not  be  pleaded,  without 
fliewing  the  commencement  of  it.     ibid. 

A  plea  to  enter  may  be  made  up,  either  as 
of  that  term,  or  as  of  the  next.       1 1 2  2 

The  perfons  who  are  iheriff^  of  Middlefex 
declare  in  the  plural  number  upon  a 
bond,  and  have  judgment.  1135 

A  declaration  againft  a  wrong-doer  need 
not  be  fo  certain  as  a  bar.  1230 

^od  indemnijicavit  ac  indemnem  fei-vavit, 
good  upon  a  general  demurrer.      141 6 

See  abntenient,  asioii,  ^DDitioit,  af- 
fiimpflt,  auccnient,  aiunrtr, 
'Bnnlii'iipts,  Certaintp,  Conm'-- 
tiong,€ontiminnce,ContJia[on0, 
€ol3cnnnt,Cuaom,Dnte,Dcer>!5, 
Deiimi-rec,  Departure,  Detain' 
er,  Dotuec,  CjcSment,  €rro?, 
Cffoppel,  ifo^m  ano  fufaffance, 
©eiieral  ilTiie,  Dafaea^  co?pii0, 
31ntiiSa]cnt0,  3!utin:mcnt0,  Ifmu 
tation,  ii5ame,  ©iitlaU)}?,  p^i-- 
fonerp,  l5>?(UiIeD^,  IRepleDiii, 
€)Cice  facia0,  Siccufces,  Sue* 
piiifage,  Ccauerfe,  Crefpaf0, 
CwUcr,  CJcnue,  afe^^ 

piura- 
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pUicantfc0*   See  eccIeOaafcal  pcr- 

The  quarter-feffions  have  not  power  ori- 
ginally to  order  church-wardens  to  make 
a  poors  rate.  Fage  798 

Overleers  who  have  laid  out  money,  may 
reimburfe  themfelves  out  of  a  rate  to  be 
made  for  relief  of  the  poor  •,  but  a  rate 
cannot  be  made  to  reimburfe  the  over- 
feers.  1009 

The  overfeers  with  the  confirmation  of  the 
juftices  may  malce  a  poors  rate  without 
the  concurrence  of  the  parifhioners.  i  o  1 3 

A  farmer  is  not  rateable  to  the  poor  for  his 
flock,  but  a  tradelrnan  is.  1280 

Children  removed  from  the  place  of  their 
birth  to  the  place  of  their  father's  fettle- 
ment    after    the    death  of  the  father. 

1332 

An  apprentice,  when  his  mafter  has  failed, 

hires  himfelf  into  another  parifli  without 

his  mailer's  confent,  and  afterwards  his 

mafter  delivers  up  his  indenture;    this 

,  gains  no  new  fettlement.  '^Zo'^ 

An  apprentice,  who  does  not  lodge  with 
his  mafter,  gains  no  fettlement.      1371 

An  order  appointing  an  overfeer,  quaftied, 
becaufe  it  did  not  ftiew,  that  he  was  a 


fubftantial  houfholder. 


i^ 


94 


Orders  to  maintain  a  daughter-in-law,  or 
a  mother-in-law,  quaftied.  ^454 

Poor  children  are  fettled  where  their  mother 
gains  a  fettlement,  if  ftie  continues  a 
widow.  1473 

Hiring  for  a  year,  and  fervice  for  a  year, 
make  a  fetdement,  though  the  hiring  is 
not  for  the  fame  year  that  the  fervice  is. 

1512 

See  'Baffam^ 

Of  revocation,  may  be  executed  in  part  at 
one  time,  and  in  part  at  another.      908 

To  make  leafes  referving  the  ancient  yearly 
rent  annually,  it  may  be  referved  pay- 
able on  a  day  before  the  year  is  up.  1198 

^ee  cjaciance* 


On  a  convicStion  of  fetting  up  a  projeft, 
contrary  to  6  Ceo.  i.  cap.  18.  the  court 
may  give  fuch  part  of  the  judgment  of 
apwnunire,  as  they  think  fit.  Page  1361 

Ipjefci'iptioiu 

Prefcriptions  for  intereft  and  profits  are  ex- 
tinguiftied  by  unity  of  poflefiion,  but 
not  prefcriptions  for  eafements.      1400 

See  'B?itJ0Es,  commoiT,  iFenfcjS,  j^^o-- 
Ijibftion,  ^erUicejJ* 

p?cfcntment.  See  atJDoiufom 

PjincipaU   See  3ccefira?p. 

IpjiTonsi  ann  p^ifoncriS* 

The  court  will  not  give  leave  to  charge  a 
prifoner  with  an  aftion,  who  has  a  par- 
don upon    condition  of  tranfportation. 

848 

Leave  given  to  fcrve  procefs  on  a  prifoner, 
who  was  capitally  convifted,  and  re- 
prieved for  tranfportation,  on  the  plain- 
tiff's undertaking  not  to  fue  execution 
againft  his  perfon.  ^573 

The  court  will  not  make  a  rule  to  reftore  a 
marfhal  of  the  King's  Bench,  who  com- 
plains  of  being  turned  out  by  force. 

IC05 

A  prifoner  difcharged  upon  an  infolvent 
aft,  and  afterwards  arretted  for  a  debt 
exceeding  the  fum  limited  in  the  aft, 
fhall  not  be  difcharged  upon  common 
bail.  1088 

In  debt  upon  a  bond  of  200/.  the  defen- 
dant cannot  plead  the  aft  for  difcharge 
of  poor  prifoners,  without  fhewing  that 
the  bond  was  only  for  payment  of 
100/.  1 196 

The  feveral  fafts  requifite  to  give  jurif- 
diftion  to  the  juftices  to  difcharge  a 
prifoner  muft  be  fet  forth  in  pleading, 
where  the  aft  does  not  direft  otherwile. 

1264 

The 


, 
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The  Mint-aU  is  not  pleadable  in  bar  of  the 
adlion,  but  of  the  execution.  Fage 

See  Commitment,  Depute,  Ci:poQ= 
tion,  fpabCiis  corpus,  3iiDff= 
mcntyj  ^ucoer,  -Dfncecjj,  pienO' 
ing. 

Cannot  be  waived,  but  by  matter  of  re- 
cord. 869 

The  court  will  take  notice  of  the  privilege 
of  the  Common  Pleas,  though  it  be  ill 
pleaded  ;  qu.  of  the  Exchequer.       iUd. 

Where  the  Privilege  of  the  common  Pleas 
was  laid  with  a  double  negative,  which 
was  a  denial  of  the  privilege,  the  plea 
was  over-ruled.  898 

Attorney  of  the  Common  Pleas  may  plead 
his  privilege  without  averring  it  by  the 
record,  and  nul  liel  record  may  be  replied 
to  it.  1 1 73 

Privilege  cannot  be  pleaded  after  a  fpecial 
imparlance.  1208 

Privilege  of  a  foreign  minifter's  fervant  al- 
lowed  upon  motion.  '524 

A  barrilter,  or  a  mafter  in  Chancery,  has 
privilege  to  lay  the  venue  in  Middlefex. 

1556 

See  €tm^  pacUament,  cHcnuc. 

p^ofert  in  carin.    See  Deetis,  Cre= 
aito?5j,j?ojmnnDfubftance,©wi:. 

pjoljibiti'on. 

Where  a  prohibition  is  founded  on  a  pre- 
fcription,  and  the  defendant  traverfes  the 
prelcription  ;  if  the  plaintifl'  demurs,  a 
confultacion  iliall  go.  y^s 

The  fpiritual  court  cannot  proceed  for  fo- 
licitation  of  chaftlty,  where  it  was  ac- 
companied with  violence.  809 

The  fpiritual  court   may  cenfure  for  adul- 

■  tery,  though  the  hufband  has  recovered 
ao-ainft  the  adulterer  in  an  adion.       810 

Prohibition  denied  againfl:  a  fuit  for  brawl- 
ing in  the  belfrey,  againft  the  mayor, 
who  came  to  fupprefs  a  riot.  850 

Prohibiiion  to  the  admiralty  denied,  before 
appearance  and  libel  filed.  983 

3 


Prohibition,  till  a  copy  of  the  articles  de- 
livered, in  a  fuit  ex  officio.         Page  99  r 

The  fpiritual  court  may  proceed  in  a  iuit 
for  words,  notwithftanding  an  atlion 
brought  for  fpecial  damage  occalioned 
by  the  fame  words.  1  lar 

Prohibition  denied,  to  a  fuit  for  calling 
whore  in  heat.  1  1  36 

A  compofition  for  tithes  before  13  Ehz. 
may  be  pleaded  in  the  ecclefiaftical  court, 
and  is  no  ground  for  a  prohibition.  1 1 61 

Where  a  prohibition  is  granted  upon  a 
tnodits  or  cuftom  that  is  void,  and  a  ver- 
dia  is  given  for  the  plaindtf,  yet  a  con- 
iultation  muft  go.-  1 1 62 

Coniultation  for  not  proving  the  fuggeftion 
in  fix  months  in  a  cafe  of  fmall  tithes. 

1 1 72 

Prohibition  not  to  be  granted  without  an 
affidavit  of  the  truth  of  the  fuggeftion. 

1211 

Prohibition  denied  to  a  fuit  by  hufband 
and  wife  and  their  fon,  for  calling  the 
fon  a  baftard.  1 287 

Prohibition  to  a  court  of  equity  in  JVaksy 
for  proceeding  againft  a  defendant  that 
lived  out  of  their  jurifdiftion.  1408 

The  fpiritual  court  proceed  againft  a  parilh 
clerk  appointed  by  the  parfon,  to  re- 
move him,  andtopumfh  him,  for  fcan- 
dalous  crimes  that  are  puniflTable  by  in- 
didment ;  and  on  a  prohibition  a  con- 
fulcation  was  granted  as  to  the  removing 
him,  and  the  prohibition  ftood  as  to  the 
punilhing  him.  ^5^7 

See  gomirnltp,  Ciiffom,  Kmitatioii, 
Cit!)C0. 

p^opcrtp.   See  aDmfcnJtP* 

p^out  patct  pec  recozuum.    See  gi^er- 
meiit   Icct,  PenDinn:,   \i>x^U 

lC0C« 


£luare  impctiit. 

BY  an  executor  for  a  difturbance  in  the 
time  of  the  teftator.  973 

See  aaian,  aouoiBfon* 
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(nuo  tuarcnnto. 

Information  in  nature  of  a  quo  warranto  is 
not  to  be  filed  at  the  inftance  of  a  pri- 
vate profecutor,  for  fetting  up  a  warren. 

Page  1409 

Exception  to  an  information  for  ufurping 
the  office  of  bailiff,  that  it  was  not  laid, 
that  the  town  was  a  corporation  or  a 
borough,  over-ruled.  1559 


Eanfom.  See  anmicaltp. 

Eatest.   See  ^anDamujs,  poo?. 

Eecogm'fance* 

ENtred  as  taken  before  a  judge,  will  not 
make  good  a  recognifance  declared 
upon  as  taken  in  court.  966 

Entred  into  upon  bringing  a  writ  of  error, 
differing  from  that  required  by  the  fta- 
tute,  is  good.  11 40 

A  recognifance  unneceflarily  entred  into, 
as  on  behalf  of  an  executor  plaintiff  in 
error,  is  good.  ^459 

See  Cftoppel,  3!ntennment. 

Eeco?n0.  See  ^jjecment.  Certiorari, 
3liiDg:!itciit0,  laul  tiel  rcco^ti, 
pieaotng. 

Eecotjerp. 

Where  the  tenant  in  tail  is  jointly  vouched 
with  another,  the  entail  is  well  barred. 

753 
How  a  leffee  for  years  ftiall  falfify  a  reco- 
very. 785 

3RcIcare0. 

Releafe  to  an  adminiftrator  of  all  right  to 
the  perfonal  eftate,  will  not  difcharge  a 
bond  given  by  the  inteftate.  786 

If  a  releafe  of  all  debts  by  an  adminiftrator 
will  difcharge  a  debt  due  to  the  inteftate, 
where  there  is  a  debt  due  to  the  admi- 
niftrator in  his  own  right.  1306 

See  3!oint  anO  feUeral. 


jAemittft.   See  DcUt. 
■     Ecnt 

Referved  on  St.  Thomash  day  or  within  fo 
many  days  after,  muft  be  demanded  ac- 
cording to  the  reddendum,  and  not  ac- 
cording to  the  habendum.  Page  8 1 9 

Debt  does  not  lie  for  rent  referved  on  a 
leafe  for  life  upon  52  Hen.  8.  c.  37, 
without  fliewing  that  the  eftate  is  deter- 
mined. 1056 

Rent  referved  to  the  reafonable  value  of 
the  land.  11 60 

Where  the  leflee  is  excufed  from  repairs  in 
cafe  of  lofs  by  fire,  yet  the  rent  is  not 
fufpended  while  the  tenements  remain 
unbuilt.  ^477 

See  CaatC0» 

EepIeaDcr. 

Cannot  be  after  default  made  by  the  defen- 
dant at  »^/>r/«j.  923 

EepletJin. 

Property  in  the  defendant  or  a  ftranger 
ought  to  be  pleaded  in  bar,  and  not  in 
abatement.  984 

The  defendant  pleads  property  in  a  ftranger, 
he  ftiall  not  have  return;  otherwife where 
he  pleads  property  in  himfelf.  J017 

When  thedeftndant pleads  matter  in  abate- 
ment, US,  prifel  en  atiter  lieUy  he  ftiall  not 
have  return  without  making  avowry,  y^. 

ibid. 

Where  the  defendant  pleads />r//f/ ^«  auter 
lieu,  and  avows  for  rent  arrear  ;  if  the 
plairv:iff  traverfes  the  avowry,  and  the 
defendant  demurs,  it  is  a  difcontinuance. 

ibid. 

The  manner  of  concluding  a  plea  in  abate- 
ment, where  avowry  is  made  to  have  re- 
turn. 1 019,  1020 

See  coff0,  Jpomfne  rcpIegfanDo. 
Ecquca.   See  Contiition0. 


loP 
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EGtitnt  of  to?it0. 

A  bill  oi  Middkfcx  returnable  the  fame  day 
that  it  is  fued  out  is  ill,  and  will  not 
avoid  the  ftatute  of  limitations.  Page']']'! 

A  capias  ad  fatisfaciendum  with  a  term  in- 
tervening between  the  tefie  and  return  is 
not  void,  fj  as  to  excufe  the  fheriff  for 
an  efcape.  775 

Where  a  fcire  facias  againft  bail  is  not  re- 
turned,the  plaintiff  cannot  proceed  upon 
an  alias  fcire  facias,  without  an  entry  of 

.    the  firft  upon  the  roll.  822,1252 

A  corporation   may   make  a  return  to  a 

mandajnus  without  the  common  fcal  or 

.  the  figning  of  the  mayor.  848 

Cafe  lies  againft  particular  perfons,  who 
procure  a  falfe  return  to  be  made  in  the 
name  of  a  corporation.  849 

After  the  term  in  which  the  return  of  a 
writ  is  filed,  it  cannot  be  averred,  that 
it  was  returned  by  a  wrong  perlbn.     885 

The  name  of  the  (heriff  necclFary  to  his  re- 
turn. 886 

Inquilltion  upon  a  writ  of  inquiry  return- 
able in  quindena  Martini  uUiJiw  praeterit\ 
held  well,  and  not  referred  to  the  year 
before.  993 

Inquiry  of  damages  may  be  upon  a  fecond 
writ,  though  the  firli  was  not  returned. 

1 142 

The  return  of  a  writ  of  feifin  in  dower 
does  not  conclude  from  fliewing  that  the 
lands    returned    are    not  parcel  of  the 

•.  manor.  1294 

The  quindena  trinitatis,  i^c.  in  computa- 
tion is  the  Sunday  and  not  the  Monday. 

1528 

See  Scire  fncinjj.   . 
E^uacation..  See.DeUifc,  Poiuci% 
.     Eiatsi.  . 

Where  people  are  lawfully  affembled,  an 
affray  happening  will  not  be  a  riot.    ^6;^ 

An  inHidment  for  a  riot  mufl:  fhew  what 
the  unlawful  aft  was,  that  they  alVembled 
to  do.  1 2 1  o 

Eobbcrp.    See  Ijwz  nuD  crp. 


EulcjS  of  court. 

A  rule  of  reference  will  not  itay  proceed- 
ings in  B.  R.  Page  789 

See(a;cco?,  CDioence. 


g)ati0faaicfn.   See  ctecutfom 
©ciirc  facial. 

WHERE  the  parties  to  a  judgment 
or  conviftion  are  changed,  execu- 
tion ought  not  to  be  fued  without  ^  fcire 
facias.  768 

In  fcire  facias  againft  bail  in  B.  R.  the  year 
and  term  of  the  recognifance  need  not 
be  fliewn  •,  contra  in  C.B.  789 

If  a  fcire  facias  lay  upon  a  judgment  in  a 
perfonal  aftion  at  common  law.       808 

Scire  facias  upon  a  judgment  by  original 
may  be  returnable  ubicunque,  ^c.  or  at  a 
day  certain.  854 

A  fcire  facias  muft  be  returnable  at  a  com- 
mon return,  or  at  a  day  certain,  as  the 
original  proceedings  are.  141 7 

Scire  facias  is  an  adlion,  and  requires  a  new 
warrant  of  attorney.  1048,  1259 

If  a  defendant  may  plead  in  abatement  of 
2i  fcire  facias,  that  there  is  another  terre- 
tenant  not  warned.  i  255 

Nontenure  cannot  he  pleaded  by  a  defen- 
dant to  a  fcire  facias  upon  a  judgment 
in  a  perfonal  aftion.  i  256 

It  a  tenant  for  years  may  be  returned  terre- 
tenant  to  2^  fcire  facias  in  a  perfonal  ac^ 
tion.  ■  ibul. 

A  defendant  can  only  plead  as  to  the  lands 
that  he  is  returned  tenant  of.  ihid. 

h  fcire  facias  on  a  judgment  upon  a  vcr- 
di(5l  after  thedcfendi^.nt's  death  by  ijCar. 
2.  c.  8.  muft  be  general.  1280 

The  court  may  give  cofts  on  a  fcire  facias 
after  plea  pleaded,  but  not  damages  oc- 
cafiove  dilat;onis.  '534 

See  gDiuinim-nto?,  Taron  cntJ  feme, 
Dcmurvcr,  €ri'02,  Crcciition, 
pienriiiitj,  Ectiirn,  (Llariance, 
CUnue. 


^enuieii0 
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S)cameniEi  ti)aQ:c0.   see  iaomfcaltp. 
©ccDfce0» 

Suit  to  the  court  of  the  manor  to  be  held 
twice  a  year  may  be  claimed  in  an  avow- 
ry, without  prefcribing  in  the  court,  and 
it  fhall  not  be  taken  to  be  the  court  ba- 
ron. PageS62 

$ee  ^mOh 

Settlements*   See  poo?,  ^lagrants. 

€»euiee!S»  See  s^antianuisf. 

SDeciff.   See  Ccecution,  Jfee0,  3iu= 
lf(ce0,  Eetuciu 

©Ijipsi*   See  anmfraltp* 
@)lamiei*. 

Mr.  H.  is  a  Jacobite,  and  is  for  bringing  in 
the  prince  of  Wales  and  popery,  i3c. 
aftionable,  being  fpoken  of  ajufticeof 


turn,  that  the  defendant  is  lifted.  Page 

1246 

Stamps. 

An  admittance  of  five  burgelTes  muft  have 
five  ftamps.  ,44^ 

Sttaple. 

In  debt  upon  a  flatute  ftaple  it  muft  be 
averred,  that  one  of  the  parties  was  a 
merchant  at  the  time  of  the  debt  con- 
traifled.  gin 

@)tatiitei5  ann  aSfons  upon  (ifatutc. 

Averment  in  the  words  of  an  a6i,  fuffi- 
cient,  764 

Debt  upon  a  penal  ftatute  arifing  in  Middle- 
fex  may  be  brought  by  a  common  in- 
former ?'«  5.  iij.  872 
Where  a  fubfequent  ftatute  may  be  com- 
prehended  within  the   meaning  of  an 
aft  precedent.                                  1028 
peace,  Cs'f.         ~   '                  '        812  i -'^  ^^'^"'^^ '^'^"butes  a  penalty,  a  moiety  to 
Words  are  aftionable,  that  charge  a  man  \      ^^e  informer,  tfr.   the  crown  fliall  have 
with  evil  inclinations.                        813  |      the  whole,  where  there  is  no  informer. 
y.  B.  ftole  my  box- wood,  aflionable.    959  '                                                              ^039 
You  are  a  whore,  and  keep  a  man  to  lie  .  Statutes  that  direft  amendments,  &c.  on 
with  you-,  not  aftionable.                1004  '      ^^^  challenge  of  the  party,  do  not  ex- 
In  cafe  for  words,  whereby  the  plaintiff  loft  [      tend  to  the  King.                             io6g 
her  marriage  with  J.  N.  evidence  can-     It  is  not  the  having  ftores  in  his  cuftody, 
not  be  admitted  of  a  lofs  of  marriage         but  their  being  found   in  his  cuftody. 


with  another  perfon.  1007 

Words  potential  denoting  an  aft  done  are 

aftionable.  1 1  S§ 

That  a  juftice  of  peace  is  a  rafcal,  t?c. 

fpoken  of  the  execution  of  his  office, 

aftionable.  1369 

You  are  a  cheating  old  rogue,  &c.  fpoken 

generally,  not  aftionable.  14' 7 

He  is  a  fjrry  fellow,  ^c.  he  compounded 

his  debts,  i^c.  fpoken  of  a  tradefman, 

aftionable.  14S0 

See  CoiTs,  ©ooo  lieOnnfaur,  Slntiia- 
mentjj,  l^^oljibition. 

@)oHifEr0. 

An  aftion  lies  for  arrefting  a  foldier  againft 
the  mutiny  aft,  and  the  ftieriff  may  re- 


that  is  the  offence  created  by  9  £5?  10 
Will.  3.  c.  41.  againft  imbeziling  ftores. 

1 105 

Judgment  arrefted  becaufe  the  ftatute  was 
alleged  as  made  6  fVilL  3.  when  the 
Qiiecn  was  living.  1224 

Buttons  made  of  wood  all  but  the  ftiank 
are  v/ooden  buttons  within  the  ftatute 
10  t?  1 1  IViH.  3.  c.  2.  1276 

Refolutions  of  the  judges  on  the  ftatutc 
5  yJnn.  relating  to  bankrupts.  1278 

A  common  informer  ftiall  pay  cofts,  not- 
withftanding  the  fuit  was  carried  on  for 
the  benefit  of  a  corporation  intituled  to 
the  penalty.  i  ^33 

A  ftatute  requires  contrafts  for  ftock  to  b^ 

regiftred  with  the  name  of  the  perfon 

for  whofe  benefit  they  were  made  ;  a 

I  regifter 
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regifter  with  an  entry,  this  is  for  my  be- 
nefit, i£c.  is  lufficient.  Pegs  135° 

See  acccffojp,  TBaiikctipts,  Campafi- 
tion,  ConbiStons,  DceDjj,  Dfcr= 
ftealino;,  DepactuiT,  ifo^gccp, 
lo?m  mm  fubaaiicc,  jftauDs, 
l3ackncp  coacljc^,  SliiDiaaientis, 
iaijouc'ccs,    padiament,  p^e-- 

Suit  of  COUlt.     See  @)CC\JiCeiS. 

@)unimon0. 

Mull  be  averred  in  a  return  to  a  mandamus, 
where  the  party  is  deprived  for  a  con- 
tempt. _  1347 

A  fummons  need  not  be  mentioned  in  an 
order  of  juftiees  where  they  have  jurif- 
dicftion  ;  but  if  they  proceed  without 
fummoningthe  party,  it  is  puniiliable  by 

'    information.  ^4^7 

See  ^antianui0. 

euntJap.   Seecrcape, 
@)Ui'pUifaffe» 

Et  qtfod  idem  judicium  affirmetur,  at  the 
end  of  a  plea  of  a  releafe  of  errors,  re- 
jedted  as  furplufage.  1054 

Where  ^rfli?i/^.  ox  j'cilicet  may  be  rejefted 
as  furpkilage.  1 1 82,  1183 

See  3InOiaaient0,  CletOia. 
€).U)eariiir3:.   See  Cont)iaion0. 


CaiU'  See  Debifc,  JDifcontfniiancc, 
CSftateSj  €ftoppcK 


CcnaiitiS  (11 


common. 
naiu0. 

Rentier. 


See  3;0Uite= 


A  Plaintiff  cannot  proceed  for  damages, 
after  taking  t!ie  money  tendrcd  out 
of  court.  774 

Tender  and  refufal  amounts  to  payment. 

964 


€ime. 

In  ejeftment  by  original  the  demife,  fc?f. 
were  laid  upon  the  effoin  day,  and  held 
well.  Page  870 

A  man  is  of  age  the  day  before  his  binh- 
day.  1096 

In  covenant  the  plaintiff  alleges  that  after 
the  defcent  to  him,  fcilicet  fuch  a  day  et 
per  decern  annos  tunc  ultimo  elapfos,  the 
defendant  permitted  the  tenements  to  be 
out  of  repair-,  the  et  per  decern  annos 
was  rejedted  as  repugnant.  1 1 2  6 

The  court  will  take  notice  of  the  beginning 
and  end  of  moveable  terms.  1557 

See  ^5(110  Of  eu&anjje,  Date,  e;:pa« 
fitioiu 

Cftl)e0» 

Prohibition  denied  after  fentence  to  ftay  a 
fuit  for  tithe  of  faggots,  on  fuggeftion 
that  they  were  cut  from  the  flumps  of 
old  trees,  becaufe  that  matter  had  not 
been  pleaded  in  the  fpiritual  court.  835 

Barren  land,  to  be  exempt  from  tithes, 
mull  be  fofuapte  natura.  991 

See  CjeSmcnt,  $^omi0,  p?oDibit(oin 
Coilt0  temp0  p?fff.     See  Dotucc, 

€tat>c0. 

Juftiees  of  peace  have  not  power  to  take 
an  indiftment  for  exercifing  a  trade  not 
having  ferved  apprentice,  ^c.  767 

If  a  curtom  to  reflrain  men  not  free,  from  , 
exercifing  their  trades,  can  be  good  in 
any  other  corporation    befides  London. 

1 129 

Indiftment  for  ufing  the  trade  of  a  mer- 
chant-taylorqualhed,  becaufe  not  a  trade 
within  the  ftatute.  1188 

The  trade  of  a  feamftrefs  not  taken  to  be 
out  of  the  ftatute.  ibid. 

Baron  and  feme  cannot  be  jointly  indifled 
for  exercifing  a  trade,  tfr.  becaufe  it  is 
the  exercife  of  the  hulband,  and  the 
wife's  qualification  will  qualify  the  huf- 
band.  J248 


contained  in  the  SECOND  VOLUME. 


A  bond  given  upon  an  agreement  to  take  a 
fervant,  with  condition  that  the  fervant 
fliall  not  life  the  trade  within  half  a  mile 
of  the  obligee's  hoiife,  or  of  any  other 

■  lioufe  that  the  obligee,  L'jc.  may  re- 
move to,  held  good  •,  the  breach  being 
aifigned  as  to  the  houfe  mentioned  in  the 
condition.  Page  1456 

5ee  ccrtiiintp,  Jnniamcnts?. 

That  A.  was  rite  et  legitime  feifed  in  fee 
fuch  a  day,  and  granted  a  copyhold  ; 
naught.  902 

In  a  replication  to  a  plea  of  a  releafe  of  er- 
rors, a  traverfe,  that  it  was  a  releafe  of 
the  errors  in  that  judgment,  is  ill.    1054 

Matter  of  record  cannot  be  traverfed.i  140 

Good  matter  alleged  in  the  inducement  to 
a  traverfe  cannot  be  taken  advantage  of. 

ibid. 

■If  de  injuria  fua  propria  ahfque  tali  caufa  be 
a  good  replication  to  a  juftification  of 
a  fale  of  a  diftrefs.  148  2 

Crearon. 

A  fpeclal  verdifb  finds  againft  a  prifoner, 
that  he  was  prefent  among  traitors,  hal- 
lowing, Uc.  yet  if  he  is  not  found  to 
be  confenting,  he  is  not  guilty.      1585 

Ci'ee0,   See  conUiSfanjJ, 

^are  ttxorem  fuam  rapid t.  8 1  o 

For  breaking  his  clofe,  et  herham  pedibus 
ambulando  confttmpftt,  necnon  arbores  fuc- 
cidit,  tranfgrefflones  diverfis  diebus  et  vici- 
bus  continuando ;  judgment  for  the  plain- 
tiff after  verdid,  though  the  cutting  the 
trees  did  not  lie  in  continuance.  823 
Trefpafs  for  hunting  in  his  warren,  conti- 
nuando diver/is    diebus    et  vicibus,  held 

good.  ...  974 

"Where  a  trefpafs  is  laid  with  a  contijiuando 

improperly,  evidence  of  one  fact  only 

can  be  given.  077 


Fi  et  armis  may  be  omitted  fince  the  fta- 
tute  that  takes  away  the  capiatw  fine, 
hMX.  not  contra paccm.  Page  ^8^ 

Pleading  to  an  imprifonment  includes  an 
arreft,  and  omitting  the  naming  an  ar- 
reft  makes  no  difconcinuance.  1 100 

Trefpafs  againll  two ;  one  lets  judgment  go 
by  default,  the  other  juftifies  under  a 
licence,  and  has  a  verdid ;  the  judgment 
fliall  be  arreftedas  againft  the  other.  1 372 

One  v/ho  has  a  right  to  enter  into  his 
neighbour's  yard,  fixes  a  Ipout  to  his 
houfe  there,  which  does  damage ;  tref- 
pafs does  not  lie,  but  cafe.  1399 

Where  the  defendant  juftifies  for  a  way, 
and  the  plaintiff  replies  extra  viam  ;  he 
fhall  have  full  cofts,  though  the  da- 
mages be  under  40  j.  1444 

A  defendant  juftifies  under  procefs  as  bai- 
liff" of  a  court,  and  the  procefs  is  fet  out 
as  direfted  to  the  bailiffs  of  the  borough. 

1530 

See  •Ba?ai!  niiD  feme,  Ceetaintp,  De- 
parture, Diftrefc,  Ctpoutioit, 
ftlonp,  f  o|m  aiiD  fubftaiice,  aiu 
Uiament0,  IntenDinent. 

CriaU 

Cannot  be  by  provifo  againft  the  crown. 

IC83 

An  indiftment  removed  by  the  profecutor 
cannot  be  carried  to  trial  by  the  defen- 
dant without  leave  of  the  court.       ibid. 

In  replevin,  quare  impedit,  and  attachment 
upon  prohibition,  either  party  may  pro- 
ceed to  trial.  1084 

A  tales  de  circumjlantibus  cannot  be  granted 
upon  the  venire.  1 1 70 

Attorney  or  not,  is  triable  by  the  record. 

''73 
A  trial  where  the  action  was  laid,  and  not 

where  the  iffue  arifes,  held  well.     1 2 1 2, 

1214 

A  fecurity,  who  defends  a  caufe  at  his  own 
expenle,  is  not  intituled  to  cofts  for  not 
proceeding  to  trial.  1 3  n 

In  what  cafes  there  may  be  a  new  trial  af- 
ter a  trial  at  bar.  ^359 

A  verdidl  fet  afide,  becaufe  a  juror  chal- 
lenged upon  the  principal  panel  was 
fworn  upon  the  tales.  1410 

loQ^  When 
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When  a  venire  facias  de  novo  fhall  go  in  a 
capital  cafe.  Page  158^; 

See  Certici^iri,   CQUtempt,   2nUia= 
uicnt.0,  cIcrDiS. 

Where  a  former  recovery  in  ajfumpjitmdiy 
be  pleaded  in  bar  in  trover.  1 2 1 7 

See  soiiiinificato?,    loail,   Cartteu, 
Cei'tninti',  Rafter  aiiD  fcctjnnt* 


(Hagvants;. 

ONE  juftice  cannot  by  12  Ann.  f.  23. 
fend  a  vagrant  to  the  place  of  his  fet- 
tlement.  1360 

See  3!ntiianicnt0. 

(Kaciaiice. 

In  a  fcir-e  facias  upon  a  recognifance  the 
condition  is  kt  out  to  be,  that  the  de- 
fendant fhall  give  notice  of  trial  profe- 
cutori  ct  ejus  clerico,  on  oyer  it  is,  aut 
ejus  clerico;  a  rriaterial  variance.       yc^j 

Power  to  make  leafes  declared  upon  gene- 
rally, and  the  power  given  in  evidence 
has  reftricftions.  y^^ 

Writ  of  error  quafhed,  becaufe  direded 
majori  aldermannis  et  vicecomitihus  civi- 
tatis  Brifiol,  and  the  record  removed 
was  before  the  mayor  and  conftables  of 
the  ftaple.  819 

Certiorari  to  remove  convidions  for  re- 
moving foreign  fait  will  not  remove  a 
conviftion  for  removing  fait  generally. 

820 

A  writ  of  error  of  a  plea  inter  G.  et  Jaco- 
hum  fFaller,  and  the  record  returned  is 
Capit.  Jac.  IFaller  ;  no  variance.       894 

Where  a  bond  is  dated  at  a  place  beyond 
fea,  the  want  of  that  date  in  the  decla- 
ration  may  be  pleaded  in  abatement. 

1043 
Writ  of  error  upon  a  judgment  on  zfcire 
facias  quafl^ed,  becaufe  it  wasfuper  quod- 
dam  breve  noflrum,  and  the  fcire  facias 
was  a  writ  of  the  late  King.  1 141 


A  writ  of  error  was  quafhed,  becaufe  lo- 
qttelae  per  billam,  where  it  fnould  have 
been  per  breve  de  privilegio.     Page  1 1 70 

Declaration  in  trover  de  equis,  and  the 
evidence  is  of  geldings,    no  variance. 

1209 

Where  the  writ  contains  more  orlefs  than 
the  count,  it  muft  be  abated.  ibid. 

Writ  of  error  quafhed  for  a  variance  in  the 
fum  of  the  debt.  1220 

Variances  between  a  dijlringas  and  the  in- 
didment  over-ruled,  becaufe  according 
to  precedents.  1523 

See  1501105,  €lTO|,  CtCfpafj), 

mmz* 

A  releafe  of  errors  pleaded  without  a  vejiue 
is  ill,  and  amounts  to  a  confeffion  of 
errors.  1005 

Want  of  a  venue  is  aided  by  pleading  over. 

1040 

Want  of  a  venue  of  a  fadt  that  is  only  laid  in 
aggravation  of  damages  is  immaterial. 

1042 

Matters  touching  the  perfon  may  be  plead- 
ed without  a  venue,  as  privilege  of  at- 
torney, or  alien  nee  in  abatement.  1 173, 

On  an  indidment  for  not  returning  a  ju- 
ftice's  warrant  the  venue  need  only  come 
from  the  place  where  the  neglect  was, 
without  regard  to  where  the  v/arrant  was 
made  or  executed.  1191,1193 

Want  of  venue,  or  an  ill  venue,  aided  by 
verdift.  1214 

The  clerk  of  the  afllfe  may  lay  his  adtion 
in  Middlefcx,  and  the  venue  Ihall  not  be 
changed.  ■        1253 

Venue  changed  into  Cbeflcr.  141 8 

The  affignment  of  a  bail-bond  may  be  laid 
in  another  county  than  where  the  arreH 
was.  _  1455 

Hufband  and  wife  bring  z  fcire  facias  on  a 
judgment  recovered  by  the  wife  dum 
fola,  there  need  be  no  place  named  where 
the  marriage  was  had.  1504 

See  abatement,  CcnUiafionss,  Paii^i^ 
lege* 


aectifaf* 


contained  in  the  Second  Volume. 


Will  aid  a  defedive  averment  of  the  in- 
doriement  of  a  bill  of  exchange. P^j-f  8  lo 

"Want  of  attornment  in  debt  for  rent  aided 
by  verdift.  8 1 1 

A  verdift  finds  that  there  is  fuch  a  manor, 
but  that  for  twenty  years  there  hath  been 
but  one  freehold  fuitor  •,  it  fhall  not  be 
intended  that  the  manor  is  deftroyed, 
but  that  thefervices  are  fufpended.  864 

A  jury  may  find  againft  the  admifTion  of 
the  parties,  where  the  matter  is  within 
the  iirue.  ihid. 

If  the  jury  in  a  fpecial  verdift  find  the  if- 
fue,  all  that  they  find  afterwards  is  fur- 
plufage.  865 

It  is  not  neceflary  to  find  the  life  of  a  te- 
nant for  life,  as  in  a  plea.  999 

An  adminiftrator,  made  by  a  particular 
ordinary,  recovers  execution  in  a  fcire 
facias,  and  after  elegit  executed  brings 
ejeflment,  and  on  drawing  up  the  fpe- 
cial verdift  the  fault  of  the  commifTion 
of  adminiftration  did  not  appear  -,  the 
court  refufed  to  fet  it  right,  becaufe  the 
objeftion  was  not  made  at  the  time  of 
drawing  up  the  verdift.  1 03  7 

A  verdift  cannot  be  fallified  in  tlie  point 
tried  by  the  iilue  in  tail.  1050 

In  cafe  upon  an  agreement  that  the  plain- 
tiff was  to  buy  for  the  defendant  all  the 
plumbs  he  could,  £i?c.  the  plaintiff  fhews 
that  he  bought  fo  many ;  the  want  of 
averrino-,  that  they  were  all  he  could  buy 
is  cured  by  verdict.  1061 

A  verdict  that  finds  but  part  of  the  matter 
in  iffue  is  ill,  and  a  venire  facias  de  novo 
fhall  go  for  the  vvhole.  1521 

See  T3U(ci  of  E.rcljainjc,  CTertatntv, 
CopPljoiD,  Dseoe,  JFarm  nna 
fubannce,  liUtentimEnt,  3iiii50- 
mcnt!3,  Intiii,  si^ucuci:,  (i^L-£ii= 
fan,  Crcfuafjj,  Cciai,  aciuie. 

Their  power  of  conferring  degrees.  1 3  45 
If  the  courts  will  take  notice,  that  courts 
of  the  univeruties  proceed  according  to 


fi:ioiD  anO  iJOiDnblc.    See  Dffcontf* 
nuance,  lactucn. 

ClfC0. 

The  invention  of  them.  Page  799 

A  feofi^ment  or  releafe  may  be  pleaded, 
without  fhewing  that  they  were  to  the 
ufe  of  the  feoffee,  Csff.  80 1 

S.  conveys  to  the  ufe  of  himfelf  for  99 
years  if  he  fo  long  live,  remainder  to  A. 
tor  25  years,  remainder  to  the  heirs  of 
the  body  of  S.  no  ufe  will  refult  to  S.  for 
his  life,  and  the  remainder  to  the  heirs 
of  his  body,  is  void.  854 

Power  of  cejluy  que  ufe  before  the  ftatute, 

876 

See  iDciJifc,  Difcontiniiattcev 
eafurp*  See  3iuuiament!S» 


D 


cajasei*  af  laiu, 

O  E  S  not  lie  in  detinue,  where  a  char- 
ter concerning  land  is  demanded.  992 


the  civil  law. 
3 


1344. '347 


COnrrnnts> 

If  a  warrant  of  a  juftice  of  peace  need  be 
returnable  at  a  time  and  place  certain. 

The  conflable  may  keep  the  warrant  for 
his  own  juitification,  but  muft  make  re- 
turn of  what  he  has  done  upon  it.  1 196 

A  judge's  warrant  cannot  be  executed  af- 
ter his  commifTion  is  determined.     1 5 1 3 

See  at!ri-!i]Ci5t,  2ltto?ncp,  ConffaOie, 
Dccr-ficrdinu,  Sufticeis,  ©cite 
fncinsJ. 

OLTai'L-nntp. 

Of  goods  may  be  before  the  fale,  or  at  the 
fale,  but  not  after.  1120 

An  a£lion  lies  for  flopping  the  plaintiff's 
way,  without  fhewing  his  title.       1093 

India- 


A  Table  of  the  Prhicipal  Matters,  &c. 


Indictment  againft  a  paritb,  for  that  the 
highway  was  very  foul,  and  fo  narrow 
that  the  people  could  not  pafs,  naught 
for  not  fhewing  that  it  was  out  of  repair. 

Page  I  1 69 

Incrcaching  upon  a  Iiighway  draws  the 
charge  of  repairing  it.  1 1 70 

The  appointment  of  the  fix  days  work 
upon  the  highways  by  22  t?  23  Car.  2. 
c.  1 7.  mud  fpecifv  the  particular  days. 

858 

See  OB^fDges,  Ccitnintp. 

A  teftamentary  fchedule,  without  witnefTes 
or  an  executor,  declared  a  will.       1282 

Witnefles  examined  to  prove  the  teftator's 
intent.  1326 

A  merchant  importer  cannot  fell  wine  by 
the  gallon,  to  be  drank  in  another  houfe, 
without  a  licence.  1 42 1 

A  woman  cannot  be  admitted  an  evidence 
to  prove  her  marriage  with  a  man  that  is 
living.  752 

In  trover  for  a  bill  of  exchange,  the  perfon 
who  carried  it  to  the  defendant  indorfcd 
blank  was  held  a  goodwitnefs.         871 

In  cafe  for  negligently  fteering  his  ftiip, 
i^c.  the  pilot  is  no  witnefs  for  the  de- 
fendant. 1007 

A  perfon  to  whom  the  thing  in  demand  is 
made  over  as  a  fecurity  among  other 
things  which  are  a  fufficient  fecurity 
without  it,  cannot  be  a  witnefs.     1008 

A  man  who  conveys  lands,  may  be  a  wit- 
nefs againft  his  title,  but  he  is  not  com- 
pellable, ibid. 


After  a  witnefs  has  been  examined  to  a  title 
in  Chancery  the  land  defcends  to  him, 
his  depoficion  cannot  be  read.  Page  100  J 

Truftees,  who  had  purchaled  lands,  ad- 
mitted to  prove  the  value  of  them,  not- 
withftanding  the  objeftion,  that  it  was 
to  difcharge  themfelves  of  breach  of 
truft.  ,,6<; 

On  a  trial  concerning  the  conftitution  of  a 
borough,  whether  any  perfon  can  be 
eleftcd  into  the  common  council  but 
thofe  who  are  inhabitants  and  hold  bur- 
gage tenures ;  one  who  comes  within 
both  thefe  qualifications  is  no  witnefs  to 
prove  the  conftitution.  10 c^ 

In  cafe  againft  a  fheriff  for  a  falfe  return 
of  rion  eft  inventus  to  a  capias  ad  fatif- 
faciendum,  the  bailiff  cannot  be  a  witnefs 
to  prove  that  he  endeavoured  to  take 
him,  i^c.  j^n 

An  attachment  againft  a  witnefs  for  not  ap- 
pearing. ,^28 

SHomem 

A  woman  appointed  governor  of  a  work- 
houfe,  and  may  adt  by  deputy.       10 14 
See  iaiIDltiOn0. 

8Bo?li!et.   See  s«inniier, 

aan't(ti00»   See  DecHisf. 

COrtt0. 

The  recital  of  a  writ  in  a  record  cannot  be 
judged  of,  without  having  the  writ  be- 
fore the  court.  503 

A  writ  cannot  be  averred  to  be  fued  out  of 
the  King's  Bench  at  Weftminfter  in  the 
time  of  vacation.  1557 

See  erro?,  pacltanient,  Eetucn,  m- 
liance. 


FINIS. 
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